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DURGA AND OTHERS (Defendants) 
TE versus ` m ' D 
| LAKHAPAT RAI (Plaintiff) * ~ j 
High Court Rules, Chapter I, Rule 1 (iv) and Limitation Act, Sec. 5—Appeal 
| ` valued at Rs. 1,600 filed time—A pplication sunder Sec. 5, Limitation” 
`  Act—Not seperately valued—Whetber can be dismissed by single Judge. 

An appeal valued at Rs. 1,600 was filed after the expiry of the limitation 
a prescribed by law, and an application under Sec. 5,- Limitation Act, was 
| made. This application, which was not separately valued, was beard by 
| a single judge who dismissed it. Subsequently the appeal was put up 
: before a bench of two judges for dismissal, and it was contended that the 
| order of the single judge was sltra vires inasmuch as an application under 
! Sec. 5, Limitation Act, made in an appeal which. was not cognizable-by a 
single judge could be disposed of effectively only by a bench of two judges. 
Held, that the value of the application under Sec. $ being taken to be less 
than Rs. 2,000, the single judge who dismissed the application had juris- 
j ea to dispose of it under Chapter’ I, Rule + (w) of the High Court 

| R - - - 
s 3 Chapter I, Rule I (iw) of the High Court Rules requires at least by 
implication that an application thereby contemplated should be specifically 

- valued and such valuation should appear on the face of it. ; 

SECOND APPEAL from the decision of the Additional Subordinate 
Judge of Bulandshahar. 

Nanak Chand for the appellants. 

Appeal heard ex parte. oe a oe 

The Court delivered the following judgment:— =. * 

This appeal has been laid before us evidently for a formal order that it 
be dismissed. Its value is Rs. 1,600. It was filed one-day after the expiry of 
the limitation prescribed by Jaw. An application under Section 5 of the 
Limitation Act was made by the appellants praying that one day’s delay 
be condoned in view of the circumstances alleged in an affidavit filed in 
support of the application. The office listed the application before a single 
Judge of this Court who dismissed it, after a notice was issued to the res- 
pondents and after both the parties were heard. The application under 
Section 5 having been dismissed, there is no’ gainsaying the fact that the 
appeal, which was admittedly filed after the prescribed period of limitation, 
‘is barred, but such order can be passed only by beac of two Judges, as 


5, A, of 1935- (unnumbered) oS ae ° 


-e 


‘ ed 
i 





2 HIGH COURT | [1936] 


the appeal itself is not cognizable by a single Judge. The position is some- 
what anomalous. The application under Section 5, on which the result of | 
the appeal hinges, can be disposed of by a single Judge, but the appeal | 
itself, which must follow the result of the application, is to be disposed of | 
by a Bench. In disposing of it the Bench has no option but to pass the order 
of dismissal in view of the result of the application under Section 5. 

The learned advocate for the appellants contended before us that an | 
application under Section $ made in an appeal which is not cognizable by a | 
single Judge can be disposed of effectively only by a Bench of two Judges, 
and that the order of the learned single Judge of this Court who dismissed it 
is ultra vires. We have examined this contention with reference to the rules 
of this Court under which jurisdiction of a single Judge is to be determined. 
Chapter I, Rule 1 (iv) is the rule under which the office are in the habit of 
listing applications under Sec. $ in certain appeals before a single Judge. That 
rule, so far as it is material to the present case, is that an application or 
reference made under an Act of the Governor-General-in-Council other than | 
the Code of Civil Procedure which is not otherwise expressly provided for | 
and if the value of such application does not exceed Rs.2,000 is cognizable by | 
a single Judge. Ordinarily applications under Section 5 are not specifically 
valued. There is no rule of law which requires an application under Sec. | 
5 to assign a valuation to the subject-matter of such application. We 
do not consider it necessary to express an opinion on the hypothetical 
question, which is not without interest, as to whether a single Judge has 
jurisdiction to dispose of an application under Section 5 valued at a sum 
exceeding Rs. 2,000 but made in appeal of which the value is less than 
Rs, 1,000; nor do we express any opinion on the question as to whether a | 
single Judge has jurisdiction to entertain an application under Section $ | 
of the Limitation Act made in an appeal valued at, say Rs. 5,000 where » 
the application itself is not valued at all. The rule, as it stands, makes it | 
arguable that the application not having been valued at a sum exceeding | 
Rs. 2,000, a single Judge has jurisdiction. The rule is unhappily worded, ' 
but as it stands, we have no alternative but to hold that even though the 
appeal under which an application under Sec. 5, C. P. C. is made cannot 
be heard by a single Judge being valued at more than Rs. 1,000 but less 
than Rs. 2,000, he can hear an application under Sec. 5 made in that appeal 
if the applicant has not valued it at a sum exceeding Rs. 2,000. In the | 
present case the value of the appeal is Rs. 1,600. As already stated, the 
application under Sec. 5 was not separately valued. Its value has been 
taken to be the value of the appeal and no objection has been taken to that 
assumption. In any case, the value is less than Rs.2,000. In this view the 
learned single Judge who dismissed the application under Sec. $ had jurisdic- 
tion to dispose it of. His order is, therefore, not sfra vires. | 

We are of opinion that Chapter I, Rule 1(#v) requires at least by | 
implication, that an application thereby contemplated should be specifically | 
valued and such valuation should appear on the face of it. Where any . 
application is found to be not valued the counsel should be called upon to 
state the valuation, which will determine the jurisdiction of the Bench 
under that rule. It is easily conceivable that the value of an application | 
‘under Section 5, Limitation Act, may be more than that of the appeal in 
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| which it is made, for example, where the suit which ‘has given rise to the Gm 

| appeal is a test action, the result of which will determine the fate ot other Iss 

| similar cases. The office are not justified in assuming that the value of an —- 
‘application under Section 5,, Limitation Act, which is not specifically Durea - 
(valued, cannot exceed the value of the appeal. TOT 
| The present appeal, which was admittedly presented after the expiry Rar 


of the period of limitation, is barred and is dismissed. a Niewat- 
) . Appeal dismissed ullah, J. 
| l Bajba, J. 
MOHRU LAL Canara 
VETSHS pa 
EMPEROR* nie 


_Crimingl Procedure Code, Sec. 181(2) end Penal Code, Sec. 405—Criminal breach Nov. 4 
! of trust—Accused bound to remit money realised in Bengal to Cawnpore— 
! Failure so to remit money—No allegation of misappropristion at eny perti- 
| culer place—W betber Cawnpore Court bad jurisdiction. BENNET, J. 
Section 405, I. P. C., falls-into two parts. The first part is a positive 
part and deals with dishonest misappropriation or conversion of property. 
The second part may be a negative part—it consists of dishonestly using 
or disposing of property in violation of (#) any direction of law, or (b) 
any legal contract touching the discharge of the trust. The first part 
will apply where it is known that the accused had dishonestly misappro- 
priated or converted to his own use certain property at a particular place 
and the jurisdiction to try the accused will be at the place where that 
dishonest misappropriation or conversion has taken place. But where it 
is alleged that the accused has failed to account for the property then the 
second part of Section 405,-I. P. C. will apply and jurisdiction exists at the 
| place where the property should have been delivered by the accused. 
| Where the accused, who was engaged in Cawnpore as an agent of a firm 
| of sugar merchants; was sent to Bengal with instructions to effect deliveries 
of sugar bags and to realise the price of goods from customers and either 
personally bring the proceeds to Cawnpore or remit the money to Cawn- 
pore, and the accused, who collected the money, failed to remit or bring 
it to Cawnpore. Held, that there was no allegation that the accused mis- 
appropriated or converted the money to his own use at any particular place, 
| and he therefore committed an offence within the jurisdiction of the 
Magistrate in Cawnpore by his illegal omission to send or bring the money 
to Cawnpore, and accordingly the Magistrate at Cawnpore had jurisdiction 
| to try the case. 
Case law discussed. ` 
| CRIMINAL REFERENCE made by D. C. Hunter EsqQ., Sessions Judge 
| of Cawnpore. l : 


P. L. Banerji and V.D. Bhergeva for the applicant. 
K. N. Katju, Saila Noth Mukerji, I. B. Banerji and Shri Ram for the 
Opposite party. p 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The judgment of the Court was delivered by | 
_ BENNET, J.—This is a reference by the learned Sessions Judge of Besut, J. 
_ Cawnpore of the case of Emperor v. Mobru Lal under Section 408-409, 
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I. P. C. on the ground that the Magistrate of Cawnpore has no jurisdiction | 
to try this case. The charge as actually framed by the Magistrate is that | 
Mohru Lal between the date of May 10 and December 18, 1934 being a 
factor or broker, servant or agent of Matadin Bhagwan Das did commit 
criminal breach of trust in respect of Rs. 19,013-5-9 and committed an 
offence under Section 408-409, I. P. C. The Magistrate has omitted to 
put the place of occurrence of the offence. For the accused it is contended 
that the allegations of the complainant amount to a charge of a commission 
of an offence somewhere in Bengal and that the Cawnpore court has no 
jurisdiction to try such an offence. For the complainant~the allegation is 


_ that the offence can be enquired into in Cawnpore and that the Cawnpore 


court has jurisdiction. The allegations in the complaint are that the 
accused was engaged in Cawnpore as an agent of the firm of Matadin 
Bhagwan Das, sugar merchants of Cawnpore, and that the accused was 
sent to Bengal with instructions to effect deliveries of sugar bags and to 
realise the price of goods from customers and either personally bring the 
proceeds to Cawnpore or remit the money to Cawnpore, that accused did | 
remit large sums to Cawnpore and that the latest date of such remittance: 
was December 7, 1934 and that “subsequently he withheld the moneys 
collected by him and embezzled.” In Paragraph 7 of the complaint the 
names of nine purchasers are given and the total amount paid by these 
purchasers Rs. 19,099, and the allegation is made that the accused realised 
these amounts and embezzled the sums. ‘The evidence given on behalf 
of the complainant showed that these sums had been realised by the accused. 
It was further shown that the accused absconded and could not be traced. 
There was no evidence given on behalf of the complainant nor was any 
allegation made that the accused had actually misappropriated or con- 
verted to his own use this money by any positive act. The allegations 
and evidence of the complainant were that the accused had collected this | 
money and had failed to send it to Cawnpore within a reasonable time. | 
It was also shown that certain of the sums of money in question had been 

collected by the accused prior to his last remittance on December 7, 1934 ) 
and therefore the argument was that the accused had misappropriated these | 
sums of money. The point of jurisdiction has been argued before us at | 
great length and learned counsel has contended that the offence, if any, | 
must be taken to have been committed in Bengal. It is contended by | 
learned counsel that this case might be tried at any of the places in Bengal 

where it is shown that the accused had collected money. One objection | 
to such an argument is that the mere collection of the money did not ` 
amount to a criminal offertce. ‘The accused may have been perfectly | 
innocent when he collected this money and his ctiminal offence occurred 
later when he failed to remit the money or to bring it to Cawnpore. Now 
there are various rulings on which learned counsel relies of the Calcutta 
High Court. The earliest of these is Gunananda Dhone v. Lala Shanti 
Prakash Nendy'. In that ruling a Bench of which Mr. Justice Mukerji 
was a member laid down two propositions (1) that where there was an 
accused person bound to render accounts, the court which had jurisdiction 


at the place where the accounts were to be rendered had jurisdiction for ' 
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an offence of criminal breach of trust, and it was held further (2) that 
such jurisdiction existed even where there was clear evidence of embezzle- 
ment in another place. Later rulings dissented from this latter proposition 


| and in G. N. Pascal v. Raj Kishore Mathur’ a Bench of two Judges includ- 


ing the learned Chief Justice threw doubts on the correctness of the deci- 
sion in Gunanands Dbone, but in this case the Bench did not interfére with 


' the continuance of the trial before the Magistrate in Calcutta. In the 


same volume, A. I. R. 1931 Cal. 528, there is again a ruling against the 
applicant. This ruling is also quoted in Paw de Flondor v. Emperor’. 


' The ruling proceeds on p. 928 to quote a decision in Reg. v. Devison* 


--- = -— — — 2- 


where Baron Alderson stated: 


Where there is no evidence of fraudulent embèzzlement, except the non- 
accounting, the venue may be laid in the place where the accounting 
occurred, because the Jury: may presume that there the fraudulent mis- 
appropriation was made, but this cannot apply where there is distinct 
evidence of the misappropriation here. 

Further on p. 99 it was laid down ~ 


Embezzlement, according to English common law, is committed, and can 


be tried in the place where the accused misappropriated the money, or if 
there is no evidence of embezzlement except the non-accounting, then in 
the place where he ought to have accounted and fajled to do so, or account- 
ed falsely, or refused to account, or denied the receipt of the money. 


Now the learned Judges of the Calcutta High Court went on to say: 
. But whatever be the effect of the English decisions and statutes, they are 
not in point. So far as India is concerned, the Code of Criminal Proce- 
dure, in Sections 177 to 189, provides the appropriate venue. It has been 


settled law for many years that Section 179 does not apply to charges of - 


misappropriation, 


etc., and reference is also made to Section 181(2). Now we are of the 


opinion that the learned Judges in referring to these provisions of Sections 
179 and 181 missed the point in regard to this particular offence. In our 
view the essence of the English common law is that the offence itself may 
involve the commission of an offence at a place where there is a failure to 
render accounts. The sections of the Criminal Procedure Code, 179 and 
181(2), are Sections which in various circumstances extend the jurisdic- 
tion of the courts beyond the place where the offence is actually committed. 


What we have to see in regard to this offence of criminal .breach of trust - 


is where the offence was actually committed. Section 177, Cr. P. C. lays 
down a rather obvious proposition that the court where the offence is 
committed has jurisdiction’ to try the offence, but that section and the 
subsequent sections do not indicate which is the court where the offence 
is committed. That point has to be determined from the definition of the 
offences in the Indian Penal Code. i ' 
Now when we come to the particular offence in question, we find 
that Section 405 is as follows:— l ; 7 
Whoever, being in any -manner entrusted with property, or with any 
dominion over property, dishonestly . misappropriates or converts to his 
own use that property, or dishonestly uses or disposes of that property in 
7a. L R. 1931 Cal 521 "LL R. 59 Cal 92 
“[1855] 7 Com C, C. 158 
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n- violation of any direction of law prescribing the mode in which such trust 

is to be discharged, or of -any legal contract, express or implied, which he 

bas made touching the discharge of such trust, or wilfully suffers any 
Other person so to do, commits ‘criminal breach of trust.’ 

This-section falls into two parts. “The first Part is a positive part 

and deals with dishonest misappropriation or conversion of property. To 


. charge a person under this part of the section there should be an allegation 


that at a particular time and place that person had dishonestly misappro- 
priated or converted to his own use property which was entrusted to him. 
Now the second part of the section may be a negative part. It consists 
of, dishonestly using òr disposing of property in violation of (a) any 
direction of law, or (b) any legal contract touching the discharge of the 
trust. Where there is a violation of a direction of law or a legal contract 
the proof of that violation may be by negative évidence that the directian 
of law or the contract has not been fulfilled. We are of opinion that 
where the direction of law or the contract requires that the accused should 
dispose of the property at 2 particular place then the court having jurisdic- 
tion at that place will have jurisdiction to try the offence of the second 
part of Section 405, I. P. C. where there is a charge that the accused has 
failed to comply with the direction of law or the legal contract and has 
failed to carry out his duty at that place. ‘The first part of Section 405 
will apply where it is known that the accused had dishonestly misappro- 
priated or converted to his own use certain property ať a particular place 
and the jurisdiction to try the accused will be at the place where that: dis- 


honest misappropriation or conversion has taken place. But where it is 


_ alleged that the accused has failed to account for the property then the 


second part of Section 405, I. P. C. will apply and jurisdiction exists at 
e place where the property should have been delivered by the accused. 
In Paul De Flondor v. Emperor® the Court has laid down:— 

If there is evidence apart from the fact of non-accounting to-show where 
the misappropriation was committed, the venue must be laid either in 
that place: or in the place where the property was received or retained. 
If there is-no evidence to show where the misappropriation was committed, 
other than -the fact of. non-accounting, then the venue may be laid in 
the. place where the accused failed to account, because that is where the 
offence was committed within the meaning of Section 181: Reg. v. Davison, 
[1855] 7 Cox. C. C. 158. . 


` The latter portion of this observation is agdinst the applicant in revision. 


In Néwasilal Modi v. Routhmull® there was no duty to pay the money 
at Calcutta. The accused was employed by. a Calcutta firm to manage a 
branch in Behar and his duty was to write up the books of the branch in 
Behar and to credit the money received to the firm in Behar. ‘The accused 
was called to Calcutta to explain his accounts and he. was unable to explain 
his accounts. . It was held that the mere fact of being unable to explain 
his accounts in Calcutta did not give the Calcutta court jurisdiction. This 
ruling will not help the applicant because in the present case there was a 
duty to pay the-money at Cawnpore. ~ ee 3 ae 
In Prokash Chandra Sircer v. Mobim Chand Haldar! there was a ruling of 
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a Bench of which Mr. Justice Mukerji wás again “a member-and'it was held 
‘that where there was no definite -allegation of misappropriation at any 
, particular place but the accused had a-duty.to remit the money which he 
` realised to Calcutta and the accused failed to remit the money to Calcutta, 
then the Calcutta court had jurisdiction. In Ig Re Jivendas Savchand 
and another® the accused was employéd in Rangoon and he was charged 
with falsifying the accounts at Rangoon. He was employed by a firm 
in Bombay but he had no duty to remit the money to Bombay. - His duty 
was to send to Bombay weekly statements of the accounts of the business 
transacted in Rangoon. It was held that the Bombay Court had-no juris- 
diction to try the offence of criminal breach of.trust. This again was a 
case where there was no duty to remit money to Bombay. In Re Rembias 
and otbers® there were certain brokers of Bombay charged with having 
committed criminal breach of trust in Bombay in respect of certain hundis 
sent to them at Bombay by the complainants. who resided within the juris- 
diction of a magistrate of Erode in Madras... It was held that the court 
at Erode had no jurisdiction, to try the offence and the argument centered. 
on Sec. 179, Cr. P. C. on the ground that the criminal breach of trust in 
Bombay occasioned wrongful loss to the complainants in Eroda. Learned 
counsel bases his argument on a mere obiter dicta at the bottom of p. 641 
and at the top of p. 642 as follows:— f 


In the first place the present case falls under the first, and not the second; 
part of the Section (405): the complaint clearly charges criminal mis- 
appropriation to accused’s own use, and not use or disposal in violation of 
law or contract. Secondly, if ic were otherwise the offence would be 

| committed where the dishonest use or disposal took place, not where the’ 
contract was made or should have been performed. - 
(emere ober dices eet norane o 
| In Aya Ram v. Gobind Lal Verma’ a single Judge remitted a case 
` for further evidence which would show where the jurisdiction lay. We 
do not think that any weight can be assigned to his observations. . 
| In Mabieh Din v. The Crown" there was a ruling of the learned 
Chief Justice sitting alone.. It was a case of 2 merchant at Karachi who 
` should have remitted accounts and sale proceeds to Lyallpur in the Punjab, 
` but he retained the sale proceeds at Karachi, The retention at Karachi 
was known and the case then fell under the first part of Sec. 405, I. P. C. 
In Ali Mobsmed Kassim v. King-Emperor™ there was a case where the 
accused: misappropriated money by gambling at. certain place in the Shan 
States. He had to render accounts at Mandalay, but it was held that this 
did not give the Mandalay court jurisdiction. This was a case falling 
under the first part of Sec. 405, I. P. C. . - : 
We-now turn to the rulings of this High Court. 
In Queen-Empress v. O’Brien Sir John Edge, Chief Justice, had 
before him a case in which the accused was employed by a company of 
' Cawnpore to sell goods in Bengal and the company ordered him to return 
' the goods or the sale proceeds and the accused failed to comply. The 
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Court held: that the Cawnpore court had jurisdiction. It is true that . 


the judgment was partly based on the consequence of loss of the value of 
goods arising to the/ Mployers at Cawnpore and this view of the law is 
not now good law//A similar view was taken by Mr. Justice Rafique 
in Longridge v. Atkins. 

In Emperor v. Mabadeo™ Mr, ‘Justice Tudball had a case where the 


accused was employed by a firm in Mirzapur to take goods for sale to dis- 


tricts in Lower Bengal and sell the goods and remit the money to his 

employers in Mirzapur. When called on to furnish accounts he failed to 

do so. It was held that there was jurisdiction in Mirzapur. In Geneshi Lal 

v. Nond Kishore’® Mr, Justice Karamat Husain held that the Cawnpore 

court did not have jurisdiction where an agent of a Cawnpore firm was in 

charge of a branch shop in Sultanpur and he misappropriated money be- 

longing to his principal which should have been sent to the head office at 

Cawnpore because the offence of misappropriation was actually and defi- 
nitely committed at the branch shop. 

When the complainant was examined ‘he distinctly stated that the accus- 

ed misappropriated the money belonging to the branch firm at Gauriganj. 

This view of the law that in these cases Sec. 179, Cr. P. C. will entitle 

a court to have jurisdiction on the ground that wrongful loss is caused to 


the complainant and that wrongful ‘loss is 2 consequence of the criminal: 


act within the meaning of Sec. 179, Cr. P. C. is a view which has 
been held to be incorrect by a Full Bench of this Court in Kashi Ram 


Mehta v. Emperor." In that ruling it was observed by the learned Chief - 


Justice on p. 315: : 

l It may also be pointed out that where it is the duty of an agent not 
only to return specific goods to his principal but to account for that and 
to render account, the offence of misappropriation may not be committed 
till he has the dishonest intention of causing wrongful loss to his master 
and wrongful gain to himself, and, therefore, it may not possibly come 
into existence till ultimately he refuses either to render account or to pay 
the balance due. This may happen not only atthe place where he received 
money but at the place where he is employed or his master resides. 

We may also refer to a brief ruling of a Full Bench of this Court in 
Sheo Shankar v. Mohan Sarup.® In that case a servant of a shop at Mirza- 
pur was sent to collect money from two villages in Allahabad district and 
he failed to bring the money to Mirzapur and alleged that he had been 
robbed in Allahabad district. It was held that the Mirzapur court had 
jurisdiction to try him for criminal breach of trust. We consider that the 
basis of the decision is contained in the sentence: 

The accused No. 1 was the servant of the complainant and had a duty 
to account to his master at the shop at Mirzapur. 


Having considered all these rulings we are of opinion that the proposi- 
tions in regard to jurisdiction for cases falling under Section 405, I. P. C. 
enunciated by us in the earlier part of this judgment are correct. On that 
view of the law in the present case the magistrate at Cawnpore had juris- 
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o and remit the money or bring the money to Cawnpore. He 
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diction because the allegations in the complaint are that the accused with- 
held money collected by him and did not forward it to Cawnpore. There 
is no charge that he misappropriated or converted to his own use the money 
at any particular place and his offence consists in failing to carry out his 


was guilty of an illegal omission. Sec. 43, 1. P. C. lays. dawn that a person 
L is said to be “legally bound to do” whatever it is illegal in him to omit. He 
was legally bound to remit this money to Cawnpore and he failed to do so. 
He therefore committed an offence within the jurisdiction of the magis- 
‘trate in Cawnpore by his illegal omission to send or bring the money to 
Cawnpore. ` We consider therefore that the magistrate at Cawnpore had 
jurisdiction to try this case. / = 3 
: We accordingly refuse this reference and direct that the record be 
returned to the magistrate through the learned Sessions Judge. 
: Reference rejected 
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WALI MOHAMMAD .AND OTHERS 
f ; versus 
_HIGAN LAL" 


. Provincial Insolvency Act (V of 1920), Secs. 75 and 5 (2) end Civil Procedure 
Code, Sec. 115—Creditor’s application for adjudication of debtor as insolvent Corum, J. 
— Dismissed —Ap peal to District Court—Debtor dies during pendency of appeal Bayras, J. 
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—District Court pesses order rmpleading bis bens—Whether appes lies to 
High Court—Whether High Court can revise order nader Sec. 115, C. P. C. 
A creditor’s appliċation for the adjudication of his debtor as an insolvent 

was dismissed by the insolvency court, He filed an appeal in the court of 
the District Judge and during the pendency of the appeal the debtor died. 
An application was made by the creditor for bringing the legal represen- 
tatives of the deceased debtor on the record and the District Judge passed 
an order impleading the legal representatives of the deceased ‘debtor. 
Against this order an appeal was filed in the High Court by the legal 
representatives. Held, that no appeal was competent under the Second 
Proviso to Sec. 75 (1), Provincial Insolvency Act, nor was the High 
Court empowered to interfere under the First Proviso to Sec. 75 (1). 
Held, further, that the High Court could not interfere under Sec. 115, 
C. P. C, i 

SECOND APPEAL from an order of I. B. MUNDLE ESQ., District Judge ~ 

of Saharanpur. ; 
Shiva Prasad Sinba for the applicants. 
G. S. Pathak for the opposite party. 


The judgment of the Court was delivered by 
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BAJPAI, J.—The facts of this case might be briefly stated. One Lala papd, J. 


Higan Lal, a creditor, applied for the adjudication of Wazir Ali as an 
-solvent in the court of the Subordinate Judge of Saharanpur who had 
insolvency jurisdiction. The application of the creditor was dismissed. He 
filed an appeal in the court of the District Judge and during the pendency 
of the appeal Wazir Ali died. An application was made by the creditor 
*S, A. F. O. 6 of 1933 : 

> | | 


a MOHAMMAD second appeal has been preferred against this order by the legal represen- 
| Hiaaw Lat tatives of Wazir Ali 


Bejbi, J. A preliminary objection has been taken on behalf of the respondent 
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fa an appeal has been preferred against an order refusing the appellant’s 
/ ` application to be declared an insolvent, the High Court has power in the 
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Ve ppeal has not so far been decided by the district court and as such it is 


u 





10 HIGH COURT [1936] 


fot bringing the heirs of Wazir Ali on the record and the learned District 
Judge observed that Section 17 of the Provincial Insolvency Act applied , 
and that the appeal would not abate. He directed that the case would 


proceed against the legal representatives of the deceased respondent. A 





that no second appeal lies and when it was pointed out that the High 

Court has very extensive powers in revision it was submitted that a revi- 

sion also did not lie. In order to consider the merits of the preliminary 

objection we have got to interpret Section 75 of the Provincial Insolvency 

Act. The first clause provides that the debtor, any creditor, the receiver 

or any other person aggrieved by a decision come to or an order made in 

the exercise of insolvency jurisdiction by a court subordinate to a district 

court may appeal to the district court, and the order of the district court 

upon such appeal shall be final. It is said that the policy of the Legisla- 

ture is that an order of the district court upon the appeal would be final, 

and under the second proviso an appeal can be preferred only against the 

decision of the district court. There is a clear distinction between a deci-° 
sion and an order as is apparent from a reading of Sub-clause (1). So far 

as the appeal is concerned, the contention is that the district court in the 

present case has not arrived at any decision but has only passed an inter- 

locutory order impleading the legal representatives of the deceased res- 

pondent and, therefore, no second appeal lies. We are of the opinion that 

there is considerable force in this contention and it is not possible for us to ` 
entertain the present proceedings as an appeal. 

It was then submitted by learned counsel for the appellants that we 
should interfere with the order of the court below in our revisional juris- 
diction. The first proviso to Section 75, Clause (1) says that the High 
Court, for the purpose of satisfying itself that an order made in any appeal 
decided by the district court was according to law, may call for the case 
and pass such order with respect thereto as it thinks fit. Before we can 
call for the case and pass appropriate orders we must be satisfied that the 
order complained of is an order made by the court below in any appeal 
decided by it. The objection of counsel for-the respondent is- that the ' 
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ot possible for us to interfere with the order of the court below. Here 
in the objection of the respondent seems to be well-founded. 

P On behalf of the appellants reliance was placed on the case of Abdul 

~ Razah v. Basiruddin Abmad'. Their Lordships observed that where 
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exercise of its_inherent jurisdiction as a court of appeal to make an ad 
interim order for the protection of the appellant and for the appointment 
_ of a receiver of his assets during the pendency of the appeal. We think | 
that this case has no application inasmuch as there is no question here of | 
the inhérent-power of the High Court to pass suitable orders in any mis- 
i Ze 714 Cal W. N. 586 i 
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cellaneous proceeding, that might come before the High Court in connec- Cmm 

| tion with the appeal pending before it. ` The next case that was brought to 445, 

| our notice was the case of Nagindas Bhukbandas v. Ghelabbai Gulsbdas” = —— 

| The learned Judges of the Bombay High Court held that og appes Wau 

| from a tence of imprisonment under Section 43 p& >the “Proving, att 
Insolvency Act the High Court has power under Ordgr 41 ` Bales Ree N La 
Civil Procedure Code read with Clause (2) of Sectigh 47 f ae 


Here also there was an appeal pending in the Highye 
tion was made for the suspension of a sentence passe} by 
and it was held that the provisions of the Civil Proced@ma,$5e 

invoked in order to afford protection. The case which is reang tE point 


is the case of Gengadbar v. Shridhar. ‘The teazned Additional Judici 
Commissioner of Nagpur observed as follows:— 
` The Provincial Insolvency Act V of 1920 was in force when 


application was made and I must consider that the application was made 
under the First Proviso to Sec. 75 (1) of that Act. But the order of the 
district court does not dispose of the appeal and consequently the proviso 
to Sec. 75 (1) has no application, But as no order been passed by. 
the district court spon the appeal the provision in Sec. 75 (1) that such 
an order would be final has likewise no application: The powers given to 
) High Court by Sec. 5(2) of Act V of 1920 are subject to the provisions 
of that Act, but there is no provision which states that an interlocutory 
order is final. The High Court has power to set aside an interlocutory 
order passed in a civil suit. It has therefore power to set aside the order 
which I am asked to revise. 

We agree that in terms there is nothing in Sec. 75, Clause (1), which 
- would make the order complained of final because it is not an order passed 
upon an appeal, but at the same time we with respect differ from the view 
of the Nagpur Court that we could interfere with the present order under 
` the Code of Civil Procedure. ‘The provision on which reliance is placed 
is contained in Section 5 of the Provincial Insolvency Act. That section 
says that subject to the provisions of this Act High Courts and District 
Courts, in regard to proceedings under this Act in courts subordinate to 
- them, shall have the same powers and shall follow the same procedure as 
| they respectively have and follow in regard to civil suits. It is said that 
| we could interfere with the order of the court below under Section 115, 
| C. P. C. The answer to that is that the High Court has power to act 
under the Code of Civil Procedure only subject to the provisions of this 
Act. Where therefore the Insolvency Act specifically provides for appeals 
and revisions in a particular manner any action taken by us under the Code 
of Civil Procedure will not be subject to the provisions of the Insolvency 

Act but will be in contravention of those provisions. Reference was ma 
| by learned counsel for the respondent to Section 4 of the Code-of Civil 
Procedure which says that in the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed to limit or otherwise affect 
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any special or local law now in force or any special jurisdiction o 
conferred, or any-special form of procedure prescribed, by o 
other law for the time being in force. The Provincial Insol 
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Crm special law and in the absence of any specific provision to the contrary the 
i933. Code of Civil Procedure cannot limit or otherwise affect the provisions of 
— thè Insolvency Act. We are, therefore, of the opinion that it is not possible 

‘Watt to interfere with the order of the court below under any provision of the 


Moutin Code of Civil Procedure when a distinct procedure is prescribed in the 


Hraaw Laz, Provincial Insolvency Act. ; 
TEN j At one stage it was argued on behalf of the appellant that the order of 
~ the court below could be interfered with in appeal inasmuch as the order is a 
decision of the district court. We cannot agree with this contention because 
2 distinction has been drawn by the Act between a decision and an order. 
The word “decision” has an element of finality so far as a particular court is 
concerned and an interlocutory order of a court cannot be said to be a 
decision of that court. . | . 
For the reasons given above we sustain the preliminary objection 
and dismiss this appeal with costs. pS 
: ; l Appeal dismissed 
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1933 SECRETARY OF STATE FOR INDIA IN COUNCIL AND ANOTHER 
— — (Plaintiffs) l 
Oct. 14 j VETSHS ; 
Pas PARTJAT DEBI AND ANOTHER (Defendants) * 
Tuanxxnton Succession Act (XXXIX of 1925), Secs. 214 end 302—Legatee of a shere in a 
pm Joro restdne—Dies before completion of administration—Share devolves spon 
Sm Lanao motber—A pplication by mother under Sec. 302 for payment of ber son’s share 


EP E E to ber—Order to be made in fevosr of mother without production of suc- 
cession certificate. s 
The legatee of a share in a residue has no intérest in any of the property 
of the testator until the residue is ascertained. His right is to have the 
estate properly administered and applied for his benefit when the adminis- 
tration is complete. Until all the claims against the testator’s estate for 
debts, legacies, testamentary expenses etc. have been satisfied the residue 
does not come into actual existence. It is a non-existent thing until that 
event has occurred. ‘The probability that there will be residue is not 
enough. Jt must be actually ascertained and so long as administration of 
the estate is not complete and the residue has not been ascertained, the 
specific share in the residue does not vest in the legatee, nor does the rela- 
tionship of the creditor and debtor come into existence between him and 
the executor or administrator of the estate. l 
Before the completion of the administration of an estate a legatee to 
whom 2 share in the residue had been bequeathed died and his share devolved 
upon his mother. She prayed under Sec. 302 of the Indian Succession 
Act for a direction to the Administrator-General to hand over her son’s 
~ share in the residue to her. Held, that this application was competent 
and the Court had jurisdiction to give such direction. Held, further, that | 
Sec. 214, Indian Succession Act, being inapplicable the court should make , 
‘an order in her favour without the production-of a succession certificate. 
. APPEAL from a decision of the High Court of Judicature at Fort 
> e William in ‘Bengal. i 
- *P. C. A. 66 of 1934 - z 
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C. Radcliffe, K. C., P. W. Turnbull and J. M. Pringle for the respon- DI 


dents. , noes 
SECRETARY OF 


The following judgment was delivered by STATE 
GM LANCELOT SANDERSON—This is an appeal from an order dated pauyar Derr 
April 24, 1933, and made by the High Court of Judicature at Fort William 
in Bengal in its appellate jurisdiction, affirming an order made by a Judge Sir Lencelot 
of that Court on March 17, 1931. seven 
: The facts out of which this appeal arises are shortly as follows. One 
' Pasupati Mukherjee, a resident of Calcutta, died on May 9, 1919, possessed 
of considerable property, having made a last will and testament whereby 
he appointed the Administrator-General of Bengal as his executor. By 
' the said will, after making specific bequests and provisions for certain 
_ annuities and, for the marriage of his daughter, it was provided that— 
| The residual estate shall be divided among the children of my late brother, 
‘when all’of them shall have attained majority. Till then it shall be in 
| the hands of the executor. 
o Half of my estate shall be divided equally among the sons of my late 
lamented elder brother and the remaining half shall be divided among my 
i . children in the roportion of two shares for a male child and one share 
| for a female child. - 
| The testator left surviving him his widow, Parijat Debi; a son, Tirtha- 
' pati Mukherjee, who died on August’ 20, 1929, a minor; a daughter, 
Pratima Debi, 2 minor; and his brother’s sons, of whom two out of three 
' are still minors. Ea 
The Administrator-General of Bengal applied without delay as exe- 
cutor to the High Court of Judicature at Fort William in Bengal for a 
grant of probate of the will. A caveat was entered in the said proceedings 
by Parijat Debi, whereupon the matter was'entered as a contentious suit, 
Suit No. 13 of 1920, as between the Administrator-General as plaintiff 
and Parijat Debi as defendant. l 
The matter came on for hearing before Costello, J. sitting in the 
Original Side of the High Court, in its Testamentary and Intestate Juris- 
diction and after 11 days the parties other than the Administrator-General 
came to. an arrangement, which was embodied in an agreement dated 
March 3, 1928. 
The parties to the agreement were Tirthapati who was then an infant 
by his next friend and mother Parijat Debi of the first part, the said 
Parijat Debi of the second part,.Pratima Debi.daughter of the said Pasu- 
pati, a minor, by her next friend and husband of the third part, Bidyapati, 
Sreepati and Bimalpati, sons of Kasipati the last two being minors by their 
mother and guardian Suvankari Debi of the fourth part and the said 
Suvankari Debi of the fifth part. 
By the terms of the said agreement the payment of-the pecuniary 
legacies in the will was confirmed, the main alteration was in the 
of the residual estate. Instead of the shares given by the will as already 
stated these under the agreement were to be as follows:— 
Tirthapati—ten annas’ (in place of five annas eight pies under 
the will) Pratima Debi—two annas (instead of two annas five pies) ° 


| 
| A. M. Dunne, K. C. and W. Wallach for the appellants. >  ~ Cr. 
| 
| 
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and the three sons of the testator’s predeceased elder brother—one | 
anna four pies each (instead of two annas eight pies each). 
The caveat was withdrawn and a decree in the said probate proceed- | 


SECRETARY OF ings was made by the learned Judge on June 8, 1928. 


STATE 


v. 
Parijar Demni the 


Before that date, Tirthapati and Pratima Debi both being minors and 
above mentioned three nephews of the testator (two of them being 
Sir Lancelot minors) had been added as parties to the Suit No. 13 of 1920. The 
Senderson decree directed that the caveat should be discharged and that probate of 





the said will should be granted. The decree then proceeded as follows:— | 


And it appearing that the adult parties other than the plaintiff and the 
respective certificated guardian and the next friends of the respective 
infant defendants have arrived at an agreement bearing date, the third 
day of March, one thousand nine hundred and twenty-eight, a copy whereof | 
is set forth in the Schedule hereto annexed and marked ‘A’ and this Court . 
being of opinion that the said agreement would be for the benefit of the | 
infant defendants. It is further ordered with the consent of the adult | 
parties other than the plaintiff and of the respective guardians ad litem | 


of the infant defendants by their respective Advocates that the said agree- 
ment be recorded. 


Accordingly the said agreement was annexed to the said decree. 


As already stated ‘Tirthapati died on August 20, 1929, and admittedly 


Parijat Debi was his heiress, entitled to the estate of 2 Hindu mother. 

On August 12, 1930, a summons was taken out on behalf of Parijat Debi 

in the said suit (No. 13 of 1920). It was headed “Testamentary and 

Intestate Jurisdiction” and it was directed to the Administrator-General 
of Bengal. 

It prayed for an order 

(«) that directions may be given to the Administrator-General of 

Bengal as executor of the Will of the Testator above-named directing him 

forthwith to make over to the applicant that portion of the residuary 

estate of the testator in his hands-to which (under. the decree mentioned 

in the petition) the applicant’s son Tirthapati Mukherjee was entitled to 

andlor that such for other directions may be given to the Administrator- 

General of Bengal in relation to the administration and final distribution 

of the estate as to this Honourable Court may seem fit. 

The summons was supported by a petition of Parijat Debi in which she 

submitted that no representation was necessary to the estate of her deceased 

son and that she was entitled to the said ten annas share in the residuary 

estate in the hands of the Administrator-General. 
An affidavit was filed by the officiating Administrator-General of 
Bengal in which he said he had found considerable difficulty as regards 


the making over the share of Tirthapati to his mother for three reasons, 


which were as follows:— 

(4) The Administrator-General was of the opinion that until the appli- 
cant took out representation of the estate of Tirthapati Mukherjee she 
could not claim the estate to be made over to her and she could not give 
the Administrator-General a proper and legal discharge. 


| 
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(#) That she had only a limited interest in the estate, namely, a Hindu - 


mother’s interest. But the properties which were likely to be made over 
to her consisted mostly of Government securities of a value which, on the 
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allocation of the share of Tirthapati Mukherjee-in the residuary estate, Gym 
may come up to- Rs. 25,00,000. The Administrator-General was of opi- = 
| nion that the petitioner should take out-representation at least for such 2Y 
i securities. - l i | | ` 4 SECRETARY OF 
(#) That upon a construction of the Will of Pashupati Mukherjee it ~Sratz 
| might be held that the residuary estate is not distributable until the attain- v. l 
| ment of majority of all the residuary legatees, some of whom are still ee Dan 
The Administrator-General declared in the said affidavit that he was will- Se" 
ing to abide by any decision that the Court might give on the said 
' application. 
| As ‘one of the questions raised affected a considerable amount of 
| stamp duty the learned Judge directed that notice should be issued to the 
Secretary of State for India, who accordingly was represented at the hear- 
ing of the summons. The other parties represented at the hearing of the 
| summons were Parijat Debi, Pratima Debi, and the Administrator-General 
| of Bengal. The learned Judge ordered 
that the Administrator-General of Bengal as executor to the Will of 
Pasupati Mukherjee deceased do make over to Srimati Parijat Debi, the 
widow of the deceased, that portion of the residuary estate of the testator 
in his hands to which her deceased son Tirthapati Mukherjee was entitled 
after retaining in his hands a sum sufficient to cover any claim by the 
said Secretary of State for Court-fees under Section 19E of the Court 
Fees Act in case it be held that -the said Srimati Parijat Debi ought to 
have taken out a Succession Certificate as a condition precedent. And jt 
is further ordered that the making of this order be without prejudice to 
any such claim which.may be preferred by the said Secretary of State 
within three months from the date hereof.’ And it is further ordered & 
that. if no proceeding be taken by the'said Secretary of State within the 
said three months the amount so to be-retained by the Administrator- 
General be paid by him to Srimati Parijat Debi. And it is further ordered 
that the said Administrator-General of Bengal do also make over to the 
sid Srimati Parijat Debi all accumulations in his hands “belonging to 
Tirthapati’s share of the estate. l 
` The Secretary of State and the Administrator-General of Bengal appealed 
against the above-mentioned order. . "N - 
The appeal was heard by C. C. Ghose, A. C. J. and Mitter, J. who dis- 
agreed in their opinions. "The Acting Chief Justice was-of opinion that 
the appeal should be dismissed, and Mitter, J. was of. opinion that the order 
of Costello, J. should be set aside and that a declaration should be made 
that Parijat Debi was entitled to recover Rs. 25,00,000 worth of securities 
in the hands of the Administrator-General, it, being a condition precedent 
to such recovery that she should produce a succession certificate in the 
High Court within a time to be fixed by the Court. 
Inasmuch as the learned Judges differed in their opinions, the matter 
was referred to a third Judge under Clause 36 of the Letters Patent. 
The points on which they differed were formulated as follows:— 
(1) Whether in the circumstances which have happened in this case 
the applicant Srimutty Parijat Debi-can invoke Section 104 of the Indian 


Succession Act in her favour; z ° 
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Cr (2) Whether it is incumbent upon Srimutty Parijat Debi to take out a 
E Succession Certificate to enable her to recover the residuary share of the 
as estate of the testator payable to her son Tirthapati Mukerji; and 
EEEE (3) Whether any relief can be granted to on an application such 
STATH ` as she made to the High Court on ıts Original Side or whether she must 
X. be relegated to a suit. - 
Parar Dust 


The reference was_heard by Pearson, J. - 

Sir Lencelot The learned Judge on April 24, 1933, held (1) that Parijat Debi 
could invoke Section 104 of the Indian Succession Act in her favour: (2) 
that it was not incumbent upon Parijat Debi to take out a succession certi- 
ficate to enable her to recover the residuary share of the testator payable 
to her son Tirthapati: (3) that the relief prayed for could be granted to 
Parijat Debi on such an application as she made and that she need not be 
relegated to a suit. The result of these findings was that the learned Judge 
was in agreement with the Acting Chief Justice and consequently the 
appeal was dismissed. 

“This is the order against which the Secretary of State for India in 
Council and the Administrator-General of Bengal have appealed. 

As regards the first of the above-mentioned questions it was argued 
on behalf of the appellants that Sec. 104 of the Indian Succession Act of 
1925 had no application to the facts of this case. 

e section is as follows:— 

104, If a legacy is given in general terms, without specifying the time 
when it is to be paid, the legatee has a vested interest in it from the day 
of the death of the testator, and, if he dies without having received it, 
it shall pass to his representatives. 

Their Lordships do not express any concluded opinion on this ques- 
tion; inasmuch as the learned counsel for the respondents did not rely 
upon it. : 

They confine themselves to noting that one of the points relied upon by 

the appellants was that inasmuch as Tirthapati became entitled to the ten 

annas share of the residue by reason of the agreement which was made on 

March 3, 1928, it was impossible to say that he had a vested interest in that 

share from the day of the death of the testator, viz. : May 9, 1919. If it 

had become necessary to decide this question, it would have required further 

consideration. i 

- With reference to the second of the above-mentioned questions, it 
was agreed by the learned counsel on both sides that it was not necessary 
for Parijat Debi to obtain a grant of letters of administration in respect of 
the estate of Tirthapati, inasmuch as Sec. 212 (2) of the Succession Act 





| 
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provides that the section shall not apply in the case of the intestacy of a ` 


Hindu, which was the case now under consideration. 

The question which has to be considered in respect of this part of the 
appeal-is viz., whether it was incumbent upon Parijat Debi to obtain a suc- 
cession certificate to enable her to receive from the Administrator-General 
the ten annas share of Tirthapati in the residuary estate of the testator. 


It was argued on behalf of the appellants that the amount payable by | 


the Administrator-General in respect of Tirthapati’s ten annas share, when 
e ascertained upon the completion of the administration of the estate, consti- 
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| tuted a debt due from the Administrator-General to Tirthapati within the 
; meaning of Sec. 214 of the Succession Act and that the Court should not 
| have made any order in favour of Parijat Debi without the. eee of 
ı a succession certificate. 
. The material parts of Section 214 are as follows:— 
| (1) No Court shall— 
(a) pass a decree against a debtor of a deceased person for payment 


of his debt to a person claiming on succession to be entitled to the & 


effects of the deceased person or to any part thereof 
except on the production, byche person so claiming; of— 
| (iv) a certificate granted under the Succession Certificate Act, 
l 1899, 
' (2) The word ‘debt’ in Sub-section (1) includes any debt except rent, 
revenue or profits payable in respect of land used for agricultural purposes. 


In order to bring this case within Sec. 214 of the said Act, in their - 


| "orda opinion, it would be necessary for the appellants to show that 
Parijat Debi was claiming on succession to be entitled to the effects of her 
! deceased son Tirthapati who died intestate and was asking for a decree 
against the Administrator-General as a debtor of her deceased son. There 
is no doubt that Tirthapati died intestate and that Parijat Debi was claim- 
ing on succession to be entitled to his share in the residue of the testator’s 
estate, but the material question remains whether the Administrator-Gene- 
ral was a debtor in respect-of the said share of Titthapati i in the-residue with- 
in the meaning of-the above-mentioned section, and the material time to 
be considered must be the date of the son’s death. 
It is clear on the authorities that the legatee of a share in a residue has 

. no interest in any of the property of the testator until the residue is ascer- 

tained. His right is to have the estate properly administered and applied 

for his benefit when the administration is complete, see Bernardo’s Homes 

v. Income Tax Special Commissioners’ per Viscount Finlay at page 8° In 

the same case at page 11 Lord Atkinson is‘reported to have said that until 
' the claims against the testator’s estate for debts, legacies, testamentary 
` expenses, etc., have been satisfied the residue does not come into actual 
existence. It is a non-existent thing until that event has occurred. The 
probability that there will be residue is not enough. It must be actually 
ascertained. l 

In the present case the administration of the estate at the time of 

Tirthapati’s death was not complete, and the residue had not been ascer- 
tained. Consequently no specific share in the residue had vested in Tirtha- 
pati at the time of his death and the sole right of Tirthapati was to call upon 
the Administrator-General to administer the estate in due course. 


In view of these considerations their Lordships are of opinion that the 


relationship of creditor and debtor did not exist between Tirthapati and 

the Administrator-General at the time of the former’s death: consequently 
the terms of Sec. 214 are not applicable. - 

Apart from the question of jurisdiction, which is dealt with herein- 

after, this is the only ground on which the.appellants rely for their conten- 

| tion that the production of a succession certificate was necessary before 


Costello, J. could make an order or a decree in favour of Parijat Debi on, 
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Crm her application, and their Lordships therefore agree with the conclusion of 
w, Pearson, J. in respect of this matter. 
oe The third and last point should really have been dealt with first, for 
Secactanr oF if the relief asked for by Parijat Debi could not be granted upon the appli- 
oe cation which she made, the other two questions would not arise, but their 
Paaiyat Dust Lordships have for the sake of convenience taken them in the order in which 
Sor Lenceloe tPe High Court dealt with them. 
edi The appellants’ contention in respect of this matter must be that the 
learned Judge sitting on the Original Side and exercising Testamentary and 
Intestate Jurisdiction had no jurisdiction to entertain Parijat Debi’s applica- 
tion and to make the order dated March 17, 1931, for if the question is 
merely whether the correct procedure was adopted, the appellants’ con- 
tention can have no substance for both the appellants submitted them- 
selves to the jurisdiction of the learned Judge and all the necessary parties 
were before him. 

The application was made by Parijat Debi in pursuance of Sec. 302 of 
the Indian Succession Act of 1925. This section is to be found at the 
end of Chapter IV of the said Act, which is headed “Of the Practice in | 
Granting and Revoking Probates and Letters of Administration” and is 
in the following terms:— 

Where probate or letters of administration in respect of any estate has 
or have been granted under this Act, the High Court may, on application 
made to it, give to the executor or admınıstrator any general or i 
directions in regard to the estate or in regard to the administration thereof. | 

The section is general in its terms as regards the application, and their 
Lordships have no doubt that it was open to Parijat Debi to make the | 
application. Indeed this was not disputed. 

It was argued however on behalf of the appellants, that the Administra- 
tor-General was no party to the agreement of March 3, 1928, that the said 
agreement referred to matters which were outside the scope of the Testa- 
mentary Suit 13 of 1920, that it was merely recorded in that suit, and that 
Parijat Debi being a party to the agreement and wishing to enforce the 
terms thereof ought to have been relegated to a suit on the Original Side 
and that therefore the learned Judge had no jurisdiction to make the 
order of March 17, 1931. 

Reliance was placed by the appellants upon the case of Kamal Kumari 
Devi vy. Narendra Nath Mukerji? That was a suit by the widow of a | 
testator to set aside an agreement made by the beneficiaries under the will | 
and codicil of the testator. 

Woodroffe, J. in the course of his judgment at pages 29 and 30 referred 
to the practice on the Original Side of the High Court, in a case where 
probate is granted and terms of settlement are recorded in a schedule 
annexed to the decree, and said that “such terms when they ordinarily are 
beyond the scope of the suit are not the subject-matter of the decree and 
if not carried out must be enforced by separate suit.” No doubt that is | 
quite correct, and if this case were a claim by one party to the agreement 
of March 3, 1928, against another on the ground that the terms had not 
been carried out, it would properly be the subject of a separate suit. 

d 19 Cal L. J. 19 
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| 
| There js not however in this case any dispute as to the said agreement, CM 
and no suggestion has been made that the terms thereof should not be 4935 
carried out. = , 
The application was for a direction that the Administrator-General, Sarta F 
who was not a party to the agreement, but who had accepted probate of os: 
the will, should pay Parijat Debi her son’s share of the residue in accord- Paxwsar Deni 
ance with the terms of ie agreement. The only substantial question WaS cy, Lancelo! 
whether the Administrator-General should pay Parijąt Debi her deceased  Sendersom 
son’s share of the residue without the production of a succession certificate. 
Their Lordships are of opinion that there is nothing in the order of 
Costello, J. dated March 17, 1931, which does not come within the 
material words of Sec. 302, “in regard to the estate or in regard to the 
administration thereof,” and that the learned Judge had jurisdiction to 
. entertain Parijat Debi’s application. l l 
They however feel it necessary to say that in their opinion the learned 
Judge should have decided the question whether it was necessary for Pari- 
‘at Debi to produce a succession certificate in order to claim the share of 
her deceased son, before he directed the Administrator-General to pay any 
portion of the residuary estate to Parijat Debi. Notice had been served 
upon the Secretary of State, with the object of the question whether the 
production of a succession certificate was. necessary being argued and ; 
decided. The Secretary of State-was duly represented and it was incum- 
bent on the Court to decide the point, which was in fact decided on appeal. 
The learned counsel for the appellants drew. attention to the fact 
that the minors who were parties to the agreement through their res- 
pective guardians were not made parties to the application of Parijat 
Debi. The learned Judge however had in the decree of June 8, 1928, 
expressed the opinion that the agreement was for the benefit of the infants, 
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when they were represented by their respective advocates and, as their 
Lordships understand, there was no allegation when Parijat Debi’s appli- 
cation was before the same learned Judge in March, 1931, that the ~- 
said agreement was not binding on ‘ali the parties to it. There- 
| fore the absence: of the minors was not a ground for refusing to 
| give a direction to the Administrator-General to administer the estate in 
! accordance with the agreement of the parties. 
For these reasons their Lordships are of opinion that this appeal 
| should be dismissed and that the appellants should pay to Parijat Debi 
who was the only respondent who appeared, her costs of this appeal. 
Their Lordships will humbly advise His Majesty accordingly. ' 
Appeal dismissed 
Solicitor, India Office—Solicitor for the appellants. 
Watkins $ Hunter—Solicitors for the respondents, 
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PRIVY COUNCIL _ 
RAMASRAY PRASAD CHOUDHARY AND ANOTHER (Defendants) 
versus l 
RADHIKA DEVI AND OTHERS (Plaintiffs) * 


ee he Hindu Isw—Joint femily—Se paration—W hen effected. 


Sm JoHN 
VALLI ` 


Sir Joba 
Wallis 


A member of a joint family may effect 2 separation in status by giving 
2 clear and unmistakable intimation by his acts or declarations of a fixed 
intention to become separate, even though he goes on living jointly with 
the other members of the family, and there is no division of property. 
Bal Krishna v. Rom Krishna, 1931 A. L. J. 499. 
APPEAL from a decision of The High Court. of Judicature at Patna. 
` A. M. Dunne, K. C., M. A. Jinnah and P. N. Mitra for the appellants. 
J. M. Pringle for the respondents. 
The following judgment was delivered by 


Sm Jonn Wariis—This is a suit instituted by Babuyee Radhika Devi, 


a minor suing by her father-in-law as her next friend, for a declaration 


that she will be entitled to succeed to the share of her father Ramakant in 
the suit properties on the death of her mother Parbati and the determina- 
tion of her widow’s estate, on the ground that at the time of his death 
on December 29, 1918, Ramakant had become ‘separated from his brother 
Ramasray and his nephew Bindeshwari the 1st and 2nd defendants. The 
High Court at Patna’ reversing the judgment of the Subordinate Judge of 
Darbhanga has. decreed the suit, and the 1st and 2nd defendants have 
appealed. Š eo g i E - 
‘The following genealogical table shows the state of the family. 


2 - - RAGHUBAR CHAUDHRY ae 
, e WE | 
Chhatardhari Chaudhry = Mst, Makho Chaudhram Bhekhdheri Chandhry = Mst. Alekrupi 
(died Dec., 1914) . - (died 1915) | 
Bhagirath Prasad — Mst. Nunubeti ~ Ramakent = Mst. Parbati ` Rinny Prada 
(died before 1914) (died Dec. 29, 1918) | (Defendant No. 5) (defendant No. 1) 
Bindeshwari Prasad Babui Devi Bacha 
(Plaintiff ) (Defendant No. 3) 
(Defendant No. 2) : (born October, 1918) 
Jimi Narain Cheudhry Gobind N. Chaudhry 
(Defendaot No. 4) . 


The family were wealthy zemindars and money-lenders, and the plain- 
tiff’s branch of the family owned an eight annas share of the suit proper- 
ties, the other eight annas share being owned by the minor Baleshwar who 
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death his widow Parbati remained for about a year in her husband’: 
and then went away to her own family taking with her the plain 
was then an infant having been born in October, 1918, and never r 
In 1920 she applied to the Revenue Court for registration of her 
the revenue records as having succeeded to her husband’s share in 
properties; but, owing, it is now alleged, to want of means to pf 
her claim, entered into a compromise with the defendants by w 
accepted in full satisfaction, a maintenance allowance of Rs. 3,50 
and a sum of Rs. 9,000 to be spent on pilgrimages and fasting (. 
is alleged in the plaint that she was induced to enter into the con 
by fraud and collusion, but no question as to this arises in the 
appeal, as it is not contended that the widow’s compromise aff 
plaintiff’s right to the declaration prayed for in the event of her e 
ing that her father Ramakant had separated from the joint fami 

Five years later, when the plaintiff was seven years old, her 
arranged to marry her to the son of Babu Ajodhia Chaudhury. 
was a zemindar of means and in a position to finance this litigat 
there can be little doubt that the prospect of recovering her fathe 
for his son’s wife was his inducement for bringing about this r 
as it was the defendants’ reason for opposing it. They succeeded ir 
ing a temporary injunction restraining the performance of the r 
but Ajodhia and the plaintiff’s mother none the less proceeded to | 
it, thereby exposing themselves to proceedings for disobeying the 
tion which did not affect the legality of the marriage; and short 
wards Ajodhia as the plaintiff’s next friend filed the present suit 
20, 1925. 

It is alleged in the plaint, and not denied in the written st 
that at the time of his death in 1914, Chatardhari the plaintiff’s gra 
was living jointly with his sons, Ramakant the plaintiff’s father an 
sray the 1st defendant and Bindeshwari, the 2nd defendant, who 
son of a deceased eldest son. ‘The omission of any mention of Bh 
branch of the family which was then represented by his minor so1 
war, suggests that Bhekhdari’s branch had become divided before . 
in 1915: and in the judgment of Kulwant Sahay, J., with which | 
concurred, it is said to have been admitted by the defendants at 1 
ing of the appeal that the two branches of the family were separ 
rent collections continued to be made on behalf of both branches. 
1918 owing to Ramasray’s interference Baleshwar’s mother and 
Alakrupi Taed to have separate collections for her son’s share. 
kant took no part in this dispute which resulted in civil and crim 
ceedings in the course of which Ramasray is said to have spent R 
in the next two years. Their Lordships have referred to this d 
the outset because it figures largely in this case, as the Sul 
Judge has refused to act on most of the documentary 
tendered for the plaintif on the ground that it was fabri 
support of Alakrupi’s case in this dispute; but as already statec 
not appear that there was then any dispute about the separatio 
two branches of the family, nor has it been attempted to show th: 


pinion this summary rejection of the plaintiff’s documents was 
inted, and deprives the Subordinate Judge’s finding on the main 
any weight. 
e plaint in the present case sets up the same case as was put 
| by the plaintiff’s mother, Parbati, in the mutation proceedings 
It alleges in Paragraph 3 that owing to unpleasantness in the 
Ramakant became separated in mess utensils and grain in Fasli 
ginning in October, 1915, that in Fasli 1324 there was a partition 
zy, jewels and other moveable properties, and that from the begin- 
Fasli 1325, October, 1917, there were separate collections of rents. 
e Subordinate Judge has given strong reasons for holding that the 
dence as to the alleged divisions of properties in Faslis 1323 and 
false and this finding has not been questioned in the judgment of 
h Court. 
regards the alleged separation in the collection of rents as from 
inning of Fasli 1325, evidence was given for the plaintiff that 
rat date Ramakant collected his own share of the agricultural 
‘om the ryots by his own patwaris; but, as will appear later, 
wrdships are of opinion that even this has not been proved. It 
‘ver, well settled that a member of a joint family “may effect a 
on in status by giving a clear and unmistakable intimation by his 
declarations of a fixed intention to become separate, even though 
on living jointly with the other members of the family, and there 
vision of property (Bal Krishna v. Ram Krishna) ,! and that is the 
separation which the High Court has found to have taken place in 
ent case. 
e learned Judges have based their finding mainly on the documen- 
dence to which their Lordships will now proceed to refer. The 
> as to the collection of rents from the ryots is conflicting. The 
has exhibited Ex. 10 series which purport to be receipts signed by 
ı for Ramakant’s separate share of these rents, and the defendants 
hibited Ex. U series, similar receipts showing collections on behalf 
oint family. There is little to choose between the witnesses who 
hese receipts. Further, there is other evidence in the case that 
Ramakant’s management the whole rents of these lands were col- 
y a trusted servant of the family, who divided them between the 
arated branches of the family; and it was Ramasray’s attempt to 
> with this system that led to the dispute already mentioned” On 
t of the case their Lordships agree with the Subordinate Judge that 
nt is not proved to have obtained separate receipts from the ryots 
share of the rents of these lands, and are of opinion that the first 
ons of an intention to separate are to be found in May and June, 
Ramakant was then already suffering from advanced phthisis, and 
Parbati, who gave birth to the plaintiff in the following October, 
ufestly with child. In these circumstances, it is suggested, it would 
natural that his wife and his wife’s relations should urge him to 
, and it would be equally natural that his own family should be 
158 L A. 220=1931 A. L. J. 499=L L. R. 53 AIL 300 
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strongly opposed to separation so that he may well -have hesitated as to 
which course to adopt. = o- 

The family was in receipt of rents from six indigo factories under 
European management, and on May 4, 1918, Ramakant gave .a separate 
receipt, Ex. 1 (a), for his one-third share of the rent of the Harsingpur 
factory, and another receipt, Ex. 2, was given by his brother Ramasray for 
the remaining two-thirds. Ex. 11, dated May 30, and Ex. 17, dated June 
8, are similar receipts for the rent of the Mongalgarh factory. Their 
Lordships agree with the High Court that there are no sufficient reasons 
for rejecting these receipts. Then, on June 22, 1918, three’ applications 
Ex. 3, 3 (a) and 3 (b) were-made by Ramakant Ramasray and Nanu- 
vetti as guardian of her minor son, Bindeshwari, for, mutation- of their 
separate shares in a small- property which had been jointly purchased in 
1917, and their shares were accordingly registered-separately in the register 
Ex. D. These are indications of an intention. to separate. On the other 
hand, in respect of this period the' defendants have exhibited a single feceipt 
Ex. U. 14, signed by Ramakant for Rs. 29, 6n account of julkar rent for 
Mauza Ranpurdih on June 2, 1918, and- a- plaint, Ex. T, filed by both 
branches of the family on May 27, 1918, for money due on a bond exe- 


' cuted in 1914. It is stated in that plaint that Ramakant, his brother 


Ramasray, and his nephew Bindeshwari, belonged- to a -joint family and 


! were joint in mess and business.’ The explanation accepted-by the High 


Court that this statement was made to avoid-the necessity of obtaining a 
succession certificate and: paying succession duty cannot be supported, as 


| the Succession Certificate Act did not apply to property passing -as in this 


instance by survivorship. In. their Lordships’ opinion if this evidence 
stood alone, it might well be argued, that it would be insufficient to show a 
fixed and unmistakable intention on the part of Ramakant to become 
separate from the joint family, but read with the rest of the evidence, it 
at least suggests that at this time Ramakant was contemplating the separa- 
tion of which he gave clear intimation in the last three months of his life. 

At the beginning of July, Ramakant went to Calcutta, it is said for 
treatment, and did not return home until the middle of October. For 
this period the defendants have exhibited two receipts signed by Ramakant 
for the whole rent of the Mirzapur and Majhaul factories, dated July 27, 
and October 8, 1918. They have also exhibited a large selection of letters 
which passed between Ramakant in Calcutta and his brother Ramasray 
and their mother’s brother Soney Lal, who -is said to have been in 
management during Ramakant’s absence. In their Lordships’ opi- 
nion these letters are not inconsistent with the case of either side, whether 
it was that the delicate subject -of separation was deliberately avoided, or, 
as suggested for the plaintiff, that the defendants have kept back the 
letters containing such references. The correspondence exhibited, which 
is admittedly incomplete, deals with all sorts of business and family matters; 
and it is certainly remarkable that it contains no reference to such an 
important matter as the dispute then going on between Ramasray and 
Alakrupi as to the collection of rents which resulted in criminal proceed- 


. ings being taken against Ramasray’s servants at the beginning of Sep- 


tember. , 
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However this may be, it is in their Lordships’ opinion established by | 
the evidence that before leaving Calcutta in October Ramakant had decided | 
to put on record clear and unmistakable declarations of his intention to. 
separate by filing six suits Ex. 14 series for his separate shares of the rents | 
of lands belonging to the family. The dispute between Ramasray and 
Alakrupi, in which Ramakant admittedly took no part, was then going on; 
and there is nothing surprising in his having preferred to avail himself for 
this purpose of the services of Alakrupi’s manager Gopi Lal, rather than 
of the estate servants who may well have been under Ramasray’s influence. 
Gopi Lal accordingly saw to the preparation of the plaints and vakalat- 
namas or pleaders’ retainers which were taken to Calcutta by one of the 
plaintiff's witnesses to be signed by Ramakant. They were afterwards, 
as appears from the endorsement on the vakalatnamas, given by Gopi Lal 
to the pleaders, and the suits were filed on October 21. The plaints, 
which appear to have been hurriedly drawn and were filed on the last day 
before the suits would have been barred’ contain numerous mistakes and 
inaccuracies to which Mr. Jinnah has called attention, but they all state 
the fact of separation in the clearest terms and claim Ramakant’s share of 
the rents. In order to .comply with the requirements of Bengal Tenancy 
Act regarding rent suits the other members of the family were made defen- 
dants, and the Court records, Ex. 16, 16(a) and 16(6), show that on 
December 20, shortly before Ramakant’s death, Ramasray in three of these 
suits filed applications for time to file written statements. It is said that l 
no written statements were necessary, as he was only a formal defendant; ' 
but, if he had then decided to deny the separation after Ramakant’s death ` 
which was then impending, as he eventually did, he may have thought it | 
advisable to take this step as showing that he did not admit the fact of 
separation. For reasons already given their Lordships are unable to accept . 
the defendants’ contention that Ramakant’s signatures to the plaints were | 
forgeries, and that they were filed without his knowledge in support of 
Alakrupi’s case in her dispute with Ramasray. Moreover they do not 
stand alone, as there is other documentary evidence showing from this time | 
onwards a fixed intention to separate. 

Ex. 1, 2 (4) and 9 are separate receipts dated October 31 and signed 
respectively by Ramakant, Ramasray and Nanuvetti as guardian of her : 
minor son Bindeshwari for the one-third share of the rent of the Harsing- 
pur-factory. There is also 2 somewhat curious receipt, Ex. E. 2 of October . 
21, 1919, exhibited by the defendants in which the minor Bindeshwari 


i SC - 


signed a receipt for the rent of the Majhaul factory for Fasli 1326 on 
behalf of himself and Ramasray, omitting Ramakant, who had given his 
sole receipt for the rent for Fasli 1325 on October 3, as already stated. | 
Exhibits 6 (a) to (d) are separate receipts given on November 21, 1918, | 
by Ramakant, Nanuvetti as guardian of her minor son Bindeshwari, Rama- | 
sray, and Alakrupi as guardian of her minor son Baleswari in full satisfac- | 
tion of a mortgage bond dated January 5, 1907. Their Lordships agree 
with the High Court that the defendants’ explanation that the mortgagor, ' 
who has not been called, insisted on the receipt being made out in this way ' 
cannot be accepted. | 
Lastly, on December 10, 1918, within three weeks of his death, Rama- | 
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pore Gled four returns Ex. 8 to 8 (c) for purposes of road cess dealing 
; with his shares in the lands of some villages therein mentioned as his sepa- 
irate property, and thus apparently availing himself of a last opportunity 
of asserting his separation. o 
The case for the appellants has been exhaustively argued by both their 
learned counsel, and after full consideration their Lordships, for the reasons 
already given, find themselves unable. to differ from the finding of the 
High Court that Ramakant had sufficiently and unmistakably manifested 
his intention to separate. ‘They are therefore of opinion that the appeal 
fails and should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 
| Appeal dismissed 
Watkins & Hunter—Solicitors for the appellants. 
F W. W. Box & Co. and W atkins & Hunter—Solicitors for the respon- 
dents. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
versus 
| ZAHID HUSAIN* 
Town Improvement (Appeals) Act (Local, HI of 1920), Sec. 3 (1) (6) —Certi- 
| ficate under—Form of—W hat it should show—Application for special leave 
to appeal made to High Court—When should not be granted. 
The law requires that the certificate granted under Section 3 (1) (b) of 
the U. P. Town Improvement (Appeals) Act (II of 1920) should show 
| clearly upon the face of it that the President of the Tribunal has considered 
the application for leave’ to appeal upon its merits and has come to the 
conclusion that the case is a fit one for a 
Upon an application under Sec. 3 (1) (b) of Local Act IN of 1920 praying 
that sanction be granted to go up in appeal to the High Court, the Presi- 
dent of the Tribunal passed the following order:—‘Sanction to go up in 
appeal is granted as prayed.” From the record it appeared that the grounds 
upon which the President should have been asked to find that the case was 
a fit one for appeal were never disclosed to him and it appeared as if be 
never applied his mind to the real point which he had to determine. Held, 
that the certificate did not comply with the terms of Section 3(1) (b) of 
the U. P. Town Improvements (Appeal) Act of 1920 and accordingly 


such a certificate did not entitle the applicant to prefer an appeal to the. 


Where a party invites the Tribunal to adopt a certain method of valuation 
to ascertain the market value of the property, such a party cannot at a 
later stage ask the High Court for special leave to appeal upon the ground 
that 2 wrong method of valuation had been adopted by the Tribunal. 
Pimst APPEAL from a decree of the Tribunal, Improvement Trust, 
Allahabad. ae 
| Mubsmmad Ismail (Government Advocate), K. N. Ketju and Kemta 
| Prasad for thè appellant. à 
Sir Tej Babadur Sapru, P. L. Banerji, Mukbtar Abmad and Mansur 
Alem for the respondent. : | 
~ *F, A. 314 of 1931 
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The judgment of the Court was delivered by 


h | 

Haraies, J.—This is a first appeal by the Secretary of State for India | 
in Council against an award of a Tribunal acting under the U. P. Town 
Improvement Act. 

In order to carry out certain improvements in the South Malaka area 
in the city of Allahabad, a house No. 14-a|4, the property of the respondent, 
was acquired compulsorily for the bad Improvement Trust. The 
amount awarded by the Land Acquisition Officer for this house and the site 
upon which it stood was Rs. 17,324. The present respondent was dis- 
satisiied with the amount awarded by the Land Acquisition Officer and 
under the provisions of the U. P. Town Improvement Act he appealed to 
a Tribunal constituted under that Act. The Tribunal having considered 
the evidence in the case came to the conclusion that the amount awarded 
by the Land Acquisition Officer was insufficient and awarded the present | 
respondent a total sum of Rs. 25,247 for the house and land in question. 
The appellant being dissatisfied with this award has preferred an appeal a 
this Court. 

The respondent, however, has taken a preliminary objection to this | 
appeal which, in our view, must prevail. He contends that this Court 
cannot hear the appeal by reason of the fact that the appellant has not 
obtained a certificate from the President of the Tribunal, certifying that 
this is a fit case for appeal. It will be necessary for us to consider in some 
detail the provisions relating to appeals in cases of this kind. 

Section 56 of the U. P. Town Improvement Act, 1919, provides that ` 
an Improvement Trust may, with previous sanction of the Local Govern- 
ment, acquire land under the provisions of the Land Acquisition Act, 1894, | 
as modified by the provisions of this Act for carrying out any of the pur- 
poses of the Act. | 

The first stage for the compulsory acquisition of property is the valua- ` 
tion of such property to be acquired by the Land Acquisition Officer and | 
in this,case the award of that Officer assessed the value of such property, ' 
as we have previously stated, at the sum of Rs. 17,324. It is provided that 
where the owner of such property is dissatisfied with the award of the | 
Land Acquisition Officer he may appeal to a Tribunal, see Section 57 of the ` 
U. P. Town Improvement Act and Section 18 of the Land Acquisition 
Act (Act I of 1894). 

It is provided by Section 58(d) of the U. P. Town Improvement Act, 
1919, that the award of the Tribunal shall be deemed to be the award of 
the court under the said Land Acquisition Act, 1894, and shall be final. 

The U. P. Town Improvement Act, 1919 was amended by the U. P.. 
Town Improvement (Appeals) Act, 1920 (Act IM of 1920) and Section 
3 of this Amending Act gives a party who is dissatisfied with the award of 
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A party dissatisfied with the decision of a Tribunal constituted under 
the Act may appeal to the High Court provided he has obtained from the 
President of the Tribunal a certificate that the case is a fit one for appeal, 
or where the High Court has granted special leave to appeal. It is provided, 
however, that the High Court shall not grant a special leave to appeal 
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unless the President of the Tribunal has refused to grant a certificate that 
the case is a fit one for appeal. In no case can the High Court give 
special leave to appeal if the amount in dispute is less than Rs. 5,000, see 
Section 3(1) (s) and (b) of the U. P. Town Improvement (Appeals) 
Act, 1920. | 

It is further provided by Section 3(2) of this Amending Act that an 

| appeal shall only lie to the High Court on one of the following grounds, 
ViZ.:— ; 

(1) The decision being contrary to law or to some usage having the 
| force of law. 

! (2) The decision having failed to determine some material issues of 
law or usage having the force of law. l 

(3) A substantial error or defect in the ‘procedure by the said Act 
which may possibly have produced error or defect in the decision of the 
case upon the merits. 

It is contended on behalf of the respondent in this case that the appel- 
lant has not obtained a certificate from the President of the Tribunal as 
required by Section 3(1) (b) of the U. P. Town Improvement (Appeals) 

| Act, 1920. - 

After the Tribunal had made its award the present appellant applied 
| on May 16, 1931 that sanction be granted to go up in appeal to the High 
| Court. This application is described as a “petition under Section 3 (T) (4) 
` of Act IL of 1920,” and that is the section which requires a person desirous 
of appealing to the High Court against an award of a Tribunal to obtain a 
certificate that the case is a fit one for appeal from the President of the 
Tribunal. It is to be noted, however, that the prayer is that sanction be 
granted to the present appellant by the Tribunal to go up in appeal to the 
High Court and not that a certificate be ted that the case is a fit one 
for appeal. In the application no grounds are set out for the application 
beyond the general ground that the petitioner is greatly aggrieved by the 
award and is not satisfied with it-and that he intends to go up in appeal 
before the High Court of Judicature at Allahabad. 

At the foot of this application appears 2 note initialled by the President 
of the Tribunal dated May 18, 1931. It would appear that the President 
of the Tribunal asked the Government Pleader for his grounds for making 
the application in question and the note sets out the reply of the Govern- 
ment Pleader. It reads as follows:— 

The Government Pleader stated that Section 24 of the Land Acquisition 

Act read with the amendment of U. P. Town Improvement Act related to 

the case and that there were many other legal points which he did not. want 

to disclose at that time and which he had noted in his written argument. 

There is a further note by the President’ of the Tribunal to this 
effect:— 

; There was no application for bringing on the record the written argu- 
ment, nor was it-brought on the record and at the time judgment was 

' written it was destroyed. ‘Therefore all those points should be brought to 
E light now so that the court may have facility in passing orders. 


These notes as signed by the President of the Tribunal make it clear 


that the present appellant was riot, prepared frankly,.to disclose his grounds , 
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of appeal to the Tribunal. Beyond stating that Section 24 of the Land 
Acquisition Act read with the amendment of the U. P. Town Improvement 
Act related to- the case the Government Pleader gave no other ground. 
He appears to have mentioned that certain points were noted in the written 
argument but these were never brought on the record and such written 
argument was not in existence at the time of the application so the Presi- 
dent of the Tribunal had nothing before him to refresh his memory. ‘There 
appears to us to be a lamentable want of frankness in the Government 
Pleader’s other ground for this appeal, viz., that there were many other 
legal points which he did not want to disclose at that time and which 
he had noted in his written argument. In our judgment counsel appear- 


ing for the Government in cases of this kind should put their case openly | 


and frankly before a Tribunal where they desire such Tribunal to grant 


| 


| 
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them a certificate that the case is a fit one for appeal. From the note of 


the President of the Tribunal it is abundantly clear that the present 
appellant did not want fully to disclose his case to him lest presumably 
the other side should obtain information as to what his case really was. 

On May 22, 1931 the President of the Tribunal passed the following 
order upon the present appellant’s application: — 

“Sanction to go up in appeal is granted as prayed,” and such order 
is signed by the President. i 

It has been urged before us by counsel for the present respondent that 
this is not a certificate which gives the appellant a right to appeal to this 
Court. All that the certificate states is that sanction to go up in appeal 
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is granted, whereas Section 3(1)(b) of the U. P. Town Improvement . 
(Appeals) Act requires a certificate from the President of the Tribunal | 
that a case is a fit one for appeal. ‘Sanction to go up in appeal” merely . 


means that leave to appeal is granted and such a certificate does not show 


that the President of the Tribunal thought the case was a fit one for . 


appeal. Indeed, it would be extremely difficult for the President of the ` 


Tribunal to form any opinion upon the merits of the proposed appeal for 
the reason that the Government Pleader did not see fit to disclose to him 


what his real grounds were. It appears to us that the President of the ` 


Tribunal was not in a position to form any real opinion upon the merits 


of the proposed appeal and consequently all he could do was to sanction ` 


an appeal or in other words to give his leave to the appellant to appeal 


to this Court. There is nothing in the order which suggests to us that . 
the President ever considered whether the questions involved were such . 


that it was desirable in the interests of justice that the matter should be 
considered by a higher court. It is clear from the terms of Section 3 of 


the U. P. Town Improvement (Appeals) Act, 1920, that appeals are not | 


to be encouraged and that unsuccessful parties should only be allowed to 
appeal where the case is difficult and involves important questions of law and 
procedure. Before granting a certificate giving leave to appeal the Presi- 
dent of the Tribunal must certify that the case is a fit one for appeal 
and that is very different from the President being required merely to 
give leave to appeal. We can well imagine cases where a President, though 
not regarding the case as involving any difficult point requiring the consi- 


*deration of a higher Tribunal, granting leave to appeal merely on the 
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' ground that he did not wish to prevent the unsuccessful party agitating Gm . 
| the matter further in a higher Tribunal. Sanctioning an appeal merely 4,55 
| amounts to this that the President sees no reason why the appellant should -— 
| not go to appeal. That is not sufficient to comply with the terms-of aed 
Section 3(1) (b) of the U. P. Town Improvement (Appeals) Act, 1920, ae 
| 35 that sub-section requires the President to be satisfied that it is ft case ZAHID 
for appeal before he grants the application for leave to appeal and when 
granting the application he must state in the certificate that the case is Herres, J. 
a fit one.for appeal | 
} It has been contended before us on behalf of the appellant that a 
' certificate such as the one existing in this case “is sufficient to comply 
with the terms of the Act. It has been contended that we should give a 
liberal meaning to the phrase “Sanction to go up in appeal is granted” 
and construe it as meaning that the President regarded the case as a fit 
one for appeal. - 
When any certificate is granted under Section 3(1) (b) of the U. P. 
Town Improvement (Appeals) Act it is, in our opinion, of the utmost 
_ importance that this certificate should show clearly upon the face of it 
, that the Tribunal has considered the application for leave to appeal upon 
| its’ merits and has come to the conclusion that the case is a fit one for 
| appeal. There appears to be no authority directly upon this point, but 
| cases have been cited to us where their Lordships of the Privy Council 
| have considered certificates granted by High Courts in India granting leave 
' to appeal to His Majesty in Council. In these cases great stress has been 
' laid upon the exact form of the certificate granted. In Radbe Krishna 
| Aiyar v. Sweminatha Aiyar', their Lordships lay down that when any 
certificate is granted under Order 45, C. P. C. itis of the utmost import- 
ance that the certificate should show clearly on the face of it upon which 
ground it is based or if it is intended to come under Section 109 (¢) that 
the discretion conferred by Section 109(c) was invoked or was exercised. 
Lord Buckmaster who delivered the judgment of the Court observed:— - 
_ When any certificate is granted under that Order, it is, in their Lordships’ 
opinion, of the utmost importance that the certificate should clearly show 
upon which ground it is based, and they regret to find that the certificate 
in this case is at least ambiguous. It runs in these terms:—It is hereby 
certified that as regards the value of the subject-matter and the nature of 
- the question involved, the case fulfills the requirements of Section 109 and 
Section 110, C. P. C. and that the case is a fit one for appeal to His Majesty 
in Council j 
There is no indication in the certificate of what nature the question is 
that it is thought wad involved in the hearing of this appeal, nor is there 
anything to show that the discretion conferred by Section 109(c) was 
invoked or was exercised. . 
In the present case also there is nothing to show on the face of the 
certificate which reads: ‘Sanction to go up in appeal is granted as prayed” 
that it was ever pointed out to the President of the Tribunal that the law 
required him to be satisfied that it was a fit case for appeal before granting 
a certificate or that he was so.satisfied before he granted the certificate in 
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question. From the record it would appear that the grounds upon which 
the President should have been asked to find that the case was a fit one for 
appeal were never disclosed to him and it would appear as if he never applied 


SECRETARY OF his mind to the real point which he had to detemine. 
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A similar view was taken by their Lordships of the Privy Council in 
an earlier case of Radha Krishen Das v. Rai Krishn Chand. In that case a 
Bench of this Court passed an order in these terms: “Let a certificate 
issue that the case is a fit one for appeal to. His Majesty in Council.” But 
the certificate granting leave stated: “It is certified that though the 
valuation of the case is below Rs. 10,000, yet as regards the value and 
nature of the case it fulfills the requirements of Section 596 of Act XIV of 
1882.” Their Lordships held that such a certificate was not a proper 


a 


foundation for leave to appeal and no proper leave had been given. They | 


pointed out that the certificate of leave to appeal and not the order for such 
certificate is the document which the Judicial Committee are bound to 
consider and act upon in considering whether leave to appeal has been 
properly granted or not, and unless the certificate upon which leave to 
appeal is based is in such a form as to justify that leave, they ought to hold 


that the leave has not properly been given. They further held that even ' 


assuming that the order for the certificate might be looked at, the Judicial 
Committee would require to be satisfied that the Court had exercised its 
judicial discretion upon the matter in deciding whether in order to comply 
with Section 595 and Section 600 of the Code the case was a fit one for 
appeal to His Majesty in Council and in this case they were not satisfied 
(there being no reasons given and no grounds stated in the form of the 
certificate) that the judicial mind of the Court had ever been applied to 
that question. Similarly in the present case there is nothing to show on 
the face of this certificate that the President of the Tribunal had exercised 
his judicial discretion upon the matter in deciding whether the case was a fit 


one or not for appeal to the High Court. From the form of the certificate | 
he may or may not have thought so, but the law requires that the form ` 
of certificate granted should make it clear that his mind had been directed 


to the question which he had to decide and that he had decided that it was 


a fit case for appeal. 
In our judgment the principles enunciated by their Lordships of the | 


Privy Council in the two cases cited above relating to certificates granted ' 
by High Courts in India for leave to appeal to His Majesty in Council 


apply to the present case. ‘That being so we are bound to hold that the 


appellant in this case has not obtained a certificate which entitles him to 


prefer an appeal and consequently we cannot hear the appeal unless it is a 
Proper case in which special leave to appeal should be granted by this 
Court. 

Application for such special leave to appeal was made to us by the 
learned Government Advocate on behalf of the appellant, but in our judg- 
ment this is 2 case where no such leave should be granted. 

On behalf of the respondent it was contended before us that this Court 
could not in the circumstances of this case grant special leave because such 
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can only be granted where the President of the. Tribunal has refused to 
grant a certificate that the case is a fit one for appeal It is said in this 
case that the President of the Tribunal has not refused to grant such a 





certificaté. He has granted a certificate but not a certificate such as is SECRETARY OF 


required by the statute. It is said that the form of the application to him 
makes it clear that he was never asked to certify that this was a fit and 
proper case for appeal and therefore it cannot be said that he ever refused 
to grant such a certificate. This point, however, is not of importance in 
this case because even assuming that the form of the order passed by the 
President of the Tribunal amounts to a refusal to grant a certificate that the 
case is a fit one for appeal we are not satisfied that it is a case where special 
leave should be granted.. 

It has been contended before us that the method adopted by the Tri- 
bunal in assessing compensation was wrong and that the assessment of 
value of the land and of the buildings thereon which was adopted by the 
Court was not a permissible method when determining the value of the 
property. It has been pointed out to us that what the Tribunal has to 


' determine is the market value of the property and therefore that the method - 
' adopted in this case is contrary to law. Section 23 (1) of the Land Acquisi- 
' tion Act provides that in determining the amount of compensation to be 


| 
| 


awarded for land acquired under this Act the court shall take into consi- 
deration firstly the market-value of the land at the date of the publication 
of notification under Section 4(1) and secondly certain heads of damage 
sustained by the owner of the property. It is urged in this case that the 
method adopted has been a valuation of the land and the structures thereon 
and that such is not a method for ascertaining the market value of the 
property. The contention urged before us pow does raise an important 
question of law, and that being so, we could, in a proper case, grant special 
leave to appeal under Section 3(2) of the U. P. Town Improvement 
(Appeals) Act, 1920. However, the present case does not appear to us 
to be a case in which we should exercise our discretion in granting such 
leave to the appellant. From a perusal of the record it is abundantly clear 
that the Government Pleader on behalf of the present appellant never con- 
tended before the Tribunal that the method of valuation adopted by the 
Tribunal was in any way improper or incorrect. On the contrary from 
the very commencement the valuation ot the property in this case has pro- 
ceeded upon the basis of a valuation of the land, plus a valuation of the 
buildings erected upon it. 

As we have stated previously these proceedings commenced by an award 
of the Land Acquisition Officer who acts for and on behalf of the Collector 
of the district. 

The award of the Land Acquisition Officer is binding upon the Gov- 
ernment and if it is accepted by the owner of the property the matter is 
at once conclifded. ‘That Officer is an Officer of the Government and it is 
to be observed that he valued the property in question by first valuing 
the land and then the buildings erected upon it. He valued the land at 
the sum of Rs. 1,224 and the buildings erected upon it at Rs. 16,100 includ- 
ing compulsory allowance making a total valuation of Rs. 17,324. It was 
against this award that the present respondent appealed to the Tribunal 
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and very. naturally the Tribunal proceeded to consider the merits of the 
case upon the basis of the valuation of the Land Acquisition Officer. The 
present respondent called evidence to show that the Land Acquisition Officer 


Seastmy had under-valued the land and the buildings and the present appellant 
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tendered in evidence the valuation of the Land Acquisition Officer and 
this indeed was the only evidence tendered by him. In short, the present 
appellant put forward the valuation of the Land Acquisition Officer as a 
fair valuation of this property for the purposes of the compulsory acquisi- 
tion. By tendering and relying upon such evidence they impliedly con- 
tended before the Tribunal that the method adopted by the Land Acquisi- 
tion Officer was the fair and proper method of assessing the value of this 
land in accordance with the Land Acquisition Act and the U. P. Town 
Improvement Act. The appellant now contends that the method of assess- 
ing the compensation adopted by the Tribunal was contrary to law, yet 
it is clear from the record that he actually invited the Tribunal to assess 
the compensation in that manner. That being so we are wholly unable to 
hold that this is a case where we should exercise our discretion and grant 
special leave to appeal. 

It is true that the Land Acquisition Act requires the Tribunal to 
assess the market-value of the property, but this of course may be done 
in many ways. Where a party invites the Tribunal to adopt a certain 
method of valuation to ascertain the market value of the property such a 
party cannot at a later stage ask this Court for special leave to appeal upon 
the ground that the Tribunal has acted in accordance with their own 
method of valuation. In short, the appellant now asks this Court to grant 
special leave upon the ground that a wrong method of valuation has been 
adopted by him throughout the proceedings which method of valuation 
the Tribunal adopted at his invitation: In our. judgment special leave to 
appeal should never be granted in circumstances such as exist in this case, 

A very similar view was taken by another Bench of this Court in an 
application for special leave to appeal in the case of the Secretary of State 
for India v, Lala Misri Lal decided on December 10, 1931. In that case 
the President of the Tribunal had refused to grant a certificate and a Bench 
of this Court refused to grant special leave because the legal point raised as 
to the method of valuation adopted had never been raised in the proceedings 
before the Tribunal. 


We consequently refuse to grant the appellant special leave to appeal 
and the appeal must therefore be dismissed as incompetent. ‘The respondent 
must have the costs of the appeal. 


It was further contended before us by counsel for the respondent that 
there was no proper memorandum of appeal in this case by reason of the 
fact that it was filed without the authority of the Secretary of State for 
India in Council. The contention is that the appeal was fjled upon the 
instructions of the Collector of Allahabad and that according to the rules 
framed by the Government a Collector has no authority to instruct anyone 
to file an appeal. It was conceded in argument by the learned Government 


‘ Advocate that in this case the Collector had no express authority but he 


surged that an authority to perform such an act could be implied. He 
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‘ further contended that even if the appeal was filed without the authority Gam 


| 


| 
\ 
| 
l 
| 


of the Secretary of State we should in the particular circumstances of the 
case extend the time for appealing and thus make the appeal competent. — 
These contentions involve points of considerable difficulty and importance StQETANY or 
but we do not consider. it necessary OF ‘desirable to decide them in this ee 
judgment. We have decided that the present appeal is incompetent by Zamm 

reason of non-compliance with Section 3 of the U. P. Town Improvement Jivan 

(Appeals) Act and such concludes the matter. The point as to the authority Herres, J. 
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of-the Collector to institute proceedings by way of appeal does not arise in 
this case and any observations on the point would therefore be merely obiter 


and not binding upon any other Courts. ‘That being so, we leave the 
point open and express no opinion upon it in this judgment. 


Appeal dismissed 


SHEO NARAIN (Phsintif ) Cry. 

Versus PEENES 

THE TOWN AREA PANCHAYAT, CHHABRAMAU (Defendant) * has 
Town Areas Act (Local Act II of 1914), Secs. 18 (4) and 15 (4) end Civil Proce- Oct. 18 

dure Code, Sec. 9—Suit against Town Ares Panchayst—For a declaration that = —— 


assessment of town tax on plaintiff was illegal end ultra vires—W kether lies in SULATMAN, 
civil court. A 


Where a suit instituted in the civil court by the plaintiff against a Town 
Area Panchayat, constituted under U. P. Town Areas Act, asked for e 
declaration that the assessment of town tax on the plaintiff was illegal and 
ultra vires, being beyond the scope of the powers conferred on the pancha- 
yat by law, beld, that in view of the provisions of Secs. 18 (4) and 15 (4), 
U. P. Town Areas Act (II of 1914), such a suit did not lie in the civil 
Court. 

Cantowment Boerd of Agra v. Kaenbeiya Lal, 1933 A. L. J. 162 and 
Municipal Bosrd of Benares v. Krishna & Co. 1955 A. L. J. 635 relied on. 


LETTERS PATENT APPEAL against the order of Mx. JUSTICE YOUNG. 


Krishna Murari Lal for the appellant. 
G. S. Pathak for the respondent. 


The judgment of the Court was delivered by 


BENNET, J——This is a- Letters Patent Appeal by one B. Sheo Narain Besut, J. 


against a decree of a learned single Judge of this Court confirming the 
decrees of the two lower courts dismissing the suit which the appellant has 
brought against the Town Area Panchayat of Chhibramau. The suit as 
brought by the appellant asked for a declaration that the assessment of 
town tax on the plaintiff is illegal and ultra vires being beyond the scope 
of the powers conferred on a panchayat by law, that the defendant be res- 
trained by a perpetual injunction from realising the said tax of Rs. 36 
from the plaintiff. Now the learned single judge of this court and the 
courts below have held that this is a suit which is not within the jurisdic- 
Hon of the civil courts. The suit was brought in the court of a Munsif. 
Sec..9 of the Civil Procedure Code provides as follows:— 
l The Courts shall (subject to the provisions herein contained) have 
*L. P. A. 102 of 1934 . 
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jurisdiction to try all suits of a civil nature eXcepting suits of which their 
cognizance is either expressly or impliedly barred. 

This shows that there are two points for consideration: firstly whether 


So Nanay the suit is of a civil nature and secondly whether there is any provision of the 


Y. 


Town Arra 


Code which would bar the exercise of jurisdiction by the civil courts 


Pancuarar Provided the suit were of a civil nature. We shall first deal with the 


Bennet, J. 


question of whether the suit is of a civil nature. In our Opinion suits are 
of a civil nature if they are suits between subject and subject dealing with 
civil rights. ‘The present suit is not between subject and subject but be- 
tween a subject and a branch of Local Self-Government and it does not 
deal with civil rights but it deals with the question of taxation. Learned 
counsel has not shown any ruling in which it has been held that a civil 
court can deal with this question of taxation by Government or by a local 
self-governing body with the exception of Kemeshwar Prasad y. The 
Chairman of the Bhabua Municipality This ruling however did not 
deal with the general question under Sec. 9 of the Civil Procedure Code 


and merely dealt with the particular question as to whether there was a bar. 


or not under the particular Bengal Municipal Act, II of 1884, as amended 
by Act IV of 1894. We are therefore of opinion that learned counsel has 
failed to show that the civil courts have jurisdiction in a suit of the present 
nature. Now the second point which arises from Sec. 9 is that the section 
is expressly subject to the provisions herein contained. One of the provi- 
sions herein contained is Sec. 4 of the Civil Procedure, Sub-sec. (1) which 
states: i 

In the absence of any specific provision to the A nothing in this 
Code shall be deemed to limit or otherwise affect any special or local law 
now in force or any special jurisdiction or power conferred, or any special 
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form of procedure prescribed, by or under any other law for the time being ` 


in force. 


That is if there is any special jurisdiction or power conferred in any 


special or local law then that subject is barred from the jurisdiction of 


the civil courts. In the ruling already quoted the question before the 
Court was whether there was such a power in the Bengal Municipal Act. 


We are not concerned with that question. We are now concerned with 


the question whether there is or not a power in the United Provinces Town: | 


Areas Act, U. P. Act Il of 1914. That Act provides in Sec. 14 that the 
panchayat shall determine the amount required to be raised in any town 
area for the purposes of the Act, and the amount so determined shall be 
raised by the imposition af a tax to be assessed on the occupiers of houses 
ar lands within the limits of the town area according either to the circum- 
stances or to the annual value of the houses and lands occupied by them 
as the panchayat may determine. Sec. 15 provides that the panchayat shall 
prepare a list of the persons liable to pay the tax imposed under Sec. 14 and 
of the amounts to be paid respectively by such person, that such assessment 
shall be subject to confirmation by the District Magistrate; and in Sub-sec- 
tion (4). ; 
a "aa anata ila ta a Catala he oi 
subject to alteration except upon revision of the assessment list ufder 


Sub-section (2) or in pursuance of an order passed in appeal under the ` 
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„provisions of Section 18. 
There is here a_clear provision that there shall be no alteration except 
in accordance with an order passed in appeal under Sec. 18. Section 18 (1) 


provides: 





An appeal against the assessment or levy of any tax shall lie to the 
| District Magistrate or to such magistrates as he may appoint in this behalf. 
| Learned counsel ar that the question which he desires to raise 1s 
whether his client is liable for this tax at all or not and he argues that such 
' a question would not come under Sec. 18(1). He did in fact bring an 
' appeal before the District Magistrate under that section and he lost his appeal. 
| The argument is that the appeal under that section deals only with the 
| question of assessment or levy and that the point which he desires to raise 
| is something different. We are of opinion that the point which he desires 
to raise does come under words “assessment or levy” and that those words 
cover the ascertainment of what persons shall pay the tax and what shall 
be the amount of the tax they shall pay. . Now in our opinion there is a 
| clear provision for the jurisdiction of the panchayat to assess this tax and 
| of the. District Magistrate to be the sole authority in appeal, and it is 
clearly provided in Sec. 18 (4): ` i 
The decision of the appellate authority prescribed in Sub-sec.' (1) of 





' Clearly by these provisions the jurisdiction of the civil court is barred. 
The Sub-section (4) of Sec. 15 also as already mentioned states that the 
assessment when confirmed by the District Magistrate shall not be liable 
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Bennet, J. 


this section shall be final and shall not be called in question in any court. ° 


to alteration except under the provisions of the Act. Now learned counsel 


has relied on certain rulings as follows:— 
In Ata Karim v. Municipal Board, Fatebpur* there was a case where 
it was held that the civil court could interfere with the act of a muni- 
cipality. But that was a question of making constructions. In Munici- 
| pal Board of Ferozabad v. Bhola Nath*, there was a decision that the civil 
court had jurisdiction in regard to a matter, of demolition. In Abdul 
| Aziz v. Municipal Board of Pilibbit,“ there was a similar decision in repard 
to the matter of determining the course of a drain. None of these deci- 
sions lay down that the civil courts havé any jurisdiction in regard to 
the question of the assessment or levy or taxation by a local self-governing 
body. On the other hand it has been held by this Court that no such 
jurisdiction exists in the civil courts in the question of a Cantonment 
Board. ‘This is reported in The Cantonment Board, Agra v. Kanbeiya Lal,” 
and it was laid down that the jurisdiction of the civil court is excluded in 
all matters relating to any valuation, assessment, liability to assessment or 
taxation by a Cantonment Board. In Municipal Board, Benares v. Krishna 
& Co.’ it was held that in view of the provisions of Sec. 164 of the Muni- 
cipalities Act a suit did not lie in the civil court for refund of octroi which 
had been assessed by the Municipal Board on goods imported, the suit being 
brought on the ground that the goods were not in fact assessable or that 
the amount of assessment was excessive. The provisions of Sec. 164 of the 
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U. P. Municipalities Act of 1916 were similar to the provisions in the U. P. | 
Town Areas Act with which we are concerned in the present case. The 
slight difference in the wording of Sec. 164 which states: 

No objection shall be taken to a valuation or assessment nor shall the 
liability of a person to be assessed or taxed be questioned in any other 
manner or by any other authority than is provided in this Act 

does not in our opinion differentiate these provisions from the provisions | 
which we have quoted in the Town Areas Act. ‘There is also a similar 
ruling of a Bench of this Court in The Municipal Board of Muttra v. 
Radha Rewan." That was a suit for an injunction to restrain the muni- | 
cipal board from slling the property of the palintiffs which had been | 
attached for the non-payment of water tax. It was held by the Bench. 
that no suit lay as the provisions of Sec. 164 (2) of the Municipalities Act! 
barred the jurisdiction of the civil court. | 
For these reasons we consider that the decision of the learned single 
judge of this Court was correct and we dismiss this Letters Patent appeal 
with costs. | 
à Appeal dismissed 


TS. A. 1166 of 1931 





RANGNATH (MISRA) (Applicant) | 
VETSHS ' 

MURARI LAL (MISRA) (Opposite party)* 

Gusrdiens and Werds Act (VIII of 1890), Sec. 41(3) end (4)—Powers of the! 
Court under—Sec. 34(d)—Scope of order under. | 

Under Section 41(3), Guardians and Wards Act, the court has no: 
power to record a definite finding as to the exact amount due by the 
guardian as a result of an enquiry and to order the guardian to pay what 
was found to be due from him, and the only direction that the court can give 
under Section 41(3) is to order the guardian to deliver such property and 
accounts of the minor as are admitted by him to be in his possession. ! 

When the guardian applies for a discharge under Section 41(4), the! 
proper thing for the court is to issue a notice to the minor. If the minor 
has no objection the discharge may be given. If however he has any |l 
objections, the court will look into the objections and if it is satisfied | 
prima facie that there is some force in the objections it will refuse to 
declare the guardian discharged from his liabilities and direct the minor 
to obtain redress by means of a suit. The question of discharge will 
naturally abide the result in such a suit. 

The only order which a court can pass under Section 34(d), Guardian 
and Wards Act, is for the payment of the balance on the accounts exhibited ' 
by. the guardian and not on the basis of accounts as may be discovered | 
after an elaborate investigation. 2 4 : 

Jagannath Penja v. Mabesh Chandra, 21 C. W. N. 688, Mobammad 
Khedin v. Abmad Hasan, 39 I. C. 175 and Sedhu Singh v. Mebar Singh, 
A. I. R. 1931 Lah. 68 relied on; Sita Rem v. Mst. Govind, I. L. R. 46 All. 
458 and Mobsmmad Fariduddin v. Mobemmed Abdul Wabab, I. L. R. 7, 
Pat. 144 dissented from. 


Crv REVISION against the decree of the District Judge of Agra. 
*Ciy. Rey. 184 of 1934 
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B. Malik for the applicant. 
Ram Nema Pr for the opposite party. 


The Court delivered the following judgment:— 
An important question of law is raised in this revision, but before we 


some detail. On June 30, 1923 Misra Rangnath, the applicant before us, 
applied to be appointed a guardian of Misra Murari Lal, the opposite party. 
The certificate was ted on August 1, 1923. The minor was a resident 
of Muttra and ap property of his own and further he was a 
| trustee of an endowment along with certain other persons, but in the appli- 
| cation for guardianship only the private property of the minor was dis- 
closed and no mention was made of the property of which the minor 
happened to be a trustee. On August 7, 1930 the minor attained majority 
and on February 7, 1931 he applied that the guardian be directed to render 
accounts. Mr. Allen, the then District Judge, was of the opinion that 
either the guardian should file an account or the minor may file a suit. 
| This opinion was expressed on April 14, 1931, and on May 16, 1931 the 
| guardian filed accounts for the period 1927 to 1930, accounts of previous 
years having already been filed. On Pee 15, 1931 Murari Lal filed 
| objectiqns to the accounts and he alleged that a large sum was due to him 
and that the guardian had not disclosed the income that accrued from the 
. endowed property. The reply of the guardian was that accounts could 
not be gone into in the miscellaneous proceedings and that as a matter 
of fact a small sum was due to the guardian. Mr. Mushran, the District 
' Judge, appointed Babu Mukat Behari as auditor under Section 34A of 
| the Guardians and Wards Act to audit the accounts. 


The auditor submitted his report on December 17, 1931 stating that 
no definite conclusions were possible because the accounts of the guardian 
were not reliable, and expressed an opinion that as Murari Lal contemplated 
a suit no further enquiry was desirable. On February 26, 1932 Mr. Smith, 
the District Judge, held that he had jurisdiction to go into the matter of 
accounts and that the auditor be asked if he was prepared to give a definite 

rt. On October 12, 1932 the auditor - submitted a second report 
which took the shape of notes criticising the accounts, but even in this 
report it was not shown as to what sum was due from the guardian in 
the result. Several objections were taken to this report by the guardian 
and all of them were sent down to the auditor by the learned District 
Judge. On September 23, 1933 the auditor submitted a third report and 





discuss the same it might be of some advantage if the facts are stated in * 





the District Judge transferred the case on November 21, 1933 to the Addi- - 


Honal Subordinate Judge who took up the case on November 25, 1933 and 
he held that the guardian should not be given any further time for objec- 
Hons and that his previous objections had already been dealt with in the 
auditor’s report. He, therefore, directed the office to make a calculation 
on the basis of the report of the auditor and ordered that the guardian 
should pay what was found to be due by the office. The office made a 
calculation and on February 13, 1934 the Additional Subordinate Judge 

a formal order on the basis of the office report to the effect that a 


sum of Rs. 1,757-1-10 should be paid by the guardian to-Murari Lal >, 
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Crm The guardian has filed the present application in revision against the 
1935 Said order and contends firstly that the entire. proceedings in the court 
below are without jurisdiction, in the sense that the Act does not con- 
RanonaTH template a detailed enquiry into the matter of accounts but only a sum- 
Monasi Lar Mary investigation and secondly that in any event they are wholly irre- 
gular inasmuch as the court has relied entirely on the auditor’s report and 
pre has not adjudicated upon the objections of the guardian judicially „and 
ane t Proper opportunities were not given to the guardian to object to the 
auditor’s report. i e w l 
The first question is a question of some importance and we propose to 
discuss it at some length. While it is contended on behalf of the guardian 
that on an application of the present kind filed by the minor who has 
attained majority, which must be deemed to- be an application under 
section 41(3) of the Act, the only direction which the District Judge 
” can give ig to order the guardian to deliver any property in his possession 
or control belonging to the ward or any accounts in his possession or 
control relating to any past or present property of the ward and that in 
this connection the property or accounts which can be delivered are those 
which are. admitted by the guardian, the contention of the Opposite party 
is that on the ‘accounts furnished by the guardian the court ought to 
institute a-detailed enquiry and give proper directions to the guatdian on 
the basis of such an enquiry. l : l 
Authorities on this point are by no means agreed. On the one hand 
it is said that proceedings under the Guardians and Wards Act are more 
or less summary and do not contemplate a detailed enquiry. It is further 
said that if the District. Judge were to embark upon an elaborate enquiry 
on an application under Section 41(3) and come to the conclusion that a 
certain sum is due from the guardian to the minor, all that he can do is to 
direct the guardian to pay the said sum to the ward: but if the guardian 
refuses to do so, the order cannot be executed except that certain dis- 
ciplinary action can be taken under Section 45 (c) and the guardian can 
be fined: in a sum not exceeding Rs. 100 and in case of recusancy in an- 
other sum, the aggregate not exceeding Rs. 500 and he can be detained 
in the civil jail until the order is obeyed. The liability of the guardian 
might be fixed under the enquiry in a very large sum and all that the 
Judge can do is to fine the guardian in a sum not exceeding Rs. 500 (it 
is doubtful if this can be awarded as compensation to the minor) and to 
detain the guardian in the civil Jail and this will be but poor consolation 
to the minor. The order of payment is not appealable under Section 47 
` except by straining the language of Section 43 and saying that such an 
order regulates the conduct of a guardian. ‘The order will not ordinarily 
be open to revision under Section 115, C. P. C. and under Section 48 of 
the Act it will be final and not be liable to be contested by suit or other- 
wise. If a suit is brought by the minor after attaining majority against 
the guardian for rendition of accounts and for payment of the money 
found due, the’ order of the District Judge on such rendition in the sum- 
mary enquiry under ‘Section 41(3) might or might not be held to be 
res judicata. If it is held to be res judicata, it would work very harshly, 
because after all it is a decision under an Act where the proceedings are 
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more or less summary and the order could not be tested by way of appeal Gwr 
and if it is not held to be res judicata the elaborate enquiry conducted by Tsss 
the District Judge would be wasted. These are the difficulties which 2- 
surround the view that is contended on behalf of the opposite party in the Rawonats. 
present case. E EE Sie 
On the other hand it is contended on behalf of the minor that if all  — 
that the District Judge can do is to direct. the guardian to deliver such Cister, J. 
property belonging to the ward or such accounts relating to any past or sta 
present property of the ward as are admitted by the guardian to be in his 
i possession, the necessity of directing the guardian to file accounts is reduced 
to a farce and the guardian might very well cook account and the court 
is powerless.in the matter. It is also said that although the present applica- 
tion by the minor was under Section 41(3) after the attainment of 
majority, Section 34(c) and (d), which comes into play when the minor ` 
is still a minor, should also be considered, and it is contended that in the 
interest of consistency there should be no difference in interpreting the 
two provisions, It is said that the accounts exhibited by the guardian 
‘under Section 34(c) in the court ought to be true and genuine accounts 
‘and the ‘balance due from the guardian, which has got to be paid by him 
on those accounts under Section 34(d), should be the balance discovered 
| not on the basis of the arbitrary accounts submitted by the guardian, but 
‘which will be found due after scrutiny. In this connection reliance is 
placed on Section 34A which was added by the Amending Act XVI of 
11929, and the argument is that if the court has the power to appoint an 
auditor it is obvious that 2 thorough checking of the accounts was con- 
| templated. Another contention is that under Section 41(4) when the 
guardian has delivered the property or accounts which are admitted by 
him to be in his possession, the court will declare him to be discharged 
from his liabilities and the minor will have then no remedy by way of a 
suit, which could hardly be the intention of the Legislature. 
| We have given anxious consideration to the difficulties that have been 
i pointed out to us in connection with the two contending views, and we 
have come to the conclusion that the better view and the view attended 
| with least difficulty is the one which is advanced by the guardian. Accounts 
are exhibited under Section 34 when the minor is still a minor and the 
powers of the guardian have not ceased. There is no real difficulty if all 
that the court did were to look into the accounts in a summary manner 
and see that the guardian has not incurred any expenditure which was 
positively prohibited by the court and has generally acted according to 
the directions given by the Judge. ‘The auditor appointed under Section 
34A will be of some assistance to the court in order to check the accounts : 
in the above light. Jf the accounts are unsatisfactory or if the guardian 
disobeys any direction given under Section 34(d) the court has ample 
| powers under Sections 35 and 36 to sanction a suit by a proper person 
l and relief can be given to the minor,. and under Section 37 the general 
liability of the guardian as trustee is preserved. The guardian can also 
be removed by the court. After the cessation of minority the ward who 
has attained majority has of course the right to bring a suit against the 
guardian for rendition of accounts and the mere fact that the guardian 
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has delivered such property and accounts of the minor as are admitted by 
him to be in his possession will not absolve him from liability unless he 
has obtained a discharge, and the proper thing for a court, when the 
guardian applies for a discharge, is to issue a notice to the minor. If the 
minor has no objection the discharge may be given and then there is no 
hardship if the minor is precluded from instituting a suit later on. He is 
of full age, able to look after his affairs and he alone is to blame if he after 
understanding the accounts and receiving such property as the guardian 
delivers chooses to give an acquittance to the guardian. If, however, he 
has any objections, he will naturally, in pursuance to the notice issued by 
the Judge, make an attempt to substantiate his objections, and the court | 
again in a summary manner may look into the objections and if it is | 
satished prima facie that there is some force in the objections it will refuse 
to declare the guardian discharged from his liabilities ynder Clause (4) | 
and direct the minor to obtain redress by means of a suit. The guardian | 
can have no reasonable grievance for after all the suit must be instituted 
within three years of attaining majority and the discharge will be given 
on the basis of the decision of the regular suit and the guardian cannot 
say that the discharge has been unnecessarily delayed. It was also con- 
tended on behalf of the guardian that a discharge under Clause (4) of 
Section 41 is a discharge only for the purposes of the Act and does not 
prevent a suit by the minor, but in the view which we have taken of the 
matter it is not necessary for us to consider this argument. It is signifi- 
cant that the words used in Section 41(3) are “to deliver . .... any 
accounts in his possession” and we doubt whether the Legislature would 
have employed such language if the intention had been that the ex-guardian 
should render an account of his stewardship. Further, we find it difficult 
to believe that if the Legislature had contemplated that the District Judge 
should have power to fasten liability upto any amount [on] the late guar- 
dian, it would have provided that there should be no appeal against such 
order. On the whole, apart from authority, we are of the opinion that 
the contention advanced on behalf of the guardian on the interpretation 
of Section 41(3) and 34(c) and (d) is correct. 
We now propose to consider the cases that were cited before us at the 
bar. In the case of Nabu Bepari v. Sheikh Mobemmad' it was held by a 
Pull Bench that an order for the payment of a sum found to be due on ` 
an investigation under Section 41(3) was objectionable and without juris- | 
diction. It was further held that although the court has certain summary | 
powers under Section 34 of the Guardians and Wards Act, yet even such | 
summary powers cease after the termination of guardianship. In the 
case of Jagannath Panja v. Mabesh Chandra Pal, where Section 34 was 
being interpreted, it was held that the only order which a court could pass 
under Section 34(d) was for the payment of the balance on the accounts 
ibited by the guardian and not on the basis of accounts as may be | 
discovered after an elaborate investigation. In Pathime Subbarami Reddi 
v. Genesam Pattabbirama Redd? it was held that the property to be deli- . 
vered under Section 41(3) is the property which is actually in the Posses- 
15 Cal W. N. 207 "21 Cal W. N. 688 
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the opinion of the court and so also the accounts to be delivered are those 
which -have been actually kept by him and not those which according. to 
the court are the correct accounts. In this view the learned Judges follow- 
ed certain earlier decisions of their own court and the case of Harj Krishna 
Chettiar v. Govinderajulu Naicker* may: be particularly mentioned, because 
there also a similar view was taken, but in that case it was further held 
that an order against a guardian regarding liability not admitted by him 
may be treated as one under Section 43 and treated as appealable. But we 


' with great respect, as pointed out before, are of the opinion that this will 


amount to some strain on the language, and the learned Judges of the 
Madras High Court also conceded that it may not be quite the right: thing 
to say that an order under Section 34(d) is “an order regulating the 
conduct or proceedings” of a guardian. In the case of Moti Lal Kalyandas 
v. Bai Ichbe® it was held that Section 41 3) of the Guardian -and Wards 
Act provides for a very summary p ure which can only be applied 
without hardship in cases where there is no room for reasonable doubt as 
to the guardian being in possession of certain property of the ward. The 
Clause refers to the property in the actual possession or control of, the 
‘an and does-not include all ‘property for which he may by the 
application of the law of principal and agent be made legally responsible. 
ae pried Khadim Husain v. Abmad Hassn® a Bench of this Court 
t a i : 

“a District Judge who has appointed a guardian of a minor and directed 


ex-guardian to hand over the posession of all papers and accounts- which 


nein the guardian's possession to the ex-minor who can then consider 
"he accounts and take such steps as he-may be advised in respect thereto. 


, In Sadbu Singh v. Meber Singh’ it was held that under Section 41 (3) a 
' court cannot compel the guardian of a minor to pay to the minor any 


sam found due from the guardian after an enquiry into the accounts. 
The guardian is only liable to deliver any property in his . possession Or 
control belonging to the ward or any account in his possession or control 
relating to any past or present property of the ward. It was pointed out 


that the words “or his representative” in Section 41(3) lend support to 


the above view and the learned Judge observed, 


=~. to pay into court arly sum found due after investigation. i 
In Hoondomal Chhabaldas Chugh v. Nezir, J. Cs. ct. Sind® the learned 
Judicial Commissioners held after reviewing several authorities that the 


ture has neither expressly nor impliedly given power to the court tò. 


aB d a definite finding as to the exact amount due by the jan as a 
result of an enquiry binding upon the guardian and to compel its pay- 
tA. L R 1926 Mad. 478 11 Bom. L. R. 190 
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Cm ment and if there is-a definite finding by the court as to the amount which 
i935 the ex-guardian has to pay as a result of the enquiry, to that extent: the 
—— finding is not warranted by the provisions of the Act and is without j juris- 
RanoxstH diction, They also pointed out that the very fact that this provision 
Morac, Lat applies not only to the ex-guardian but to the legal representative of a 
—— deceased guardian makes.it clear that the only obligation imposed on a 
Coblister, J. guardian or the legal representative of a deceased guardian, as the case may 
be, is to hand over any such property as is in his possession or control and 
not such property as has disappeared or has passed out of his esos or 
control and likewise to hand ‘over such accounts as are in his 
irrespective of such accounts being correct or not. They said ie ee 
was nothing in Section 34 also to warrant the suggestion that the expres- 
sion “balance due from him on those accounts” is necessarily intended to 
empower the court to compel the guardian to pay into the court not the 
sum which he admits to be due at the foot of the account exhibited by 
him, but the sum which the court finds on an enquiry held by it to be 
due. The position therefore is that the High Courts of Calcutta, Madras, 
Bombay, Lahore, the Court of the Judicial Commissioner of Sind and in 
one case this Court have taken the view at which we ae have arrived 
independently. 
It remains now to consider the cases that support oe contrary view. 

In Sita Rem v. Mst. Govind”, Walsh, A. C. J. was of the opinion that the 
power of a court in dealing with accounts exhibited by a guardian was not 
limited by such balanée as the guardian chooses to show therein nor is the 
disciplinary jurisdiction of the court limited to directing repayment of 
sums actually in the hands of the guardian. If, therefore, the guardian 
filed an account which was not a just and true account and was surcharged 
by the court in any amount the court could procure the repayment of 
the amount surcharged by means of the procedure prescribed by Section 
45 of the Guardians and Wards Act. The learned Judge cited certain 
illustrative cases to show that the opposite view would be obviously unfair; 
for instance it was pointed out that if the guardian in the account said: 

: As to a sum of Rs. 2,000 I yesterday paid this away to an insistent 
creditor of mine to prevent my arrest, and I am, therefore, unable to pro- 
duce this sum of money and the balance due from me is eight annas. 

~ Another illustration of a contumacious guardian deliberately throwing 
away a box of rupees amounting to half a lakh belonging to the minor 
into the Ganges was also mentioned in the judgment. These are extreme 
cases and it might . be possible to hold that the Rs, 2,000 paid by the 
guardian to an insistent creditor of his and a box containing half a lakh 
of rupees thrown into the Ganges is admitted by the guardian to be in his 
possession, but the other difficulties pointed out by us were not taken. into 
consideration. The difficulty of the order being unappealable was men- 
tioned and not answered. In Saiyid Mobammad Fariduddin Abmad v. 
Saiyid Mohammad Abdul Wahab” it was held that the court had jurisdic- 
tion to investigate the accounts exhibited by a guardian under Section 
34(c), to amend them by striking out objectionable items, and to direct 
the guardian, to pay the balance due on a true and just account and on 
a "EL L R 46 All 458 i “I. L R. 7 Pat. 144 
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his failure to pay the balance as found by the court under Section 34(¢) 
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the court had jurisdiction to impose a fine. on the guardian under Section 
45. The learned Judges followed the case in I- L. R. 46 AIL 458, men- 
tioned just now, but for the reasons given by us in an earlier portion of 
our judgment and by other -learned Judges of other High Courts, with 


great respect, we find ourselves unable to agree with that view. 


Two other points were raised by learned counsel for the opposite 
party and we might dispose of them at this stage: It is said that on 
January 26, 1932 Mr. Smith, the then District Judge, held that he had 
jurisdiction to go into the accounts in a detailed manner and that that 
decision operated as res judicate and prevents the guardian from agitating 
the same point naw. We are of the opinion that there is no force in this 
contention. ‘he order of the learned District Judge was an interlocutory 
order and could neither be appealed against under Section 47 nor could 
a revision be filed under Section 48 read with Section 115, C. P. C. The 
matter had not been finally decided by the court and the guardian is not 
prevented from raising the point now when a final order directing the 
payment of a definite sum has been passed. The next point that was 
urgéd was that the order dated November 25, 1933 against which the 
present revision has been filed is also an interlocutory order and as such 


we should not interfere. There is no force in this contention as well,. 


because although it is quite true that the judgment that has been filed 
along with the application in revision is the judgment dated November 
25, 1933 which might be said to contain an interlocutory order only yet 


-= the applicant has filed with that judgment a copy of the formal order 
. dated February 13, 1934 by which the learned Subordinate Judge directs 
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| Rangnath Misra to pay the sum of Rs. 1,757-1-10 to Murari Lal Misra. 


It does not appear that the learned Judge after calling for a calculation 
from the office on the basis of the auditor’s report passed any judgment 
excepting the formal order dated February 13, 1934 directing the pay- 
ment of the sum mentioned above, and both the judgment dated Novem- 
ber 25, 1933 and the formal order dated February 13, 1934 have been 
filed along with this application in revision which could under the cir- 
cumstances be deemed to be an application against the final order of 
February 13, 1934. We, therefore, overrule the two, preliminary objec- 
tions advanced on behalf of the opposite party. We -have not thought it 
necessary to consider the question as to how far the order of the court 
below is vitiated by material irregularity in. the sense that it has not arrived 
at any independent decision of its own on the objections of the guardian 


but has thought fit to rely on the report of the auditor alone, nor have 


we found it necessary to consider whether in the accounts the profit arising 


out of the endowed Di gail which was not mentioned in the application, 


for guardianship co d be taken into consideration, as indeed it has been, 
under the auditor's report and the order of the learned Judge. . 

For the reasons given above, we allow this application, set aside the 
order of the court below dated November 25, 1933 and February 13, 
1934 and direct the court below to- pass appropriate orders in the case in 
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view of the observations made in our judgment and if any property or 
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Gri  accouħts belonging to the ward was admittedly ‘in’ the possession of the 
1935 Guardian he should be ordered -to deliver the same to the ex-minor and if 
—— the guardian applies for a. discharge the court should refuse to. give such - 
KancNaTH 3. discharge as it is obvious that the minor objects to and the court is 
Monae Lat, NOt satisfied with the accounts submitted by-the- guardian, unless a suit 
~-—_ by the minor for rendition of accounts is barred by-time now. ‘The minor 
Cai J- should try.and obtain redress by means of a regular suit and the question 
E f discharge will naturally abide thé result in such a suit. The guardian, 
we. understand, claims a certain sum from the ex-minor, and he can also, 
if so advised, institute a suit for the recovery of the same. Under the 
circumstances of the case we direct the parties-to bear their own costs in 
the court below and in-this Court. 4 


~~ DaS y + +s Application allowed 
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sie ovinci Insolvency Act (V of 1920), Séc.’ 38—Inter pretation of —Insolvent’s- 
Cowra, J. © ~ proposal for. composition+-Not accepted by requisite. majotity of creditors— 

Bayean J. >- -Whether court cen`epprove proposal.  . >` -> a Pe 
T > rOn a`true interpretation of Section 38, Provincial Insolvency Act, if 
`. . the, proposal of an insolvent for a composition in satisfaction of his debts _ 

"is not-accepted by the requisite majority of the creditors as laid down in 

Section 38 (2}, the court has no-power to approve the proposal.: = 

~ ~- Sevugen Chettiar y., Murugappa Chettier, I. LJ R. 54 Mad. 823° and 

.. .Shafig-wz-Zamen vy. Deputy Commissioner of _Barabsnki, 18 Oudh Cases 

_ .125 relied on; Genga Sabai v. Mukerrem Ali Khoa, 24'A. L. J. 441 at 
© 442 arid 451 dissented from, = 2 0 t 7 
-SECOND APPEAL from an ordér of S. ALI MUHAMMAD Esg., District 

Judge of Agra. a = eS 

B. Malik and Jagdish Swarup for the appellant. <.. toe « 

_ SN. Verma, Sri Narain Sahai and S. Majid Ali for the respondent. 

= -The judgment of the Court was delivered by ` Soay 

Bajpai, J.. BAJPAI, J.—This appeal -is connetted with revision No. [56 of 1934 
and the same question of law is raised in both proceedings. It appears 
that one Hakim Saiyid Ali Ahmad was adjudged an insolvent in 1910. 
In the ‘year 1930 he applied under Section 35 for annulment of adjudica- 
tion, but his application was dismissed and the dismissal order was main- 
tained up till the High Court. In those proceedings the insolvent made 
an attempt to obtain a reduction in- the contractual rate of interest. on 
his debts and it was held by the learned District--Judge that: ee 
` -" an application under Section 35 is something quite different; the court is 
not functioning as 2 distributor of assets at all It is therefore "no part 

'_ Of the court’s duty to start calculating what rate. of interest ought to be 
-. paid ‘to each creditor. Before the debtor can ‘ask the court to annul the 
order of adjudication he has to prove to the court that he has paid: up his 


> 


total debts in full including all the interest up to the date of payment that’ 


~ 


F 


1 
© of ? 


~ 


#5. A. F. O. 4 of 1934. 
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he had contracted to pay to each creditor.” ~ | Cv 

Having failed in his attempt to obtain a reduction of interest under Iss 
' Section 35, the insolvent submitted a proposal fori a composition i eas 
satisfaction of his debts under Section 38 of the Act. He proposed to pay S#4N=A® LaL 
all his debts, but expressed his willingness-to pay interest at 3 per cent per nen 
‘annum only. On this, notice was sent to the creditors under Sub-clause 1 Arı Arman 
land the creditors in a body opposed the proposal and demanded interest , 
at the contractual rate from the date of the adjudication. ‘The trial court ei 
accepted the proposal of the insolvent with a-modification inasmuch. as it 
ordered the payment of interest from the date of the adjudication at 
4 per cent per annum. Certain creditors appealed against the order of the 
‘trial court, but the learned District Judge dismissed the appeals and the 
‘matter has come before us in these two connected proceedings. 

It is contended on behalf of one of the creditors that the order of the 
court on the application of the insolvent under Section 35 refusing to 


| The main objection, however, is that the proposal of the insolvent for 
esser rate of interest than the contractual rate was objected to 


laid down in Sub-clauses 4, 5 and 6 under which the court has no option 
but to refuse the proposal, there is no restriction to the inherent power 
of the court because of anything contained in Sub-clause 2. It is said 
-hat even if a majority in number and 3/,ths in value of all the creditors 
whose debts are proved and who are present in person or by pleader refuse 
to accept the proposal, the court has the power to approve the same, and 
this is the view which has found favour with the court below. Support 
for this view was sought from the case of Ganga Sabai v. Mukerram Ali 
Khani. It is necessary at this stage to consider the provisions of Section 
38 of the Insolvency Act of 1920, but before we do so we might mention 
that the English Bankruptcy Acts form the basis of Indian insolvency 
legislation from their earliest ‘times to the enactment of Act 5 of 1920, 
and if we look at the English Bankruptcy Act of 1914, there can be -no 
doubt that the court’s power to look at the proposal commences after the 
acceptance of the proposal by the general body of creditors. Section 16 
of the English Act relates to composition or scheme of arrangement and 
there a debtor who intends to make a proposal for a composition in satis 
faction of his debts has to apply to the official receiver, who calls a meeting 
. of the creditors, and if at that-meeting a majority in number and 3⁄4ths 
' in value of all the creditors who have proved resolve to accept the proposal, 
“+ shall be deemed to be duly accepted by the creditors. It is also open to 
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with, the debtor or the official receiver may, after. the proposal is accepted 
by the creditors, apply to the court to approve it and notice of the time 
appointed for hearing the application is given to each creditor who has 


for the court which considers the proposal of the debtor, (accepted of 
course by the ¢reditors) more particularly for refusing the proposal and 
in Sub-clause 11 says that in any other case the court may either approve 
or refuse to approve the proposal. Pt oy a p 

The Indian Act of.1920 in all material particulars agrees with the 
English Bankruptcy Act only that under the Indian Act the application 
under Section 38 can be made by an insolvent only after the making of 
an order of adjudication and differs to this extent that the application has 
to be made to the court and not to the official receiver, but the underlying 
Principle is the same and the scheme of the Act is also the same. The 
proposal of. the insolvent is not to be deemed to be duly accepted by the 
creditors unless 2 majority in number and Yaths in value-of all the credi- 
tors whose debts are proved and who are present in person or by pleader 
resolve to accept the proposal. A composition in its essence is an agree- 
ment, and agreement has been defined in Sub-clause 2 as an acceptance by 
a majority in number and %%ths in value of all the creditors. Unless 
therefore this condition is satisfied the proposal cannot be deemed to be 
duly accepted; the proposal cannot be said to have reached the stage of 
agreement or a composition and there cannot therefore be a Proposal for 
a composition before the court for its consideration or acceptance. 

The acceptance by a majority and 34ths in value of all the creditors 
seems to be a condition precedent before the court can proceed to consider 
it. This undoubtedly is the case in the English Bankruptcy law and there 
is nothing in the language of the Indian Law to suggest that a departure 
was intended. The debtor is, of course, given the option before the pro- 


calculated to benefit the -general body of creditos or if under certain 
circumstances reasonable security for payment of not less than six annas 
in the rupee is [not] provided for or if certain Priority is not safeguarded 
the court shall necessarily refuse the proposal. The Act then says that in | 
any other case the court may either approve-or refuse to approve the 
proposal, It follows therefore that the conditions laid down in Sub- 
clauses, 2, 4, 5 and 6 must be fulfilled before a court can approve’ the 
proposal. oo. i Oe gt 
_ It is, however, argued that -when the legislature has given complete | 
details of the conditions on which a proposal is to be refused, including. ` 
the condition that the terms of the proposal ought to be reasonable and | 
calculated to benefit the general body of creditors, it is almost imposible | 
to imagine a case where a court can refuse to approve the proposal on any 
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other ground. But it is possible to think of a case where the court might Gm 
feel inclined to refuse a proposal on other grounds, where, for instance, 1935 
the scheme is in disregard of the demands-of commercial and public morality — 
or of justice. The conduct of the insolvent in connection with the insol- SH4nxaa Lat 
‘wency might also be taken into"consideration and the scheme might only gv. 
be a device to enable the insolvent to buy back his own asséts at a profitable Au Armsap 
‘figure and to make a profit out of his insolvency. It is therefore not ," 
impossible to think of a case where the court will not give its sanction to l 
a proposal even if it is not opposed to Sub-clauses 4, 5 and 6 and the case 
of Sevugan Chettiar v. Murugappa Chettiar’ might be cited as one of 
‘such cases. 
| We now propose to consider the cases that have been cited before us 
at the Bar. In the Madras cas just referred to, although the point for 
decision was a different one, the learned Judges observe at page 828 
jas follows:— 
nder our own Provincial Insolvency Act Section 38 restricts the power 
of the court to approve a composition scheme by certain conditions. If 
those restrictive conditions are fulfilled, the last clause of the section 
provides that the court may either approve or disapprove of the scheme. 
That means that, although the section has provided that no scheme shall 
be approved wmless the requisite majority of the creditors consent, still, 
even if there is that consent of the creditors, the court must exercise its 
judicial discretion before approving of the scheme. 
The learned Judges in this passage clearly mean to hold that the scheme 
will not be approved unless the:requisite majority of the creditors consent. ` 
In Shafig-wz-Zaman (Chaudhri) v. Deputy Commissioner, Barabanks*, 
the learned Judicial Commissioners commented on the provisions of Section 
‘27, Act Ul of 1927 (corresponding to Section 38 of Act V of 1920) and 
| observed that the first step was to bring the scheme to the notice of the 
creditors and the next step was to ascertain their views at a meeting Con- 
wened under the provisions of the section and if a majority in number 
‘and 34ths in value of all the creditors whose debts are proved and who are 
| present in person or by pleader resolve to accept the proposal, the court 
notes that the proposal is duly accepted by the creditors. They then go 
on to say . 8 
| "But if on a consideration of the proposal there is not a majority in num- 
ber and 3⁄4ths in value of all the creditors whose debts are proved and who 
are present in person or by pleader-in favour of the acceptance of the 
scheme, the proposal will stand rejected, whatever be the opinion of the 
court as to its merits. 
This case fully supports the contention of the appellants and the view 
which we ourselves have taken of the matter. 
It now remains for us to consider the case on which reliance was 
' placed by the trial court. In that case the point was whether under Sec- 
tion 38 of the Insolvency Act the debtor was entitled to ask the court 
for a scrutiny into the scheduled debts and while considering that point 
Sulaiman, J. at page 442 obéerved in passing that 
If a majority in number and ths in value of all the creditors, whose - 
debts were proved, resolve to accept the proposal, it is deemed to be duly í 
"IL L. R 54 Mad. 823 . .  *1I$ Oudh’ Cases 125 . 


1935 


=- —- a 


_ — -—- = —- 


-_—- 


—_— - a æ r- 


— 


48 _ HIGH COURT ' ° | [1936], 


-t . 1 
Crm. accepted. If they do not, then unless the proposal contravenes the pro- 
SEN : Visions of Sub-clauses 4, $ or 6 the court has power to approve of it. ' 


1333 Boys, J. at page 451 said: . = 
SHANKAR Lat, « But I am unable. to find in the termé’of Sèction 38 any limitation what- 


v. socver of the nature of the proposaf which the Judge may entertain subject 
STED only to this that he shall consider it reasonable and to the general benefit ' 
ree of the creditors. l i | 


Bajpai, J. If this last ge were taken literally and to have a bearing on the point: 
at issue before us, it would mean that: the limitations contained in Clauses! 
5 and 6 do not exist, and it is obvious that the learned Judge was not: 
laying down ‘any general -principle but was referring to the matter in 
controversy before him in that particular case. So far as the observations 
of the other learned Judge are concerned we are of opinion that they are 
a pure obiter inasmuch as it was not necessary to consider that particular ' 
point in the ‘case before him. We feel that we are therefore in no way 
bound by the observations contained in that case and on a proper inter- 
pretation of Section 38 the fulfilment of the conditions laid down in Sub- ` 
clause 2 is a condition precedent to the acceptance of the proposal by the ' 
court. For the réasons given above we allow this appeal with costs against | 
the insolvent, set aside the order of the court below and dismiss the | 
insolyent’s application under Section 38. 


| 
Appeal allowed ' 
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Dec. 3 Public street-—Municipal street encroaches upon private lend—Accused constructs 
Lona. j. Projections over that pert of the street—W bether projections constructed over | 
as “public street? = l 
Where in making a street the municipality encroached upon the land of 
2 private owner, and the accused constructed certain projections over that 
f part of the street which was on the land of the private owner. Held, that — 
the land over which the accused built his projections was not part of a; 
public street or lawfully under the control of the Board, and he could not , 
. be convicted of the breach of a municipal bye-law which provided that no | 
person shall build or otherwise encroach upon land which is the property 
‘of the Board or which is under the control of the-Board unless - permission ' 
to that effect had been duly granted. a 
CRIMINAL REFERENCE made by Basu KrisHwa Das, Additional Ses- 
sions Judge of Meerut at Muzaffarnagar. ! 


- S. N. Gupta for the applicant. 
M. Waliullab (Assistant Government Advocate) for the Crown. , 
The following judgment was delivered by ) | | 
ALLSOP, J.—The learned Additional Sessions Judge at Muzaffarnagar | 


B T hias made a reference that a sentence of fine passed under the Municipalities ` 


va Act for breach of a bye-law should be set aside. The bye-law is to the 


following effect. . 
: ‘* .*Cr. Ref. 790 of 1935 
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No person shall build, keep a-stall or otherwise interfere with or encroach 
upon any land which is the property of His Majesty or of the board, or 
which is under the control of the board, unless permission to this effect has 
been duly granted by order on behalf of His Majesty or the board, and no 
person shall continue to do so after such permission has ceased to be in 
force or has been withdrawn. 

The fact is that the accused person Sohan Lal had constructed certain 


projections (chhajjas and todas) over some land which was claimed by the - 


Municipal Board as being part of a public street. It is admitted that this 
land was the property of a private owner Bishambhar Das. At one time 


the Municipality made an attempt to buy this land and afterwards to 


acquire it under the Land Acquisition Act but they did not succeed in 
entering into a private treaty with the owner and they withdrew the pro- 
ceedings under the Land Acquisition Act. The Municipality however 
proceeded to make a paved road with drains on each side of it which 
encroached upon part of the land of Bishambbar Das and over which Sohan 
Lal has made the projections to which I have referred. The magistrate 
fined Sohan Lal a sum of Rs. 25. 

The learned Judge has pointed out that the road or that part of it 
which is on the land of Bishambhar Das cannot properly be described as 
a public street or as lawfully under the control of the Board. As he very 
rightly says, you cannot have a public street unless you have a street. ‘The 
definition of a public street is a street to which certain further conditions 
apply. A street means a road, bridge etc. over which the public or any 
portion of the public has a right to pass. - It is evident that there can be 
no public street over any land over which there is no public right of way. 

It is not denied that the land in question is the private property of 
Bishambhar Das and it is not contended that it was ever dedicated by 
Bishambhar Das to public purposes. It is also clear that this land has not 
been used by the public for more than three or four years and user over 
that period certainly could not create a public right of way. The principles 
underlying these matters are set forth in the case of Ssjjad Ali Khan v. 
The Municipal Committee of Kurnool City’. 

I agree with the learned Sessions Judge that the land over which Sohan 
Lal built his projections was not part of a public street. The bye-law 
certainly refers to land under the control of the Board and it might perhaps 
be suggested that although this land is not public property, it is still in 
fact under the control of the Board. I think however that the control of 
the Board means lawful control under the provisions of Section 116 of the 
Municipalities Act. It could never have been the intention that the Board 
could commit a trespass and then create a bye-law which would prevent 
the person trespassed upon from exercising his rights. I agree that the 
conviction was illegal and I therefore acquit Sohan Lal and set aside the 
sentence of fine passed upon him. If the money or any part of it has 
been paid it shall be refunded. 

Reference accepted 
118 A. I. J. 466 
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ROBINSON (MR. E. T.) (Defendant) 
l versus 
MRS. R. V. RIGG (Plaintiff) * 
Husband and wife—Wife’s debts—Husbend’s liability. 

The liability of a husband for his wife’s debts depends on the principle of 
agency, and he can only be liable when it is shown that he has expressly or 
impliedly sanctioned what the wife has done. 

Debenham v. Mellon, 6 App. Cas. 24 and Girdhari Lal v. Crawford, 
L L. R. 9 AlL 147 followed. 

Crv REVISION from an order of Basu. RAGHUBR SARAN, Judge, . 
Small-Cause Court, Cawnpore. ` 

Basudeva Mukerji for the applicant. 

The opposite parties were not represented. 

The following judgment was delivered by 

RACHHPAL SINGH, J.—This-is a defendant’s application in revision 
arising out of a suit to recover a sum of money. 

The facts which have given rise to the dispute between the parties 
can very briefly be stated as follows:— 

The plaintiff is one Mrs. R. V. Rigg, carrying on business at Cawn- 
pore. She instituted a suit against one Mrs. Robinson to recover a sum 
of Rs. 38-3-2. The allegation was that the plaintiff had supplied frocks, 
jharans, elastics and belts to Mrs. Robinson for her children to the value 
of the amount claimed. Later on the husband of Mrs. Robinson was also 
made a party to the suit. l 

Mrs. Robinson did not contest the suit, but her husband, Mr. Robin- 
son did. ‘The court below framed an issue as to which of the two defen- 
dants was liable for the amount claimed and it held that the defendant 
No. 2, Mr. Robinson, was liable and: Mrs. Robinson was not. The result 
was that the suit was decreed against Mr. Robinson and dismissed against 
his wife, Mrs. Robinson. The defendant No. 2, Mr. Robinson, has pre- 
ferred an application in revision to this Court. 

The judgment of the learned Judge of the court below is somewhat 
brief and is not of much help to this Court in deciding the point in issue. 

It appears from the judgment of the court below that the relations 
between the husband and- wife were strained. The defendant No. 2 had 
advertised in newspapers that he would not be liable for his wife’s debts. 
The purchases in question were made by Mrs. Robinson on August 8 and 
17, 1934. It r appears that the plaintiff herself had not personally 
sold the articles to Mrs. Robinson but that-a servant of hers had gone to 
the place of Mrs. Robinson on both occasions and had sold some articles, 
and Mrs. Robinson had signed the usual chits. The learned Judge pf the 
court below in his judgment says that it is proved that Mr. and Mrs. 
Robinson had three children. ‘Therefore, he came to the conclusion that 
as the wife had to provide the children and herself in the absence of her 
husband who used to go out and used to remain away the whole day on 
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duty, so the husband was liable. In my opinion the learned Judge of the 
court below did not approach the case from a correct point of view; nor 
did the plaintiff understand what she had to prove in a case of this descrip- 
tion. It is true that at the time the articles were sold by a servant of the 
plaintiff to Mrs. Robinson, Mr. and Mrs. Robinson were living together. 
It is further established that they had three children. But the learned 
Judge is altogether wrong in holding that simply because the husband of 
a wife is absent on duty during the day time, the wife is entitled to pledge 
his credit. The first question which the plaintiff in a case like this should 
prove is whether the bakad had given authority to the wife to pledge 
his credit. That authority may either be express or implied. There is no 
plea in the case before me that an express authority had been given by 
the husband to his wife to pledge his credit. The most that can be said 
in favour of the plaintiff is that from the circumstances of the case an 
implied authority may be inferred. But from the evidence which has 
been produced in the case, I am unable to-hold that any implied authority 
can be inferred in favour of the plaintif. The plaintif had not any 
dealings with Mrs. Robinson from before. Before any decree could be 
passed in her favour, she had to establish that she gave credit to the wife 
believing that Mrs. Robinson had an implied authority to pledge the credit 
of her husband. One way of establishing this point was to prove that 
Mrs. Robinson whilst she was living with her husband and children was 
the manager who managed the family affairs. If any evidence on that 
point had been given on behalf of the plaintiff, then she would have been 
justified in asking the court to draw the inference of implied authority. 
But in the case before me no such evidence has been given. Mrs. Robin- 
son has not been even examined as a witness. We have no evidence on 
behalf of the plaintiff to explain as to why it became necessary for Mrs. 
Robinson to purchase articles from the plaintiff on credit. On the other 
hand, the defendant No. 2, Mr. Robinson, went into the witness-box and 
he stated that as his wife was a very extravagant woman, he had been 
managing the affairs of the family himself, and had supplied to his wife 
all the necessities of life and that there was no reason for her to purchase 
anything on credit. It has to be remembered that Mr. Robinson is an 
interested witness and his evidence has to be accepted with caution. But 
his evidence remains unrebutted. The only way in which the plaintiff 
could have rebutted that evidence was to have produced Mrs. Robinson 
in evidence, and then the court would have been in a position to deter- 
mine as to which of the two was telling the truth. As it is, we have only 
an ex parte statement of the defendant No. 2 and, as there was no other 
evidence, I see no reason why the statement of Mr. Robinson on this point 
should not be believed. 

In William and Frenk Debenham v. Alfred Mellon, it was held by 
the House of Lords that where the husband neither does, nor assents to, 
any act to show that he has held out his wife as his agent, to pledge his 
credit for goods supplied on her orders, the question whether she bears that 
character must be examined upon the circumstances of the case and that 
question is one of fact. Their Lordships further go on to say that the 
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management of the husband’s house would raise a presumption of agency 


as to 


matters necessarily connected with that management, which might 


not be got rid of by a mere private arrangement between husband and 
wife. At one place in their Lordships’ judgment their Lordships at page 


_. . On that point, I think it enough to say, that, according to all 
the authorities, there is no such mandate in law from the facts of marriage 
only, except in the particular case of necessity; a necessity which may. arise, 
when the husband has deserted the wife, or has by his conduct compeHed 


- her to live apart from him, without properly providing for her,—but not 


At an 


when the husband and wife are living together, and when the wife is 
properly maintained; because there is, in that state of circumstances, no 
prima facie evidence that the husband is neglecting to discharge his neces- 
sary duty, or that thére is any necessary occasion for the wife to run him 
into debt, for the purpose of keeping herself alive, or supplying herself with 


`- lodging or clothing. 


other place at page 32 their Lordships observe: 

But where there has been nothing done, nothing consented to, by the 
husband, to justify the proposition that he has ever held out the wife 
as his agent, I apprehend that the question whether, as a matter of fact, 
he has given the wife authority, must be examined upon the whole cir- 
cumstances of the case. No doubt, though not intending to hold her out 
as his ageńt, and though she may not actually have had authority, the 
husband may have so conducted himself as to entitle a tradesman dealing 
with her to rely upon some appearance of authority for which the husband 
ought to be held responsible. If he has so acted he may be bound; but 
the question must be examined as one of fact, and all the authorities, as 
I understand them, practically treat it so when they speak of this as a 
presumption prime facie, and not absolute; not a presumption of law, but 
one capable of being rebutted. 


Mr. Eversely in his book, The Law of the Domestic Relations, Third 


Editio 


n, defines the position of the parties thus at page 316:— 

This implied authority to pledge the husband’s credit is not, therefore, a 
mere creature of law, but must be based upon some substantial conduct of 
the husband. Where goods within the category of necessaries are supplied 
to the wife living with her husband, she will be deemed to have an implied 
authority from ‘hi to contract, and the onms is on the latter to show 
that they were furnished under circumstances not rendering him liable to 
pay for them; though evidence is clearly admissible to rebut the implied 
authority to contract for such goods, and that credit was given to the 
wife herself, or that the orders were extravagant, or that she had separate 
income. The husband may also show that the goods sought to be charged 
for were not necessaries, on the ground that his wife was already well 
supplied with others of the same kind and description; for a wife supplied 
with necessaries according to the state and degree in society of her husband, 
has no right or power without his previous authority or subsequent sanction 
to pledge his credit for expensive articles supplied secretly to her, even 
where he sees them, but disapproves of their purchase. 


It appears to me that principle is quite clear that where a man comes 
to enforce a contract between the husband and wife as against the husband, 
. he has to establish that the things sold come within the definition of 
“necessaries.” If he proves that, he is entitled to ask the court to draw 
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an inference in bis favour that the things were required as necessities. On 
the other hand, it is open to the husband to prove that though the things 
were necessaries, he is not liable because he had been well supplying his 
wife with funds to purchase all these things or that he had actually got 
things purchased by his wife and there was no need for the wife to go 
and pledge his credit. Now in the case before me there is no evidence 
from which an inference may be drawn that the -husband had so con- 
ducted himself as to lead trades-people to think that his wife had an 
authority to pledge his credit. As I have already pointed out above, 
Mr. Robinson, the defendant No. 2, had given evidence in the case that 
he himself was the manager. If the plaintiff had given any evidence to 
show that it was Mrs. Robinson who was the manager, then that would 
have been a point in her favour. But there is no such evidence. It is 
not a case where the evidence of the defendant has been disbelieved by the 
learned Judge of the court below. If the statement of the defendant- 
applicant had not been accepted by the learned Judge of the court below, 
then sitting in revision I would have been unable to place any reliance on 
it. But the learned Judge of the court below does not appear to have 
considered the evidence of the defendant-applicant at all in deciding the 
question of his liability in regard to the debt contracted by his wife. The 
principle enunciated in the above-mentioned reported case was followed 
in this Court in Girdhari Lal v. W. Crawford", and it was held that the 
liability of a husband for his wife’s debts depends on the principle of 
agency, and he can only be liable when it is shown that he has expressly 
or impliedly sanctioned what his wife has done. In the case before me 
there is no evidence to show that the wife had either express or implied 
authority of her husband to pledge his credit, and in these circumstances 
it must be held that the husband is not liable for the price of articles 
purchased by his wife. I, therefore, hold that the defendant-applicant 
was not liable for the price of articles purchased by his wife from the 
P The result is that the revision application is allowed, the decree of the 
court below is reversed and the plaintiffs suit stands dismissed with costs 
of defendant No. 2, applicant, in both the courts. 

Application allowed 
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HANUMAN SINGH (Defendant) 
Versus i 
RAM LAKHAN SINGH anp orHeERs (Plaintiffs) * 

Civil Procedure Code, Or. 32, R. 7(1) and Scb. II, R. 1—Deed of reference— 
Signed by guardien of minor perty—No senction obtained #nder Or. 32, 
R. 7(1)—Whether deed of reference valid. 7 ` 

It is not necessary for the guardian of a minor party to obtain the express 
leave of the court before agreeing to a reference to arbitration being made 
by the court. : 

-` Lutewaen v. Lachy, I. L. R. 36 All. 69 followed. 
*Civ. Rev. 444 of 1934 
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Cv Revision from an order of Panprr Ray RAJESHWAR SAHAI, 
Subordinate Judge of Mirzapur. 

Bankey Bebari and Shab Mubammad Faizullah for the applicant. 

B. Malik for the opposite parties. 


The judgment of the Court was delivered by 


Ganca Natu, J.—This is a defendant’s application in revision against 
the order of the learned Subordinate Judge passing a decree in accordance 
with the terms of an award. A suit for partition of joint family property 
was brought in which the applicant who is minor was a defendant. After 
protracted litigation since 1927 the suit was referred to arbitration. ‘The 
deed of reference was signed by the guardian of the applicant on his 
behalf. An award was made by the arbitrators. The applicant. came 
up in revision here and the case was sent back to the lower court with 
directions to give 10 days’ time to the parties to file such objections as 
they may wish to file to the award. Consequently 10 days’ time was 
given to the parties for filing an objection. An objection was filed by the 
guardian of the applicant, but on the day fixed for the hearing of the 
objection the guardian absented herself and the objections filed by the 
parties were heard by the learned Subordinate Judge and they were all 
disallowed.. Thereafter the learned Subordinate Judge passed an order 
for decree in accordance with the terms of the award. 

The applicant has come here a second time in revision. His objection 
now is that the deed of reference was invalid as no sanction had been 
obtained by his guardian from the court to refer the matter to arbitra- 
tion. This objection was not taken by the applicant before the decree 
was passed in terms of the award. ‘The learned counsel for the applicant 
relies on R. 7, Clause 1, Order XXXII which lays down that no next 
friend or guardian for the suit shall, without the leave of the Court express- 
ly recorded in the proceedings, enter into any agreement or compromise on 
behalf of a minor with reference to the suit in which he acts as next 
friend or guardian. It has been held by this Court in several cases that 
the word “agreement” does not refer to an agreement for reference to 
arbitration. The provisions relating to arbitration proceedings given in 
Schedule 2 of. the Civil Procedure Code are self-contained and consequently 
Rule 7, Clause 1, Order XXXII does not apply to such proceedings, 

This matter was considered as far back as 1905 in Hardeo Sabai v. 
Gauri Shanker’, It was held there that a minor party will be bound by 
the consent of a guardian to refer the matters in dispute to arbitration, 
if there is no fraud or gross negligence although the Court has not under 
the provisions of Section 462 sanctioned the agreement to refer. 

This point. was again considered in the Full Bench case reported in 
Lutewan v. Lachy’. ‘The case cited above was followed in this case. It 


. was observed that Order XXXII, Rule 7, of the Code of Civil Procedure, 


1908, does not control Article 1 of the Second Schedule. It is not there- 

fore necessary for the guardian of a minor party to obtain the express 

leave of the Court before agreeing to a reference to arbitration being 

made by the Court. There has been no dissentient ruling since then in 
L L R 28 All 35 - 'LL R 36 All 69 
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In Ghilam Khan v. Muhammad. Hassan? their Lordships of the Privy 
==Council observed: — = 
Their Lordships are inclined to agree with the view of Clark, J., in 84 Hanuman 
P. R. 1901 that in the case of an award revision would be more objection- en 
able than an appeal. If an application in revision were admissible in a pay Laxnan 
case like the present the finality of any award would be open to question.  Smecm 
Their Lordships, however, are of opinion that such an application is in- 
competent. The application in revision in the present case was avowedly O**S* a 
an application to set aside the award. i 
The agreement referred to in Rule 7, Clause 1 apparently refers to 
the agreements which dispose of the suit. In the case of an agreement to 
refer the suit to arbitration there is no sp of the suit. On the other 
hand, instead of the suit being tried by court the suit is tried by the 
arbitrators. Sometimes the trial by arbitrators is much more feasible and 
convenient to the parties. In the case of a trial by arbitrators the parties 
have a right to take such objections as they may wish to take to the award 
which may be made by the arbitrators and if there is anything under 
which the award can be ae set aside, it is open to the party dissatisfied 
to file an objection. In this case the applicant was given an opportunity 
to file an objection and he did file an objéction. But on the date of the 
hearing, as already stated, he absented himself. This fact also goes against 
the applicant. 
In any case, in view of the consistent rulings of this Court and the 
observations of their Lordships of the Privy Council we are not prepared 
to interfere in revision. It is therefore ordered that the application be 
dismissed with costs. ; 


1935 





Application dismissed 
‘I L. R 29 Cal. 167 at 185 





GURCHARAN PRASAD AND ANOTHER (Applicants) avn 

. Versus Toe 
SECRETARY OF STATE FOR INDIA IN COUNCIL THROUGH as 
THE COLLECTOR OF BENARES (Opposite party) * Dec. 5 





Court-Fees Act (VI of 1870), Sch. I, Art. 12 and Succession Act (XXXIX of 
1925), Sec. 379—Succession certificate—Court-fees payable—Relevaeni date 
for calculation of. 

The relevant date for calculating the amount of court-fees payable on a 
succession certificate is not the date when the application for the issue of 
the certificate is made. It is certainly-either the date when the certificate 
is drawn up or perhaps the date when the court passes an order that such 
certificate should be drawn up. 

Ganga Rem v. Chief Controlling Revenue Authority, I. L. R. 52 Bom. 
61 relied on. 

Crv REVISION from an order of M. Y. MapEey Esq., District Judge 

of Benares. i 


J. R. Bhatt and K. N. Gupta for the applicants. 
Mnbammad Ismail (Government Advocate) for the opposite party. 
*Civ. Rev. 338 of 1934 . s 
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The judgment of the Court was delivered by 

_ ALLSOP, J.—This is an application in which Babu Gur Charan Prasad 

and another seek a relief in following terms, namely, 

i That this Hon'ble Court may be pleased to set aside the order of the 
court below and to grant the succession certificate to the applicants with- 
out any further payment of any additional court-fee or grant such other 

- and further relief as it may deem fit. 

The order of the lower court to which reference is made is an order passed 

by the District Judge of Benares on April 14, 1934. It appears that the 

applicants on December 15, 1931 made an application for the issue of a 

succession certificate to them. They made a deposit of Rs: 5,541-8-0 

estimating that that was the amount of court-fee which would have to be 
paid on the certificate if it was issued to them. It-is not denied that this 
was the correct amount according to the application and to the law which 
was in force at that time. The proceedings were stayed for some time 


- and then on February 25, 1933 the court made an order that the certi- 


ficate be granted. By that date the Court Fees Act prevailing in this 
province had been amended and the office reported on March 6, 1933 that 
the sum paid`in as the court-fee due on the certificate would be insufh- 
cient by a sum of Rs. 4,191. On the same date an objection made by the 
applicants to this report was considered and the court passed an order say- 
ing that the objection was valid and that the court-fees were sufficient. 
It appears that the stamps were then purchased and the certificate was 
issued to the applicants. ` About a year later on March 16, 1934 the Chief 
Inspector of Stamps inspected the office of the District Judge and made 
a report to him that the view previously taken was incorrect and that the 


certificate was insufficiently stamped. The learned Judge considered the 


matter and eventually on April 14, 1934 passed an order the deficiency 
should be made good. The money, that is, a sum of Rs. 4,191, was paid 
in but the applicants asked that the sum should not be expended on the 
purchase of a stamp as they were depositing the amount under protest 
and proposed to obtain an order from 2 Court. Proceedings were stayed 
for some time but eventually the certificate which by that time was filed 
in some proceedings in this Court was summoned by the court below from 
this Court and a stamp was purchased and that stamp was affixed to the 
certificate. ‘The result is that the certificate now bears the stamp which 
should have been affixed to it under the provisions of the amended Court 
Fees Act, provided that the amount to be paid-was to be calculated legally 
under that Act and not under the Act that was in force when the appli- 
cation for the grant-of the certificate was filed in the court of the District 
Judge. It seems to me that the present application really amounts to 
this that the applicants desire us to direct the Government to restore to 
them a sum of Rs. 4,191 which has been wrongly expended on the pur- 
chase of a stamp now affixed to the succession certificate. It has been 
argued that the order of April 14, 1934 to which objection has been taken 
was an order that was made without jurisdiction. In the view that I take 
òf this matter it seems to me that this question of jurisdiction is of no 
importanee at all and is quite irrelevant. The only questions are whether 
the succession certificate is properly ‘stamped or not and whether if the 
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stamp upon it represents. an amount greater than.that which was due we 
can direct the Government to return:.the money tothe applicants. -The 
Mirst important question is whether the. document is-or is not properly 
stamped. The reply to this question depénds upon the further question 
whether the court-fees which should. be paid upon this certificate are 
those which would be due according to the Act which was in force when 
the certificate was issued or according to the Act which was in force when 
the order was passed that a certificate should issue or according to the Act 
which was in force at the date when the application for the issue of certi- 
ficate was made. Personally it seems to me that there is no real diffculty 
in deciding these questions. Under Section 6 of the Court Fees Act it is 
laid down that 
No document of any of the kinds specified as chargeable- in the fitst or 
second schedule to this Act annexed shall be filed, exhibited, or recorded 
in any Court of Justice, or shall be received or furnished by any public 
officer, unless in respect of such document, there be paid a fee of an 
amount not less than that indicated by either of the said schedules as the 
proper fee for such document. _ 


The important point to notice is that the fee is payable on the document | 


itself and there is no question of paying court-fees on a proceeding or on 
a suit or anything of that kind: We find in Schedule I of the Court Fees 
Act under No. 12 a certificate under the Succession Certificate Act 7 of 
1889 and we find that a certain fee is to be paid on such certificate in 
accordance with the amount or the value of any debt or security specified 
in the certificate. I cannot see that there is really any difficulty about 
the matter. It seems to me that the succession certificate was to be stamped 
with the proper court-fee at the time when it came into existence as a 
succession certificate, that is, at the time when it was executed by the court 
and that the amount of fee payable’must be calculated according to ‘the 
Act which was in force on that date. The applicants have relied upon the 
provisions of Section 379 of the Indian Succession Act. The first sub- 
section of that section says that every application for a certificate or for 
the extension of a certificate shall be accompanied by a deposit of a sum 
equal to the fee payable under the Court Fees Act of 1870 in respect of 
the certificate or extension applied for. It is argued that the implication 
is that the amount payable as court-fees shall be calculated at the date 
when the application is made and that once a court decides that the amount 
deposited is suffitient, the matter is settled once for all. It seems to me 
that this argument is based upon a confusion of thought. The court-fee 
is not to be paid on the application for the issue of a certificate but on the 
certificate itself. If the court-fee was to be paid on the application, no 
doubt it would be calculated at the time when the application was filed 


Vv. 
SECRETARY 
oF STATE 


Allsop, J. 


because that would be the document to which reference would be made © 


under Section 6 of the Court Fees Act. No doubt a court when it receives 

an application will go into the question whether the deposit is sufficient or 

not but it will go into that question for a different purpose, namely, for 

the purpose of deciding whether it should proceed to consider the appli- 

cation or should refuse to consider it. That has nothing to do with the 

further question after the order for the issue of a certificate has been 
8 . 
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passed whether ig certificate can be drawn up and furnished to the appli- 
cants. It may perhaps be argued that the date when the certificate may 
be said to come into force is the date when the order is passed that the 
certificate should issue. I doubt the validity of the argument but I express 
no definite opinion upon the point. I am quite certain that the relevant 
date for calculating the amount of court-fee is not the date when the 
application for the issue of the certificate is made. It is certainly either 
the date when the certificate is drawn up or perhaps the date when the 
court passes an order that such certificate should be drawn up. In either 
of those events the amount of court-fee due on the certificate was a larger 
amount, Rs. 9,732-8-0, with which the document is now stamped. 

I may mention that the view I have expressed is supported by the 
remarks made by the learned Judge who decided the case of Genga Rem 
Tilokchend v. Tbe Chief Controlling Revenue Authority’. The applicants 
have brought to our notice the case of T'baddens Se N ais v. Tbe Sec- 
retary of State. That was a case in which the question of court-fees on 
the issue of probate was considered. There are certainly some dicta in the 
judgment which appear to support the applicants but those dicta are based 


_ on the special terms of Section 19-I of the Court Fees Act and it would be 


Geage Nath, 


unsafe to rely upon them in deciding this other question which depends 
upon the interpretation of other sections of the Court Fees Act and of the 
Succession Act. In that case the court might well have relied on a special 
provision in the Bengal Court Fees Act of 1922 which raised this scale of 
fees. The Section to which I refer is mentioned in the judgment and it 
lays down that the higher court-fees shall not be payable on probates or 
letters of administration in which the lower fee had already been paid in 
although the actual probate or certificate had not been issued. ‘The position 
then is that I am satisfied that this succession certificate is properly stamped 
and, whether the court had jurisdiction or not to call upon the applicants 
to pay in the amount by which the court-fees were deficient, it would be 
quite improper for this Court in the exercise of its revisional powers to 
direct a refund which is not properly due. To pass such an order would 
in any case be of little avail because as soon as the succession certificate is 
filed in any court, it will be the duty of that court to impound it upon the 
ground that it is insufficiently stamped and to compel the applicants again 
to pay in the money which we would have directed the Government to 
refund. ‘There is no justification for any interference in this matter and 
I would reject the application. 
Ganca Natu, J.—I agree with the order proposed by my learned 
brother. 
BY THE Court—The application is rejected with costs. 
Application dismissed 
IL L R. 52 Bom. 61 "A. I. R. Cal 1924, 987 
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,_ RAMESH CHANDRA AND ANOTHER (Plaintiffs) CL 
KASHI RAM BHAJAN LAL (Defendenis) mania 
Limitation Act, Sec. 6—Suit by minors through Collector as Manager of Court 3 
of Werds—Prima facie time-berred—Psymeni made by defendant more than eons 
three years before suit relied on and benefit of Section 6 claimed—Whether ” r J 
Section 6 applicable. 
The plaintiffs, two minors, sued through the Collector as Manager of 
Court of Wards for a sum of money alleged to be due from the defendant 
on the basis of a bahikhata account. In order to bring the suit within 
limitation a payment made by the defendant more than three years before 
the suit was relied on and the benefit of Section 6, Limitation Act was 
claimed. Held, that Section 6, Limitation Act, applied and the plaintiffs 
were entitled to sue for the amount due to them. Held, further, that a 
suit could be brought on behalf of the minors in which the minors obtained 
the benefit of Section 6, Limitation Act. . : 
Chandrabben v. Re} Kumar, I. L. R.-54 All. 1019=1932 A. L. J. 1012 
and Musi Imren v. Collector of Bijnore, 1934 A. L. J. 803 relied on; Rem 
Charen v. Rem Dass, 6 A. L. J. 378 not followed. 


Cv Revision from an order of Basu Mott Lat, Judge, Small 
Cause Court of Farrukhabad. i 


Mubemmad Ismail for the applicants. 
Babu Ram Avasthi for the opposite party. 


The following judgment was delivered by 


BENNET, J.—This is a civil revision by plaintiffs against a decree of Besset, J. 
the small cause court of Farrukhabad dismissing a suit of the plaintiffs. 
The plaintiffs are two minors who sued through the Collector of Farrukh- 
abad as manager of court of wards for a sum of money alleged to be due 
from the defendant on the basis of a bahikhata account. The lower court 
held that the suit was barred by limitation. The court found that on 
November .17, 1928 the defendant purchased a hundi from the plaintiff 
for Rs. 2,502-5-6 and therefore became in debt to the plaintiff for pay- 
ment of that amount. A few days‘later, on November 20, 1928, the father 
of the plaintiffs died. By November 25, 1929 the defendant firm had 
paid almost all the principal but apparently the interest was not sea 
On November 16, 1929 the defendant firm made 2 payment to the plain- 
tiff by a cheque. ‘This was the last transaction and the suit was brought 
more than three years after this date in 1934. ‘There’ is no doubt that 
the payment by cheque gave a fresh start to limitation on November 16, 
1929 but the court below has held that this only extended limitation for 
three years from that date and as the suit was brought after that period 
the right to sue was barred. For the plaintiffs the learned Government 
Advocate contends that under Sections 19 and 20 “a fresh period of 
limitation shall be computed from the time when the acknowledgment 
was so signed, or when the payment was made.” His argument is that 
under Section 6 of the Limitation Act the plaintiffs are under a legal 
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disability and that the date of November 16, 1929 should be taken under 
Section 6 as the date “at the time from which the period of limitation is 
to be reckoned.” That is, he argues, that the payment by cheque does 
not merely extend limitation for a period of three years but it operates 
under Section 6 of the Limitation Act to produce the result that at the 
time from which the period of limitation is to be reckoned, the plaintiffs 
were under the legal disability of being minors and therefore the plaintiffs 


' have all the period for their suit given to them by Section 6. ‘This is a 


subject on which the rulings of this High Court have differed. In an 
earlier ruling of 1909 under the former Limitation Act, Section 7_of 1877, 
there was a ruling reported in Rem Charan v. Ram Dass. That ruling 
was contrary to the view advanced by the learned Government Advocate. 
On the other hand in a recent ruling of the year 1932 reported in Chandra- 
bban v. Raj Kumar’ a Bench of this Court has adopted that view and has 
held that in a case similar to the present Section 6 will apply. I consider 
that I ought to follow the later ruling which appears to be more logical 
and in my opinion the plaintiffs are therefore entitled to sue. 

A further question was raised that on the-wording of Section 6 the 
suit could only be brought by the plaintiffs Beenie after they had 
attained majority and within a period of three years from so attaining 
majority. It is not quite clear on this theory what would happen if there 
was a difference of more than three years between the ages of the plaintiffs 
and I was not shown any ruling in which this point’ of view had been 
adopted. On the other hand in Musi Imran v. The Collector of Bijnor’ 
a Bench of this Court has held that a suit could be brought on behalf of 
the minors in which the minors obtained the benefit of Section 6 of the 
Limitation Act. ‘This appears to me to be the meaning of the section. 
It would cause great inconvenience if it’ were held that under Section 6 
time must always run for the full period until minors have come of age 
because in such a case interest would accumulate largely to the detriment 
of the defendant. Accordingly therefore I consider hari in the present case 
the plaintiffs were entitled to sue for the amount due to them. In this 
view I allow this application in revision and I remand the suit for disposal 
by the Small Cause Court Judge. Costs hitherto incurred will be costs 
in the case. 

Application alowed 


16 A. L. J. 378 tI L R. 54 All. 1019=1932 A L. J. 1012 
1934 A, L. J. 803 


RAGHUBAR DAYAL 
VETSHS 
; EMPEROR” 
United Provinces Sugar-cene` Rules, Rule 14(1)—Charge not mentioned in com- 
Haini—W betber there can be prosecution im respect of it. 
There can be no prosecution at all under the United Provinces Sugar- 
‘cane Rules unless the complaint is made by the District Magistrate or 
under his authority and there can be ño prosecutién in respect of a charge 
*Cr. Rev. 884 of 1935 


-_ 
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which is not mentioned in that complaint. 
CriMINAL REVISION ‘made by S. S. ee Esa., Sessions Judge of 
Budaun. 


A. M. Khwaja fa the applicant. 
M. Waliullah (Assistant Government hican for the: Crown. 


The following judgment was delivered by 


ALLSOP, J.—This is a reference by the learned Sessions Judge of 
Budaun who has recommended that the conviction of one Raghubar Dayal 
under Sub-clauses (I) and (j) of Clause (1) of Rule 12 of the United 
Provinces Sugar-cane Rules should be set aside. Raghubar Dayal was a 
licensed purchasing agent under the rules. ‘The allegation made against 
him was that he made deductions from the weight of cane recorded on 
account of unsuitability and that he made deductions from the price of 
the cane purchased which reduced such price to a figure below that cal- 
culated at the prescribed minimum rate, otherwise than was provided in a 
certaiy rule. The magistrate found that Raghubar Dayal had made 
deductions of 10 seers per cart from a number of carts supplied, by a 
number of witnesses and that he had charged 3 pies in the rupee on the 
price which he was paying on the ground that chi money was to go to 
charity in the form of a gaushala. He found that the price ultimately 
paid was below the minimum. One objection taken to the order of the 
magistrate is that there was no ) proper complaint under Rule 14(1) which 
says that 

No prosecution shall be instituted under these rules except upon com- 
plint made by or under authority from the District Magistrate. 


It appears that the Sub-Divisional Magistrate was in camp at a certain 
village where he heard complaints that Raghubar Dayal was deducting 
10 seers of the weight of every cart on account of the unsuitabjlity of the 
cane. He afterwards consulted the rules and having found that this was 
illegal asked the Tahsildar to go to the village and record the statements 
of persons who were prepared to substantiate the complaint. The Tahsil- 
dar went to the village and recorded some statements and made a report 
in which he said that the -witnesses had told him that 10 seers per cart 
was deducted from the weight and that one pice per rupee was deducted 
from the price'on account ofa gaushala. The Sub-Divisional Magistrate 
then sent a report to the District Magistrate; suggesting the prosecution 
of Raghubar Dayal. In that report he did not mention anything about 
the deduction on account of charity. The District Magistrate apparently 
agreed to make a complaint becaus¢ he endorsed on the report that ‘the 
case should go to a Deputy Magistrate for trial. It seems to me that it 
cannot be said that the District Magistrate either complained or authorised 
a complaint about the charge on account of charity and therefore there 
was no proper complaint about the offence of making deductions. of one 
pice per rupee from the price of the cane purchased which reduced the 
price below the minimum. It may be thought that this is a very technical 
matter; but it is a question of general principle and it is obvious that 
Rule 14 was introduced into the rules to prevent sugar factories from 
being harassed by frivolous complaints and accusations. It was intended 
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b 
that the District Magistrate should satisfy himself that a complaint was 
not frivolous before he allowed it to reach a court. It is therefore neces- 
sary that no sentence should be supported if it is passed in a case which 
was not based on 2 complaint made by the District Magistrate or under 
his authority. ‘The learned Magistrate who tried the case has referred in 
his explanation to the fact that in a summons case an accused person may 
be convicted of an offence other than the offence with which he was 


` originally charged. That is not the question here. The question here is 


that there could be no prosecution at all unless the District Magistrate 
made a complaint and there can be no prosecution in respect of a charge 
which is not mentioned in that complaint. I am therefore in agreement 
with the learned Sessions Judge that the conviction under Rule 12(1) (j) 
Cannot stand. - 

The main complaint about the conviction on the other charge is that 
the magistrate examined a ‘number of witnesses who said that deductions 
had been made from the weights of their own carts and that there were 
in fact a number of separate charges against Raghubar Dayal extending 
over a period of three months. The learned Sessions Judge has come to 
the conclusion that a defect of this nature would not vitiate this particular 
trial because Raghubar Dayal could not really have been prejudiced by 
the form which the trial took- I agree with this opinion. Each witness 
came in and gave evidence it is true about the particular instances with 
which he himself was- concerned and it may be that a number of what 
should have been separate charges were gathered together in this one case. 
The complaint however is that Raghubar Dayal found it difficult to meet 
all these various charges and I do not think there is any force in it. It 
seems to me that the only way in which a person can meet a charge of 
this nature is by producing his books, which should show what the weight 
of the cane was, what the price paid was and what the amount of cane 
was which was sent to the sugar factory and used there. -There should 
be books which would be sufficient to enable a court to discover that the 
charges were false, if they were false. The learned Sessions Judge has 

the reference because he thinks that the evidence is too vague, 
referring as it does to a period of more than three months. I do not 
think that Raghubar Dayal could have been.prejudiced in any way. I 
have no doubt that he must:in fact have been making these deductions 
and that no real failure.of justice has occurred, although there may have 
been irregularities in the trial. I set aside the conviction of Raghubar 
Dayal under Rule 12(1) (j) of the rules and the sentence of fine passed 
under that rule. If the sum of Rs. 50 which Raghubar Dayal has been 
fined under that rule or if any part of it has been paid shall be refunded. 
I see no reason to interfere with the conviction and sentence under the 
other rule. The order for fine and cancellation of the licence under that 
rule will stand. 
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MALLHA KHAN trHroycH FIDA HUSAIN AND OTHERS 
VETSHS 
GULAB SINGH* ` - 
Lend Revenue Act (II of 1901), Sec. 141—Scope of —W hether applies to a decree- 
holder under Sec. 221 of the Tenancy Act of 1926. 

Section 141, Land Revenue Act, applies when the revenue is payable to 
Government or when the Collector takes proceedings under Section 184 of 
that Act on bebalf of a lambardar. Section 141 of the Land Revenue Act 
is not intended to apply to a decree-bolder under Section 221 of the Agra 
Tenancy Act (Il of 1926). l 

LETTERS PATENT APPEAL against the decree-of the HON’BLE Mk. 
JUSTICE ALLSOP. 


H. C. Mukerji for the appellants. 
Nanak Chand for the respondent. 


The judgment of the Court was delivered by 


BENNET, J.—This is a Letters Patent Appeal by three persons but 
learned counsel stated to us that he addressed us only in regard to appellant 
No. 1 who was the lambardar. The appellant claims that as lambardar he 
brought a suit against Mst. Ram Piari, the appellant, for arrears of revenue 
which he had paid on her behalf and obtained a decree under Section 221 
of the Agra Tenancy Act of 1926. He put her share upto auction and on 
May 25, 1933 he purchased 1|10th share in the property in suit and obtained 
possession. The opposite party is a decree-holder who obtained a simple 
mortgage decree on November 27, 1931 against the shares of Chandan 
Singh and his wife Mst. Ram Piari and a final decree on November 5, 1932 
and on January 21, 1933 he applied for execution of his final decree and 
the decree was sent to the Collector for sale of the property. The appellant 
before us made an objectién to the effect that owing to his having pur- 
chased the-1|10th share on account of a decree for arrears of revenue paid 
by him he has a prior charge within the wording of Section 141 of the 
Land Revenue Act which states as follows:— 

In the case of every mahal the revenue assessed thereon shall be the first 
charge on the entire mahal, and on the rents, profits or produce thereof. 
The rents, profits or produce of a mahal shall not be applied in satisfac- 
tion of a decreed or order of any Civil Court until all arrears of revenue due 
in respect of the mahal have been paid. 

The argument for the appellant is that under this section the revenue 
is a first charge on the entire mahal and as he got a decree for arrears of 
revenue against the co-sharer and obtained possession of the share in 
execution sale of that decree therefore he can hold up his charge against 
the present decree-holder on the mortgage decree although in fact the 
mortgage decree was prior to the decree for arrears of land revenue. 
The question is whether Section 141 of the Land Revenue Act 
is intended to apply to-a decree-holder under Section 221 of the 
Agra Tenancy Act. If the lambardar had desired to proceed under 
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the Land Revenue Act he could have applied under Section 184 of 
that Act to the Collector to recover the amount which he had paid 

“as if it were an arrear of revenue payable to Government.” In that case 
the Collector could have taken any of the proceedings laid down in Section 
146. But if the Collector had desired to sell the share he would have had 


ee ‘Sic to Obtain sanction from the Board of Revenue under Section 160. The 
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procedure adopted by the lambardar has resulted in the sale of the share 
without such sanction from the Board of Revenue. We are of opinion 
that the language of Section 184 shows that the right of the lambardar 
is not the same as the right of Government and for this reason the words 
are used ‘‘as if it were an arrear of revenue payable to Government.” It is 
only in the case of proceedings for an arrear of revenue taken under the 
Land Revenue Act that Section 141 of the Land. Revenue Act will apply. 
There is nothing whatever in the Land Revenue Act or in the Tenancy 
Act to indicate that Section 141 of the Land Revenue Act can apply to 
Section 221 of the Tenancy Act. Learned counsel failed to produce any 
ruling to show that any Court has ever held that Section 141 of the Land 
Revenue Act can apply to Section 221 of the Tenancy Act. We are of 
opinion that the first charge of the Government laid down in Section 141 
of the Land Revenue Act is a first charge of the revenue when the revenue 
is payable to Government or when the Collector takes proceedings under 
Section 184 of that Act on behalf of a lambardar. We consider that the 
prior charge cannot be applied in the present case to the decree obtained 
by the lambardar under Section 221 of the Tenancy Act. ‘That being 
so we consider that the judgment of the learned single Judge of this Court 
is correct and we dismiss this Letters Patent Appeal with costs. We may 
add that we consider‘that the execution court would exercise 2 proper 
discretion in the present case if it put to sale the other property and did 
not put to sale this 110th share except in case the other property proved 
insufficient. 

Appeal dismissed 


RAJ DEO SINGH and orners (Defendants) 
Versus 
JANAK RAJ KUARI (Plaintiff)* 
Hindu Lew of Inberitence (Amendment): Act (II of 192%), Sec. 2—Act applic- 
able to all successions opening after it bad come into force. 
On the death of a Hindu, which took place before the Hindu Law of 
Inheritance (Amendment) Act I of 1929 came into force, his grand- 
' mother succeeded to his estate. On her death, after Act Il of 1929 had 
come into force, the sister of the last male owner claimed to be the heir 
under Act Il of 1929, beld, that Act IL of 1929 was applicable to dll 
successions opening after it had come into force and the sister was the 
rightful heir. 
FIRST APPEAL from a decree of BABU SHIVA HARAKH LaL, Additional 
Subordinate Judge of Ballia.. 


K.'N. Katju and Jenaki Prasad for the appellants. 
*F, A. 180 of 1931 
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P. L. Banerji, A. P. Pandey, K. L. Misra and K. N. Pandey for the 
:zespondent. l 

The judgment of the Cgurt was deliyered by 

- SULAIMAN, Q. J.—This is a defendants’ appeal arising out of a suit 
mor recovery of possession of the estate of Basdeo Singh whose daughter, 
the plaintiff, Mst. Janak Raj Kunwari claims to be. The suit was filed 
mon December 18, 1929, and the age of the plaintiff given in it was 14 years 
and 8 months. The plaintiff denied that Basdeo Singh had left any 
posthumous son as had been found by the revenue court an a previous 
occasion, and alleged that the other two daughters of Basdeo Singh were 
«dead. On behalf of the defendants it was denied that the plaintiff was 
the daughter of Basdeo Singh and a positive case was set up that she was 
the daughter of one Ram Kishun Singh. ‘The main question in the case 
was whether Mst. Janakraj Kunwari was the daughter of the deceased 
Basdeo Singh. The learned Subordinate Judge has came to the conclusion 
that the plaintiffs evidence is reliable and has rejected the defendants’ 
evidence, and has accordingly decreed the claim. This finding is chal- 
lenged in appeal on behalf of the defendants. 

So far as the plaintiff is concerned her case has been consistent through- 
out. After the death of Mst. Jageshra Kunwar, the widow of Basdeo 
Singh, which took place in 1926, there was a proceeding in the mutation 
court in which both the present plaintiff as well as the contesting defen- 
dants appeared. The plaintiff there also put forward the case that she 
was the surviving daughter of Basdeo Singh. The defendants no dqubt 
denied this fact but do not appear to have set up any positive case at that 
time that the plaintiff was the daughter of Ram Kishun Singh: at least 
this does not appear to be so from any documents which haye been brought 
to our notice. The revenue court came to the conclusion that the plain- 
tiff was the daughter of Basdeo Singh, but that-the latter had left a pos- 
thumous son who succeeded to the estate and that on his death Basdeo’s 
mother, Mst. Manhasi, became entjtled to the estate as a Hindu grand- 
mother and the present plaintiff was not an heir at al. The learned 
Assistant Collector pointed out that Mst. Manhasi Kunwar was apparently 
trying to favour her grand-daughter and was keeping behjnd the scene 
and not setting up her rights. Nevertheless he ordered that the name of 
Mst. Manhasi should be entered in place of Mst. Jageshara Kunwar’s name. 

[Their Lordships then discussed the evidence and progeeded:—] 

The learned Subordinate Judge who heard the evidence has believed 
the plaintiff’s evidence and rejected the defendants’ evidence. We are 
unable to say in appeal that he has taken a wrong view. We accordingly 
hold that it has been established that the present plaintiff Mst. Janakraj 
Kunwari is the daughter of the deceased Basdeo Singh and is not the 
daughter of Ram Kishun Singh. 

The only other point that arises in this case is whether the plaintiff 
is entitled to succeed to the estate of Basdeo Singh. Now the defendants’ 
case has all along been that Basdeo Singh had left 4 posthumous son as his 
heir and that Mst. Manhasi became entitled to the estate as the grand- 
mother. The same case was set up in the civil suit. On the other hand 
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the plaintiff’s case has been that there was no such posthumous son. But 
the revenue court did not believe this story. A copy of the birth register 
shows that a posthumous son was born to Basdeo Singh, which support: 
the defendants’ case. It may, therefore, be assumed against the plaintiff 
that she had a brother who was born after Basdeo Singh’s death. 

But in our opinion under the law as it now stands this circumstance 
would make no difference. The Hindu Law of Inheritance (Amendment) 
Act (I of 1929) now makes a sister as one of the heirs of a deceased 
Hindu owner. The learned counsel for the defendants has urged before 
us that this Act applies only to such cases where the Hindu owner die: 
after the coming into force of the Act and would therefore not be applic- 
able to the present case where admittedly Basdeo Singh and even his pos- 
thumous son had“died before the Act came into force. We however find 
that the object of the Act was to alter the order in which certain heirs of 3 
Hindu male dying intestate are entitled to succeed to his estate. Thi: 
appears from the-preamble. Further under Section 2 a sister is entitled tc 
rank in the order of succession next after a father’s father and before a 
father’s brother. The whole object of the Act as well as the language 
employed shows that the intention of the Legislature was to allow a new 
class of persons “to succeed by inheritance” to the estate of a deceased 
Hindu. Obviously in the presence of the grand-mother the sister could 
not succeed. She would then be only a contingent reversioner. It seems 
to us that the right to succeed would accrue when succession opened, 
namely, when Mst. Manhasi, the grand-mother, died, and not when the 
last male owner died in 1914. In this view the plaintiff is entitled to suc- 
ceed as the heir of the posthumous son of Basdeo Singh, even if such son 
was actually born. 

We accordingly dismiss this appeal with costs. 


GENDA RAM AND ANOTHER 
VETSHS 
EMPEROR* 
Penal Code, Sec. 499—Defamation concerning a firm—W bat the prosecution must 
prove. 

The applicants manufactured and supplied drawing instruments to a 
firm styled as the “National Emporium,” who put their own labels on 
them and sold the same to their customers. The applicants had under- 
taken not to sell the instruments to anyone except the “National Emporium.” 
After their connection with the “National Emporium” was severed, the 
applicants started a firm of their own and offered to sell drawing instru- 
ments. In reply to an enquiry as to the standing of their firm, the 
applicants in effect said that they largely contributed to the success which 
the “National Emporium” had attained. And in an advertisement pub- 
lished in leaflets distributed broadcast it was proclaimed that the ‘National 
Emporium” used to bave their instruments manufactured by the appli- 
cants and if anybody can disprove this allegation a reward of Rs. 1,000 
will be given to him. Held, that the letter and the advertisement do not 
contain any imputation concerning the “National Emporium” calculated 
l *Cr. Rev. 741 of 1935 
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to harm its reputation, and the applicants cannot therefore be held to be 
guilty of defamation within the meaning of Section 499, I. P. C. 
CRIMINAL REVISION from an order of f. B. MUNDLE EsQ., Sessions 
Judge of Saharanpur. 
K. D. Malaviye, G. S. Pathak and S. K. Mukerji for the applicants. 
Saila Nath Mukerji for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 


NIAMATULLAH, J.—Genda Ram and Ganga Dutt have been con- 
victed under Section 500, I. P. C. for defaming the complainant firm 
National Emporium of Roorki, by a Magistrate 1st class, Saharanpur, and 
fined Rs. 250 and Rs. 100, respectively. The alleged defamation is con- 
tained in two letters, one dated December 10, 1934, and the other dated 
December 23, of the same year, and in an advertisement mainly published 
in Lahore in leaflets distributed broadcast. The learned Sessions Judge 
upheld the conviction and the sentences but ruled that the letter of 
December 23, 1934 did not contain any such imputation as could amount 
to defamation. Genda Ram and Ganga Dutt have applied to this Court 
in revision, challenging the view taken by the courts below of the charac- 
ter of the alleged imputations. 

It is no longer in dispute that both the applicants are criminally res- 
ponsible for the imputations, if any, contained in the letter dated Decem- 
ber 10, and the advertisement, if such imputations amount to defamation. 
The important question which has been argued at length before me and 
which I am called upon to decide is whether the contents of the letter 
and the advertisement, properly construed, amount to such imputation 
as is contemplated by Section 499, I. P. C. To appreciate the language 
used in the letter and the advertisement in question, a few surrounding 
circumstances must be mentioned. The applicant Ganga Dutt gives out 
that he and Raja Ram are the proprietors of a firm styled “R. G. Union 
Mart,” of which the applicant Ganga Dutt is the manager. “R” stands 
for Raja Ram and “G” for Ganga Dutt. The complainant’s is a well- 
known firm styled as the “National Emporium” of Roorki. Ganga Dutt, 
Raja Ram and Genda Ram are all residents of Roorki. The National 
Emporium is owned by -Lachhman Prakash, at whose instance the prose- 
cution of the applicants was launched. This firm is of some standing 
and reputation and has extensive business of supplying survey, drawing 
and mathematical instruments. Among their important customers the 
Roorki College is one. That Raja Ram and Ganga Dutt worked for the 
National Emporium for a considerable length of time in the manufacture 
of instruments supplied by the latter was not disputed.” It was, however, 
alleged by the complainant that they were merely servants of the National 
Emporium, and in that capacity made certain parts of the instruments 
supplied by it and that there was then no firm of the name of R. G. 
Union Mart, which was started recently in 1934. The applicants’ case, 
on the other hand, was that Raja Ram and Ganga Dutt, the partners of 
the firm R. G. Union Mart, used to manufacture and supply instruments 
to the National Emporium, who put their own labels on them and sold 


a 
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Canomaz the same to their customers. The learned Sessions Judge has definitely 


1935 


e—a 


found that Raja Ram and Ganga Dutt were piece-work contractors hav- 
ing their own workshop, machines and staff for the manufacture of finished 


Guma Ram ida sold by the National Emporium. There can be no doubt that thé 


aces 
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‘complainant’s allegation that Raja Ram and Ganga Dutt were their ser- 
vants is not correct. 

Another point in controversy in the trial court was whether the appli- 
cants assumed the firm name of R. G. Union Mart for the first time in 
1934, as alleged by the complainant, or the firm has been in existence 
since 1919 and carried on under that name and Style ever since. The 
learned Sessions Judge has recorded no definite finding on this point but 
according to the Magistrate, Raja Ram and Ganga Dutt were discharged 
by the National Emporium sometime in 1934, and it was sometime after 
their connection with the National Emporium was severed that they assum- 
ed the firm name of R. G. Union Mart. The learned Magistrate, however, 
found that for a number of years before 1934 the applicants worked as 
piece-work contractors for the National Emporium, not as partners of a 
firm but as two individual contractors. It has also been found that they 
had given an undertaking to the National Emporium that they would not 
sell any instruments manufactured by them to anyone except’ the firm 
National Emporium. It is clearly borne oyt by. the evidence that’ the 
applicants manufactured survey, drawing and mathematical instruments, 
which they were under an obligation to sell to the National Emporium, 
who were to pay for each article supplied, and then the instruments thus 
supplied by the applicants were labelled as articles manufactured by the 
National Emporium. ‘The applicants did not take any exception to the 
advertisement of these instruments in that manner. Misunderstanding 
arose between the parties when Raja Ram and Ganga Dutt, after their 
connection with the National Emporium was severed, started a firm of 
their own name and offered to sell survey, drawing and mathematical 
instruments of the same kind as those supplied by the National Emporium 
and at much less prices. It is perfectly clear that the R. G. Union Mart 
tried to under-sell and gain an advantage in the market for the instru- 
ments manufactured by them. The National Emporium naturally resented 
the attempt of the R. G. Union Mart to become a rival firm. There is 
some reason to believe that they, in their turn, attempted to checkmate 
the efforts of the R. G. Union Mart by informing the customers of the 
comparatively recent and insignificant origin of the firm R. G. Union 
Mart. - 


It appears that the applicant ea Ram offered to me D certain 
instruments to Bengal Stores of Benares at very cheap rates. The latter 
addressed a letter, dated December 6, 1934, to the -R. G. Union Mart 
asking for information in respect of: the standing of toe firm R. G. Union 
Mart. The letter states, ~ . 

Theal das wills oa aoa a ead 
on your letter head that your firm is -established since 1919, even an year 
before the National Emporium, but’you were- not known to us- four 
months before. We have to place an order worth Rs. 500, and the only 
thing which prevents us to send the same to you is that unless we are 


A. L- J. R. . HIGH cévuRT - 69 
made sure of the genuineness of your firm, we feel afraid to place such 
substantial order with you lest there may be some trouble afterwards. So 
will you please let us know what you have to say in the matter and how 

- old-your firm actually is? . 
At another place it is stated in the letter, f 
-If thé date of your inception 1919, as given in your letter head, had 
not created any doubts in our mind, we would have passed on our order 
to you without any such questioning. 

The letter goes on to mention that the terms offered by the R. G. Union 

Mart are tempting and in case satisfactory explanations of the questions 

raised in the letter are given orders of substantial value would be placed 

by the Bengal Stores. There is some suspicion that this letter was inspired 
by the National Emporium. It was in reply to this letter that the appli- 
cant Ganga Dutt wrote the letter, dated December 10, 1934, which is 
said ‘to contain defamatory matter. The letter is in Englsh; but the 
language employed is so involved, ungrammatical and unidiomatic that 
material portions of it have to be read more than once to ascertain the 

cense of the writer. I quote it in full:— i 

i We acknowledging receipt of your letter of the 6th instant, contain- 
ing doubts with regard to the establishment of our firm. The most effec- 
tive proof we can give for this is that when the stone of its foundation 
placed in due course, Messrs. N. E. made such friendly alliance with us 
that they began to buy instruments without stamped from us. They put 
their name stamped on them and thus mislead the people by advertising 
that they are the only manufacturer of Drg. instruments Tee Esqr. etc. 

- By and by they became so well known to the public that big orders have 
ensue ‘ther. They placed such substantial orders to us that we were 
over head and ears by work. We were so bent after earning money that 
we have to stop our advertisements, which prove a source of great loss to 
-us. This is the real fact, why we have been unknown to you. As a 
well known proverb goes Every tide hath its ebb’. At last it leaked out 
that Messrs N. E. have dug out a-well for us by putting their stamp on 
the drg. instruments when they buy without stamp from us, thereby 
advertising themselves that they are the only manufacturers of drg. instru- 
ments in Roorkee to make the matter still clear you may come if you are 
interested in it to visit our workshop and we will very gladly. show you 

In the last hope it will quite assure you. Trusting that good orders 
will ensue which will have our careful attention. We have no any bank- 
ing tefetence as we have cut out our supply with the’ aforesaid. fellows 
only a-few months passed. Then the whole work was given upon his 
shoulders. Reality have been stated to you. Ready stock is always kept 
at hand lest there may-be little delay in executing big- orders at an carly 
date. Hoping. that you will place the order to us without ’any’ hitch 

.. putting off ata doubt away from your mind. en Oe, ates 

Sometime afterwards certain dealers of instruments in Lahort appear 
to have raised the same question as is mentioned in the lettér ofthe ‘Bengal 

Stores. An advertisement in the form of lithograph notices in vernacular 

was distributed broadcast in Lahore and Saharanpur. Thé English trans- 


lation of that advertisement is as follows:— : 
REWARD RUPEES'ONE THOUSAND IN CASH. 


We proclaim by beat of drum that Messrs: Natiinal Emporium. have ° 
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always had their stock-in-trade manufactured by us, and are even now 
selling stores the bulk of which has been turned out by us. Only for a 
few months past they have employed our workmen and started working 


Grvpa Raw independently. Anyone proving this statement to be false will be given 


a reward of rupees one thousand. 


It is complained by the National Emporium that the letter dated 
December 10, 1934 and the advertisement quoted above both contain 
reflection on it and that the applicants, who took responsibility for pub- 
lishing them, are guilty of defamation. The learned Magistrate appears 
to have allowed the parties to introduce a large amount of irrelevant 
matter. He has written a lengthy judgment, but appears to have missed 
the real issue in the case. He makes no distinction between an attempt 
on the part of the applicants to exaggerate their own position and their 
act of casting reflection on the National Emporium. In the course of 
evidence there was a good deal of mud-throwing on either side, and the 
conclusions arrived at by the Magistrate were influenced by irrelevant 
considerations. The learned Sessions Judge has pointed out this drawback 
in the judgment of the Magistrate and has clearly mentioned facts on 
which the right decision of the case depends. In his view, however, the 
contents of the letter dated December 10, 1934 and the advertisement 
amount to defamation. -The learned Judge appears to have based his 
finding on the general effect created by the two documents on his mind. 
He has not referred to the specific words and phrases which amount to 
such imputation as is referred to in the definition of “Defamation” in 
Section 499, I. P. C. 


It seems-to me that the letter, dated December 10, 1934, cannot be 
properly construed unless the contents of the letter to which it is a reply 
are borne in mind. It would be seen that the Bengal Stores had some 
‘doubts as regards the standing of the firm R. G. Union Mart and desired 
to be satisfied on the question whether that firm could be relied upon for 
an order of substantial value. The whole object underlying the letter 
dated December 10, 1934 was to satisfy the Bengal Stores that the R. G. 
Union Mart could be safely relied on so far as the quality of the goods 
manufactured by them was concerned. The letter puts in the forefront 
the fact that the National Emporium utilised the services of the partners 
of the firm R. G. Union Mart ever since it started its business. It goes 
on to say that the whole output of the partners of the R. G. Union Mart 
was supplied to the National Emporium, who put their own labels and 
sold them as articles manufactured by them, and that it was due to the 
co-operation of the partners of the R. G. Union Mart that the National 

- Emporium were able to establish their prestige in the market. It is com- 
plained in the letter that by taking a monopoly of purchasing all articles 
manufactured by the partners of the R. G. Union Mart the National 
Emporium were able to establish their business, but the real manufacturers 
remained in the background and that was the reason why they were not 
known to the Bengal Stores. ‘Two statements in the letter were parti- 
cularly relied upon before me by the learned advocate for the complainant. 
One is contained in the second paragraph, in which it is said that the 

* National Emporium misled the people .by advertising that they (the 
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National Emporium) were the only manufacturers of the drawing instru- 
ments etc. Taking the sentence in the setting in which it occurs, it is 
clear to me that the writer merely meant that the fact that the articles 


` 
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were manufactured by the partners of the R. G. Union Mart but were Gaxoa Ram 


sold by the National Emporium with their labels had a misleading effect 
on the mind of the public, who believed that the National Emporium alone 
were entitled to the credit of manufacturing those instruments, though 
as a matter of fact the partners of the firm R. G. Union Mart contributed 
largely to the reputation of the National Emporium as the manufacturers 
of those instruments. Another sentence, which is referred to as contain- 
ing defamatory matter, is the one in which reference is made to the 
National Emporium to have dug a well for the R. G. Union Mart. I am 
satishied that all that the writer meant by it was that the arrangement 
under which the National Emporium and the partners of the R. G. Union 
Mart worked and co-operated with each-other has had disastrous effect on 
the Jatter, who are not known to many people. 

The advertisement, like the letter, proclaims that the National Empo- 
rium used to have their instruments manufactured by the partners of the 
R. G. Union Mart, and if any body can disprove this allegation a reward 
of Rs. 1,000 will be given to him. So far as the truth-of this allegation 
is concerned, it has been found by the learned Sessions Judge to have 
been amply established. It may be that the contents of the advertisement 
are offensive to the National Emporium,’ but there is nothing which can 
be construed as a reflection on A statement in praise—even ex- 
aggerated praise—of oneself does not necessarily imply a reflection on some 
other. What the prosecution have to establish is not that the accused 
have indulged in exaggeration, or even falsehood, in respect of their own 
position and importance, but that the letter and the advertisement con- 
tain any imputation concerning the National Emporium calculated to 
harm its reputation. In my opinion, the letter and the advertisement do 
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not contain any such imputation. On the other hand, the whole object 


of the writer is to show that the partners of the R. G. Union Mart largely 
contributed to the success which the National Emporium has attained. 
In a manner they acknowledge the superiority of the National Emporium 
but claim credit for the success which the Emporium has attained. In 
this view, the applicants cannot be held to be guilty of defamation. Their 
application for revision is allowed, and the conviction and sentences are 
set aside. The fines, if paid, shall be refunded. 

i Revision allowed 


MOTI LAL 
Versus 
cae EMPEROR* 
Penal Code, Sec. 209—Conviction tinder—When justified. ` . 

The decree in favour of the applicant was that the crop illegally dis- 
trained be returned to him and be was awarded costs; and in the application 
for: execution he claimed not only the sum which was decreed as costs 
eae ae "Cr, Rev. 824 of -1935 
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but also a sum which was not decreed but was merely inserted in his plaint 

= `as the value of the crop distraindd. The applicant was prosecutéd undet 

Section 209, I. P. C., and convicted. The defence was that‘ this was a 

pure mistake due to inadvertence. - On appeal the Sessions Judge apparently 

oak the view that the mistake being obyious and the applicant having 

verified his application for execution it must be presumed that he was 

fraudulent or dishonest or acting with intent to injure or annoy, and main- 

tained the conviction. Held, on revision, that the Sessions Judge did not 

take 2 true view of the law, and the question of fraud etc, must be decided 

like any other question of fact on the evidence, and there being no reason 

to think that the accused was fraudulent or that he made a wilful mis- 
statement in his application, his conviction was not justified. 

Cammat Revision from an order.or K. K. N. NayeEr Esq., Sessions 

Judge of Muttra. 


Panna Lal for the applicant. 
M. Waliullah (Assistant Government Advocate) for the cme 


The following judgment was delivered by 


Autsop, J.—The applicant Moti Lal is the tenant of a zamindar called 
Basdeo. The latter distrained Moti Lal’s crop and Moti Lal instituted a 
suit for illegal distraint. In that suit he valued the crop for purposes of 
court-fee at Rs.~40-3-8. The suit was contested but it was decreed and 
Basdeo’s appeal was dismissed. The applicant eventually had a decree 
against Basdeo for Rs. 18-10-6 as costs. He put in an application for 
execution on November 29, 1934. In that he claimed not only the sum 
of Rs, 18-10- Sw hich was dae to him ander vie decree buralara sins of 
Rs. 40-3-8 which was not due to him but was merely inserted in his plaint 
as the value of the crop distrained. The decree had been that the crop 
should be returned. Two warrants were issued for the arrest of Basdeo 
but they were not served and no money was recovered. Then on Feb- 
ruary 6, 1935 the applicant apparently discovered that there was a mistake 
in his application, and he filed a further application for amendment say- 
ing that the sum of Rs. 40-3-8 was not due to him and asking that his 
claim for that sum should be deleted. Basdeo made certain objections to 
the application for execution, and these eventually came before the District 
Magistrate in appeal and: the District Magistrate ordered the prosecution 
of the applicant under Section 209 of the Indian Penal Code for frau- 
dulently or dishonestly or. with intent to injure or annoy any person 
making in a Court of Justice a claim which he knew to be false. The 
defence was thet this was a pure mistake due to inadvertence. The appli- 
cant was however convicted and sentenced to rigorous imprisonment for 
a period of six weeks and to a fine of Rs. 50. He appealed to the learned 
Sessions Judge, but his appeal was dismissed. 

It seems to me that the learned Judge of the appellate court did not 
pay sufficient attention to the question whether it had been established 
that the conduct of the applicant was fraudulent or dishonest or that he 
acted with intent to injure or annoy any person. The learned’ oo 
Judge seems to dca that the mistake being obyious and the applican 
having verified his Hi GE p for execution it must be presumed ' t he 


nest or acting with intent to injure or annoy. I 
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do not think that this is a true proposition of law. The question of fraud Canawar 
or dishonesty or intent to injure or annoy must be decided like any other Vx 
question of fact on the evidence. In the first place I find it very difficult —. 
to believe that the applicant would have wilfully made this mistake in Mon Lat 
his application. These applications for execution are compared by the py 
ofice of the court with the decrees or with some register in which the -— 
substance of the decrees is recorded, and normally no person making an 4b, J. 
application for execution could hope that an incorrect application would 

pass the scrutiny of the office. In the second place I cannot see what 

object the applicant could have had. The moment the judgment-debtor 

<ame to know of the application he would be able to point out to the 

court that there was a mistake in it; and as that mistake was obvious on 

the face of the record, the present applicant could never have hoped in 

any way to substantiate the false claim which he was making. It might 

be said that he wished to annoy Basdeo by getting him arrested, but Basdeo 

never attempted to pay even the sum of Rs. 18-10-6 which was due from 

him and was obviously avoiding execution of the warrant, and I do not 

think that there is any force in this suggestion. There seems to be no 

ground whatsoever for thinking that Moti Lal was fraudulent or dishonest 

or that he made a wilful mis-statement in his application. That being so 

his conviction was not justified. J allow this application for revision, set 

aside the conviction and sentences and direct that Moti Lal’s bail bond 
be cancelled. If he has paid the fine or any part ‘of it the money shall be , 


refunded to him. Application allowed 
- KAMAN — Ciir 
. versus - l —— 
EMPEROR” 1935 


Penal Code, Secs. 299 and 300—Culpable homicide not amounting to murder. Dec. 17 
Where the accused struck a person on the side of the head with a branch goo. 
of a nim tree, which was rather thick and heavy, with the result that his Gamas Mazi 
skull was fractured and he died, beld, that the accused’s act was likely to J. i 
result in the death of the deceased but the death of the deceased was not 
the most probable result of his action, and he was therefore guilvy of 
culpable homicide not EAS to murder. 
_ Govindes case, 1 Bom. 342 relied on. 
CRIMINAL APPEAL from an order of R. L. YorxeE Esq., Sessions Judge 
of Meerut. 
S. N. Misra for the appellant. 
M. Waliullah (Assistant Government Advocate) ` for the Crown. 


The judgment of the Court was delivered by . 

_Asop, J.—This is an appeal by Khiman, Gujar, who was sentenced Affsop, J. 
to transportation for life under Section 302 of the Indian Penal -Code for 
murdering Hansa, Gujar. It is admitted that there was a quarrel because 
Hansa had built a wall and was under the impression that Khiman’s bul- 
locks had been tied near it and had done damage to it. The parties are at 
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issue whether the damage was done by the bullocks or not but that is a 


-matter of no importance. The prosecution case was that Khiman and 


his brother, Mathnu, attacked Hansa, the latter. seizing Hansa by the waist 
and the former hitting “him on the head with a branch cut from a Nim 
tree which was lying nearby. Both Khiman and Mathnu were sent up for 
trial ‘Their defence was that Khiman alone had been present when the 


- quarrel first began and Hansa and others had attacked him and made his 


nose bleed. According to the accused Mathnu came up a little while later 
and remonstrated about this conduct and that he in his turn was attacked 
by Hansa and others and when he was seized that Khiman hit Hansa on 
the head in order to release his brother. It is clear therefore that it is 
admitted by the accused that he had hit Hansa on the head and there can 
be no doubt that Hansa’s skull was fractured and that he died because of 


- a blow, so that if Khiman was to be found not guilty, it was necessary for 
> . him to prove that he acted in the exercise of the right of private defence. 


He produced no witnesses at all to prove what had happened at the time 
when the injury was caused. It does not appear that Mathnu had some 
abrasions on his arm but this does not prove that he was attacked. The 
prosecution evidence itself is that Mathnu seized Hansa by the waist and 


_ he might havé got these injuries in the course of the struggle. There is 


no evidence that Khiman acted in the exercise of the. right of private 
defence. The only result could have been that he must have been found 
guilty of having caused the injury. There is-still a question whether the 


offence was one of murder or of culpable homicide not amounting to 


-murder. The learned Sessions Judge has come to the conclusion that the 


offence is one within the definition in the 4th part of Section 300 of the 
Indian Penal Code because the act of Khiman in striking the deceased on 
the head with a branch of a Nim tree was so imminently dangerous that 
it must in all probability cause death or such bodily injury as is likely to 
cause death. We are unable'to agree. . We have seen the branch of the 
tree and although it is rather thick and heavy, we are not prepared to go 


__»so far as to say that a blow struck on the side of the head with such a 


weapon would in all probability cause the death of the person struck. On 


-the other hand, we are of opinion that Khiman’s act in striking the. deceased 


was ‘likely to cause death. We arè in agreemént with the views expressed 
in Govinda’s case’ in which a distinction is drawn between culpable homi- 
cide not amounting to murder and culpablé homicide amounting to murder. 
The fact that there are two sections, namely, Section.299 and Section 300 
shows that there is a distinction quite apart from the exceptions which 


. occur in Section 300 itself. - We agree with the view expressed in that 


judgment that the ‘offence is culpable homicide if death is likely to result 
and that it is murder if death is the most probable result. In the present 
case we think that Khiman’s act was likely to result in the death of the 
deceased but that the death of the deceased was not the most probable 
result of his action. We therefore set aside the conviction of the appellant 
for murder and substitute a conviction for culpable homicide not amount- 
ing to murder. We reduce the sentence from one of transportation for 
life to one of rigorous imprisonment for a period of five years. 
7 ILL R 1 Bom. 342 
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MOHAMMAD KHALIL 
Versus 
EMPEROR* 
“riminal Procedure Code, Sec. 139A—Order under Section 133—Existence of 
public lend denied—Procedure. 
It is not the business of a Magistrate in an enquiry under Section 139A, 
Cr. P. C., to decide whether the person against whom a provisional order 
has been passed under Section 133, Cr. P. C., has established that the land 
was not public land. The duty of a Magistrate under Section 139A, Cr. 
P. C., is merely to see whether the denial of the public right is frivolous 
or not. If the person who denies that right is able to produce some cyi- 
dence which prime facie there is no reason to disbelieve, it is not for the 
Magistrate to examine evidence on the other side by way of rebuttal and 
so forth and attempt to arrive at some decision. 
CRIMINAL REFERENCE made by Basu Harmar PRASAD, Sessions 
Judge of Azamgarh. 
Saila Nath Mukerji for the applicant. 
Mukbter Abmad for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 
Atrsop, J.—This is a reference by the learned Sessions Judge of 
Azamgarh recommending that an order passed by a Magistrate under the 
provisions of Section 133 of the Code of Criminal Procedure should be 
set aside in ap An application was made to the Magistrate that one 
Mohammad lil had gathered materials for building a house on a public 
place used by the public for recreation in the town of Mau. The Magis- 
trate issued a provisional order under Section 153 of the Code of Criminal 
Procedure. Mohammad Khalil then appeared and denied that the place 
was a public place at all. He said that the land was his own and that he 
had bought it from the zemindar. The magistrate purported -then to hold 
an enquiry under Section 139A of the Code of Criminal Procedure. 
Mohammad Khalil produced the karinda of the zamindar and proved that 
he had bought the land. = 4 : 
It may be that the magistrate is right in thinking that Mohammad 
Khalil had no right whatsoever to this land and that the land was really 
the property of the public or that the public was entitled to use it, but 
it seems to me that the learned Magistrate has misdirected himself by, think- 
ing that it was his business in an enquiry under Section 139A of the Code 
of Criminal Procedure to decide whether Mohammad Khalil had established 
that the land was not public land. It is obvious that questions of title 
of this kind are not intended to be decided in summary enquiries before 
a magistrate. These are matters which should be left to the decision of 
the Civil Court where the case can be properly fought out. The duty of 
a Magistrate under Section 139A of the Code of Criminal Procedure as 
I understand it is merely to see whether the denial of the public right is 
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frivolous or not. -If the person who denies that right is able to produce 
some evidence which prima facie there is no reason to disbelieve it is not 
for the Magistrate to examine evidence on the other side by way of rebuttal 
and so forth and attempt to arrive at some final decision. There does 
not ap any prima facie reason for thinking that the witnesses produced 
by Mo ad Khalil were absolutely unworthy of belief. 

I set aside the order by which the learned Magistrate confirmed his' 
provisional order under Section 133 of the Code of Criminal Procedure 
and direct that proceedings shall be stayed until the matter of the existence 
of the public right shall be decided by a competent civil court. 


BATUK 
VETSHS 
; EMPEROR* 
Criminal Procedure Code, Sec. 139A—Order under Sec. 133—Existence of public 
way denied—Procedure. 
Under the provisions of Section 139A, Cr. P. C., where a person against 
whom a provisional order has been passed under Section 133, Cr. P. C., 
comes into court and denies the existence of a public way, it is not for 
the magistrate to come to a definite conclusion whether the denial is valid 
or not. It is his duty merely to see that there is some reliable eviderice 
in support of the denial, that is, in other words, to see whether there is 
some evidence which, if not rebutted or explained, would lead to a reason- 
‘able conclusion that the public way did not exist. : 
CRIMINAL REFERENCE made by V. Menta Esq., Sessions Judge of 
Mirzapur. 


The applicant was not represented. 
M. Walt (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Atsop, J.—The learned Sessions -Judge of Mirzapur has made a 
reference to this Court recommending that an order passed under Section 
133 of the Code of Criminal Procedure by a Magistrate of the first class 
should be set aside in revision. The Magistrate passed a provisional order 
that one Batuk should remove an unlawful obstruction from a public 
way. Batuk appeared to oppose this order and put in a written state- 
ment in which he said, among other things, that there was no public way 
at the place where the alleged obstruction had been put up. The Magis- 
trate gave him time to produce evidence and eventually as he asked. for 
adjournments and did not bring any witnesses to the court made the 
original ‘order absolute. There~was however some material upon the 
record from which the Magistrate might have concluded that there was 
reliable evidence in support of the denial of the existence of a public way. 
The learned Magistrate appears to have misdirected himself because he 
appears to have thought that it was necessary for him to decide as a 
matter of fact whether there was a public way or not. Under the provi- 
sions of Section 139A, Cr. P. C. where a person against whom a provi-` 
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sional order has been passed under Section 133, Cr. P. C. comes into court 
and denies the existence of a public way it is not for the Magistrate to 
come to a definite conclusion whether the denial is valid or not. It is his 
duty merely to see that there is some reliable evidence in support of the 
denial, that is, in other words, to see whether there is some evidence which, 
if not rebutted or explained would lead to a reasonable conclusion that 
the public way did not exist. In this case Batuk had produced copies of 
the village records which showed that the alleged obstruction was in cer- 
tain plots which were regarded as being the property of Batuk’s wife 
obtained by her as a result of a partition. There was also an order passed 
by a Magistrate on a previous occasion in similar proceedings under Sec- 
tion 133, Cr. P. C. that no public way existed. In these circumstances it 
was the duty of the Magistrate to,stay the proceedings until the matter of 
the existence of the right of way had been decided by a competent civil 
court. I, therefore, set aside the order by which the learned Magistrate 
made his provisional order absolute and J direct that proceedings in the 
case shall be stayed until the matter of the existence of the right of way 
has been decided by a competent civil court. 


DUKHI 
Versus 
EMPEROR* o 
U. P. Prevention of Adulteration Act, Sec. 4—Customer asks for milk—Seller 
supplies skimmed milk—Whetber guilty under Sec. 4. 

Where a customer asks for “milk” he should be understood to be desirous 
of purchasing pure milk; and if he is supplied skimmed milk by the seller, 
who does not make it clear that the milk he was supplying was skimmed 
milk, he is guilty under the first part of Section 4, U. P. Prevention of 
Adulteration Act. Similarly, where a person gives out that “milk” was 
for sale at his shop, he should be taken to offer to sell pure milk, and not 
skimmed milk; and if while he is offering to sell “milk” he supplies 
skimmed milk, be is guilty under the second part of Section 4 of the Act. 

CRIMINAL REVISION from an order of V. MEHTA Esg., Sessions Judge 
of Mirzapur. 


The applicant appeared in person. 
M. Waltullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 
NIAMATULLAH, J.—This is an application by one Dukhi Halwai of 
Mirzapur against an order of conviction passed by a Magistrate, I Class, 
of that district under Section 4, U. P. Prevention of Adulteration Act. 
The applicant is a ‘halwai’ and sells among other things ‘bala? and milk. 
On March 7, 1935 a Sanitary Inspector of Mirzapur went to his shop and 
asked for half a seer of milk. The applicant supplied that quantity of 
milk for one anna, that is to say, he sold at the rate of two annas a seer. 
The Sanitary Inspector there and then divided the milk bought by him 
into three parts, one of which was left with the applicant in a sealed phial 
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and another part was sent in a sealed, phial to the Public Analyst for 
examination. It was found that the milk was deficient in fat to the 
extent of 63 per cent. The applicant was prosecuted under the U. P. 
Prevention of Adulteration Act and convicted. He has applied to this 
Court in revision. ` 

It is argued that the applicant never professed to sell pure milk and 
that every ‘halwa? in the locality who sells ‘balai? has to sell skimmed 
milk, which is left after the ‘balai’ is extracted. It is contended that if 
the Sanitary Inspector had asked for pure milk, the applicant would have 
told him that the milk which was for sale at hi shop in the evening (it 
was in the evening that the Sanitary Inspector purchased the milk at the 
applicant’s shop) was skimmed milk, which was usually sold by the halwais 
at the rate of 2 annas a seer. 

The applicant was tried summarily, ‘and it does not appear from the 
record that the Sanitary Inspector added any qualification to the milk. 
It may be taken that all he asked for was ‘milk’ and that the accused 
supplied skimmed milk without informing the Sanitary Inspector that it 
was not pure milk. [he question is whether on these facts the applicant 
was rightly convicted of an offence under Section 4 of the U.'P. Preven- 
tion of Adulteration Act. As I read this section, it is divisible into two 
parts; (1) where the accused sells to the prejudice of the purchaser, any 
article of food which is not of the nature, substance or quality of the 
article demanded by such purchaser, or (2) the accused sells or offers or 
exposes for sale any article of food which is not of the nature, substance 
or quality which it purports to be. In the present case, if the Sanitary 
Inspector be considered to have asked for pure milk and the applicant 
supplied skimmed milk, he ‘is clearly guilty under Section 4. He is also 
to be deemed guilty if he professed to sell pure milk while the milk that 
he supplied was skimmed milk. In my opinion, where a customer asks 
for “milk” he should be understood to be desirous of purchasing pure 
milk; and if he is supplied skimmed milk by the seller, who does not make 
it clear that the milk he was supplying-was skimmed milk, he is guilty 
under the first part of Section 4. Similarly, where a person gives out 
that “milk” was for sale at his shop, he should be taken to offer to sell 


. pure milk, and not skimmed milk; and if while he is offering to sell “milk” 


he supplies skimmed milk, he is guilty under the second part of that section. 

The ‘halwais’ of Mirzapur, and possibly of other places, are to make 
it clear to their customers that they sell skimmed milk, as distinguished 
from pure milk, so as to leave no room for any deception. On the facts 
of this case I think the applicant was sey convicted. 

The fine of Rs. 10, imposed by the Magistrate taken with Rs. 4 as 
costs for the prosecution and Rs. 15, ae fee of the Public Analyst which 
must be paid on conviction is somewhat excessive for a first offence. I 
reduce it to Rs. 5, with. Rs. 4 as costs of the prosecution and Rs. 15, the 
Analyst’s fee. Subject to this modification hie order of the Magistrate 
shall stand. The fine if paid should be refunded to the extent of Rs. 5 
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SECRETARY OF STATE FOR INDIA IN COUNCIL, THROUGH 
THE COLLECTOR OF AGRA (Defendant) - 
i VETSHS 
CHAND MAL AND ANOTHER (Plsintiffs)* 
Provincial Insolvency Act (V of 1920), Sec. 57—Official Receiver—W rongful 
acts of —W bether Secretary of State liable. 

The Secretary of State is not liable in tort or otherwise for the conse- 
quences of wrongful acts of official receivers in the discharge of their 
duties under the Provincial Insolvency Act. ` 

Ram Shanker v. The Secretary of State for Indis, 1932 A. L. J. 842 
followed. l 

Fmsr APPEAL from a decree of MAULVI MunammaD JUNAID, Sub- 
ordinate Judge of Agra. 

Mubemmad Ismail (Government Advocate) for the appellant. 

S. N. Sen and Krishna Murari Lal for the respondents. 


‘The judgment of the Court was delivered by 


NIAMATULLAH, J.—This is an appeal by the Secretary of State for 
India in Council and arises from a suit brought by Seth Chand Mal, 
plaintiff-respondent, for recovery of Rs. 5,130, alleged to have been em- 
bezzled by the 2nd defendant, Bhagwant Kishore Baijal. It appears that 
a firm styled Kundan Lal Gordhan Das borrowed Rs. 10,000 from the 
plaintiff on the security of certain premisés situate in Muttra. The afore- 
said firm was adjudged insolvent, and Bhagwant Kishore Baijal, defendant 
2, who was the official receiver, was appointed receiver of the estate of the 
insolvent firm. Under the orders of the court, the premises hypothecated 
to the plaintiff were to be sold by the receiver, whose duty it was to pay 
out of the sale proceeds such amount as was due to the plaintiff. The 
receiver sold the property for nearly Rs. 14,000, and paid thereout a sum 
of Rs. 8,000 to the plaintiff. Subsequently the receiver absconded with 
a large sum of money, including part of the sale proceeds of the property 
belonging to the insolvent firm, Kundan Lal Gordhan Das. Thereupon 
the plaintiff instituted the suit which has given rise to this appeal for 
recovery of the balance due to him from the Secretary of State for India 
in Council, impleaded as defendant 1, and Bhagwant Kishore Baijal, late 
official receiver, as defendant No. 2. The proceedings were ex parte against 
the latter; but the plaintiff’s claim was contested on behalf of the Secretary 
of State. The learned Subordinate Judge of Agra decreed the suit against 
both the defendants. His decree is challenged in the present appeal by 
the Secretary of State. 

The sole question involved in the appeal is whether the Secretary of 
State is liable in tort or otherwise for the consequences of wrongful acts 
of official receivers in the discharge of their duties under the Provincial 
Insolvency Act. The learned Subordinate Judge referred to a number of 
authorities in trying to establish the proposition that an official receiver is 
an officer of the court. Having arrived at that conclusion, he proceeded to 
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hold that an official seer should be considered as a servant of the Secre- 
tary of State. In that view, he decreed the plaintiff’s claim against the Sec- 
retary of State for such amount as remained unpaid to him in consequence 


Secastaxy or of the embezzlement committed by defendant No. 2. It is to be regretted 


STATE 
v. 


that authorities clearly bearing on the point in dispute between the parties 


_‘Cuanp Mat were not quoted before the learned Subordinate Judge, who seems to have 


Niemal- 
allab, J. 


Buwnwet, J. 


been ať pains to find the right solution of the problem which presented 
itself to him. A receiver is an officer of the court appointed under statu- 
tory provisions, and the fact that an official receiver is provided for a 
particular district and the Insolvency Court appoints him to act as a 
receiver in a certain case cannot make the receiver a servant of the Sec- 
retary of State for India nor is the latter responsible for the receiver’s 
wrongful acts in the discharge of his duties. The point is covered by 
Rem Shenker v. The Secretary of State for India in Council', in which a 
Division Bench of this Court has reviewed many authorities and definitely 
held that the Secretary of State or the Government is not responsible for 
wrongful acts of. official receivers appointed under the Insolvency Act. 
Following that ruling, we hold that the plaintiff’s suit, so far as it. was 
directed against the Secretary of State, was clearly misconceived. Accord- 
ingly we allow this appeal, set aside the decree of the lower court so far as 
it is against the appellant, the Secretary of State for India in Council, and 
dismiss the plaintiffs claim against him with costs in both courts. 

Appeal allowed 
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MAHARAJI (MUSAMMAT) (Plaintiff) 
VETSUS 
BHAGWATI PRASAD AND orHerRs (Defendants) * 
Civil Procedure Code, Or. 21, R. 35(2)—Sult for possession by ome of several 
reversioners for bis fractional shere—Form of decree—Deltvery of possession 


—Symbolical—Sufficient to interrupt adverse possession. 
Where one of several reversioners brought a suit for possession of only 


his fractional share in the properties and not for the entire properties, he 
was not entitled to get the defendant altogether dispossessed from the 
properties. Accordingly under Or. 21, R. 35(2) the decree being for 
joint possession of immovable property only, possession could be delivered 
by afftxing a copy of the warrant in some conspicuous place on the property 
and proclaiming it by beat of drum or other customary mode, and such 
symbolical delivery of possession was sufficient to interrupt adverse posses- 


sion. 
Thakur Sri Radha Krishna Chanderji v. Rem Babadur, 16 A. L. J. 33 
and Jeng Babadur Singh v. Henwent Singh, 19 A. L. J. 469 referred fo. 


LETTERS PATENT APPEAL against the order of the Hon’sLe MR. 
Justice BayPaL 
Ambika Prasad Dube for the appellant. 
N. Upadbiya for the respondents. 
The judgment of the Court was delivered by 
*L, P. A. 148 of 1934 


A. L- J. È. HIGH COURT gi 


SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of a suit for 
recovery of possession of a grove and certain fixed-rate tenancies. The 
courts below decreed the claim but on appeal a learned Judge of this 
Court has dismissed the suit. 

It appears that the properties in dispute originally belonged to one 
Upadhya and on his death it came into the possession of his widow Mst. 
Maktula who made a gift of it to the defendant Ram Kumar. On Mst. 
Maktula’s death the plaintiff's father Dwarka Prasad brought a suit in 
1925 for possession of these properties against Ram Kumar and his brothers. 
This suit was decreed and the decree was confirmed by the appellate court. 
Dwarka Prasad then applied for the execution of his decree and obtained 
formal possession over the properties in dispute on February 23, 1927. 
After Dwarka’s death the present plaintiffs as his daughters and heirs have 
brought the suit for possession against the defendant on the ground that 
they have been in unlawful possession. The learned Judge of this Court 
has held that in view of the pronouncement of the Full Bench of this 
Court in Jang Bahadur Singh v. Harwant Singh' the previous formal 
delivery of possession was of no avail and the suit is barred by Section 47, 
Civil Procedure Code. 

It was held by their Lordships of the Privy Council in the case of 
Thakur Sri Radha Krishna Chanderji v. Ram Babadur*, that a symbolical 





delivery of possession is sufficient to interrupt adverse possession if the ~ 


adverse possessors are parties to the proceedings in which it was given. 
No doubt the Full Bench in the case referred to above has drawn a distinc- 
tion between possession obtained in respect of a house property and other 
property. Now in the present case the strong point in favour of the 
plaintiffs is that Dwarka was only one of several reversioners and had 
brought a suit for possession of only his fractional share in the properties 
and not for the entire properties. He was therefore not entitled to get 
the defendants altogether dispossessed from the properties. Accordingly 
under O. 21, R. 35 (2) the decree being for joint possession of immovable 
property only, possession could be alge by affixing a copy of the 
warrant in some conspicuous place on the property and proclaiming it by 
beat of drum or other customary mode. It was impossible for the execu- 
tion court to proceed under Sub-rule (1) of that rule. It follows that 
what should have been done was actually done in this case and therefore 
it must be held that possession was duly delivered to Dwarka on the 
previous occasion. 

We accordingly allow this appeal and setting aside the decree of the 
Jearned Judge of this Court restore that of the lower appellate court with 
costs in all the courts. 

| Appeal allowed 
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RAJA RAM 
VETSUS 
EMPEROR* 
Railways Act, Sec. 120B—Conviction under—Whether exact words used to be 


proved. 

Where the magistrate believed the evidence that the accused used the 
most filthy abuse on the railway station and fined him under Section 120B, 
Railways Act, and the Sessions Judge made a reference to the High Court 
because in his opinion it was not legal for the magistrate to convict the 
accused unless exact words used were proved. Held, that the can- 
viction was not bad. If the case of the accused was that he made use 
of expressions which could not properly be described as abusive it was 
open to him to prove exactly what he said. 

CRIMINAL REFERENCE made by Basu Ratan Lat, Second Addi- 
tional Sessions Judge of Allahabad. 


K. N. Maleviya and Man Singh for the applicant. 
R. C. Ghatak for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


ALLSOP, J.—This is a reference made by the learned Second Addi- 
tional Sessions Judge of Allahabad suggesting that senterice of fine should 
be set aside in revision and also that an order binding the accused person 
over under Section 106 of the Code of Criminal Procedure should be set 
aside. The accused person was fined under Section 120B of the Indian 
Railways Act for using abusive language on the railway station. -He is 
a pragwal and there was the usual dispute about pilgrims. It appears 
that an association has been formed to prevent pragwals from making a 
nuisance of themselves. The accused went to the station and tried to force 
two pilgrims to accompany him. One of the members of the association 
remonstrated with him and he is then said to have used the most filthy 
abuse and to have invited the member of the association to come outside 
the station where he would give him a thorough good beating. 

The learned Magistrate believed the evidence. The learned Second 
Additional Sessions Judge has made this reference because he says in the 
first place that it was not legal for the magistrate to convict the man 
unless the exact words used were proved. There is certainly a case reported 
in the All-India Reporter from Lahore which gives some support to this 
contention, but with the greatest respect I am unable to agree with it. 
It is unreasonable to expect any person who has been well abused to 
remember the exact words used. It is not likely that be will take them 
down in writing and yet it seems to me he will certainly very well know 
whether the language was abusive or not. If the case of the accused was 
that he had made use of expressions which could not properly be described 
as abusive it was open to him to prove exactly what he said. ‘There is 


‘certainly no ground for revision of the order of fine. In respect of the 
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order binding the accused person over it appears that that -order was 
passed more than a year ago and it was only for a period of one year. 
It is therefore useless to interfere under the revisional jurisdiction. It does 
not appear that any substantial injustice was done in any case and if it 
has been done it is too late to remedy the matter. The argument is that 
using abusive language and being generally disorderly at a railway station 
does not amount to a breach of the peace. J very much doubt whether 
this contention is correct. 
I refuse to interfere. The papers may be returned. 

l Reference rejected 


\ 


NIRANJAN LAL 
versus 
EMPEROR* 
Criminal Procedure Code, Sec. 145—Order of attachment tinder—Scope of. 
Where a Magistrate passed an order under Section 145, Cr. P. C., that 
a house as well as the moveables in it should be attached and placed in the 
possession of a receiver. Held, that when properly interpreted the order 
was legal. It is the house that has been attached and once a house is 
attached and the court is deemed to be in possession of it, neither party 
can enter it or go into the premises appurtenant to it to remove any 
movable property which may be on those premises. 
CRIMINAL REFERENCE made by the Additional Sessions Judge of 
Aligarh. 
K. D. Malaviya and S. B. L. Gaur for the applicant. 
B. Malik for the opposite party. 
M. Waliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Atxsop, J.—This is a reference by the learned Additional Sessions 
Judge of Aligarh, recommending that an order made by a Magistrate in 
the district of Etah under Section 145 of the Code of Criminal Procedure 
should be set aside in part. There was a dispute about a house and the 
police made a report to the magistrate that there was a serious danger of 
a breach of the peace. The magistrate passed an order on August 24, 
1935 that the house as well as the movables in it should be attached and 
placed in the possession of a receiver. On August 29, 1935 he seems to 
have had some doubt about the legality of his previous order and he 
cancelled it in so far as it referred to movable property. On August 30, 
1935 he heard the parties and came to the conclusion that the order of 
August 24 should be restored. He thereupon restored it. It is suggested 
that that order was illegal in so far as it referred to movable property. 
The magistrate has explained that he intended only to attach such movable 
property as was inside the house. I do not think it is necessary to vary 
the order of the magistrate; but it is necessary to explain it so that it 
may not be misconstrued. It is the house that has been attached and of 
course once a house is attached and the court is deemed to be in possession 
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nanan of it, neither party can enter it or go into the premises appurtenant to it 
to remove any movable property which may be on those premises, The 
opposite party who moved the Sessions Court in revision has urged that 
Nmansan there are some cattle belonging to him and some personal belongings in 

a the house or in the premises appurtenant to it. He says that this property 
Erexor cannot come under attachment. It may be that this property cannot be 
attached; but if it is in a building which is in the possession of another, 
the person claiming it certainly cannot go into that building to remove 
it. The proper course for the person who has moved the Sessions Court 
is to obtain an order from the magistrate permitting him to enter upon 
the premises for the purpose of removing anything which he may satisfy 
the magistrate is his personal property. There is no need to pass any other 
order in these proceedings at this stage. 
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CIVIL 
1935 SURENDRA KRISHNA ROY, SINCE DECEASED (NOW REPRESENTED 
ATE BY BIRENDRA KRISHNA ROY anp OTHERS) AND ANOTHER 
i Versus 
Loan MOHAMMAD SYED ALI MATWALI (MIRZA), sINCE DECEASED, 
THANEKERTON AND OTHERS* 
diame Buldence Act, Sec. 90—Period of 30 years—Date from which to be reckoned, 
Sm Groage Under Section 90 of the Indian Evidence Act the period of 30 years 
Ranxo is to be reckoned, not from the date upon which the deed is filed in 


court but from the date on which, it having been tendered in evidence, its 
genuineness or otherwise becomes the subject of proof. 
Minu Sirker v. Rhedoy Nath Roy, [1879] $ Cal. L. R. 135 approved. 
APPEAL from a decision of the High Court of Judicature at Fort 
William in Bengal. 
Leslie DeGruyther, K. C. and W. Wallach for the appellants, 
Nissim for the respondents. 
The following judgment was delivered by 
Sır George Sm GrEorcE RANxNn— This appeal arises out of a suit brought on 
Renki» January 30, 1918, for declaration of title to and for possession of a parcel 
of land at Kidderpore now known as 18, Kaila Sarak Road, On the side of 
the plaintiff and on the side of the defendants there have been various 
devolutions of interest, to which however it is not now material to direct 
attention. The plaintiff's case was. that in 1903 he purchased the lands 
In schedule Ka to the plaint from a Commissioner of Partition who was 
selling them under an‘order of the Court made in a Partition suit having 
reference to the Bhukailash Raj estate. The property which he purchased 
was lakberaj and it is now admitted that the plaintiff has the title which 
he claims and that it covers the land in suit. The suit lands were at one 
time described as measuring about 14 bighas but according to later mea- 
surements it would seem that they amount roughly to an acre, being 
about 2 bighas 13 cottas. 
The case for the plaintiff is that the defendants have no interest in 
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mthese lands higher than a precarious tenancy interest terminable by fifteen © Gym 
days’ notice. The defendants on the other hand contend that they have j,,; 
a permanent tenancy right. They set up the case that in 1830 a pre- — 
«decessor of the plaintiff granted to one Sobrati a mourasi mokarari kayem1 miner 
patta, and that in 1856 Sobrati granted a dur-mourasi patta to Korban ia 
Ali Serang; that Korban Ali in 1912 transferred his rights tò Anwar Miah Morm. Svevo 
and that Anwar Miah in 1914 sold to Elias Maurice the original defendant ^= 
No. 1. The title of Maurice has pending suit become vested in certain Sir George 
persons of the name of Roy who are the appellants before the Board. Rankin 
Though the suit was instituted in 1918 it did not come on for trial 
until 1927. In 1921 it appears to have occurred to the advisers of the 
plaintiff that as he had not given any notice to determine the defendants’ 
tenancy he would be in a difficulty upon his own case in recovering khas 
possession. Accordingly an order was obtained giving permission to with- 
draw the suit and to bring a fresh suit, but this question was taken in 
revision to the High Court by Elias Maurice defendant No. 1 who agreed 
to waive notice under Section 106 of the Transfer of Property Act, and 
that the suit might proceed upon that footing. An order was made by 
the High Court accordingly and no question of notice or limitation now 
arises to be di 
At the hearing of the suit in 1927 the learned Subordinate Judge 
accepted as genuine documents of 1830 [exhibit B] and 1856 [exhibit C]: 
holding that the defendants had made out permanent right,the gave to the 
plaintiff a declaration of his superior title to the land but dismissed his 
prayer for khas possession. On appeal by the plaintiff to the High Court 
of Calcutta the learned Judges took a different view of the genuineness of 
the documents of 1830 and 1856, and refused to hold them proved or to 
presume their genuineness under Section 90 read with Section 4 of the 
Indian Evidence Act. Whether they were right or wrong in taking this 
view is the sole question which their Lordships have now to determine. 
In the High Court both learned Judges comment upon the suspicious 
appearance of exhibits B and C and Mukerji, J. refers to the shining ink 
and the thin pointed pen as particular matters of suspicion. On the 
whole however their Lordships do not think fit to proceed upon this 
ground. 
It has to be admitted that at no time before 1912 when these docu- 
ments are recited in the transfer by Korban Ali to Anwar Miah is any 
mention of or reference to these documents to be discovered in the evidence. 
The High Court were materially influenced by two other documents 
which seem to cast great doubt upon the genuineness of exhibits B and C. 
The first, exhibit 4A, purports to be an original unregistered kabuliyat 
executed by Korban Ali in 1892 in favour of the Bhukailash estate which 
is known to have been at that time under the receivership of Mr. A. M. 
Dunne. It is written on stamped paper and at the head of it there is 
written “Confirmed, A. M. Dunne” [in handwriting], “receiver of- the 
estate of Raja Kallisunkur Ghosaul Bahadur” [rubber or other stamp]. 
Underneath that again in handwriting is “for one year certain A.M.D.” 
and the initials A.M.D. are also at the foot of the second page of the 
document. At the top of the first page the name “Korban Ali Serang” ° 


~ in 


Sa George 
Rankin 
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purports to. be signed. The document purports also to be signed at the 
foot by Purno Chandra Chattopadhaya and Ramdhan Basu. The docu- 
ment recites that: l i 
A plot of 11⁄2 bighas of land within the zemindari of the estate 
under your administration bearing a monthly rental of Rs. 2|7 is recorded 
in the nme of Sobrati Sheikh. Since the said Sobrati Sheikh absconded 
and since it has been notufied that the said plot of land would be re-settled, 
I willingly appear (before you) and agree to the said settlement and 
pray for the same; and according to my prayer, you settle the said land 
with me enhancing annas 7-8 pies over and above the said rent. 

The document further purports to contain a promise by Korban Ali 
to pay the rent every month to the tehsildar of the Bhukailash estate and 
to provide that on the expiry of the term the receiver should be entitled 
to make settlement of the said land and jama according to his pleasure. 
There ‘are moreover provisions whereby Korban Ali promises not to cons- 
truct any pucca building on the land nor to do any other work giving rise 
to a permanent interest in the land. It was further provided that if the 
land was required Korban Ali would vacate the same on receipt of 15 days’ 
notice. The description of the land is given as No. 7 Tilakporhoi in Dibi 
Komedanbagan, Perganah Magoora, Police Station Ekbalpur, and in the 
schedule certain boundaries are given which will be referred to later in 
this judgment, l 

The second document bearing upon the genuineness of exhibits B and 
C is a beba-bil-ewaz dated May 20, 1900, exhibit 7, which purports to 
have been executed by Sheikh Korban Ali Serang in favour of his wife 
Srimutty Najibannessa Bibi, daughter of Haidarali Serang. The docu- 
ment before the Court is not the original but is a certified copy obtained 
from the Registration Office. It bears the registration number, No. 981, 
and has over the signature of the Registrar a statement that execution is 
admitted by the above Sheikh Korban Ali Serang who is identified by 
Sheikh Ahmed Ali, etc. The recitals in the document are to the effect 
that Korban Ali owes his wife Rs. 1,000 for dower: that he has not the 
means to pay the dower at once but that he has taken a lease of 114 bighas 
of land ath tank within certain boundaries in the taluq of Raja Satya 
Nandan Ghoshal, Zemindar, in village Koylasarak, Police Station Ekbal- 
pur, on an annual rent of Rs. 35; that he has built thereon one tiled hut 
with mud walls and three tiled huts with mat walls, and is in possession 
of the same and of certain articles thereinafter mentioned by letting out 
the same to tenants. The deed goes on to say that Korban Ali fixes the 
price of the huts with all rights and incidents thereon and of the articles 
at Rs. 598 and makes a gift of them to his wife in lieu of dower. ‘You 
become vested with my rights and title from to-day and being entitled 
to make gift and sale thereof go on enjoying and possessing the same in 
great felicity down to your sons, grandsons, and heirs in succession, by 
paying the fixed rent in the Zemindar’s sherista.” 

It will be observed upon the face of this beba- bil-ewaz that the an- 
nual rent of Rs. 35 therein referred to is exactly the same as twelve times 
the monthly rental of Rs. 2-14-8 reserved in exhibit 4A. It will be 
observed also that whether or not it can truthfully be said that exhibit 7 
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surports to make a transfer of the huts and chattels only and not of any 
nterest in the land, a construction which is somewhat difficult, the recitals 
ire inconsistent with the right of Korban Ali being that of dur-mourasi 
enant under exhibit C the instrument of 1856. Under that patta his 
‘ent would not be an annual rent of Rs. 35 nor would it be payable into 
he Zemindar’s sherista. 

Having regard to the fact that no reference to exhibits B and C can 
be traced prior to 1912 the learned Judges of the High Court took the 
view that the kabuliyat of 1892-and the beba-bil-ewaz of 1900 cast such 
doubt upon the genuineness of exhibits B and C that the defence must be 
held to have failed to prove the permanent right alleged, it not being 
proper to make any presumption under Section 90 in favour of the gen- 
uineness of exhibits B and C. ° 

The other evidence in the case, certain survey papers, the municipal 
records and the municipal bills, adds little or nothing to the proof of a 
permanent right. 

The main contention on behalf of the appellants before the Board 
with reference to the documents of 1892 and 1900 was that these docu- 
ments are not properly proved and that it is not proved that the land 
to which they relate is the land in suit. 

In the High Court it was pointed out that the kabuliyat of 1892 
(exhibit 4A) was itself at the time of the trial in 1927 over 30 years 
old, and that under Section 90 of the Indian Evidence Act the presump- 
tion could be made that it was executed by Korban Ali as it purports to 
be. At one time it was argued that Section 90 would not apply to this 
document by reason that it was filed in Court by the plaintiffs on Novem- 
ber 11, 1918. Their Lordships are however of opinion that under Section 
90 of the Indian Evidence Act the period of 30 years is to be reckoned, not 
from the date upon which the deed is filed in Court but from the date on 
which, it having been tendered in evidence, its genuineness or otherwise 
becomes the subject of proof. This was decided in the case of Minu 
Sirker v. Rbedoy Nath Roy’. 

It is true that the only evidence given with reference to the signatures 
other than that of Mr. Dunne was altogether ineffective, but Kumar 
Satya Mohan Ghosal, who says that he is 60 years of age in 1927, gives 
some evidence about the partition suit of the Bhukailash joint estate. He 
sa 

i A receiver was appointed to the estate. Mr. Fergusson was the Receiver, 
then Mr. Dunne was Receiver This is the signature of Mr. Dunne 

in the kabulyat executed by Korban Ali. Signature proved (ext. 4). 
In cross-examination he says “The signature of Mr. Dunne, exhibit 4, 
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was not made in my presence.” Upon this learned counsel for the appel- ” 


lants is justified in his comment that evidence is not properly given of the 

facts which under Section 47 of the Evidence Act it is necessary to prove. 

On the other hand the learned trial Judge’s note “Signature proved” con- 

tains no hint of objection taken at the time, and the only cross-examina- 

tion on the point appears to be directed, not to showing that the witness 

is unacquainted with the handwriting of Mr. Dunne, but merely to the 
171879] 5: Cal L R 135 
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Cv fact that he did not witness the signature. The document having bee: 
ips; fled by the plaintiff comes prima facie from proper custody nor has th 
—— custody been challenged by any cross-examination. 

SURENDRA As regards exhibit 7-it ig objected that the original is not before th 
ee Ror Court but only a certified copy. Elias Maurice, defendant No. 1, givin; 
Momo. Sre evidence in 1916 in a previous proceeding having- reference to the lan 

Au in suit stated (exhibit 11). 

Sh Giorni My title deeds include a deed of gift from Korban Ali to his wif 
© | Rankin Najibannessa Bibi in 1900. I can produce it as I have got it now am 
produce.- It is in respect of three huts and one Malgudam on the 7 katt: 

plot (ext. A). 

It would seem therefore that the objection to the admissibility o1 
exhibit 7 is that defendant No. 1 himself should have been given a notice 
to produce the original before the certified copy was put in evidence. 

The appellants however cannot make anything of this objection. 
Elias Maurice giving evidence in the present case appears to deny that he 
got any hebs-bil-ewaz from his vendor, and gives no account of what 
happened to the document; though there is a Passage where he says gene- 
rally “I made over all the documents to the mortgagee”, a reference to the 

- present appellants who were substituted for him in January, 1930, before 
this case was dealt with by the High Court. The only purpose of a notice 
under Secs. 65 and 66 ot the Evidence Act is to give the party an oppor- 
tunity by producing the original to secure, if he pleases, the best evidence of 
the contents. The difference between a certified copy and the original for 
the purposes of the present case is not very obvious, but secondary evidence 
is admissible when the party offering evidence of its contents cannot for 
any reason ‘not arising from his own default or neglect produce the original 
document in reasonable time [Section 65]; and under Section 66 the Court 
has absolute power, when it thinks fit, to dispense with a notice under 
these sections. As defendant No.~1 had not filed the original, denied 
having ever had it, and gave no reliable account of what happened to it, 
the appellants can hardly claim now that the certified copy should have 
been rejected when tendered by the plaintiff. But in truth the appel- 
lante’ criticisms are misconceived. In the face of the evidence given by 
Maurice as recorded in exhibit 11, the defendants were in no position to 
ask the Court to presume the genuineness of the documents of 1830 and 
1856 unless the contents of the beba-bil-ewoz were laid before the Court. 
Rather than find against them on their own failure to produce the docu- 
ment it was eminently reasonable in the circumstances of this case to per- 
mit the plaintiff to produce the certified copy. 

In these circumstances their Lordships have no diffculty in holding 
that the kabuliyat of 1892 and the beba-bil-ewaz of 1900 are documents 
which the Court is entitled to look at, the former being presumed to be 
genuine under the provisions of Section 90, and the latter being proved. 
That the lands mentioned in these two documents are the lands in suit 
is a conclusion as to which there is no real diffculty. In view of the 
evidence of Maurice himself it is difficult to suggest. that the lands of the 
heba-bil-ewaz are different lands, and though the namés of neighbouring 

" tenants have naturally altered between 1892 and 1900 the correspondence 
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} 
man the description of boundaries given in these two documents is marked. Gm 
The learned Judges of the High Court had ample ground for coming to [ss 
the conclusion that they both refer to the suit lands. In these circum- — 
stances it appears to their Lordships that the documents of 1892 and 1900 Kasia R 
cast the gravest doubt upon the genuineness’ of the alleged pattas of 1830 ee 
and 1856, and that the learned Judges of the High Court, rightly refusing Moim. Svir 
to presume the latter documents to be genuine, were justified i in the decree ^= 
which they made. Sir George 
Their Lordships will humbly advise His Majesty that this appeal should —-RssAts 
be dismissed with costs. 
Appeal dismissed 
W. W. Box & Co.—Solicitors for the appellants. 
Francis and Harker—Solicitors for the respondents. 
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PRATAPMULL AGARWALA alias PRATAPMULL BAGARIA 1935 
AND ANOTHER ey è 
versus 
DHANABATI BIBI alias DHANOO BIBI anv oTHeERS (Defendants) * Lorn 
Hindu Lew—Mitskshara—Partitron suit—Preliminery ‘decree—Whife’s share ae ERA 
declared—When she becomes owner of the share. o 
According to the Mitakshara law the mother, grandmother or wife of Sm Gronar +» 
one of the members of a joint family is entitled to a share when the mem- RANKIN 
bers of the joint family divide the family estate between themselves by 
metes and bounds, but no right to such a share is conferred upon her by 
a mere severance of the joint status of the family. A preliminary decree 
in a partition suit declaring her right to a particular share does not make 
her the owner of such a share until the division is actually made as she 
has no pre-existing right in the estate except a right of maintenance. 
Sheo Dayal Tewari v. Jadoonsth Teweri, [1868] 9 W. R. 61; Beti 
Kunwar v. Jenki Kunwar, J. L. R 33 All. 118; Reoji Bhikaji Kondkar v. 
Anant Laxman Kondker, I. L. R. 42 Bom. 535 approved. 
APPEAL from. a decision of the High Court of Judicature at Fort 
William in Bengal. , 
A. M, Dunne, K. C. and W. Wallach for the appellants. i 
The other side was not represented. 
The following judgment was delivered by 
SR LANCELOT SANDERSON— This is an appeal by the plaintiffs in Suic Str Lssceot 
No. 561 of 1933 from a decree of the High Court of Judicature at Fort S«*4*™* 
William in Bengal in its appellate jurisdiction dated June 5, 1934, which 
reversed a decree passed by the said High Court in its original civil juris- 
diction dated November 21, 1933, and dismissed the plaintiffs’ suit with 
costs. g 
The plaintiffs carry on business under the name and style of Pratap- 
mull Rameswar as moneylenders. Chunilal Johury and his son, Motilal 
Johury, constituted a joint Hindu family governed by the Mitakshara law 
*P. C. A. 28 of 1935 = 0 
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and from time to time the plaintiffs lent them money which they alleged 
was for legal necessity and for the benefit of the borrowers and their family 
on the security of properties belonging to them. On December 21, 1927, 


PRaATAPMULL plaintiffs lent Chunilal and Motilal Rs. 25,000 at 8 per cent interest on 


mortgage; on October 12, 1928, they lent them a ‘further sum ` of 
Rs, 2,00,000 at 7/4 per cent interest on mortgage and on March 11, 
1929, they lent them Rs:35,000 at 7 per cent interest on mortgage. The 
mortgages were upon the joint ancestral family property. Subsequent to 
these transactions Motilal had two sons born to him, viz., Narendra Singh 
Johury, born in October, 1929, and Basant Singh Johury, born in January, 
1931, tach df whom on birth became a member of the joint Hindu 
family. 

| On March 26, 1930, Motilal instituted in the High Court at Calcutta 
a suit numbered 655 of 1930 for the partition of the joint family property, 
for the appointment of a receiver and other' reliefs. The defendants in 
the suit were Chunilal, Narendra Singh, Dhanabati, the wife of Chunilal 
and Narendra-who was in the first instance called “Khoka”. In July, 
1931, Basant Singh was addéd as a party and the name “Narendra” was 
substituted for “Khoka” in respect of the elder son. 

" On May 9, 1931, ‘the plaintiffs filed in the said High Court a suit, 
No. 1010 of 1931, on the said mortgages against Chunilal, Motilal, 
Narendra Singh and Basant Singh. In that suit Musammat Dhanabati, the 
wife of Chunilal was guardian ad' litem of the minor defendants, Narendra 
Singh and Basant Singh. 

On June 19, 1931, Dhanabati, alias Dhanoo Bibi, filed her written 
statement in the “partition” suit. She claimed that she was entitled to a 
share in the joint estate equal to that of the plaintiff, Motilal, and that her 
share should be allotted to her in severalty. 

She prayed further that the joint estate should be charged with main- 
tenance at the rate of Rs. 500 per month and that a receiver should be 
appointed to enforce the same. 

On July 2, 1931, terms of settlement of the mortgage suit (No. 1010 
of 1931) were agreed dad were emi bodied imadecument of that date, which 
was executed by Chunilal, Motilal, and Dhanabati, as: guardian ad litem 
of the infant defendants, Narendra and Basant and the solicitors for the 
plaintiffs. 

On July 8; 1931, a consent decree embodying the térms of settlement 
was made. 

By the terms thereof thé defendants were to pay the sum of Rs. 3,03,328 
-1-3 within a year from the date of the aforesaid agreement, and in 
default of payment the mortgaged premises or a sufficient.part thereof were 
to be sold with the approbation of the Registrar of the High Court instead 
of by the Receiver appointed in the said suit. 

On August 25, 1931, a préliminary decree in the partition suit (No. 
665 of 1930) was nade. 

By the said decree it was declared that Dhanabati was entitled to three 
equal ninth parts or shares of the properties, a commissioner was appointed 
and he was directed to make a division of the properties into nine equal 


* parts and to allot to Dhanabati three equal ninth parts or shares to be 
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held and enjoyed by her in severalty as a Hindu wife under the Mitakshara 
school of Hindu Law. 

It appears that nothing further was done in the partition suit after 
the said preliminary decree and no division of the property was carried 
out by the commissioner. 


On May 3, 1932, an order was made in the mortgage suit for pay- 
ment of the income of the mortgaged property, which was in the hands 
of the Receiver, to the plaintiffs, without prejudice to the alleged rights of 
Dhanabati. 

On July 14, 1932, Chunilal and Motilal were adjudicated insolvent. 

It appears that the plaintiffs in the mortgage suit (No. 1010 of 1931) 
applied to the High Court that Dhanabati and Jashwati Bibi, who is the 
wife of Motilal, should be added as parties to the suit; this application was 
dismissed on February 22, 1933, 

By the order of the Court of that date the Official Assignee of Calcutta 
was added as a party to the suit. 

On March 11, 1933, the suit No. 561 of 1933, in which this appeal 
arises, was instituted by the present appellants, who are the mortgagees 
under the abovementioned mortgagés. The defendants in the suit are 
Dhanabati, Jashwati Bibi, Narendra, Basant (the last two being minors) , 
and the Official Assignee of the estate of Chunilal and Motilal. The main 
allegations on which the suit-was based were as follows:— 


8A. The plaintiffs state that the said partition was made with the object 


of creating complications and saving one-third of the properties from the’ 


mortgages of the plaintiffs by having the same allotted to the defendant 
Dhanabati. | 

8B. The said Dhanabati has been and is falsely asserting that the said 
mortgages in favour of the plaintiffs as also the proceedings in the said 
suit and the mortgage decree referred to in paragraph 5 hereof are illegal 
and not binding upon her. The defendant Jashwati is also making asser- 
tions to the same effect and is interested in denying the rights of your 
petitioners as mortgagees and the validity of the said mortgages and the 
proceedings and dectee above referred to and are assisting and colluding 
with the said Chunilal Johury and Motilal in defeating the claims of the 
plaintiffs. The plaintiffs state that such mortgages and the said proceedings 
and decree in suit No. 1010 of 1931 are binding upon all the defendants and 
in particular upon the defendants Dhanabati and Jashwati. 

The reliefs claimed were as follows:— 

(i) A declaration .that the.said mortgages referred to in paragraph 4 
hereof are binding upon the defendants and in particular upon the defen- 
dants Dhanabati and Jashwati. 

(ii) That it be declared that the proceedings and the decree dated July 
8, 1931, in Suit No. 1010 of 1931, are binding upon all the defendants 
and in particular upon the defendants Dhanabati and Jashwati. 

(iii) That this suit be treated as supplementary to the said Suit No. 
1010 of 1931 and it be declared that the decree and proceedings in such 
suit are binding on the defendants and that if necessary the time for re- 
demption be extended. - 

(iv) In the alternative a decree in form No. $ (a) or form No. 5 of 
the Appendix D of the Code of Civil eee with such variations as 


may be found necessary. 
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(v) Receiver. 

The following issues at the trial before Buckland, J. were submitted 
on behalf of the defendant Dhanabati, who alone filed 2 written state- 
ment. ; 

1. Is the suit maintainable having regard to:— 
“(a) The consent decree. 
“(b) Section 47 of the Civil Procedure Code, and 
“(c) Section 42 of.the Specific Relief Act? 
2. Was there any joint family after the institution of the partition suit? 
3. Had the plaintiffs knowledge that Dhanabati was a party to the 
partition suit? 

It is to be noted that in her written statement Dhanabati denied that 
the alleged loans or mortgages were for legal necessity or for benefit as 
alleged, or that the plaintiffs had any interest in the properties in question, 
or that the alleged mortgages or loans were in any way binding on her. 
Dhanabati, however, at the trial, did not`raise any issue upon this matter, 
or give any evidence in respect thereof. : 

The learned Judge did not give any decision in respect of issue 1 (a), 
as apparently the plaintiffs at the aal were content with a declaratory 
decree, and the first issue was directed to the fourth claim for relief, viz., 
the alternative prayer for a mortgage decree. -~ 

The issue No. 1() as to Section 47 of the Civil Procedure Code was 
decided in favour of the plaintiffs: it was not raised on the appeal in the 
High Court and no question now arises in respect. thereof. 

As regards the issue 1(c) the learned Judge held that the plaintiffs 
were entitled to institute the suit in order to establish their rights as against 
the defendant Dhanabati, who was denying them. i 
| _ As regards the second and third issues the learned Judge held that 
‘when the mortgage suit was instituted Dhanabati had no rights except a 
right to maintenance, and that being so, the question whether the instit- 
tion by Motilal of the partition suit amounted to a severance affecting the 
status of the joint family did not arise, and that all the persons who had 
any actual interest at the time in the mortgaged property were in fact par- 
ties to the mortgage suit. Consequently, the learned Judge held that the 
plaintiffs were entitled to succeed and he made a declaration in the form 
óf prayers 1 and 2 of the amended plaint. 

Dhanabati appealed to the High Court, in its civil appellate jurisdic- 
tion against the judgment and decree of Buckland, J.—the . appeal was 
heard by Costello and Lort-Williams, JJ—wha stated that of the issues 
raised at the trial only the following need be considered, viz.:— 

` 1., Is the suit maintainable having regard to— 
l Section 42 of the Specific Relief Act? 
2. Was there any joint family after the institutiop of the partition 


suit? 
3. Had the plaintiffs knowledge that Dhanabati was a party to the 
Partition suit? 

-The learned were of opinion that the first issue was of minor 


importance. They held that the declaration made by Buckland, J. was 
not in à proper form, but that the Court could make a proper decree if 
satisfied that the plaintiffs were entitled to it. : 
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With regard to the second and third issues the learned Judges were of 
opinion that the judgment of Mitter, J. in the case on which Buckland, 
J. had relied, viz.: Sheo Dyal Tewaree v. Jadoonath Tewaree’ was contrary 
to the earlier view expressed in Vato Koer v. Rowshun Singh* and the 
Privy Council decision in Appovier v. Rema Subba Aiyen*® and was defi- 
nitely overruled by the Privy Council in Balkishen Das v. Ram Narain 
Sabu‘. 

The passage in the judgment of Mitter, J. to which the learned Judges 
referred, as stated by them, was as follows:— 


division by metes and bounds was necessary to constitute partition under 
the Mitakshara and that under the Hindu Law two things at least are 
necessary to constitute partition: the shares must be defined and there 

must be distinct and independent enjoyment of those shares. 
With respect to the learned Judges their Lordships are of opinion that 
the above-mentioned judgment of Mitter, J. has not been rightly appre- 
ciated. Mitter, J. was considering the effect of the death of one Golaba, 
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the mother of one Shibdyal, and grandmother of the appellant, upon the ` 


alleged share of Golaba. i 
He referred to the text of the Mitakshara, viz.:— 


‘of heirs dividing after the death of the father, let the mother also take a 
share,’ and proceeded as follows “or jn other words, the mother or grand- 
mother, as the case might be, is entitled to a share when sons or grandsons 
divided the family estate between themselves. But the mother or the 
grandmother can never be recognised as the owner of such a share, until 
the division has been ectually made. She has no pre-existing vested right 
in the estate except a right of maintenance. She may acquire property 
by partition, for partition is one of the recognised modes of acquiring 
property under the Hindu Law. But partition, in her case, is the sole 
cause of her right to the property. = , 


Mitter, J. proceeded to say:— 


The learned Counsel for Doolaro has contended that in’ the case before 


us, partition must be beld to bave actually taken place, and he cited a 
ruling of Her Majesty in CounciP to the effect, that division by metes and 
bounds is not at all necessary to constitute partition under the Mitakshara. 
We do not for a moment, in fact we cannot, question the correctness of 

In this passage Mitter, J. probably was referring to the decision of the 
Privy Council in Appovier v. Rama Subba Atyan (supra) which was in 
1866, about two years before Mitter, J.’s decision. 

In that case it was held that the deed in question being a division of 
rights operated as a conversion of the tenancy and a change of “status” in 
the family quoad the property specified, changing, as it were, the joint 
tenancy dae into a tenancy in common and by operation of law making 
the members of the previously undivided family a divided- family in res- 
pect of such property. The effect. of the decision in Appovier v. Rama 
Subba Aiyan (snpra) was stated by Lord Davey in giving the judgment of 
the Judicial Committee in Balkishen Das v. Ram Narain Sabu (supra) at 

111868] 9 WR. 61. a WR ' 
[1866] H M. I A 90 *30 L A. 139 





94° PRIVY COUNCIL - [1936] 


p. 148. The question there was not whether “there was a separation by 
metes and bounds, but a separation in estate and interest: for that would 
have been the same legal effect so far as altering the status of the family 
was concerned, as a partition of metes and bounds”. 

In neither of these Privy Council decisions was the right of a mother 
or wife of one of the members of the joint family to have a share in the 
joint family property under consideration, nor can their Lordships find 
that in Balkishen Das v. Ram Narain Sabu (supra) the judgment of 
Mitter, J. on this question was “definitely overruled” as the learned Judges 
of the High Court stated. 


The learned Judges referred also to Sir Dinshah Mulla’s “Principles 
of Hindu Law” 7th Edition, paragraph 322, page 390, which deals with 
the question how partition is effected; the paragraph is part of chapter 
16, which relates to the Mitakshara law. l 

That paragraph obviously relates to the effect of partition on the tenure 
of the property: and it concludes with the statement, “the property ceases 
to be joint immediately the shares are defined and henceforth the par- 
ties hold the property as tenants in common”. It is also pointed out that 
after the shares are defined the parties may divide the property by metes 
and bounds or they may continue to live together and enjoy the property 
in common as before. 


The contention on behalf of the appellants in the present case was 
that this passage relates only to the status of the members of the joint 
family after partition and does not touch the right of the wife of one of 
the members: for it was urged that even after.a partition, which altered 
the status of the members of the joint family, the wife of one of the 
members would be entitled to no more than maintenance as long as the 
members of the joint family continued to live together and enjoy the 
property in common as before. 

This contention is said to be supported by the passage in the above- 
mentioned paragraph numbered (2) (iii) at page 391, which runs as 
follows:— 

(iii) Partition between male céparceners entitles the wife, mother, and 
grandmother to a share in the joint property [Ss. 315-317]; they are not 
entitled to any such share until partition. 

It was argued on behalf of the appellants that the word “partition” 
in the last sentence must mean “division”, as until the property was divided 
by metes and bounds the wife would be entitled to maintenance only. 

Mitter, J. dealt with this matter at page 63 of 9 W. R. in the follow- 
ing passage:— 

Or suppose that Golaba, instead of appearing as an intervener in the 
Lower Court, as she did, under Section 73 of the Procedure Code, had 
brought an action against them both for the arrears of. her maintenance 
which would have accrued subsequent to the decree of the Lower Court 
down to the present day? What answer could they have given to such a 
claim? Surely they could not have pleaded, she was not entitled to be 
maintained out of the estate; because they were going to make over to ber 
a share of it. Such a plea would be absurd on the very face of it. She 
is not to starve until the assignment is actually made. 
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The decision of Mitter, J. in the above-mentioned case, 9 W. R. 62, 
which is material to the matter now under consideration, was that accor- 
ding to the Mitakshara law, the mother or the grandmother is entitled to a 
share when sons or grandsons divide the family estate between themselves, 
but that she cannot be recognised as the owner of such share until the divi- 
sion is actually made as she has no pre-existing right in the estate except a 
right of maintenance. 

In 1910 the High Court of Allahabad came to the same conclusion in 
Beti Kunwar v. Janki Kunwar. Stanley, C. J. and Banerji, J. held, at page 
121, that:— . 

_ It is-only when the sons actually divide the property and effect 2 com- 
plete partition that the mother can get a share. There is nothing in the 
Mitakshara from which we may infer that upon a mere severance of the 
joint status of a Hindu family a mother can claim a share. 

The abovementioned décisions of Mitter, J. and Stanley, C. J. and 
Banerji, J. were followed by the High Court of Bombay in 1918 in the 
case of Raoji Bhikaji Kondkar v. Anant Laxman Kondkar’*. 


In their Lordships’ opinion the abovementioned decisions correctly re- 
present the Mitakshara law on the matter now under consideration, for it 
isnot suggested that there is any difference in this respect between the 
rights of a wife and those of a mother or grandmother. 


The result of the abovementioned coriclusion is that inasmuch as the 
preliminary decree in the partition suit was not carried out and no actual 
division of the joint family property was made, Dhanabati did not become 
the owner of the share mentioned therein. 


Consequently Buckland, J. was right in holding that as Chunilal, 
Motilal and his two sons, Narendra and Basant, were parties to the mort- 
gage suit (No. 1010 of 1931) all persons who at the time of the decree had 
any interest in the joint property were parties to the suit and the decree 
was a valid decree. 

Dhanabati at that time was not the owner of any share in the joint 
property and had no right of redemption. 


The decision therefore of Buckland, J. that the suit was maintainable 
under Section 42 of the Specific Relief Act was correct. Their Lordships, 
however, are in agreement with the learned Judges of the Appeal Court that 
the declaration, which was made by Buckland, J. was not in the proper 
form. This however is merely a2 matter of form and their Lordships are of 
opinion that it should be declared as follows:— 

I. That the mortgages in question are valid and thé decree dated July 
8, 1931, and made in Suit (No. 1010 of 1931) is valid and enforceable. 

O. That the female defendants had not at the date of the said decree 
any right or title in of to the mortgaged property or any interest therein 
entitling them to redeem. i 

Their Lordships therefore are of opinion that this appeal should be 
allowed, the decree of the High Court dated June 5, 1934, should be set aside 
and the decree made by Buckland, J. dated November 21, 1933, should be 
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Cra restored, except that the declarations hereinbefore stated should be sub- 
1935  Stituted for the declarations contained in the said decree made by Buck- 
land, J. 
PRATAPMULL The respondent Dhanabati Bibi must pay the costs of the plaintiffs 
Aawa in the Appeal Court in India and of this appeal. 
DHANABATI Their Lordships will humbly advise His Majesty accordingly. 

a l Appeal allowed 
Sir Lancelot Watkins and Hunter—Solicitors for the appellants. ; 
Ssudertom ` ` 
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19335 SOMASEKHARA ROYAL (RAJA) SINCE DECEASED (NOW REPRESENTED 
— BY RAJA VIRA BASAVA ROYAL) AND OTHERS 
Oct. 28 VETSHS 
Loap SUGUTUR MAHADEVA ROYAL (RAJA) AND OTHERS* | 
Tranxenton Personal Law—Transfer of an area from one province to another—Whether per- 
Sm JoHN sonal lew of residents. affected. 
So eee The transfer of an area for administrative purposes from one province 
Rasen to another province would not be sufficient to affect the personal law of 


residents in the area concerned unless and until it was shown in the case 

of any resident there that he had intended to change and had in fact 

changed his personal law. ; . 
APPFAL from a decision of the High Court of Judicature at Madras. 


A. M. Dunne, K. C. and Chinna Durai for the appellants. 
Leslie DeGruyther, K. C. and Subba Row for the respondents. 


The following judgment was delivered by 


Lord Lorp THANKERTON—In the present appeal the appellants are mem- 
Thenkerton bers of the family of the Panganur Zamindar. On his death during this 
suit they have been substituted for him and now represent the impartible 

estate. They are defendants in a suit brought by respondent No. 1, 

who is a member of the same family. being the third son of a predecessor 

in the ownership of the impartible estate. He is seeking to recover certain 
allowances or sums, in the first place, in the form of maintenance at the 

rate of Rs.100 a month and, secondly, at the rate of Rs.125 a month in 

lieu of certain lands which were given to him, whether for maintenance 

or not, under the will of his father. The only ground of defence which 

is raised by this appeal is to the effect that in the year 1907 the plaintiff, 

the respondent, was adopted: by a lady ‘in the Bombay Presidency, both 

parties being Lingayats. The Panganur family are resident in the 
Madras Presidency and the ground of defence is that having been adopted 

by this lady in North Kanara in the Bombay Presidency, he thereby ceased 

to be a member of the Panganur family and loses any right or claim to 

the moneys or allowances in question. North Kanara was transferred for 
administrative purposes to the Presidency of Bombay in the year 1861 

and the appellants’ defence has been unsuccessful in both the Courts below. 

They had another unsuccessful defence, that of a special custom among 

= the Lingayat community to which they belonged, which permitted a 

e *P. C. A. 45 of 1933 
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married man, as respondent No. 1 was at the time of the adoption, to be 
adopted. It is conceded by the appellants, as it rightly must be conceded, 
that according to the law of the Madras Presidency, which would apply 
to the residents there, the adoption of.a married man would be invalid 
and that this law applied to North Kanara while it remained part of the 
Madras Presidency. 


The High Court have decided against the appellants on the ground Mae» 


that the mere transfer of the North Kanara district to the Bombay 
Presidency for administrative purposes would not be sufficient to affect 
the personal law of residents in North Kanara unless and until it was 
shown in the case of any resident there that he had intended to change 





and had in fact changed his personal law. ‘Mr. Dunne, for the appellants, | 


quite frankly found great difficulty in controverting that proposition 
and ‘if that proposition is sound, then it seems to their Lordships that iz 
necessarily follows that the adoption of the plaintiff was invalid, neither 
the lady who adopted him nor he himself being capable of carrying out 
between them the adoption of a married- man. . Jt has been suggested 
that the fact that he was a Lingayat might possibly make some difference, 
but the ordinary Hindu law is presumed to apply to Lingayats, except 
in so far as it is shown that they have superseded it by their customs and 
in the absence of proof of any special custom among the Lingayats, there 
can be no ground for a successful argument in that direction. 

Their Lordships are unable to find‘any ground for sustaining this 
appeal or disturbing the conclusion at which the High Court has 
arrived and they will humbly advise His Majesty that the appeal should 
be dismissed with costs to the first respondent, who alone appeared. 


Appeal dismissed 
Hy. Š. L. Polak and Co.—Solicitors for the appellants. 
Nebra and Co.—Solicitors for the respondents. 
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Transfer of Property Act, Sec. 31—Scope of—Sale deed—Purcbaser fails to make Loro 
_ payment of the price or part thereof by the date agreed npon—W bether T THANKERTON 


Sec. 31 excludes right of court to give relief. 

A sale-deed provided that in the event of the vendee not paying by 2 
certain date to certain creditors of the vendor sums of money left with 
the vendee out of the sale consideration, the sale-deed shall stand cancelled 
and the part of the consideration paid in cash shall be forfeited. On the 
vendee’s default in paying the creditors by the date prescribed, the ven- 
dors contended that the aforesaid condition was a condition subsequent 
within the meaning of Sec. 31 of the Transfer of Property Act, and that 
on its breach the rights of the vendees in that property automatically 
ceased. Held, that there is nothing in Sec. 31, which merely declares that a 
limitation upon a condition subsequent is 2 lawful method of grant, 

“P, C. A. 36 of 1932 
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to exclude the right of the Court to give relief to the purchaser who faik 
to make payment of the price, or part thereof, by the date agreed upor 
in the contract of sale. 

APPEAL from a decision of the High Court of Judicature at Patna. 


J. M. Pringle for the appellants. l 
A. M. Dunne, K. C. and C. J. Colombus for the respondents. 


The following judgment was delivered by 


Lorp THANKERTON—This is an appeal against the judgment and 
decree of the High Court of Judicature at Patna dated April 13, 1931, 
which reversed the judgment and decree of the Additional Subordinate 
Judge of Darbhanga dated July 16, 1928. 

The appellants constitute a joint Hindu family, and on June 23, 1923, 
appellant No. 1 as manager executed a Mortgage bond in favour of 
certain persons to secure the repayment of Rs.23,000. Most of the pro- 
perty mortgaged was joint family property, but some of it was ‘the 
exclusive property of appellant No. 1. 

In 1925, in order to discharge this mortgage, the appellants sold part 
of the mortgaged property which belonged to appellant No. 1 to the res- 
pondents by a registered kobala or sale deed dated July 15, 1925. The 
relevant passages of the sale deed, which was executed by appellant No. J, 
with the other appellants as consenting parties, are as follows:— 

~ Under account up to this day Rs. 29,072-3-0 principal with interest, and 

compound interest due under the mortgage bond, dated June 23, 1923, is 
duly payable to Dhanulal and Bhonulal Chaudhry, the creditors. The afore- 
said creditors ate ready to institute a suit and if they do so a great loss is 
expected. Besides (interest) is also increasing day by day. Hence I, the 
executant No. 1 have settled to sell one-sixth share of some of the mouzas 
... . Which exclusively belongs to me to Babu Surendra Prasad Sukul and 
Babu Rajendra Prasad Sukul. I have already received the adequate consi- 
deration money and hence it is necessary to execute a sale deed. We, 


therefore, . absolutely sell 2 annas 13 gandas 1 kauri 1 karant pokhta 
share in mauza Neori . . . . for 2 sum of Rs. 31,000 . . . to 
Surendra Prasad Sukul and Babu Rajendra Prasad Sukul . . . . JI have 


received the entire consideration money in manner following viz. I have 
kept Rs. 29,072-3-0 in deposit with the said vendees for payment of the 
dues of the creditors aforesaid, and having received the remaining 
Rs. 1,927-13-0 in cash in one lump sum from the said vendees I have 
applied the same towards meeting the necessary expenses. The said vendees 
should go with me the executant No. 1 to the aforesaid creditors Dhanu Lal 
Chowdhry and Bhonu Lal Chowdhry with the money deposited with him 
(them) and I the executant No. 1 shall request the aforesaid creditor 
(creditors) for remission of reasonable amount of interest and compound 
interest and the vendees aforesaid shall pay the amount which will be 
found due to the aforesaid creditors after deducting remission of interest and 
compound interest granted by them, out of the consideration money depo- 
sited with them, and, after taking back the mortgage bond, dated June 23, 
1923, should keep the same with themselves as a proof of payment of the 
consideration money. If on deduction of the amount remitted from the dues 
of the aforesaid creditors, the vendees have on an adjustment of account 
to pay the said creditors less than the amount of consideration money 
deposited, then they the vendees shall at once pay me the executant No. 1 the 
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~ surplus amount of the consideration money deposited with them left after 
payment of the dues of the aforesaid creditors on taking a receipt therefor 
signed by me. It may be noted that the payment of interest and com- 
pound interest which may be payable to the aforesaid creditors owing 
(to) the non-payment of consideration money shall concern the vendees. 
If owing to the negligence on the part of the aforesaid vendees the dues 
of the aforesaid creditors be not satisfied by December 30, 1925, and the 
consideration money remain with them, then on expiry of the aforesaid 
date, this sale deed shall stand canéelled null and void and Rs. 1,927 an. 
13 which I the executant No. 1 have just now received in cash shall be- 
come forfeited. Now we, the executants after having executed this sale 
deed, put the aforesaid vendees in possession of the vended property. 
The respondents, who were the vendees, obtained possession of the pro- 
perty and still remain in possession. 

On October 15, 1925, the respondents paid Rs.10,000 to the creditors 
in part discharge of-principal and interest, but they made no further 
payment prior to the institution of the present suit by the appellants on 
August 16, 1926, which arose out of the respondents’ application in May, 
1926, to have mutation of their names on the collector’s register. Despite 
the objections of appellant No. 1, the deputy collector, on August 14, had 
given the respondents one, month within which to pay up the balance 
of the creditors’ dues. On September 14, following the respondents paid 
Rs.22,131, the final balance due to the creditors, and on September 18, 
1926, the deputy collector allowed mutation. 


In the suit the appellants seek a declaration that the sale deed of 
July 15, 1925, has become cancelled and null and void and that the 
respondents have ceased to have any right or title thereunder, and a decree 
for recovery of possession of the property. ‘They also ask for a decree for 
Rs.1,600 for interest and compound interést and for mesne profits. 


The main question turns on the failure of the respondents to pay the 
whole dues of the creditors by December 30, 1925. In view of the con- 
current finding of the Courts below, it must be taken that the appellants 
were not responsible for this failure. The appellants maintain, in the 
first place, that the clause in the sale deed as to cancellation on failure 
to satisfy the dues of the creditors by December 30, 1925, constituted a 
superadded condition within the meaning of Sec. 31 of the Transfer of 
Property Act, and that, on its breach, the rights of the respondents 
automatically ceased; that it was a question of title and not of contract, 
and therefore no question arose as to whether time was of the essence of 
the contract, or of relief from the failure to comply- with the condition. 
Alternatively, the appellants maintained that time was of the essence of 
the contract, and that no relief should be given by the Court. The res- 
pondents dispute both these contentions. : 

The Subordinate Judge did not refer to the first contention of the 
appellants, but he held that time was of the essence of the contract and he 
gave the appellants the declaration that the sale deed was null and void, 
and awarded them possession on refunding to the ndents within two 
months the sum of Rs.29,072, and he held as forfeited the .sum of 
Rs. 1,927-13-0 originally paid to the appellants. He rejected the appel- 
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lants’ claim to mesne profits and interest. It appears that between the 
delivery of the judgment on July 16, 1928, and the issue of the formal 
decree on July 30, the appellants deposited the sum of Rs.29,072 in 
Court. l mee a qs | 
This judgment was reversed by the High Court, on appeal, on the 
view that the sale was not a conditional one, and that time was not of 
the essence of the contract. By the decree the present appellants’ suit for 
cancellation was dismissed, but they were held entitled to recover a sum of 
Rs.1,621-2-0 with interest at 6 per cent. from the date of the decree as 
reasonable compensation for failure to complete the bargain by the date 
fixed, which the respondents’ advocate had expressed willingness to 
pay. - , . 
. Sc. 31 of the Transfer of Property Act provides that, subject to the 
provisions of Sec. 12, which is not material to the present question, on a 
transfer of property “an interest therein may be created with the condi- 
tion superadded that it shall cease to exist in case a specified uncertain 
event shall happen, or in case a specified uncertain event shall not happen. 


— Illustration (b) is as follows, “A transfers a farm to B, provided that, 


if B shall not go to England within three years after the date of transfer, 
his interest in the farm shall cease. B does not go to England within the 
term prescribed. His interest in the farm ceases.” This is an example 
of a completed transfer subsequently. resolved. ‘The interest has already 
been created, but it is thereafter defeated. 


. In the present case the contract of sale and the act of transfer are 
embodied in the same deed. In their Lordships’ opinion, the clause in 
dispute is to be regarded as an integral condition of the contract of sale 
providing the date for completion of the contract by satisfaction of the 
balance of the contract price. The statement in the deed that the vendor 
has already received the entire consideration money cannot be taken 
literally so as to contradict the clear fact that the balance of the price 
had not been paid to the vendor himself, but was to be paid thereafter 
to his creditors by the date prescribed. In the opinion of their Lordships 
there is nothing in Section 31, which merely declares that a limitation 
upon a condition subsequent is a lawful method of grant, to exclude the 
right of the Court to give relief to the purchaser who fails to make pay- 
ment of the price, or part thereof, by the date agreed upon in the contract 


of sale. Their Lordships are therefore unable to accept the first conten- 
tion of the appellants. . 


As regards the alternative contention of the appellants, their Lord- 
ships are not prepared to differ from the view of the learned Judges of the 
High Court that time was not of the essence of the contract. Any 
interest or compound interest accruing -after July 15, 1925, fell to pe 
borne by the respondents and there is no sufficient evidence of the loss of 
any remission by the creditors substantial enough, not only to cover such 
interest and compound interest up to December 30, 1925, but to provide 
a further balance available to the appellants. 


In the event of the rejection of both their contentions, the appellants 
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offered no argument against the relief given by the High Court to the- Gm 
cespondents, subject to payment of the compensation already referred to. 

Their Lordships are thereforé of opinion that the decree of the High — 
Court should be affirmed, and that the appeal should be dismissed with gaia 
costs. Their Lordships will humbly advise His Majesty accordingly. a 

Appeal dismissed Connon 

Watkins and. Hunter—Solicitors for the appellants. — 

Hy. S. L. Polak and Co.—Solicitors for the respondents. ate 
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Practice—Amonymous letter received by a judge—Placed on record—Parties to Loro 
be informed—Legal Practitioner—Aspersions : on—W ben not justified. THANXIIATON 
Destruction would seem to be the more suitable method of dealing with “Io 
an anonymous letter received by a judge in his judicial capacity. But it op Lancuror 
would be better, if that letter is to be filed on the record that the parties Sanpzasox 
should at once be informed of its existence. 
Aspersions cast on lawyers as such engaged in the case without any 
material on the record to justify the charge deprecated. 


APPEAL from a decision of the High Court of Judicature at Fort 
William in Bengal. 


A. M. Dunne, K.C. and W. Wallach for the appellant. 

L. DeGruyther, K.C., J. M. Pringle, Sir Leslie Scott, K.C., T. B. W. 
Ramsay, J. N. Walkin, Cyril J. Radcliffe, K.C., Sir Thomas Strangman, 
Gavin Simonds, K.C. and L., M. Jopling for the respondents. ' 


This appeal arose out of an order made by Lort-Williams, J. dismis- 
sing the suit under the rules of the Calcutta High Court (original side) 
for default of prosecution. ‘The question in the appeal before the judicial 
committee turned upon the true interpretation of the said rules, but the 
judgment of their Lordships of the Judicial Committee, which was 
delivered by Lord Thankerton, contains the following passages of more 
general interest:— 

On January 25, the appellant filed an affidavit, the material portion 
of which is as follows:— l 

2. Thereafter (ie. after March 27, 1930) an application was made 
for the issue of a commission. The said application stood over from time 
to time to suit the convenience of counsel of both the parties and the same 
has not yet been disposed of. 

3. One Rai Bahadur Rameshwar Nathany who was financing tbis suit, 
owing to certain difficulties in his business, has stopped doing so. 

4. Since then I have been trying to secure another capitalist and with 
great difiiculty I have succeeded in getting a person in Bombay. The 
necessary arrangement will be put through’ in a week’s time and then I 
shall be in a position to go on with the suit. 

*P, C. A. 33 of 1934 ° 
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On the same day an affidavit by the Private secretary and attorney o 
defendant No. 1 was filed on the latter’s behalf, the material portion o 
‘which is as follows:— 
15. That the plaintiff is in impecunious circumstances and -this sui 
has been filed by 2 gang of persons consisting of one Rameshwar Nathan 
one Abdul Halim Guznavi and others who have entered into a champert 
ous agreement in writing on February 8, 1926 in order to finance this sui 
and to divide the said Raj amongst themselves in certain proportions. 

. 16. That the main champerter Rameshwar Nathani js 2 heavy gamble 
and speculator in the Stock Exchange and Jute and Gunny Baras. He ha 
incurred heavy losses and is in great difficulties. 

On the same day, January 25, 1932, the matter was heard in Chamber: 
by Lort-Williams, J., who dismissed the suit with costs. In the judgment 
delivered by him the learned Judge, after narrating the history: of the 
suit down to March 27, 1930, states as follows:— 


Since that date, which is a year and ten months ago, nothing has been 
done.- The only explanation which the plaintiff offers is that a certain 
person who was financing the suit has himself got into difficulties and has 
ceased to do so. He says that now he has obtained another financier in 
Bombay, but does not mention his name. The defendant Maharaja of 
Dumraon states in his affidavit that the plaintiff is in impecunious cir- 
cumstances and that the suit has been filed at the instance of a number 
of persons, some of whose names he gives and who, he alleges, have 
entered into a champertous agreement in writing on February 8, 1926 to 
finance this suit and divide the Raj between them in certain proportions. 
He also alleges that one of these persons is a heavy gambler and speculator 
who has incurred heavy losses and is in great difficulty. . 

It is stated by counsel on behalf of the plaintiff that already two lacs 
of rupees have been expended in costs and it is suggested that another lac 
has been spent by the defendants. In my opinion it is clear from these 
facts that this is not a suit which ought to be allowed to continue. As 
far as I can see the only persons who are getting any advantage out of it 
are the various lawyers engaged in it. Upon the face of it it appears to 
be a suit the main object of which is to harass the defendants, and in view 
of the fact that no steps have been taken since March 1930 the suit 
must be dismissed with costs. 

It appears to their Lordships that Rule 36 is mainly conceived in the public 
interest, as the defendants will usually be able to force progress under 
Rule 7. Every litigant has the right to have his case heard and disposed 
of, but that right must not be abused, even though the defendant, for 
reasons of his own, is not anxious to complain of the plaintiffs delay. 
But the Court is not entitled to deprive the litigant of his right, except 
on clearly ascertained grounds, and to the exclusion of grounds which 
rest only on suspicion. : 

The history of the suit and its delays, the champertous agreement— 
which is lawful in India—and the financial difficulties of one of the parties 
to that agreement, along with the causes of those difficulties, rested on 
material which the learned Judge was entitled to take into -consideration. 
But their Lordships are unable to find any material such as would justify 
the learned Judge in the very serious charge which he makes in the last 
two sentences of his judgment, and, in their Lordships’- Opinion it was an 
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<injustifiable and improper consideration to take into account in the 
judicial exercise of the discretionary power of dismissal under Rule 36. 
It appears that before January 19, 1932, when the notice was issued, 
a letter was received, which was dated December 8, 1931, and was addres- 
eed to the learned Judge and signed by a name, which cannot be identified 
as that of any real person. This letter is endorsed “Lort Williams, J.— 
Let this be kept with the records of the suit. F. Palsett. 17-12-31.”; it 
was thus filed, but it was not brought to the notice of the parties, and 
did not become known to them till much later. In this letter the fol- 
lowing passage occurs:—‘Of course you will be pleased to see from the 
records to what stage the case has reached, but it is purely a money 
making device of the Calcutta lawyers and attorneys for robbing the 
money from both the parties. These people do not like that the case 


should be either struck off or pa for final disposal, as their bread and 


butter will be taken away if case is finally of.” 

At the hearing of the application for special leave to appeal, their 
Lordships thought right to request the learned Judge to inform them as 
to the precise history of this letter. In his reply to the Registrar, the 
learned Judge states that he has no recollection of the particular letter, 
but that it is his invariable rule, after ascertaining that any letter is written 
to him in his judicial capacity, to send it unread, to the Registrar to take 
such action upon it as he may think fit. He further states that he can 
say, without hesitation, that the contents of the letter were unknown to 
him when he gave his decision, and that any expression used in his judg- 
ment which may suggest knowledge must have been based upon some 
similar statement appearing in the affidavits, or in the arguments of 
counsel. This makes clear that this letter did not form the foundation 
of the learned Judge’s charges, dubious though such foundation would be. 
Their Lordships are unable to find anything in the affidavits to justify the 


charges, and, even if the arguments of counsel contained any such, 


improper suggestion, which their Lordships do not assume, it would not 
justify its adoption by the Court. Their Lordships would‘add that while 
destruction would seem to be the more suitable method of dealing with 
such a letter, it would be better, if it is to be filed, that the parties one 
at once be informed of its existence. 


Douglas, Grant and Dold—Solicitors for the appellant. 
Watkins and Hunter and Solicitor, India Office—Solicitors for the 
respondents. | 
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1935” - BINDESWARI CHARAN SINGH `. 
— VETSUS 


es BAGESHWARI CHARAN SINGH (THAKUR)* 


Loan Civil Procedure Code, Sec. 11—Under Sec. 6, Chote Nagpur Encumbered Estates 
THawxmtom Act (VI of 1876) certain alienations made without sanction declared void— 
= a Snch en alienation msde—Suit—Alienation beld valid—Whether seme ali 
Ge (Gems tion cen be set aside on ground of voidness in a subsequent suit. 
RAwEIS Under Section 12A of the Chota Nagpur Encumbered Estates Act (VI 
of 1876) certain alienations of property without the previous sanction of 
the Commissioner are declared to be void. Such an alienation having been 
made, which was alleged to be contrary to the provisions of Section 12A, 
the matter was litigated in a suit. But the court decided that the aliena- 
tion was valid. On a subsequent suit between the same parties or their 
successors-in-title to set aside the same, alienation on the ground of void- 
ness, beld, that the matter was res judicata and cannot be re-opened. 


APPEAL from a decision of the High Court of Judicature:at Patna 
reported in A. I. R. 1932 Pat. 337. E 


J. M. Pringle for the appellant. 
A. M. Dunne, K.C and W. Wallach for the respondent. 


The following judgment was delivered by ; 


Lord Loro THANKERTON—This is an appeal from a decree of the High 
Thenkerton OS ce of Judicature at Patna dated July 29, 1932, which reversed a decree 
of the Additional Subordinate Judge of Hazaribagh dated March 31, 1928, 
and decreed the plaintiff-respondent’s suit with costs. : 

The following pedigree shows the relationship of the parties:— 
Senior Wife = Thakur Jadu Charan Singh, died Feb. 21, 1924 = Junior wife 


ee 


Bindeshwari Charan Singh 
(Defendant-Appellant) 


Babu Ramdhan Charan Singh (eldest son), ° Jibdan Charan Singh - 
died January 30, 1920 ; l 


Thakur Bageshwari Charan Singh, (Plaintiff-Respondent). 

_ Thakur Jadu Charan Singh was the owner of an impartible estate in 
the District of Hazaribagh. On his death intestate in 1924 the respon- 
dent succeeded to the estate, his father having died in 1920. 

The management of the estate was vested in a manager appointed 
under Section 2 of the Chotd Nagpur Encumbered Estates Act (VI of 
1876) from 1894 ‘until May 15, 1909, when it was released and made 
over again to Jadu Charan, in accordance with the provisions of the Act. 
The estate was again vested in a manager under the Act on July 24, 1921, 
and it is still under management. 

On November 17, 1909, Jadu Charan executed 2 maintenance grant 

fE C. A. 59 of 1934 
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'n favour of the appellant, transferring to him villages and lands yielding 
in annual income of Rs. 1,300. Doubt being entertained as to whether, 
mn view of the’ provisions of Section 12A of the Act, the sanction of the 
ner to the grant should have been obtained, the appellant, on 
March 4, 1916, sought the sanction of the Commissioner, but this was 
refused by an order dated April 26, 1916. 
Section 12A provides as follows:— 
12A.—(1:) When the possession and enjoyment of ‘property is restored, 
under the circumstances mentioned in the first or the third clause of 
Section 12, to the person who was the holder of such property when the 
application under Section 2 was made, such person shall not be competent, 
without the previbus sanction of the Commissioner— 
(a) to alienate such property, or any part thereof, in any way, or 
(b) to create any charge thereon extending beyond his lifetime. 
(2) If the Commissioner refuses to sanction any such alienation or 
charge, an appeal shall lie to the Board of Revenue, whose decision shall 





be final. 
(3) Every tion and charge made or attempted in contravention of 
Sub-section (1) il be void. 


The present appellant, having attained majority on September 4, 1917, 
instituted suit No. 117 of 1917 in the Court of the Subordinate Judge of 
Hazaribagh against Jadu Charan and his brothers Ramdhan and Jibdhan, 
claiming a maintenance grant of the yearly value of Rs. 4,000—he being 
already in possession under the grant of 1909 of properties yielding an 
income of Rs. 1,200 in cash and Rs. 100 in kind—and maintaining that 
the sanction of the Commissioner was not necessary. All three defend- 
ants filed written statements, the present respondent’s father, in parti- 
cular, contesting the suit. On November 12, 1919, the Subordinate Judge 
decreed the suit and ordered and decreed that:— 
it be declared that the plaintiff is entitled to get as maintenance grant 
from the defendant No. 1 properties yielding an income of Rs. 3,500 in 
cash and Rs. 500 in kind annually and it be further declared that the 
grant made to the plaintiff by his father on Kartik Sudi 5, 1966 S. is 
legally valid and after leaving out the khorposh properties so obtained 
by the plaintiff, he do get additional properties in maintenance from the 
defendant No. paar ates ASE Heereeeane Garo 2,300 in cash and 
Rs. 400 in kind. 


Defendant No. 2, the present Tann s father, who had not 
appeared at the trial, applied for a rehearing under Order IX, Rule 13 of 
the Code of Civil Procedure, but the application was rejected. On Feb- 
ruary 21, 1920, Jadu Charan, defendant No. 1, in implement of the order 
of the Court, executed and registered a maintenance grant to the present 
appellant of further properties yielding an income of Rs. 2,300 in cash 
and Rs. 400 in kind. Tha grat was hled a Cout aud entered, as 
satisfaction of the liability of defendant No. 1, on February 27, 1920. 

The respondent’s father having died on January 30, 1920, the res- 
pondent became the owner of the impartible estate, which again came 
under the Encumbered Estates Act on July 24, 1921. ‘The respondent 
instituted the present suit, through his representative and next friend, 
the manager of the estate, on May 14, 1926,.and impleaded as defendants 

14 
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the appellant and the mortgagee of some of the properties in suit, In 
the plaint the respondent asked’for a declaration that the two maintenance 
grants of 1909 and 1920 are illegal and invalid and not binding on him, 
and asked for possession and mesne profits. The suit was defended by 
the appellant, and the following issues, settled in the suit, are relevant to 
this appeal:— 

4. Are the judgment and decree passed in suit No. 117 of 1917 
collusive? 

5. Are (sic) the findings in suit No. 117 of 1917 of the Subordinate 
Judge of Hazaribagh operate as res judicata in the present suit? - 

7. Are the grants dated November 17, 1909 (Kartik Sudi 5 of 1966 
Sambat) and dated February 21, 1920, affected by Section 12A of oe 
Encumbered Estates Act? 

Although the question of collusion is maintained in the respondent’s case, 
it could not be seriously pressed in view of the concurrent findings of the 
Courts below, but their Lordships desire to point out that collusion is not 
the appropriate term to apply to the obtaining of a decree by a fraud on 
the Court; the terms of the issue suggest that the Court was implicated 
in the matter. 

The learned Subordinate Judge held that the findings in the suit of 
1917 did operate as res judicata and that, in accordance therewith, Section 
12A did not affect the grant of 1909 or the grant of 1920, as the latter 
was executed by way of carrying out the order in the judgment and decree 
in that suit. He therefore dismissed the present suit. On appeal, this 
decision was reversed by the High Court, for reasons which render it 
convenient to restate the provisions of Section 11 of the Code of Civil 
Procedure, viz.— 

No Court shall try any suit or issue in which the matter directly and 
substantially in issue has been directly and substantially in issue in a 
former suit between the same parties or between parties under whom 
they or any of them claim, litigating under the same title, in a Court 
competent to try such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and finally decided by 
such Court. 

The judgment of the High Court was delivered by Agarwala, J., 
with whom James, J. concurred, and, with reference to the 1909* grant, 
it appears to their Lordships that the learned Judges have disregarded the 
express prohibition of Section 11. They clearly hold that the question 
of the validity of the 1909 grant in view of Section 12A of the Encum- 
bered Estates Act was directly and substantially in issue and was decided 
in the 1917 suit and that the similarity of the parties satisfied the condi- 
tion of Section 11 of the Code, but Agarwala, J. then states:— 

Reverting to the question of the operation of the doctrine of res judicata 
on the grant of 1909, the point for determination is whether the decision 
in the 1917 suit- can render valid a transaction which Sub-section 3 to 
Section 12A declares to be void Now the third sub-section of 
Section 12A declares that an alienation or charge made without the pre- 
vious sanction of the Commissioner is void, that is to say, it is void ab initio. 
The grant of 1909 was in my opinion still-born and the decision in the 
suit of 1917 could not impregnate it with life. I therefore hold that 
we are'not bound to treat the grant of 1909 as. valid. merely by reason 
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of the conclusion as to its validity arrived at by the learned Subordinate 

Judge in the 1917 sit. ` 
[ruly the third sub-section of Section 12A renders void any transaction 
0 which it is applicable, but the question as to whether it applies to a 
yarticular transaction entitles the Court to consider the construction of 
he section and the determination of its applicability rests with the Court. 
The decision of the Court in the suit of 1917 determined that the section 
had never applied to the transaction of 1909, and it is difficult to follow 
the reasoning of the learned Judge which allowed him not only to express 
a strong contrary: view as to the applicability of the section, which he was 
entitled to do, if he so chose, but to try anew the issue as to its applicability 
—in face of the express prohibition in Section 11 of the Code. In support 
of his view, the learned Judge refers to the opinion of Sir George Rankin, 
then Chief Justice, in Terin? Charan Bhattacharya v. Kedar Nath Halder’, 
and to certain other cases, but these lend no support to the reasoning of 
the learned Judge. . 

With regard to the 1920 grant, the learned Judge, taking the view 
—rightly, as their Lordships think—that the suit of 1917 was brought 
under the Code of Civil Procedure, states, 

The only effect of the decree in that suit was to declare the appellant 
to be entitled to obtain from Jadu Charan properties yielding an annual 
income of Rs. 4,000. But Jadu Charan was incompetent to give effect 
to the decree unless the Commissioner sanctioned a transfer or charge 
under Section 12A. 

It js not clear how far this view is based on the learned Judge’s opinion 
as to the 1909 grant, but, in any event, their Lordships are clearly of 
opinion that the learned Subordinate Judge was right on this point, and 
that the decision in the suit as to the construction of Section 12A 1s 
res judicata as to the validity of the grant of 1920 which was made in 
fulfilment of the obligations of that decision. p 

Their Lordships are therefore of opinion that, in view of the decision 
in the suit of 1917, it is not open to the respondent to challenge the 
validity of the grants of 1909 and 1920, and that they are binding on 
him, and they will, accordingly humbly advise His Majesty that the appeal 
should be allowed, that the judgment and decree of the High Court should 
be set aside and that the judgment and decree of the Additional Subordi- 
nate Judge of Hazaribagh should be restored. The respondent will pay to 
the appellant his costs of this appeal and in the High Court. - 

Appeal allowed 

J. M. Pringle—Solicitor for the appellant. 

A. M. Dunne, K.C. and W. Wallach—Solicitors for the respondent. 

171928] L L R. 56 Cal 723 at 736 Š i 
L 


p m * 


1935 


iaaa 


Nov. 28 


108 : PRIVY COUNCIL [1936] 


PRIVY COUNCIL 


KUSUM KUMARI (THAKURAIN) 
VETSHS 
DEBI PROSAD DHANDHANIA AND OTHERS* 


Low ALs Civi] Procedure Code, Or. 34, R. 4(1) end Sec. 34, and Sonthal Parganas Settle- 


Sm GEORGE 
Lownvus 


Ssr George 
Lowndes 


ment Regulation 3 of 1872, Sec. 6—Rule of Daemdupat—Salt for sale on 
mortgage—Interest claimed exceeded principal advenced—Court refused 
pendente lite interest but allowed interest at 6% after the date fixed for 
payment in preliminary decree—Whether decree in accordance with law. 
Section 6 of the Sonthal Parganas Settlement Regulation 3 of 1872 
provides that interest on any debt or liability allowed by the courts is not 
to exceed the principal of the original debt or loan. On 2-suit for sale 
On a mortgage it was found that the interest claimed exceeded the principal 
advanced, ‘The trial court on that ground refused pendente lite interest 
but allowed interest at 6 per cent per annum after the date fixed for 
payment in the preliminary decree. Held, affirming the trial court, that 
up to the date fixed for redemption the matter between the parties is one 
of their contract and what the court has to consider is how much does 
the law allow them to recover under it, but once a preliminary decree has 
been passed, the loan or debt is merged in the decree and the allowance 
of interest on the decree is not the allowance of additional interest on the 
loan or debt. ` 


APPEAL from a decision of the High Court of Judicature at Patna. 


A. M. Dunne, K.C. and J. M. Pringle for the mortgagor. 
L. DeGruyther, K.C. and S. Hyam for the mortgagee. 


The following judgment was delivered by : 


Sta GeorceE Lownpes—The suit out of which these consolidated 
appeals arise was filed before the Settlement Officer of the Sonthal Par- 
ganas praying for the enforcement of a mortgage dated February 27, 
1911. The plaintiffs were in effect the mortgagees, and the principal 
defendant the representative of the mortgagor. A number of other parties 
were joined as interested, or possibly interested, in the mortgage, but none 
of them seem to have taken part in the proceedings in India nor are they 
represented before the Board. ~ | 

The suit was duly transferred for trial to the Court of the Subordi- 
nate Judge of Bhagalpur, who passed a preliminary mortgage decree dated 
June 20, 1927, in the usual form. He assessed the mortgage debt includ- 
ing costs payable at the expiry of six months from the above date at 
Rs. 4,12,662-13, and allowed the mortgagees further interest on this sum 
at the rate of six per cent per annum until realisation. 

It is not disputed that the suit fell to be determined in accordance 
with the provisions of Section 6 of the Sonthal Parganas Settlement Reeu- 
lation 3 of 1872 which restricts the allowance of interest in such cases. 
The section, upon the construction of which the decision of these appeals 
mainly turns, is as follows:— | 

_*P.C. A. 70 of 1933 oy 
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6. Adl Courts having jurisdiction in the Sonthal Parganas shall observe. 


the following rules relating to rsury, namely:— 

(s) interest on any debt or liability for a period exceeding one year 
shall not be decreed at a higher rate than two per cent per mensem, 
notwithstanding any agreement to the contrary, and no compound 
interest arising from any intermediate adjustment of account shall 
be decreed. 

(b) the total interest decreed on any loan or debt shall never exceed 
one-fourth of the principal sum, if the period be-not more than 
one year, and shall not in any other case exceed the principal of 
the original debt or loan. 


The learned Subordinate Judge applying these provisions found that 
the original advances by the mortgagees totalled Rs. 3,34,153-2-9, and 
that the interest recoverable must, therefore, be limited to that amount. 
From the resultant-total he deducted repayments made from time to time 
by the representative of the mortgagor which left Rs. 4,02,595-6-9 still 
due, and which, with costs allowed, made up the sum first above stated— 
to be referred to hereafter for convenience as the decretal amount. 

This decree was confirmed on appeal by the Patna High Court. Leave 
to appeal to His Majesty in Council was refused, but special leave was 
granted in England to both parties by an Order in Council dated March 
17, 1932, the appeals to be confined to questions relating to interest after 
the date of the institution of the suit. 

On this matter both parties have grievances which are embodied in 
the present appeals. The principal defendant in the suit, the representa- 
tive of the mortgagor, complains of the allowance of interest on the dec- 
retal amount at 6 per cent until realisation. The plaintiffs, the mort- 
gagees, while seeking to uphold this part of the decree, complain that 
they have not been allowed interest pendente lite, i.e., between the dates 
of institution and final decree. ‘These are the only points upon which 
their Lordships’ judgment is sought. 

The matter is dealt with by the learned Subordinate Judge in the 
following tefms:— 

there remains only one matter more for my consideration and 
that is:—Whether this court ought to and can allow interest after the 
date of the decree and also pendente lite. As regards pendente lite interest 
~ the matter lies within the domain of contract and so I think Section 6 is 
applicable and more than double cannot be allowed in respect of all claims 
up to the time of grace fixed by the court. But after that the matter 
comes to the domain of judgment and Section 6 has no application and 
the court has power under Section 34 of the Civil P ure Code to 
allow interest on the decretal amount at 6 per cent per annum. 

The High Court on appeal came to the same conclusion. Jwala 
Prasad, J., by whom the judgment of the Court was delivered, said:— 

“Te is well considered that the rule of Damdupat” (in which term he 
obviously included the provisions of Section 6 of the Regulation) “applies 
only during the contractual relation of debtor and creditor. It does not 
apply when the contractual relation has come to an end by reason of a 
decree.. . . In mortgage suits the contract is effective until the 
expiry of the period of grace and it is only after nan that the matter 
passes from the domain of contract to the domain of judgment . . the 


- 
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Cv, ` effect of the rule of Damdupat is exhausted when the matter passes into 
ne the domain of judgment; and there is no reason why interest at the court 
eat rate should not be decreed on the amount due under the mortgage from 
Kusum the expiry of the date of grace. 
ee In their Lordships’ opinion the view taken by the Courts in India 
Dear Prosan Upon both questions is correct. 
P Ea Mr. Dunne for the mortgagor appellant contended that Section 34 
Sir George of the Civil Procedure Code upon which the Subordinate Judge relied had 
S no application to mortgage decrees which were dealt with under Rule 34 
of the Ist Schedule to that Act; and that at the date of the Subordinate 
Judge’s decree there was no provision in this rule for the granting of 
interest upon the decretal amount, though such a provision now appears 
there by a subsequent amendment of the Act. Their Lordships, however, 
think it clear from the judgment of the Board in Sourendra Moban Sinha 
v. Hari Prasad’, that Section 34 does apply, and that it authorizes the 
allowance complained of. Nor can their Lordships agree that Rule 34 
in the Schedule in any way excludes the, discretion of the Court to allow 
interest on the decree. Rule 34, 4(1) as in force at the date of the decree 
provided inter alia for the payment of “subsequent interest” out of the 
sale proceeds, and it would seem that the only “subsequent interest” could 
be interest on the decretal amount if awarded under Section 34. Their 
Lordships also agree with the note to Rule 34(1) in the latest edition of 
Sir Dinshah Mulla’s Code which states that the present rule specifically 
allowing “subsequent interest up to the date of realisation” only gives 
effect to previous judicial decisions. This their Lordships think to be 
clear on reference to the judgments of the Board in Mabarajah of Bharat- 
bur v. Ram Kanno De? and Rani Sunder Koer v. Rai Sham Krishen and 
others’. 


It was also contended that the allowance of interest on the decretal 
amount contravened the provisions of the Regulation of 1872 in that by 
it the mortgagees got more interest than the Regulation allowed. Their 
Lordships cannot accept this contention. Section 6 of the Regulation 
only lays down that in a case such as the present the interest decreed on 
the loan or debt is not to exceed the principal. When once a decree has 
been passed the loan or debt as the subject of enforcement no longer 
exists; it is in effect merged in the decree, and the allowance of interest 
on the decree is not the allowance of additional interest on the loan or 
debt. That this is the effect of the decree is clear on the judgment of 
the Board in the case last cited where Lord Davey says (page 21) :— 

[Their Lordships] think that the scheme and intention of the Transfer 
of Property Act (now the corresponding provisions of the Civil Procedure 
Code) was that a general account should be taken once for all, and an 
ageregate amount be stated in the decree for principal, interest, and costs 
due on a fixed day; and that after the expiration of that day, if the pro- 
perty should not be redeemed, the matter should pass from the domain of 
contract to that of judgment, and the rights of the mortgagee should 
thenceforth depend, not on the contents of his bond, but on the directions 
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in the decree. 

Their Lordships also think that the passage quoted above from Lord 
avey’s judgment is decisive of the mortgagees’ appeal. Up to the date 
red for redemption the matter bétween the parties is one of their con- 
act, and what the Court has to consider is how much does the law 
low them to recover under it. This is determined by the Regulation and 
limited to twice the amount of the principal. If that limit had been 
‘ached before the institution of the suit no further interest could be 
lowed between that date and the date fixed for redemption. 

A number of other authorities were referred to in the argument, but 
ieir Lordships do. not think that they throw any doubt on the correctness 
f the judgments delivered, in India, and that a further discussion of them 

unnecessary. 

For the reasons above stated their Lordships will humbly advise His 
{ajesty that both these appeals should be dismissed. There will be no 
rder as to costs. . 

Watkins & Hunter—Solicitors for the appellant. 

Charles Rawlins 8 Co.—Solicitors for the respondents. - 


Appeal dismissed 
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—W kether bound. 

Testator by his will bequeathed his properties absolutely to his wife. 
He also left an adopted son. With the knowledge of his wife and without 
objection on her part, someone personating as testator after his death sold 
a property to the adopted son and the latter by his attorney mortgaged 
the property. There being default in payment, the mortgagee in pur- 
suance of power of sale sold the property. Thereafter the wife obtained 
letters of administration and sued for possession of the property against 
the purchaser from the mortgagee. Held, that the wife was estopped 
from questioning the sale. If the beneficial owner of the premises repre- 
sents yeaa aH being the owner thereof, has- assigned them to a 
third person in consideration of a sum of money paid by the third person 
to and received by the alleged assignor, he is bound by his act. 

Rimmer v. Webster, [1902] 2 Ch. 163 at 173- approved. 

APPEAL from 2 decision of the Supreme Court of. Hong Kong. 


W. P. Spens, K.C. and A. G? Robertson for the appellant. 
J. M. Gover, K.C. and W. M. Hunt for the respondent.. 


The following judgment was delivered by 
Lorp Russet. or Kit1rowEN—This is a very peculiar case, depend- 
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ing in large measure on its very peculiar circumstances, which, must first 
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One, Li Woon Nam, died on April 19, 1925, leaving his widow, Li 
Tse Shi (the appellant), and an adopted son, Li Kai Loy, bim surviving. 
He was the owner of a Crown lease of certain premises (hereinafter 


Lı Tse Sm referred to as the premises), 73, Bonham Strand West, situate at Victoria 
Pono Ts; ID the colony of Hong Kong, which he had acquired from one Ng Yu 


CHING 





Lord Rassell 
of Killowen 


Hon by an assignment dated October 11, 1924. His name appeared at 
his death as such owner in the-Hong Kong Land Registry, the premises 
being then in the occupation of the said Ng Yu Hon as sub-lessee. 

By his will the premises, together with other property, were bequeathed 
absolutely to the appellant. As will appear, no legal personal representa- 
tive of the testator was appointed until some years after his death. In 
the meantime a strange transaction had taken place. 

On March 24, 1930, an indenture was signed, sealed and delivered, 
purporting to be an assignment on sale of the premises by Li Woon Nam 
to Li Kai Loy, in consideration of a sum of 70,000 dollars paid by Li Kai 
Loy to Li Woon Nam, the receipt of which Li Woon Nam duly acknow- 
ledged. ‘The sole witness to this document was a partner in.a firm of 
solicitors known as Deacons. His good faith is in no way impugned. 
Li Kai Loy had been introduced to him by Ng Yu Hon, and Li Kai Loy 
had in turn introduced some other man as being the proposed vendor 
Li Woon Nam. ‘This man, whoever he was, came armed with the title 
deeds, viz., a deed of February 19, 1917, vesting the property in Ng Yu 
Hon, and the assignment to Li Woon Nam. These he left with Deacons. 
After the matter had been completed, Deacons registered this assignment 
by Li Woon Nam to Li Kai Loy in the Hong Kong Land Registry, and 
by a letter of April 7, 1930, sent to Li Kai Loy the title deeds above 
mentioned. 

Obviously there was something wrong here. Li Woon Nam had 
been dead for nearly five years. Whatever may have been the reason 
which prompted the person or persons responsible for bringing this docu- 
ment into existence and recording it in the Hong Kong Land Registry, 
it is clear that per se the assignment was a nullity and passed nothing to 
anybody. For the purposes with which their Lordships are concerned, 
however, it is crucial to know whether the appellant was in any way, and 
to what extent, responsible for the transaction; and at this point the 
findings of fact by the Courts in Hong Kong are of vital importance. 

The trial Judge found that “contemporaneous knowledge of the im- 
personation” of Li Woon Nam had been brought home to the appellant. 
The full Court on appeal, having had the advantage of some further 
evidence, took the same view. From these concurrent findings their 
Lordships see no reason to dissent. The case falls to tbe decided accord- 
ingly upon the footing that the appellant (who was by virtue of her 
husband’s will and possession of the title deeds in command of the situa- 
tion), procured the premises to be apparently conveyed into the name of 
Li Kai Loy, as on a sale to him by Li Woon Nam, and entries to be made 
in the Hong Kong Land Registry, representing that Li Woon Nam had, 
on March 24, 1930, sold and conveyed the premises to Li Kai Loy in 
consideration of a price of $-70,000,00. 

The rest of the story now remains to be told. In the following year 


- 
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Li Kai Loy proceeded to raise money on .the security of the premises. The ` 


title deeds meanwhile had found their way; for some reason or other, into 
the possession and custody of one Wong Wa Kong, who was the father- 
in-law of Li Kai Loy. Li Kai Loy, being thus unable,. without outside 
consent, to produce the title deeds to an intending mortgagee, made a 
statutory declaration on April 13, 1931, in regular form under the Act, 
explaining the reason for the non-production of the title deeds. Therein 
he stated that while travelling from China to Hong Kong with the title 
deeds in his suit case, his suit case had been stolen and. the title deeds had 
been lost. This statutory declaration. was entered on the Hong Kong 
Land Registry on April 13, 1931. On the same day Li Kai Loy executed 
a full power of attorney in favour.of one, Li Hip Loy, a nephew of 
Li Woon Nam. 

Later in the same month Li Hip Loy produced the statutory declara- 
tion and the power of attorney to a firm of solicitors, Messrs. Wilkinson 
and Grist, whom he ihstructed to prepare a mortgage of the premises in 
favour of one, Yan Pun. This was done and on April 20, 1931, a mort- 
gage of the premises in favour of Yan Pun was executed by Li Kai Loy 
by his attorney, Li Hip-Loy, to secure the repayment of a principal sum 
of $65,000,00 and interest. This was duly entered in the Hong Kong 
Land Registry. The interest, which was payable monthly, was not paid, 
and the mortgagee on July 23, 1931, put the premises up for sale by 
auction in exercise of a power of sale contained in the mortgage. Ng 
Yu Hon tried to stop the sale, alleging, what was not the fact, that either 
the mortgage or the power of attorney had been forged. The auction 
proceeded, and the premises were purchased by the respondent, Pong Tsoi 
Ching, for the sum of $77,000,00. ‘The conditions of sale stipulated that 
the title should commence with the mortgage, and that no objection should 
be raised by the purchaser to the non-production of any earlier title deeds. 
The purchase was completed and the premises were conveyed to the pur- 
chaser by an indenture dated the 6th day of August, 1931, and made 
between Yan Pun of the one part and Pong Tsoi Ching of the other part. 

On December 4, 1931, letters of administration, with the said will 
annexed, of all and singular the personal estate and effects of Li Woon 





Nam, were granted to the appellant, she having given security for pay- 


ment of estate duty in respect of No. 73, Bonham Strand West. 

On December 15, 1931, she issued a writ against Pong Tsoi Ching 
as sole defendant, claiming as administratrix (amongst other relief) dec- 
larations (1) that the premises were vested in her as administratrix and 
sole beneficiary under the will, (2) that the mortgage was null and void 
and had no legal effect, and (3) that the defendant had no right in or 
title to the premises. The action was dismissed by Wood, J. and an 
appeal from his judgment was dismissed by MacGregor, C.J. and Lindsell, 
J. Upon the facts as narrated above it is not easy to see how any other 
result could have ensued. ; 

It is to be observed that the action is based upon the view that nothing 
passed by the assignment to Li Kai Loy, and that accordingly nothing 
passed by the mortgage to Yan Pun, or by the. assignment to the res- 
pondent. It appears to their Lordships that the question which calls for 

15 
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decision at the outset, is ‘the question whether the mortgage to Yan Pun 
was effectual as against the appellant to vest the premises in him as mort- 
gagee. If it was, no attack can be effectively made on the respondent’s 


a title, He can be in no worse case than the mortgagee. If any invalidity 


existed in the title of the mortgagee, the title of the respondent might 


conceivably be a better one. This position is recognised by the appellant, 


who in her pleadings, by the reply, alleged actual or constructive notice 
by the respondent of infirmity of title; but it was properly conceded at 
the argument before the Board, that if Yan Pun had acquired a good 
title, the appeal must fail; for, be it noted, the appellant’s claim is not 
coupled with any offer to redeem the mortgagee, or the respondent. as 
standing in his shoes. It is solely a claim on the footing that noting 
passed to the mortgagee. 

In their Lordships’ opinion this claim is, upon the facts of this case, 
an ill-founded claim. The appellant authorised the creation of the deed 
of assignment to Li Kai Loy, and its entry on the Hong Kong Land 
Register. ‘This is a statement (authorised by her), and a continuing state- 
ment to the world, intended to be acted upon by any one desirous of 
acquiring an interest in the premises, that Li Kai Loy is the owner of the 
premises as a purchaser for valuable consideration from Li Woon Nam. 
The evidence shows that before advancing the money the mortgagee, 
through his solicitors, searched the register and relied upon the title as 
therein disclosed; in other words Yan Pun acted upon the appellant’s 
statement, as she intended he should, and advanced his money on the 
faith of it. In these circumstances the appellant is estopped from assert- 
ing against him that Li Kai Loy was not the owner of the premises as a 
purchaser for value from Li Woon Nam. The title of Yan Pun as against 
the appellant was accordingly complete and valid. It follows that as 
against her the title of the respondent is equally unimpeachable. 

A recent sudgment of the Board is not without relevance Here. In 
a case, which also dealt with registration in the Hong Kong Land Registry 
(Tsan Chuen v. Li Po Kwai) this Board used the following language:— 

To their Lordships it seems clear that by his registration of the memorial 
of his deed of assignment, the respondent is estopped as against the appel- 
lant who took his mortgage in reliance on that memorial from denying 
its correctness in any essential particular. 

So here it may properly be said that the appellant by authorising the 
Si Aa the memorial of the deed of March 24, 1930, is estopped 

as against Yan Pun (and therefore the respondent) from denying that Li 
Kai Loy was the owner of the premises, having bought them from Li 
Woon Nam for the sum of $70,000,00. As Farwell, J. stated in Rimmer 
v. Webster? :— 

If the owner of property clothes a third person with the apparent 
ownership and right of disposition thereof, not merely by transferring it 
to him, but also by acknowledging that the transferee has paid him the 
consideration for it, he is estopped from asserting his title as aguinst a 
person to whom such third party has disposed of the property and who 
took it in good faith and for value........ If a man acknowledges that 
he has received the whole of the purchase money from the person to 
171932] A.C 715 *11902] 2 Ch. 163 at 173 
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whom he transfers property, ‘he voluntarily arms the purchaser with the Cwi 
means of.dealing with the estate as the absolute legal and equitable owner, 7— 
free from every shadow of encumbrance or adverse equity, “and he cannot 1 
be heard to say that he has not in fact received such purchase money. 3 Tse Sm 
In their Lordships’ opinion, the principle underlying this passage is v. 
«qually applicable to the present case, in which the beneficial owner of sel ie 
the premises-has represented that someone else, being the owner thereof, 
nas assigned them to a third person in consideration of a sum of money Lord Russell 
spaid by the third person to and received by the alleged assignor. ace 
It was argued, however, that no estoppel grounded on any repre- 
sentation made by the appellant before she took out letters of administra- 
mion could bind her as administratrix; and certain authorities were cited 
in support of that proposition. Whatever the true position might have 
been had she been suing to recover the premises for the benefit of persons 
other than herself, the present case is not that case. Her husband has 
been dead many years; there is no suggestion of any outstanding 
«debts for the payment of which the premises have to be realised, or indeed 
of any outstanding debts at all; provision has been made by security for 
mthe payment of the estate duty; the only person concerned in the recovery 
æf the premises, or interested in asserting the falsity of her representations, 
wis the appellant herself. In these circumstances their Lordships feel no 
«doubt that she is effectually bound by estoppel. 
It was further suggested that Yan Pun was in some way affected with 
notice of the lack of title in Li Kar Loy from the absence of the title deeds, 
and from the fact that, as appears from the evidence, Yan Pun was warned 
that he ran some risk in lending money on mortgage of property without 
obtaining the title deeds. The risk which he ran, was the risk of some 
adverse title being or having been established, which originated in a deposit 
of those deeds with some third party for valuable consideration. This 
was a risk which he might run if he chose, and one the existence of which 
in no way suggested or implied any flaw in the title disclosed by the entries 
in the register. He was, their Lordships think, entitled in the circums- 
tances to rely on the statutory declaration, which was entered on the 
register, as a true explanation of the reason why the title deeds were not 
forthcoming, and also if he thought fit to run the risk indicated above. 
That risk did not in fact mature, for the appellant’s claim is not founded 
on possession of the title deeds. 
For the reasons appearing herein their Lordships are of opinion that 
this appeal fails and should be dismissed; and they will humbly advise His 
Majesty accordingly. The appellant must pay the costs of this appeal. 
Appeal dismissed 
Darley Chamberlain  Co.—Solicitors for the appellant. 
Sherp, Pitchard $ Co.—Solicitors for the respondent. \ 
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GANGADHAR MARW ARI 
Versus — 
= : EMPEROR” i 
Nov. 25. Criminal Procedure Code, Secs. 139A(2) end 137—Proceedings under Section 137 
| -` -—-When should begin—Termination-of. enquiry under Section 139A(2) k 
ee, -g ie clearly indicated. 
l The court and the parties should distinctly understand when the enquiry 
under Section 139A:(2), Cr. P. C. terminates and that under Section 137 
Cr. P. C. begins, so that evidence not of the preliminary character con- 
templated by Section 139A (2) but such as is contemplated by Section 137 
be produced. Where the entire proceedings under Chapter X, Cr. P. C, 
l were taken at one stretch and it could not be said that on any particular 
E date the Magistrate found that there was no reliable evidence in support 
i of the denial of the public right and that proceedings under Section 137, 
Cr. P. C. could commence thereafter, beld, that the order of the Magistrate 
under Sections 133/137, Cr. P. C, must be set aside and he should k 
directed. to proceed according to law. 
CRIMINAL REFERENCE made by Rup KisHen Esg., Sessions Judge of 
Ghazipur. ; Bo on 
K. N. Gùpta for the applicant. 
A. P. Pendey for the opposite party. = | 
M. Waliullah (Assistant Government Advocate) for the Crown. . 
The following judgment was delivered by 


Niema- NIAMATULLAH, J.—This.is a reference by the learned Sessions Judge, 

silab, J. Ghazipur, recommending that an order passed by a Magistrate, 1st class, 
of that district, under Sections 133|137, Cr. P. C. be set aside. It appears 
that the District Board complained that Gangadhar had encroached upon 
a certain public way and thus obstructed the use of that way by the public. 
A report was called for from the Qanungo, who stated that there had 
been no encroachment. The Magistrate thereupon proceeded to hold an 
enquiry purporting to be one under Section 133, Cr. P. C. The case 
dragged on from August 22, 1934 to June 13, 1935, when it was finally 
decided against Gangadhar, who was directed to remove the construction 
made by him on the land alleged to be part of the public way. Ganga- 
dhar moved the Sessions Judge in revision and contended that the proce- 
dure laid down by Section 139A(2), Cr. P. C. had not been followed. 
This contention was accepted by the learned Sessions Judge, who has 
accordingly made a reference to this Court recommending that the Magis- 
trate’s final order be set aside and proceedings be taken afresh in accordance 
with law. os 
, The Magistrate has submitted a lengthy explanation justifying the 
procedure adopted by him. I have examined the proceedings and am of 
opinion that the requirements of Section 139A(2) cannot be considered 
to have been complied with. After the receipt of the Qanungo’s report, 
there is a series of dates of hearing on some of which evidence was pro- 


duced by one party or the other. On the last of such dates the final 
>. "Cr. Ref. 735 of 1935 
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rder was passed. fe E.g ; a 

Under gSection 139A (2), which was added by the Amending Act 
8 of 1923, proceedings under Chapter X, Cr. P. C., are to be taken in 
wo distinct stages. Where obstruction to the use by the public of any 
ray, as in the present case, is alleged and denied, the question to be 
ecided at the threshold-of the case is whether the denial of the existence 
f the public right claimed is well founded. In the present case, the 
sarned Magistrate seems to maintain in his explanation that Gangadhar 
id not deny the “public character of the lane.” I find that the contro- 
ersy from the very start has been as to whether. the land on which 
sangadhar made certain constructions is part of`the public way, as is 
lleged by the District Board, or it is his private property, as is alleged 
y Gangadhar. Before the Magistrate could proceed under Section 137, 
`r. P. C., he should have found whether Gangadhar’s allegation was prima 
acie right. It is generally desirable that the Magistrate should record a 
lefinite finding in terms of Section 139A(2), though if the record other- 
vise indicates that he did find that.the denial of the public right was well 
ounded, the requirements of Section 139A(2) would be made out. in 
his case the entire proceedings were taken at one stretch, and the parties 
ould not possibly understand where the enquiry under Section 139A (2) 
erminated and that under Section 137, Cr. P. C., began. It is obvious 
hat the court and the parties should distinctly understand when the case 
wnters on the second stage of the proceedings provided by Section 137, 
cr. P. C., so that evidence not of che preliminary character contemplated 
xy Section 139A(2) but~such as is contemplated by Section 137 be pro- 
luced. I do not think that in the present case it can be said that on any 
yarticular date the court found that there was no reliable evidence in 
upport of Gangadhar’s denial and that proceedings under Section 137, 
=r. P. C., could commence thereafter. In these circumstances, the proper 
srder to pass is to set aside the order of the Magistrate and to direct him 
© proceed according to law. It is ordered accordingly. 

It is to be regretted that a case of such trifling importance should have 
xccupied so much of public time in the past and is now to have a fresh 
ease of life; but in the circumstances there is no other alternative but 
shat indicated above. 

Reference accepted 
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‘s not intended for the use of passengers” within the meaning of Section 
118, Railways Act. 
~ Cr. Rev. 352 of 1935 
16 
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. CRIMINAL Revision from an order of Laxsma NABAIN TANDON 
Esg., Sessions Judge of Mainpuri BG 

Sesila Nath Mukerji and Shri Rem for the applicant. - ” 

M. Waliullah (Assistant Government Advocate) for the Crown. ` 

The judgment of the Court was delivered ‘by 

Harrs, J.—This is a criminal revision, from a conviction under 


- Section 109 of the Indian Railways Act. The accused, a Sub-Inspector 


of Police, on July 7, 1934 entered a compartment occupied by the ice- 
vendor with his ice, aerated waters etc., which compartment had been 
entered in the Guards Constitution Book as reserved for the ice-vendor 
and on the outside of which the words “Ice-Vendor” were stencilled. 
The guard of the train when informed of it warned the accused that he 
was occupying the compartment reserved for the ice-vendor and asked 
him to vacate it. The accused maintained that the compartment was not 
reserved for the ice-vendor and declined to vacate it. A report was made 
to the station police but neither they nor the assistant station. master 
succeeded in persuading the accused to leave the compartment though the 
train had to be detained for some 23 minutes-at Etawah. Again at Cawn- 
pore a similar request was made by the station authorities to the accused 
to get out of the compartment but he refused to do so. The accused 
got down at Allahabad where a complaint was lodged against him and he 
also made a coynter report. On these facts the accused was convicted 
under the Railways Act. The learned Sessions Judge agreed that the 
conviction was right and declined to interfere in revision. 

It is too late in the day now to contend that the compartment had 
not in fact been reserved for the ice-vendor. This fact was established 
by the entry in the Guards Constitution Book and bythe words “Ice- 
Vendor” stencilled on the outside. The learned counsel for the accused 
has however argued that‘the railway authorities had no power to reserve 
a whole compartment for-an ice-vendor without charging for the full fare 
payable by 18 passengers. It is on account of the importance of this 
question that the case has been referred to this Bench. 

The contention that before reservation the fare for the full compart- 
ment should have been charged has no force. The railway authorities 
have now produced before us the original contract signed by the Agent 
on a printed and approved form under which the, company was allowed 
the use of a reserved compartment for an ice-vendor and his accompani- 
ments in a running train on condition of supplying to the passengers cool 
drinks. If the fact were now to be disputed we would be compelled to 
ask the court below to take evidence to prove this written agreement; 
but the genuineness of the contract cannot be seriously disputed. Indeed 
it is a well-known fact that on passenger trains, particularly during the 
hot weather, ice-vendors have compartments reserved for them for the 
supply of cool drinks just as -dining cars run on some trains for supplying 
meals. In summer months it is absolutely necessary for the convénience 
of passengers that cool drinks and ice should be available. 

We think that the railway authorities have power to reserve a com- 
partment for an ice-vendor for the comfort and convenience of the 
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stravelling public. | 

In Emperor v. Brij Basi Lal’, a Bench of this Court went so far as 
to hold that the railway authorities have power to set apart a compart- 
ment for Europeans or Anglo-Indians. It is not necessary to examine 
the correctness of that ruling and to consider whether such a reservation 
would not offend against the provisions of Section 42 of the Railways 
Act, assuming that the section would apply to passenger traffic as well. 
But there can be no doubt that the railway authorities can set apart 
carriages or compartments which are not for the use of ordinary passengers, 
particularly so if such setting apart is for their convenience and comfort. 
An ice-vendor’s compartment is like a dining car and is meant for supply- 
ing cool drinks during the hot season. Such facilities are an absolute 
necessity for the travelling public and there would be considerable incon- 
venience and discomfort if there were no such proyision on running 
trains. It is equally important from the point of view of health and 
hygiene that the compartment from where drinks are to be supplied should 
be free from all contagion and infection. This would not be possible if 
members of the general public were allowed to occupy it. Again, there 
would be danger to passengers from the accidental bursting of soda water 
bottles, if they were to travel in the same compartment. If therefore the 
railway authorities set apart 2 compartment for the ice-vendor appointed 
by a company which has entered into a contract with them to provide 
drinks, such a compartment would no longer be one which is open to the 
general travelling public. It would be just like a Guard’s van or the 
Driver’s engine room in which the public cannot claim a right to travel, 
even though they hold tickets. Even where the train is full, there is no 
inherent right in a ticket-holder to enter into that part of the train which 
is not meant for the general públic. He must wait for the next train or 
claim a refund. ‘The mere fact that the ice-vendor’s pass did not clearly 
indicate that he had the whole compartment reserved for himself is not 
material, as there was a writing put on the compartment and the accused 
was repeatedly warned that it was such a reserved compartment. 

If the ice-vendor be treated as a passenger for whom a compartment 
had been validly reserved, then the conviction of the accused under Section 
109 would be correct. But it seems more appropriate to regard the ice- 
vendor’s compartment as a part of the train which is not meant for 
passengers. The offence would therefore most appropriately fall under 
Section 118 of the Railways Act. As the facts have been clearly found 
by the Magistrate, and the accused cannot in any way be prejudiced, we 
alter the conviction of the accused to one under. Section 118, and maintain 
the sentence. The application is accordingly dismissed. 

Application dismissed 
{ i i 1i L. R. 42 AIL 327 : 
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Woollen germenis—Sold by reteilers—Excess free sulpbites present in gar- 
menis—Latent defect—Purchaser contracts dermatitis by weering—Breach 
of implied condition—Retailer liable in contract—Negligence i manufacture 
—Li y of manufacturers in tort. l 
The appellant purchased woollen garments from the retailers and wore 
them; he contracted dermatitis of external origin þy reason of the presence 
in the garments of excess free sulphites, the presence of which was due 
to negligence in manufacture. The a t claimed damages against 
both retailers and manufacturers. Held, that the retailers were liable in 
contract for breach of implied warranty or condition under exceptions 
(i) and (#) of the South Australia Sale of Goods Act, which is identical 
with Section 16 of the Indian Sale of Godds Act, 1930. 
Medway Oil snd Storage Co. v. Silica Oil Corporation, 33 Com. Cas. 
195 and Cemmell Laird & Co. v. Manganese Bronze Co., [1934] A. C. 
402 referred to. . ; 
The presence of the deleterious chemical, viz., free sulphites in the 
garments, due to negligence in manufacture, was a hidden and latent 
defect: it could not be detected by any examination that could reasonably 
be made. Nothing happened between the making of the garments and 
their being worn to change their condition. The garments were made 
l by the manufacturers for the purpose of being worn exactly as they were 
worn in fact by the appellant. Held, that these facts established in law 
a duty to take’ care as between the manufacturets and the appellant, and 
for the breach of that duty (and resulting damage suffered by the appel- 
lant) the manufacturers were liable in tort. 
Donoghue v. Stevenson, [1932] A. C. 562 applied. 


APPEAL from a decision of the High Court of Australia. 


G. P. Glandfield and P. J. H. Heycock for the appellant. 
Wilfred Greene, K.C., Wilbur Hom, K.C., I. C. Baillier and Poole 
for the respondents. l l 


The following judgment was delivered by 


Loro WricHr—The appellant is a fully qualified medical man prac- 
tising at Adelaide in South Australia. He brought his action against the 
respondents, claiming damages on the ground that he had contracted der- 
matitis by reason of the improper condition of underwear purchased by 
him from the respondents, John Martin & Co., Ltd., and manufactured 
by the respondents, the Australian Knitting Mills Limited: the case was 
tried by Sir George Murray, Chief Justice of South Australia, who after a 
trial lasting for 20 days gave judgment against both respondents for the 
appellant for £2,450 and costs. On appeal the High Court of Australia 

*P. C. A. 84 of 1934 
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set aside that judgment by a majority. . Evatt, J. dissented, and agreed 
with the Chief Justice. Of the majority, the reasoning of Dixon, J., 
with, whom McTiernan, J. concurred, was in effect that the evidence was 
not sufficient to make it safe to find for the appellant. Starke, J., who 
accepted substantially all the detailed findings of the Chief Justice, differed 
from him on his general conclusions of ‘liability based on these findings. 
The appellant’s claim was that the disease was caused by the presence 
in the cuffs or ankle ends of the underpants which he purchased and wore, 
of an irritating chemical, viz., free sulphite, the presence of which was 
due to negligence in manufacture, and also involved on the part of the 
respondents, John Martin & Co., Ltd., a breach of the relevant implied 
conditions under the Sale of Goods Act. i 
The underwear, consisting of two pairs of underpants and two singlets, 
was bought by the appellant at the shop of the respondents, John Martin 
& Co., Ltd., who dealt in such goods and who will be hereafter referred 
to as the retailers, on June 3, 1931; the retailers had in ordinary course at 
some previous date purchased them with other stock from the respondents, 
the Australian Knitting Mills Ltd., who will be referred to as the manu- 
facturers; the garments were of that class of the manufacturers’ make 
known as Golden Fleece. The appellant put on one suit on the morning 
of Sunday, June 28, 1931; by the evening of that day he felt itching on 
the ankles but no objective symptoms appeared until the next day, when 
a redness appeared on each ankle in front over an area of about 214 inches 
by-144 inches. The appellant treated himself with calomine lotion, but 
the irritation was such that he scratched the places till he bled. On Sun- 
day, July 5, he changed his underwear and put on the other set which 
he had purchased from the retailers; the first set was washed and when 
the appellant changed his garments again on the following Sunday he 
put on the washed set and sent the others to the wash; he changed again 
on July 12. Though his skin trouble was getting worse he did not attri- 
bute it to the underwear, but on July 13 he consulted a dermatologist, 
Dr. Upton, who advised him to discard the underwear, which he did, 
returning the garments to the retailers with the intimation that they had 
given him dermatitis; by that time one set had been washed twice and the 
other set once. The appellant’s condition got worse and worse; he was 
confined to bed from July 21 for 17 weeks; the rash became generalised 
and very acute. In November he became convalescent and went to New 
Zealand to recuperate. He returned in the following February and felt 
sufficiently recovered to resume his practice, but soon had a relapse and 
by March his condition was so serious that he went in April into hospital 
where he remained until July. Meantime in April, 1932, he commenced 
this action, which was tried in and after November of that year. Dr. 
Upton was his medical attendant throughout and explained in detail at 
the trial the course of the illness and the treatment he adopted. Dr. 
de Crespigny also attended the appellant from and after July 22, 1931, 
and gave evidence at the trial. The illness was most severe, involving 
acute suffering and at times Dr. Upton feared that his patient might die. 
-~ It is impossible here to examine in detail the minute and conflicting 
evidence of fact and of expert opinion given at the trial: all that evidence 
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was meticulously discussed at the hearing of the appeal before the Board. 
It is only possible to state briefly the conclusions at which their Lordships 
after careful consideration have arrived. 

In the first place, their Lordships are of opinion that the disease was 
of external origin. Much of the medical evidence was directed to support- 
ing or refuting the contention strenuously advanced on behalf of the 
respondents that the dermatitis was internally produced and was of the 
type described as herpetiformis, which is generally regarded as of internal 
origin. That contention may now be taken to have failed: it has been 
rejected by the Chief Justice at the trial and in the High Court, by Starke 
and Evatt, JJ., and, in effect also, by Dixon and McTiernan, JJ. The 
evidence as to the symptoms and course of the disease given by the two 
doctors who attended the appellant is decisive: dermatitis herpetiformis 
is an uncommon disease, of a type generally not so severe as that suffered 
by the appellant, and presenting in general certain characteristic features, 
in particular, bullae or blisters and symmetrical grouping of the inflam- 
matory features, which were never present in the appellant. Dr. Wigley, 
a very eminent dermatologist, who examined the appellant, and as an 
expert gave evidence in support of the doctors who actually attended him, 
expressed his opinion that all dermatitis had an external origin, but whether 


_ he was right in this or not, he was confident that in the appellant’s case 


the origin of the disease was external, and on all the evidence’ their Lord- 
ships accept this view. 

But then it was said that the disease may have been contracted by the 
appellant from some external irritant the presence of which argued no 
imperfection in the garments but which only did harm because of the 
appellant’s peculiar ‘susceptibility. Thus the disease might have been 
initiated by the mechanical irritation of the wool itself or if it was due 
to some chemical ingredient in the garments, that might have been some- 
thing in itself harmless, either because of its character or because of the 
actual quantity in which it was present, so that the mischief was attributable 
to the appellant’s own physical defect and not to any defect in the gar- 
ments; the respondents, it was said, could not be held responsible for any- 
thing in the garments which would not be harmful in normal use. Two 
issues were thus involved; one, was the appellant’s skin normal, and the 
other, was there in the garments or any part of them a detrimental quantity 
of any mischievous chemical? 

The Chief Justice held that the appellant’s skin was normal. He had 
habitually up to the material time worn woollen undergarments without 
inconvenience; that he was not sensitive to the mechanical effects of wool 
seemed to be proved by an experiment of his doctors who placed a piece 
of scoured wool on a clear area on his skin and found after a sufficient 
interval no trace of irritation being produced. It was said that he had 
suffered from tuberculosis some years before and that the disease had 
merely been arrested, not eliminated, and it was then said that tuberculosis 
made the patient more susceptible to skin disease, because it weakens the 
resistance of the skin and lowers the patient’s vitality. But this conten- 
tion did not appear to be established. It was admitted that the appellant’s 
skin had by reason of his illness become what is denominated “allergic,” 
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that is, unduly sensitised to the particular irritant from which he had 
suffered; but that could throw no light on the original skin condition. 
A point was made that a skin ordinarily normal might transiently and 
unexpectedly show a peculiar sensitivity, but that remained a mere possi- 
bility which was not developed and may be ignored. In the result there 
does not seem any reason to differ from the Chief Justice’s finding that 
the appellant’s skin was normal. 
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What then caused this terrible outbreak of dermatitis? The place tord wright 


and time of the original infection would seem to point to the cause being 
something in the garments, and in particular to something in the ankle 
ends of the underpants, because the inflammation began at the front of 
the shins where the skin is drawn tight over the bone, and where the cuf 
of the pants presses tightly under the socks against the skin, and began 
about nine or ten hours after the pants were first put on: the subsequent 
virulence and extension of the disease may be explained by the toxins 
produced by the inflammation getting into the blood stream. But the 
coincidence, it was pointed out, was not sufficient proof in itself that the 
pants were the cause. The appellant then relied on the fact that it was 
admitted in the respondents’ Answers to Interrogatories that the garments 
when delivered to the retailer by the manufacturers contained sulphur 
dioxide, and on the fact that the presence of sulphur dioxide indicated 
the presence of free sulphites in the garment. If there were in a garment 
worn continuously all day next the skin free sulphites in sufficient quanti- 
ties, a powerful irritant would be set in operation. Sweat is being slowly 


and continuously secreted by the skin, and combines with the free sulphites 


to form successively sulphur dioxide, sulphurous acid and sulphuric acid: 
sulphuric acid is an irritant which would produce dermatitis in a normal 
skin if applied in garments under the conditions existing when the appel- 
lant wore the underpants. It is a fair deduction from the Answers and 
from the evidence that free sulphites were present in quantities not to 
be described as small, but that still left the question whether they were 
present in quantities sufficient to account for the disease. 

Ie is impossible now and was impossible at any time after the garments 
were washed to prove what quantities were present when the garments 
were sold. ‘That can only be inferred from various considerations. ‘The 
garments were in July, 1931, handed back to the retailers and by them 
sent back to the manufacturers. In November, 1931, Mr. Anderson, of 
Victoria; an analytical chemist, on the instructions of the manufacturers 
analysed one half of one of the pants to ascertain what quantity of water 
soluble salts they contained and found certain quantities of sulphates but 
sulphates would not irritate the skin. In the following May, Mr. Anderson 
made 2 further analysis of the other three garments and of the remaining 
half of the pair of pants: he was testing for sulphites, which -he expressed 
in terms of sulphur dioxide percentage by weight. In one singlet he 
found a nil return, in the other -0070; in the pants he found ‘0082 in 
‘one and ‘0201 in the other. There was some debate whether these figures 
were of free sulphites, or of sulphites adherent to the wool molecule, and 
not soluble by sweat. Their Lordships after careful consideration and 


for a variety of reasons do not differ from the conclysion of the Chief ° 
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Justice that these results proved the presence of free sulphite. But the 
results were not such as to show quantities likely to cause irritation. On 
the other hand, a very eminent scientist, Professor Hicks, called by the 
appellant, gave his opinion that the garments before washing must have 
had sulphites in considerably greater quantity: and these tests of Mr. 
Anderson were of each garment as a whole, whereas it was clear that the 
relevant parts in each pair of pants were the ankle ends since the disease 
was initiated at that point in each leg. It is clear that no further light 
could be thrown by tresh analysis of the actual garments. 

Evidence was given on behalf of the manufacturers as to the processes 
used in the manufacture of these garments. The webs of wool were put 
through six different processes: of these the second, third and fourth, 
were the most significant for this case. The second was for shrinking 
and involved treatment of the web with a solution of calcium hypochloride 
and hydrochloric acid. The third process was to rethove these chemicals 
by a solution of bisulphite of soda, and the fourth process was to neutralise 


the bisulphite by means of bicarbonate of soda; the fifth process was for 


washing and the sixth was a drying and finishing process. If the fourth 
process did not neutralise the-added bisulphite, free sulphites would remain, 
which the subsequent washing might not entirely remove. The manu- 
facturers’ evidence was that the process was properly applied to the wool 
from which these garments were made and if properly applied was bound 
to be effective. The foreman scourer Smith was not called at the trial, 
where his absence was made matter of comment, but Ashworth, one of 
the scourers, gave evidence and among other things said that they had to 
be very careful that there was no excess of one chemical or the other. If 
there were an excess of some sort or the other, it would be bound to be 
somebody’s fault. The washing off was to clear out as much of the 


- traces of the previous process as possible. But something might go wrong, 


someone might be negligent and as a result some bisulphite of soda which 
had been introduced might not have been got rid of. The cuffs of the 
pants were ribbed and were made of a different web separately treated. 
The appellant’s advisers had at the trial no independent information as 
to the actual process adopted in respect of these garments or even when 
they were made and, by petition, they asked for leave to adduce further 
evidence which would go to show, as they suggested, that the process 
deposed to was not adopted by the manufacturers until after June 3, 1931. 
Their Lordships however feel themselves in a position to dispose of the 
Appeal on the evidence as it stands, taking due account of the- fact that 
the manufacturers’ secretary was called and deposed that in the previous 
six years the manufacturers had treated by a similar process 4,737,600 of 
these garments, which they had sold to drapers throughout Australia and 
he had no recollection of any complaints, which if made would in ordinary 
course have come under his notice. Dr. Hargreaves, an analytical chemist, 
on the instructions of the manufacturers analysed specimen garments, 
subjecting them to tests which would extract any sulphur adherent to the 
wool as well as free sulpbites, if any were present, and found only negli- 
gible quantities, Against this evidence was that of Professor Hicks, who 
agitated in unheated water for two minutes a singlet of the manufacturers’ 
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Solden Fleece make, purchased in November, 1932, and found that the Gam 
iqueous extract contained a percentage by weight of sulphite of :11 which ane 
n his opinion was free in the fabric and readily soluble in cold water. 2 
The significance of this experiment seems to be that however well designed Gaanr 
‘he manufacturers’ proved system may be to eliminate deleterious subs- ee 
‘ances it may not invariably work according to plan. Some employee Kxrmnne 
nay blunder. - Mrs, Lrp. 
Mr. Greene for the respondents quite rightly emphasised how crucial Lord Wright 

t would have been for the appellant’s case to prove by positive evidence 
chat in fact the garments which the appellant wore, contained an excess ~ 
of free sulphites. He contended that the appellant’s case involved argu- 
ng in a circle; his argument, he said, was that the garments must have 
aused the dermatitis because they contained excess sulphites, and must 
lave contained 'excess sulphites because they caused the disease: but 
ought, he said, added to nought still is no more than nought. This, 
1owever, does not do justice either to the process of reasoning by way 
yf probable inference which has to do so much in human affairs or ` 
o the nature of circumstantial evidence in law courts. Mathematical, 
wr strict logical, demonstration is generally impossible: juries are in 
ractice told that they must act on such reasonable balance of 
srobabilities as would suffice to determine a reasonable man to take a 
lecision in the grave affairs of life. Pieces ‘of evidence, each by itself 
nsuficient, may together constitute a significant whole, and justify by 
heir combined effect a conclusion. Dixon, J. in the judgment in which 
4e dissented from that of the Chief Justice, does not seem to suggest that 
there was no evidence for a decision in the appellant’s favour but merely 
chat it was not safe so to decide. But the coincidences of time and place 
ind the absence of any other explanation than the presence of free sulphite 
n the garments, point strongly in favour of the appellant’s case: it is 
idmitted as has been said above that some sulphites were present in the 
yarments, and there is nothing to exclude the possibility of a quantity 
‘ufficient to do the harm. On the whole there does not seem adequate 
-eason to upset the judgment on the facts of the Chief Justice. No doubt 
this case depends in the last resort on inferences to be drawn from the 
svidence, though on much of the detailed evidence the trial Judge had 
she advantage of seeing and hearing the witnesses. The plaintiff must 
prove his case but there is an onus on a defendant who, on appeal, con- 
tends that a judgment should be upset: he has to show that it is wrong. 
Their Lordships are not satisfied in this case that the Chief Justice was 
wrong. 

| That conclusion means that the disease contracted and the damage 
suffered by the appellant were caused by the defective condition of the 
garments which the retailers sold to him and which the manufacturers 
nade and put forth for retail and indiscriminate sale. The Chief Justice 
zave judgment against both respondents, against the retailers on the con- 
sract of sale and against the manufacturers in tort, on the basis of the 
Jecision in the House of Lords in Donoghue v. Stevenson’. The liability 
yf each respondent depends on a different cause of action, though it is 

~ 171932] A. C. 562 
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Cn for the same damage. It is not claimed that the appellant should recover 
To; his damage twice over; no objection is raised on the part of the respondent: 
~~ to the form of the judgment which was against both respondents for 2 
Guant single amount. 
ENEE R So far as concerns the retailers, Mr. Greene conceded that if it were 
Kerra held that the garments contained improper chemicals and caused the 
Mrs, L. disease, the retailers were liable for breach of implied warranty, or rathes 
Lord Wright condition, under Section 14 of the South Australia Sale of Goods Act 
1895, which is identical with Section 14 of the English Sale of Good: 
. Act, 1893. The section is in the following terms:— 
14. Subject to the provisions of this Act, and of any Statute in tha» 
behalf, there is no implied warranty or condition as to the quality o: 
fitness for any particular purpose of goods supplied under a contract oj 
sale, except as follows:— 
I. Where the buyer, expressly or by implication, makes known ti 
the seller the particular purpose for which the goods are required, s 
as to show that the buyer relies on the seller’s skill or judgment, am 
the goods are of a description which it is in the course of the seller’ 
business to supply (whether he be the manufacturer or not), there i 
an implied condition that the goods shall be reasonably fit for sucl 
purpose: Provided that in the case of a contract for the sale of s 
specified article under its patent or other trade name, there is no implie 
condition as to its fitness for any particular purpose: | 
H. Where goods are bought by description from a seller who deal: 
in goods of that description (whether he be the manufacturer or not) 
there is an implied condition that the goods shall be of merchantabl 
quality: Provided that if the buyer has examined the goods, ther 
shall be no implied condition as regards defects which such examinatior 
ought to have revealed: 
IW. An implied warranty or condition as to quality or fitness for s 
particular purpose may be annexed by the usage of trade: 
IV. An express warranty or condition does not negative 2 warranty 
or condition implied by this Act unless inconsistent therewith. 
He limited his admission to liability under exception (#), but their 
Lordships are of opinion that liability is made out under both exceptior 
(i) and exception {#) to Section 14, and feel that they should so state 
out of deference to the views expressed in the Court below. Section 14 
begins by a general enunciation of the old rule of caveat emptor, anc 
proceeds to state by way of exception the two implied conditions by 
which it has been said the old rule has been changed to the rule of cavea: 
vendor: the change has been rendered necessary by the conditions ol 
modern commerce and trade. The section has been recently twice dis- 
cussed by the House of Lords, once in Medway Oil and Storage Coy. v 
Silica Oil Corporation? and again in Cammell Laird & Co. v. Manganesi 
Bronze:Co.. ‘There are numerous cases on the section, but as these wer 
. cited below it is not necessary to detail them again. ‘The first exception 
if its terms are satisfied, entitles the buyer to the benefit of an impliec 
condition that the are reasonably fit for the purpose for which thi 
goods are supplied but only if that purpose is made known to the selle: 
“so as to show that the buyer relies on the seller’s skill or judgment.’ 
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Mt is clear that the reliance must be brought home to the mind of the 
seller, expressly or by implication The reliance will seldom be express: 
't will usually arise by implication from the circumstances: thus to take 
a case like that in question of a purchase from a retailer the reliance will 
be in general inferred from the fact that a buyer goes to the shop in the 
confidence that the tradesman has selected his stock with skill and judg- 
«nent: the retailer need know nothing about the process of manufacture: 
at is immaterial whether he be manufacturer or not: the main inducement 
æo deal with a good retail shop is the expectation that the tradesman will 
have bought the right goods of a good make: the goods sold must be, 
as they were in the present case, goods of a description which it is in the 
course af the seller’s business to supply: there is no need to specify in 
terms the pdrticular purpose for which the buyer requires the goods: 
which is none the less the particular purpose within the meaning of the 
section because it is the only purpose for which anyone would ordinarily 
want the goods. In this case the garments were naturally intended and 
only intended to be worn next the skin. The proviso does not apply to 
a case like the sale of Golden Fleece make such as is here in question, 
because Golden Fleece is neither a patent nor trade name within the mean- 
ing of the proviso to exception (/). With great deference to Dixon, J. 
their Lordshi i 

plied with. The conversation at the shop in which the appellant discussed 
questions of price and of the different makes did not affect the fact that 
he was substantially relying on the retailers to supply bim with a correct 
article. 

The second exception in a case like this in truth overlaps in its 
application the first exception; whatever else merchantable may mean it 
does mean that the article sold, if only meant for-one particular use in 
ordinary course, is fit for that use; merchantable does not mean that the 
thing is saleable in the market simply because it looks all right; it is not 
merchantable in that event if it has defects unfitting it for its only proper 
use but not apparent on ordinary examination: that is clear from the 
proviso, which shows that the implied condition only applies to defects 
not reasonably discoverable to the buyer on such examination as he made 
or could make. The appellant was satisfied by the appearance of the 
underpants; he could not detect and had no reason to suspéct the hidden 
presence of the sulphites: the garments were saleable in the sense that 
the appellant or anyone similarly situated and who did not know of their 
defect, would readily buy them: but they were not merchantable in the 
statutory sense because their defect rendered them unfit to be worn next 
the skin. It may be that after sufficient washing that defect would have 
disappeared; but the statute requires the goods to be merchantable in the 
state in which they were sold and delivered; in this connection a defect 
which could easily be cured is as serious as a defect that would not yield 
to treatment. The proviso to exception (#) does not apply where, as in 
this case, no examination that the buyer could or would normally have 
made would have revealed the defect. ‘In effect the implied condition 
of being fit for the particular purpose for which they are required and 
the implied condition of being merchantable produce in cases of this type 
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ips think that the requirements of exception (7) were com- - 
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the same result. It may also be pointed out that there is a sale by descrip- 
tion even though the buyer is buying something displayed before him on 
the counter: a thing is sold by description, though it is specific, so long 
as it is sold not merely as the specific thing but as a thing corresponding 
to a description, e.g., woollen under-garments, a hot water bottle, a 
second-hand reaping machine, to select a few obvious illustrations. 

The retailers accordingly in their Lordships’ judgment are liable in 
contract: so far as they are concerned, no question of negligence is relevant 
to the liability in contract. But when the position of the manufacturers 
is considered, different questions arise: there is no privity of contract 


- between the appellant and the manufacturers: between them the liability, 


if any, must be in tort, and the gist of the cause of action is negligence. 
The facts set out in the foregoing show in their Lordships’ judgment 
negligence in manufacture. According to the evidence, the method of 
manufacture was correct: the danger of excess sulphites being left was 
recognised and was ded against: the process was intended to be fool 
proof. If excess sulphites were left in the garment, that could only be 
because someone was at fault. The appellant is not required to lay his 
finger on the exact person in all the chain who was responsible or to specify 
what he did wrong. Negligence is found as a matter of inference from 
the existence of the defects taken in connection with all the known cir- 
cumstances: even if the manufacturers could by apt evidence have rebutted 
that inference they have not done so. 

On this basis, the damage suffered by the appellant was caused in 
fact (because the interposition of the retailers may for this purpose in the 
circumstances of the case be disregarded) by the negligent or improper 
way in which the manufacturers made the garments. But this mere 
sequence of cause and effect is not enough in law to constitute a cause 
of action in negligence, which is a complex concept, involving a duty as 
between the parties to take care, as well as a breach of that duty and 
resulting damage. It might be said that here was no relationship between 
the parties at all: the manufacturers, it might be said, .partéd once and 
for all with the garments when they sold them to the retailers and were 
therefore not concerned with their future history, except in so far as 
under their contract with the retailers they might come under some liability: 
at no time, it might be said, had they any knowledge of the existence of 
the appellant: the only peg on which it might be sought to support a 
relationship of duty was the fact that the appellant had actually worn the 
garments, but he had done so because he had acquired them by a purchase 
from the retailers, who were at that time the- owners of the goods, by a 
sale which had vested the property in the retailers and divested both 
property and control from the manufacturers. It was said there could be 
no legal relationships in the matter save those under the two contracts 
between the respective parties: to those contracts, the one between the 
manufacturers and the retailers and the other between the retailers and 
the appellant. These contractual relationships (it might be said) covered 
the whole field and excluded any question of tort liability: there was no 
duty other. than the contractual duties. 

This argument was based on the contention that the present case fell 
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outside the decision of the House of Lords in Donoghue’s case. Their 
Lordships, like the Judges in the Courts in Australia, will follow that 
decision, and the only question here can be what that authority decides 
and whether this case comes within its principles. In Donogbue’s case 
the defendants were manufacturers of ginger beer which they bottled: 
the pursuer had been given one of their bottles by a friend who had 
purchased it from a retailer who in turn had purchased from the defenders. 
- There was no relationship between pursuer and defenders except that aris- 
ing from the fact that she consumed the ginger beer they had made and 
bottled. The bottle was opaque so that it was impossible to see that it 
contained the decomposed remains of a snail: it was sealed and stoppered 
so that it could not be tampered with until it was opened in order to be 
drunk. The House of Lords held these facts established in law a duty 
to take care as between the defenders and the pursuer. 

Their Lordships think that the principle of the decision is summed 
up in the words of Lord Atkin at p. 599:— 


A manufacturer of products, which he sells in such a form as to show 
that he intends them to reach the ultimate consumer in the form in which 
they left him with no reasonable possibility of intermediate examination, 
and with the knowledge that the absence of reasonable care in the pre- 
paration or putting up of the products will result in an injury to the 
consumer’s life or property, owes a duty to the consumer to take that 
reasonable care. 

This statement is in accord with the opinions expressed by Lord Thankerton 
and Lord Macmillan, who in principle agreed with Lord Atkin. 

In order to ascertain whether the principle applies to the present case, 
it is necessary to define what the decision involves and consider the points 
of distinction relied upon before their Lordships. 

It is clear that the decision treats negligence, where there is a duty 
to take care, as a specific tort-in itself, and not simply as an element in 
some more complex relationship or in some specialised breach of duty, 
and still less as having any dependence on contract. All that is necessary 
as a step ta establish the tort of actionable negligence is to define the 
precise relationship from which the duty to take care is to- be deduced. 
It is, however, essential in English law that the duty should be established: 
the mere fact that a man is injured by another’s act gives in itself no 
cause of action: if the act is deliberate, the party injured will have no 
claim in law even though the injury is intentional, so long as the other 
party is merely exercising a legal right: if the act involves lack of due 
care, again no case of actionable negligence will arise unless the duty 
to be careful exists. In Donoghue’s case, the duty was deduced simply 
from the facts relied on, viz., that the injured party was one of a class 
for whose use, in the contemplation and intention of the makers, the 
article was issued to the world, and the article was used by that party in 
the state in which it was prepared and issued without it being changed in 
any way and without there being any warning of, or means of detecting, 
the hidden danger: there was, it is true, no personal intercourse between 
the maker and the user; but though the duty is personal, because it is 
inter partes, it needs no interchange of words, spoken or written, or signs 
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of offer or assent; it is thus different in character from any contractual 
relationship; no question of consideration between the parties is relevant: 
for these reasons the use of the word “privity” in this connection is apt 
to mislead because of the suggestion of-some overt relationship like that 
in contract, and the word “proximity” is open to the same objection; if 
the term proximity is to be applied at all, it can only be in the sense that 
the want of care and the injury are in essence directly and intimately 
connected; though there may be intervening transactions of sale and 
purchase and intervening handling between these two events, the events 
are themselves unaffected by what happened between them: proximity 
can only properly be used to exclude any element of remoteness, or of 
some interfering complication between the want of care and the injury, 
and like “privity” may mislead by introducing alien ideas. Equally also 
may the word “control” embarrass, though it is conveniently used in the 
opinions in Donoghue’s case to emphasise the essential factor that the con- 
sumer must use the article ‘exactly as it left the maker, that is in all 
material features, and use ‘it as it was intended to be used. In that sense 
the maker may be said to control the thing until it is used. But that 
again is an artificial use, because, in the natural sense of the word, the 
makers parted with all control when they sold the article and divested 
themselves of possession and property. An argument used in the present 
case based on the word “control” will be noticed later. 

It is obvious that the principles thus laid down involve a duty based 
on the simple facts detailed above, 2 duty quite unaffected by any contracts 
dealing with the thing, for instance, of sale by maker to retailer, and 
again by retailer to consumer or to the consumer’s friend. 

It may be said that the duty is difficult to define, because = the 
act of negligence in manufacture occurs there was no specific person 
towards whom the duty could be said to exist: the thing might never be 
used: it might be destroyed by accident or it might be scrapped, or in 
many ways fail to come into use in the normal way: in other words the 
duty ‘cannot at the time of manufacture be other than potential or con- 
tingent, and only can become vested by the fact of actual use by a parti- 
cular person. But the same theoretical difficulty has been disregarded in 
cases like Heaven v. Pender‘, or in the case of things dangerous per se or 
known to be dangerous, where third parties have been held entitled to 
recover on the principles explained in Dominion Natural Gas Co., Ltd. v. 
Collins $ Perkins’. In Dowoghue’s case the thing was dangerous in fact, 
though the danger was hidden, and the thing was dangerous only because 
of want of care in making it; as Lord Atkin points out in Donoghue’s 
case (at p. 595), the deacon between things inherently dangerous and 
things only dangerous because of negligent manufacture cannot be regarded 
as eee for the purpose of the questions here involved. 

One further point may be noted. The principle of Donoghue’s case 
can only be applied where the defect is hidden and unknown to the 
consumer, otherwise the directness of cause and effect is absent: the man 
who consumes or uses a thing which he knows to be noxious cannot 


‘complain in respect of whatever mischief follows because it follows from 
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his own conscious volition in choosing to incur the risk or certainty of 
mischance. ae E 

If the foregoing are the essential features of Donoghwe’s case, they 
are also to be found, in their Lordships’ judgment, in the present case. 
The presence of the deleterious chemical in the pants, due to negligence 
in manufacture, was a hidden and latent defect, just as much as were 
the remains of the snail in the opaque bottle: it could not be detected by 
any eXamination that could reasonably be made. Nothing happened bet- 
ween the making of the garments and their being worn to change their 
condition. The garments were made by the manufacturers for the pur- 
pose of being worn exactly as they were worn in fact by the appellant: 
it was not contemplated that they should be first washed. It is immaterial 
that the appellant has a claim in contract against the retailers, because 
that is a quite independent cause of action, based on different considerations, 
even though the damage may be the same. Equally irrelevant is any 
question of liability between the retailers and the manufacturers on the 
contract of sale between them. The tort liability is independent of any 
question of contract. 

It was argued, but not perhaps very strongly, that Donoghue’s case 
was a case of food or drink to be consumed internally, whereas the pants 
here were to be worn externally. No distinction, however, can be logically 
drawn for this purpose between a noxious thing taken internally and a 
noxious thing applied externally: the garments were made to be worn 
next the skin: indeed Lord Atkin (at p. 583) specifically puts as examples 
of what is covered by the principle he is enunciating things operating 
externally, such as “an ointment, a soap,'a cleaning fluid or cleaning 
powder.” 

Mr. Greene, however, sought to distinguish Domoghwe’s case from 
the present on the ground that in the former the makers of the ginger 
beer had retained “control” over it in the sense that they had placed it 
in, stoppered and „sealed bottles, so that it would not be tampered with 
until it was opened to be drunk, whereas the garments in question were 
merely put into paper packets, each containing six sets, which in ordinary 
course would be taken down by the shop-keeper and opened and the 
contents handled and disposed of separately so that they would be exposed 
to the air. He contended that though there was no reason to think that 
the garments when sold to the appellant were in any other condition, 
least of all as regards sulphur contents, than when sold to the retailers by 
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the manufacturers, still the mere possibility and not the fact of their. 


condition having been changed was sufficient to distinguish Donoghue’ 
case: there was no “control” because nothing was done by the manu- 
facturers to exclude the possibility of any tampering while the goods were 
on their way to the user. Their Lordships do not accept that contention. 
The decision in Donoghue’s case did not depend on the bottle being 
stoppered and sealed: the essential point in this regard was that the article 
should reach the consumer or user subject to the same defect as it had 
when it left the manufacturer. That this was true of the garment is in 
their Lordships’ opinion beyond question. At most there might in other 
cases be a greater difficulty of proof of the fact. 
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Mr. Greene further contended on behalf of the manufacturers that 
if the decision in Donogbue’s case were extended even a hairsbreadth, no 
line could be drawn and a manufacturer’s liability would be extended 
indefinitely. He put as an illustration the case of a foundry which had 


_ cast a rudder to be fitted on a liner: he assumed that it was fitted and 


the steamer sailed the seas for some years: but the rudder had a latent 
defect due to faulty and’ negligent casting and one day it broke, with 
the result that the vessel was wrecked, with great loss of life and damage 
to property. He argued that if Donoghue’s case were extended beyond 
its precise facts, the maker of the rudder would be held liable for damages 
of an indefinite amount, after an indefinite time and to claimants indeter- 
minate until the event. But it is clear that such a state of things would 
involve many considerations far removed from the simple facts of this 
case. So many contingencies must have intervened- between the lack 
of care on the part of the makers and the casualty, that it may be that the 
law would apply, as it does in proper cases, not always according to strict 
logic, the rule that cause and effect must not be too remote: in any case 
the element of directness would obviously be lacking. Lord Atkin deals 
with that sort of question in Donoghue’s case at p. 591, where he refers 
to Earl v. Lubbock*: he quotes the common sense opinion of Mathew, L.J.: 
“It is impossible to accept such a wide proposition, and, indeed, it is 
difficult to see how, if it were the law, trade could be carried on.” 

In their Lordships’ opinion it is enough for them to decide this case 
on its actual facts. . 

No doubt many difficult problems will arise before the precise limits 
of the principle are defined: many qualifying conditions and many com- 
plications of fact may in the future come before the Courts for decision. 
It is enough now to say that their Lordships hold the present case to come 
within the principle of Donoghue’s case and they think that the judgment 
of the Chief Justice was right and should be restored as against both 
respondents,- and that the appeal should be allowed with costs here and 
in the Courts below, and that the appellant’s petition for leave to adduce 
further evidence should be dismissed without costs. 

They will humbly so advise His Majesty. 
, Appeal allowed 
Roney & Co.—Solicitors for the appellant. 
Broad & Co.—Solicitors for the respondents. 
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ZAHUR HUSAIN (Decree-holder) 
: Versus 7 
CHURA SINGH and orHers (Judgment-debtors)* 

United Provinces Assistance of Tenants Act (VIII of 1932), Secs. 2, 3 and 4— 
Decree for arrears of rent without fixing imstalments—No ap peal—Tenents 
ejected in execution proceedings—Appeal against order of execution court— 
Appellate court passes instalment decree—W betber order legal. 

In a case to which the provisions of the U. P. Assistance of Tenants 
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Act (VII of 1932) applied the trial court. passed a decree for arrears of 
rent without fixing instalments as provided by the Act. No appeal was 
‘preferred against this decree. In proceeding under Section 79, Tenancy 
Act of 1926, the execution court passed an order ejecting the judgment- 
debtors from. their holding. Against this order of the execution court 
the judgment-debtors preferred an appeal to the District Judge, who passed 
a decree that the arrears should be paid by instalments. Held, that it is 
clear from the terms of Sections 2 and 3 of the Act that the power to 
‘ order payment of arrears of iristalments is conferred not upon an execution 
court but upon the court actually bearing the claim for arrears of rent, 
and in an appeal arising out of execution proceedings the District Judge 
has no power to vary the decree by fixing instalments. Held, further, 
that Section 4°of the Act had no application to the present case. 
EXECUTION SECOND APPEAL from a- decree of S. S. BAJPAI ESQ., 
District Judge of Budaun, modifying a decree of J. S. GRosE Esq., Assistant 
Collector, first class. 


Mushiag Abmad for the appellant. 

P. M. L. Verma for the respondents. 

The following judgment was delivered by 

Harries, J.—This is a decree-holder’s appeal against a decree of the 
lower appellate court modifying the decree of the court of first instance. 
The court of first instance disallowed the judgment-debtor’s objection but 
that order was modified very materially in the decree passed by the lower 
appellate court. 

The decree-holder on August 23, 1932 obtained a decree for arrears 
of rent against the judgment-debtors. The arrears of rent covered the 
years 1338 and 1339 F. ‘The decree-holder attempted on a number of 
occasions to execute his decree but with no success and finally he applied 
for ejectment of the judgment-debtors from the holding in question under 
the provisions of Section 79 of the Agra Tenancy Act. Notice was 
served upon the judgment-debtors to show cause why they should not be 
ejected from their holding and to this notice they failed to appear. On 
January 3, 1933 the matter came before the execution court and on that 
date the Assistant Collector of Budaun passed an order ejecting the judg- 
ment-debtors from their holding. 

The judgment-debtors applied for a revision of this order to the 
Commissioner of the District but he held that he had no jurisdiction to 
deal with the matter. Consequently on April 1, 1933 the judgment- 
debtors filed an appeal against the decree of the Assistant Collector in the 
a of the District Judge. 

This appeal was clearly filed out of time because the period for filing 
such appeal was 30 days from the date of the decree of the Assistant 
Collector which was January 3, 1933. The appellants however applied 
to the District Judge to extend the time for appeal under Section 5 of the 
Limitation Act and the learned District Judge held that the appellants 
had sufficient cause for not preferring the appeal within the 30 days 
allowed to them. They had applied for revision of this order to the 
Commissioner and although this was not a proper way of proceeding in 
the matter it was a mistake which afforded them a reasonable excuse for 
18 
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not preferring the appeal in the court of the District Judge within the 
time provided by law. The appellants before me concede that the learned 
District Judge had jurisdiction to extend the time and it is not argued 
that there were no grounds upon which he could properly admit and hear 
this appeal. Difficult questions of jurisdiction constantly arise in appeals 


Cora Sman of this nature and a bona fide mistake such as that committed by the 
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judgment-debtors in this case should not be held to debar them from being 
heard in the proper tribunal, viz., that of the District Judge. ; 

The learned District Judge came to the conclusion that the provisions 
of the United Provinces Assistance of Tenants Act, 1932 (Act VIT of 
1932) applied to the case and consequently he set aside the decree for 
ejectment passed by the Assistant Collector and decreed that the amount 
of rent due for 1339 F. should be paid forthwith, and that the arrears 
for 1338 F. should be paid by instalments as provided by the Act. The 
decree-holder has preferred an appeal to this Court and contends that the 
United Provinces Assistance of Tenants Act, 1932, has no application 
whatsoever to this case. The Act does provide for the payment of arrears 
of rent for the years 1337 and 1338 F. by instalments, but it is clear from 
the terms of Sections 2 and 3 of the Act that the power to order payment 
of arrears of instalments is conferred. not upon an execution court but 
upon the court actually hearing the claim for arrears of rent. - There 
can be no doubt that the trial court can under the provisions of this Act 
pass a decree for the payment of arrears of rent for these years by instal- 
ments. The trial Court in the’ present case passed no such decree though 
it could have done so because the decree was actually passed three ‘days 
after the United Provinces Assistance of Tenants Act, 1932, came into 
force. This Act received the assent of the Governor of the United Pro- 
vinces on June 27, 1932 and the Governor-General on August 11, 1932 
and was published under Section 81 of the Government of India Act on 
August 20, 1932. Clearly this Act was in force when the decree for 
rent in this case was passed as that decree is dated August 23, 1932. That 
being so, the Assistant Collector could have decreed the payment of these 
arrears of rent by instalments, but he did not do so. 

It is, however, contended on behalf of the judgment-debtors that the 
learned District Judge in the appeal which was preferred to him could 
pass a decree that the arrears should be paid by instalments. It must be 
remembered that the District Judge was hearing an appeal not against the 
decree for arrears of rent but against the decree for ejectment by way of 
execution of the decree for arrears of rent. The appeal before him was 
an appeal arising out of execution proceedings and in my judgment it is 
not open to an execution court to vary decrees which have been passed by 
courts of competent jurisdiction. ‘To allow the payment of the decree for 
arrears of rent by instalments amounted in this case to a variation by the 
execution court of the decree passed by the trial court which dealt with 
the matter. As the trial court had not passed a decree for payment of 
the arrears by instalments the judgment-debtors could have appealed against 
that decree but they did not do so and in my view it is not now open to 
them in the execution court to ask for relief which they could have 
obtained by preferring a regular appeal against the decree of the court of 
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It is, however, contended by the judgment-debtors that the District 
Judge had jurisdiction to pass the order which he did by reason of Section 
4 of the United Provinces Assistance of Tenants- Act., That section reads 
as follows:— i 

The provisions of this Act shall apply to decrees already passed but so 
far unexecuted for arrears of 1337 and 1338 Fasli, provided that the 
tenant or thekadar files an application that it be so applied, and along 
with his application deposits in court an instalment egual to one-fourth 
of the sum decreed. 

In my judgment Section 4 has no application to the present case 
because the decree for arrears in question was not a decree “already passed.” 
A. decree “already passed” must mean a decree passed before the Act came 
into force, whereas the present decree was passed three days after the Act 
came into force. Section 4 in my judgment applies only to decrees for 
arrears of rent for the years 1337 and 1338 F. which were actually passed 
before the date upon which this Act came into force but which were not 
executed at the time the Act came into force. The decree in question 
here was passed after the Act came into force and at a time when the 
trial court could have ordered the payment of arrears by instalments had 
it so wished. 

In my view there is another fatal objection to the judgment-debtors’ 
contention that Section 4 of the Act applies to this case. In order to 
claim the benefit of Section 4 the tenant or thekadar must file an appli- 
tation that the Act shall be applied to his case and with that application 
he must deposit in court an instalment equal to one-fourth of the sum 
decreed. It is clear from the judgment of the District Judge that no 
such application or deposit was made in this case. That being so, even 
if the present decree could be regarded as a decree to which the provisions 
of Section 4 of the Act applied the judgment-debtors could not claim the 
benefit of the Act by reason of non-compliance with the essential condi- 
tions laid down by that section. 

For the reasons given above the learned District Judge had no power 
to pass the decree which he did and that being so his decree must be set 
aside. In the result therefore this appeal is allowed with costs and the 
decree of the Assistant Collector of Budaun restored. ‘The appellants must 
be put in possession of the holding forthwith. 

Leave to appeal under the Letters Patent is asked but is refused. 

. * = Appeal allowed 
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TYAGARAJA MUDALIYAR AND ANOTHER (Defendants) 
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VEDATHANNI (Plaintiff)* 
Evidence Act, Sec. 92—Oral evidence—To prove that there was no agreement 


ay eee and therefore no contract—Whether admissible. 
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Section 92 of the Indian Evidence Act does not exclude oral evidence 
to prove that there was no agreement between the parties and therefore 
no contract. On the death of a Hindu a document was executed by his 
widow and his brother affirming the undivided status of the family and 
purporting to make provision for the plaintiff's maintenance. The widow 
however contended that it was distinctly understood that this document 
was not to be the final contract for the plaintiff's maintenance but was 
solely intended as a voucher establishing the joint undivided nature of the 
family, it being agreed that the widow’s claim for maintenance on a 
scale commensurate with the position and status of the family was to be 
left over for future settlement at leisure. Held, that the evidence to prove 
the above allegation was admissible. Perteb Chunder Ghose v. Mobendra 
Purkait, [1889] 16 I. A. 233. referred to. 


APPEAL from a decision of the High Court of Judicature at Madras. 


-L. DeGruyther, K.C. and P. V. Subba Row for the appellants. 

A. M. Dunne, K.C. and C. Sidney Smith for the respondent. 

The following judgment was delivered by 

Sm Jonn Waypris—The plaintiff Vedathanni, widow of the late 
Ramalinga Mudaliyar, who died without issue on December 23, 1912, 
instituted this suit on July 25, 1925, in the Court of the’Subordinate 
Judge of Negapatam, against the two widows of T. Somasundara Mudali- 
yar, her husband’s brother, who had survived him, impleading also the 
minor 3rd defendant who had been adopted by the junior widow on July 
1, 1925, and defendants 4 and 5 who had been appointed receivers of the 
family properties in the suit instituted by the Ist defendant disputing 
the adoption. The plaintiff claimed to recover arrears of maintenance 
from January 1, 1914, when she began to live separately from her hus- 
band’s family, at the rate of Rs. 10,000 a year. It was stated in the 
plaint that the ante-adoption deed executed on behalf of the minor 3rd 
defendant by his natural father on June 21, 1925, in favour of the adopt- 
ing widow had made a provision for the plaintiffs maintenance which 
would work out at Rs. 10,000 a year, and in the interests of peace she 
was willing to accept this sum although it was much below what would be 
legitimately due to her. 

It was alleged in the plaint that the two brothers Somasundara and 
Ramalinga Mudaliyar were members of an undivided Hindu family and 
owned extensive movable and immovable properties in the Tanjore District 
of the approximate value of about 50 lakhs, Rs. 50,00,000, but had been 
living separately and enjoying the said lands in separate portions; and 
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that in consequence, on Ramalinga’s death, Somasundara, the surviving 
brother, feeling nervous as to the possibility of his widow, the plaintiff, 
setting up the case that the brothers had separated and that the plaintiff 
was accordingly entitled to a widow’s estate in one half of the family pro- 
perties, was anxious that a document should be executed evidencing the 
undivided status of the family. With this object, a document was exe- 
cuted on December 28, 1912, by the plaintiff and by Somasundara affirm- 
ing the undivided status of the family and purporting to make provision 
for the plaintiffs maintenance. It was, however, distinctly understood 
that this document was not to be the final contract for the plaintiff’s 
maintenance but was solely intended as a voucher establishing the joint 
undivided nature of the family, it being agreed that the plaintiff’s claim 
for maintenance on a scale commensurate with the position and status of 
the family was to be left over for future settlement at leisure. Conse- 
quently the provision for maintenance in the deed was never given effect 
to or acted on by the parties, and Somasundara continued in possession 
and enjoyment of all the family properties until his death on January 17, 
1925. ‘The plaintiff had lived separately from her husband’s family from 
the beginning of 1914 (being maintained as appeared from the evidence 
by her own family) and had repeatedly asked Somasundara to make due 
provision for her maintenance. He had repeatedly promised to do so, but 
died without having made any such provision or paid her anything for 
her maintenance. 

The 1st defendant did not file any written statement, and the 2nd 
defendant, in a joint written statement filed on behalf of herself and the 
minor 3rd defendant, put the plaintiff to the proof of the allegations in 
the plaint. She stated that she was informed and believed that for several 
` years past the plaintiff had not received any income from the lands set 
apart for her maintenance, and was therefore entitled to the mesne profits 
in respect of past maintenance. As regards the future, she admitted the 
execution of the ante-adoption deed making provision for the plaintiff, 
and, as the matter concerned the estate of the minor 3rd defendant, she 
left the Court to fix such maintenance-as might be deemed reasonable. 

The family admittedly owned 1,500 velis of wet and dry land of the 
approximate value of no less than 50 lakhs of rupees which they had 
apparently acquired in the course of-their moneylending business by buy- 
ing up the holdings of ryots with whom the land revenue had been tem- 
porarily settled under the ryotwari system prevailing in Tanjore. They 
also owned several lakhs of rupees invested in the money-lending business. 

Some time before the death of the plaintiff's husband, the two brothers 
had divided their lands and begun to live separately, and according to the 
evidence the income from the lands in the husband’s -possession amounted 
to Rs. 70,000, all of which he spent. These facts were sufficient to raise 
a prima facie case of separation in which case his widow would be entitled 
for life to one-half of the family properties. 

On his death in December, 1912, his elder brother, Somasundara, took 
control, had the body removed to his own house for funeral rites, and 
locked up the other house in which there was a box containing jewels of 
which the widow had the key. The widow, who went to live with him, 
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disclaimed any intention of setting up a case of separation; but there was 
always the possibility that her relations might persuade her to change her 
mind; and at his request she agreed to sign a document evidencing the 
undivided status of the family. He proceeded at once to have a deed of 
settlement drawn up by which from that day onwards she was to have 
the jewels in her possession as set out in the Schedule A with full powers 
of alienation;.and as soon as she decided to live apart from him, she was 
to enjoy for her life the income of the lands and to live in the house 
mentioned in Schedule B. In consideration of this provision she relinquish- 
ed her claims for maintenance. The annual income of the lands set apart 


. for her was between Rs. 2,000 and Rs. 2,500, only Rs. 200 a month; and, 


as regards the house in Bazar Street, Tiruvarur, the plaintiff stated in her 
evidence that people of her status and condition of life could not live 
there at all. 

There are concurrent findings of the Caira below that when this 
document was presented to her three days after her husband’s death, she 
refused to sign it, and was only induced to do so two days later by repre- 
sentations that it would not be acted on, and was only intended to provide 
evidence of the undivided status of the family. It was held by both 
Courts on these facts that there was no agreement and therefore no 
contract. 

There can be little doubt that if a suit had been brought in time, 
this agreement might have been set aside on the ground of fraud or undue 


influence. What happened, however, was that the plaintiff retained the 


jewels which had all along been in her possession and that no effect was 
given to the provision for her maintenance. A year after her husband’s 
death she went to live with her own people and has since been maintained 
by them. Somasundara died on January 17, 1925; and his junior widow, 
the 2nd defendant, executed the ante-adoption deed in which provision 
was made for the plaintiffs maintenance on the following June 6 and 
adopted the minor 3rd defendant on July 7; arid on December 21, the 
plaintiff filed the present suit to recover arrears of maintenance at the 
rate already mentioned from January 1, 1914, when she ceased to live 
with her husband’s family. As the arrears were claimed for less than 12 
years the suit was in time. 

The main question arising in this appeal is whether, as contended by 
the appellants under the provisions of Sections 91 and 92 of the Indian 
Evidence Act, oral evidence was inadmissible to establish that it had been 
agreed that the provisions for the plaintiff’s maintenance were not to be 
acted on, as the document was only intended to create evidence of the 
undivided status of the family. The Madras High Court, from which 
this appeal ne has repeatedly held such evidence to be admissible, and 
decisions to the same ee of the High Courts at Calcutta, Patna and 
Rangoon have been cited. There is, however, one decision of the -Allah- 
abad High Court the other way. In support of the admissibility of this 
evidence, the respondents have also cited the decision of this Board in ~ 
Pertab Chunder Ghose v. Mobendra Purkatt', which came before Lord 
Watson, Sir Barnes Peacock and Sir Richard Couch. That was a suit by 
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a zemindar to eject tenants under a kabuliyat which they had executed; 
and their Lordships in a judgment dismissing the appeal which was deli- 
vered by Sir Richard Couch, observed that 


C 


1935 


if there was any stipulation ın the kabuliyat which the plaintiff told the TraaakaJa 


tenants would not be enforced, they cannot be held to have assented to 
it, and the kabuliyat is not the real agreement between the parties, and 
the plaintiff cannot sue upon it. 
There was a finding that, when the defendants objected to signing the 
kabuliyat on account of the stipulation entitling the zemindar to take 
khas possession at any time, they were told that it would not be acted on; 
and, as the experienced counsel for the appellants who contended that the 
learned Judges of the High Court were not justified in holding on that 
finding that the contracting parties were not of one mind as to the agree- 
ment, had not submitted that the oral evidence on which the finding was 
based was inadmissible to show that there was no agreement between the 
parties, it was unnecessary to deal with this question in the judgment of 
the Board. It may, however, in their Lordships’ opinion, be safely inferred 
that Sir Richard Couch and Sir Barnes Peacock were well acquainted with 
the provisions of the Indian Evidence Act and saw no objection to the 
reception of oral evidence to show that there was no agreement and there- 
fore no contract. 
The two relevant sections are as follows, the exceptions and explana- 
tions in Section 91 being omitted as having no bearing on the question: 
91. When the terms of a-contract, or of a grant or of any other dis- 
position of property, have been reduced to the form of a document, and 
in all cases in which any matter is required by law to be reduced to the 
form of a document no evidence-shall be given in proof of the terms of 
such contract, grant or other disposition of property, or of such matter, 
except the document itself, or secondary evidence of its contents in cases 
in which secondary evidence is admissible under the provisions hereinbefore 
contained. l 
92. When the terms of any such contract, grant or other disposition 
of property, or any matter required by law to be reduced to the form of a 
document, have been proved according to the last section, no evidence of 
any oral agreement or statement shall be admitted, as between the parties 
to any such instrument or their representatives in interest, for the pur- 
pose of contradicting, varying, adding to, or subtracting from, its terms: 

Proviso (1)—Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or order 
relating thereto; such as fraud, intimidation, illegality, want of due 
execution, want of capacity in any contracting party, want of failure 
of consideration, or mistake in fact or law. . 

Proviso (2)—The existence of any separate oral agreement as to any 
matter on which a document is silent, and which is not inconsistent 
with its terms, may be proved. In considering whether or not this 
proviso applies, the Court shall have regard to the degree of formality of 
the document. 

Proviso (3)—-The existence of any separate oral agreement, consti- 
tuting a condition precedent to the attaching of any obligation under 
any such contract, grant or disposition of property, may be proved. 

Proviso (4)—The existence of any distinct subsequent oral agreement 
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to rescind or modify any such contract, grant or disposition of property, 

may be proved, except in cases in which such contract, grant or di 

position of property is by law required to be in writing, or has been 

registered according to the law in force for the time being as to the 
registration of documents. 

Proviso (5)—Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that 
description, may be proved: 
= Provided that the annexing of such incident would not be repugnant 
to, of inconsistent with, the express terms of the contract. 

Proviso (6)—Any fact may be proved which showé in what manner 
the language of a document ıs related to existing facts. 

There being no proviso in either section making oral evidence to show 
that there was no agreement and therefore no contract inadmissible, their 
Lordships will consider, in the first place, whether there is anything in 
the sections themselves to render it inadmissible, and, secondly, whether 
the terms of Proviso 1 to Section 92 are not wide enough to make it 
admissible under that proviso. 

When a contract has been reduced to the form of a document, Sec- 
tion 91 excludes oral evidence of the terms of the document by requiring 
those terms to be proved by the document itself unless otherwise expressly 
provided in the Act, and Section 92 excludes oral evidence for the purpose 
of contradicting, varying, adding to, or subtracting from such terms. 
Section 92 only excludes oral evidence to vary the terms: of the written 
contract, and has no reference to the question whether the parties had 
agreed to contract on the terms set forth in the document. The objection 
must therefore be based on Section 91 which only excludes oral evidence 
as to the ferms of a written contract. Clearly under that section a defen- 
dant, sued, as in the present case, upon a written contract purporting to 
be signed by him could not be precluded in disproof of such agreement 
from giving oral evidence that his signature was a forgery. In their 
Lordships’ opinion oral evidence in disproof of the agreement (1) that, 
as in Pym v. Campbell® the signed document was not to operate as an 
agreement until a specified condition was fulfilled, or (2) that as in the 
present case, the document was never intended to operate as an agreement 
but was brought into existence solely for the purpose of creating evidence 
of some other matter stands exactly on the same footing as evidence that 
the defendant’s signature was forged. 

In Pym v. Campbell the defendants were sued upon a written contract 
to purchase an invention, and Lord Campbell had ruled at the trial that 
on the plea denying the agreement oral evidence was admissible that. it 
had been agreed between the parties before they signed that there was to 
be no agreement until the invention was approved by A. In his judgment 
discharging the rule nisi for a new trial, Lord Campbell said: 

It was proved in the most satisfactory manner that before the paper 
was signed, it was explained to the plaintiff that the defendants did not 
intend the paper to be an agreement till A had been consulted and found 
to approve of the invention; and that the paper was signed before he was 
seen only because it was not convenient for the defendants to remain. 
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THE ADMINISTRATION OF CRIMINAL JUSTICE IN BRITISH INDIA : | 


by n 
G _ DURGA CHARAN SINGH 
Advocate, High Court, Allahabad : 
WITH A POREWORD'BY Mr. Jusrice G. P. Boys > : 
Quotation from the Foreword of Mr. Justice Boys—T he book’. 3 


is intended to be a guide to Junior Offcers, young lawyers and the prosecat- 
ing staff of the police department. I can say in all sincerity that I wishI $ 
had had such a book. to help me asa beginner. A guide and a very good $ 
guide iť most certainly is, full of wholesome hints, apart altogether from the 
assistance that it gives on specific legal points. Farther I find in it informa- 
Hon not otherwise to be reached without considerable difficulty, such as the $ 
material dealing with police papers and the glossary on medico legal terma. 

. The Hon’ble Mr. Justice Sulaiman Kt.—"........ It serves a 
great need which has so far been felt by young practitioners and Magistrates. The . 
utility of the book lies in its methodical arrangement of the provisions of Criminal 
Law.” ` con i 


The Hon’ble Mr. Justice Sen—"...... It contains a wealth of 
practical hints and valuable informations which are bound to prove very serviceable 
to the large class of persons for whom it is mainly intended.” l 

The Hon’ble Mr. Justice Niamatullah—"...... ft is first of its 
kind and in many respects original. It abounds in useful matter.” Š 

. The Hon'ble Mr. Justice Young—“...... To any one starting bis 

or her career at the Bar it will be of the greatest posible use; it will alko be m- 
dispensable to any practitioners at the crimmal bar. That the Bench will derive 
benefit from it as well I have no doubt. It has the further advantage of having 
been attractively produced by the Allahabad Law Joumal Press.” 

The book has boen notified by the learned Inspector General 
of Police, United Provinces, in Police Gazette, dated June 11, 
1930 at-p. 308 as useful both to the prosecuting and investiga- 
ting officers. . : 





Allahabad Law Journal Company, Limited j 
i ALLAHABAD. | 


OTOOTO TTT TTT TTET TT eT aaa 


e 
- a » 


â: ON me PRIVY COUNCIL 14] 


`N 


The plaintiff assented to this, and received the, writing on those terms. 

That being proved, there was no agreement. 
Erle, J. who gave judgment first had dealt more fully with this question. 
The point made is that there is a written agreement absolute on the 
face of it, and that evidence was admitted to show that it was conditional: 
and if that had been so it would have been wrong. But I am of opinion 
that the evidence showed that in fact there was never any agreement at 
» „all. ‘The production of a paper purporting to be an agreement by a party 
“with his signature attached, affords a strong presumption that it 1s his 
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written agreement; and, if in fact he did sign the paper arimo contrabend1, « 
the terms contained in it are conclusive and cannot be varied by parol, ' 


evidence . .but, if it be proved that in fact the paper was signed with 

the express intention that it should not be an agreement, the other party 

cannot fix it as an agreement upon those so signing. The distinction in 

point of law is that evidence'to vary the terms of an agreement in writing 

is not admissible, but evidence to show that there is not an agreement at 

all is admissible. i 

_ The Indian legislature has thought well to give statutory effect to the 

decision in Pym v. Campbell in Proviso 3 to Section 92:——‘“The existence 

of any separate oral agreement constituting a condition precedent to the 

attaching of any obligation under any such contract may be proved;” 

and in Moftayappen v. Palani Goundan® Benson and Sundara Ayyar, JJ. 

have expressed the opinion that oral evidence to show that a document 

was never intended to operate according to its terms, but was brought into 

existence, as in the present case, solely for the purpose of creating evidence 

about some other matter is admissible under Proviso 1 to Section 92, “any 

fact may be proved which would invalidate any document.” ‘This may 

well be so, but in their Lordships’ opinion, even if there were no provisoes 

to either section, the result in the present case would be the same, because 

there is nothing in either section to exclude oral evidence that there was 
no agreement between the parties and therefore no contract. 

It was, also, contended that the case came within Section 92, because 
of the provision recognising the widow’s title to the jewels in her possession. 
The High Court have found that this provision was not intended to operate 
as an agreement, but was introduced to give verisimilitude to the docu- 
ment, it being usual to make such a provision in agreements for a widow's 
maintenance. Further, it was held by this Board in the passage already 
cited from the judgment in Pertab Chunder Ghose v. Mobendra Purkait*, 
that if the defendants were told that any stipulation in the agreement 
would not be enforced, they could not be held to have assented to it. 
Consequently the document was not the real agreement between the parties, 
and the plaintiff could not sue upon it. 

In their Lordships’ opinion both the lower Courts were right in 
finding on the oral evidence in this case that there was no contract, and 
they will humbly advise His Majesty that the appeal be dismissed with 
costs. 

Appeal dismissed 

Harold Shephard—Solicitor for the appellants. 

Hy. S. L. Polak & Co.—Solicitors for the respondent. 
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AE row, Procedure Code, Or. 21, R. 58 end Sch. 1I—Objection under—Proceeding 


Baran, J. in execution—Scb. II, C. P. C. inapplicable. 
, An objection under Order 21, Rule 58, Civil Procedure Code is ‘a pro- 
a ceeding in execution, and the provisions of Schedule I, a ae 
i Code are not, applicable to such a proceeding. 

Thakar Prasad v. Fakirullah, I. L- Ro 17 All. 106 refered td ' 

Case law considered. i 
Crv REVISION against the order of PANDIT JHANDU Dat SHARMA, 
Munsif, West Allahabad: 


H. P. Agarwal and D. P. Malsviya for the applicant. pete 
Ambika Prasad for the, opposite parties. he ea 
The judgment of the Court was delivered. by: | 


Collitter, J. CotisteR, J.—The applicants in this case are a firm and they sued a 
certain persoh on a promissory note and obtained ‘a decree for Rs. 1,900 
odd. Thereafter they took out execution and applied for the sale of 
certain property which had been attached before judgment. An objec- 
tion under Order XXI, Rule 58, C. P. C. was made by the sons of the 
judgment-debtor and certain other relatives of his, On the application 
of the parties the matter was referred to arbitration and in due course an 
award was submitted to the court. An objection to the award was made 
on behalf of the decree-holders, but it was dismissed by the court and 
the award was confirmed. 

Two points have been taken before us by leartmed counsel for the 
applicants. One is that the court had no jurisdiction to refer the matter 

r to arbitration and acted ultra vires, and the other is that the award is 
invalid for the reason that the judgment-debtor himself, who had been 
impleaded in the proceedings under Order XXI, Rule 58, C. P. C., was 
not a party to the agreement to refer the matter to arbitration. 

As regards the first point, learned counsel contends that Schedule 2 
of the Civil Procedure Code does not apply to proceedings in execution 
and therefore the court had no jurisdiction to refer the dispute to arbitra- 
tion; the award is consequently invalid and the order of confirmation is 
bad. ee eee 
under Order XXI, Rule 58, C. P. C. is not a proceeding in execution at 
all; but if it be held to be sach, then learned counsel contends that, oe 
Schedule.2 does not apply in terms, yet it is rendered applicable by 
provisions of Section 141, C. P. C. 

As regards the question whether the trial of an objection under Order 
XXI, Rule 58 is a proceeding i in execution learned counsel for the opposite 
party contends that it is not a matter which relates to the execution, dis- 
charge or satisfaction of a decree. He relies upon Sheonandan iain 


j *Civ. Rev. 477 of 1934 
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v. Debi Lal Chowdhury! and Diljan Mibba Bibi v. Hemanta Kumar Roy’. 
In the Patna case the court held: 'that an application under Order XXI, 
Rule 100 was not an application in execution of a decree, but was an 
original matter in the nature of a suit; and after discussing the Privy 
Council ‘caseof Thakur Prasad v. Fakirullah? (to which we shall have 
occasion to refer later on) the court held that Order IX, Rule 4, C. P. C. 
would apply by force of Section 141 to a proceeding under Order XXI; 
Rule 100. The learned Judges held that the Privy Council case above 
referted to was an authority for the proposition that Order IX, Rule 4 


would apply by force of Section 141 to original matters in the nature of, 


suits. Similarly in Dijen Mibba Bibi v. Hemanta Kumer Roy* a Bench 
of the Calcutta High Court held that an application for setting aside a 
sale under Order XXI, Rule 90, C. P. C. was not an application for exe- 
cution; it was a miscellaneous proceeding in the nature of an original 
proceeding in which the auction-purchaser was the principal interested 
party. , The learned Judgés accordingly held that where an a plication for 
sètting aside an execution :sale under Order XXI, Rule 90 had been dis- 
missed for default and an application for restoration was made, Order. IX, 
Rule 9, C. P. C. was applicable. In the case of Hari! Ohaio Ghose v. 
Manmatha Nath Sen’, which was decided a year previously to the above- 
mentioned case a Bench of the same High Court: held that Order IX, 
Rule 13, C. P. C. was not applicable to a proceeding under Rules 100 
and 101 of Order XXI. This case was referred to in Dijan Mibba Bibi 
v. Hemanta Kumar Roy but the learned Judges seem to have distinguished 
it partly on the ground that it merely laid down the proposition that all 
the provisions of Order [X were not applicable to proceedings in execu- 
tion and partly on the ground that in that case there was no necessity 
in the interests of justice that Order IX, Rule 13 should be applied because 
the order was not conclusive but was subject to the right of a person 
aggrieved to institute a suit. 

In our opinion an objection under Order XXI, Rule 58 creating as 
it does a dispute between: the decree-holder and a person claiming pro- 
perty which the decree-holder seeks to put to sale as being the property 
of his judgment-debtor, ‘is a matter relating to the execution, discharge 
or satisfaction of a decree and is a proceeding in: execution. 

The next point to determine is whether Schedule 2 of the Civil Pro- 
cedure Code is applicable by virtue of Section 141 to such a proceeding. 
In Thakur Prasad v. Fakirullah? an application for execution of a decree 
had been struck off on the decree-holder’s own petition and ‘thereafter a 
second application was made within the period of limitation. ‘Their Lord- 
ships of ae Privy Council held that, although the petition for execution 
had been withdrawn without leave to apply again having been- expressly 
granted by the court, the petitioner’s right tò renew his petition within 
due time remained; the provisions of Section 373 (which corresponds to 
Order X XI, Rule 1 of the present Code) which’ could only have applied 
through the effect of Section 647 (ie., Section 141 of the present Code) 
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had not been rendered applicable thereby to petitions for execution. At 
page 111 their Lordships observe as foltows:— 

It is not suggested that Section 373, C. P. C. would of its own force 
apply to execution proceedings. The suggestion is that it has applied by 
force of Section 647. But the whole of Chapter 19 of the Code consist- 
ing of 121 Sections is devoted to the procedure in executions and it would 
be surprising if the framers of the Code had intended to apply another 
‘procedure, mostly unsuitable, by saying in general terms that the procz- 
dure for suits should be followed as far as applicable. Their Lordships 
think that the proceedings spoken of in Section 647 include original matters 
in the nature of suits such as proceedings in probates, guardianships and so 

forth and do not include executions. 
In Bharat Indu v. Asghar Ali Khan’, a Bench of this Court, following 
I, L. R. 17 All. 106 and I. L. R. 41 Cal. 1, held that Order IX, Civil 
Procedure Code does not apply to a case where an application for execu- 
tion is dismissed for default. In Bachen Lal v. Amar Singh®, the repre- 
sentatives of a decree-holder took out executant. The judgment-debtors 
objected and ultimately the matter was referred to arbitration. .Méan- 
while a third person sued the representatives of the decree-holdet on a 
Promissory note and attached the decree before judgment. Subsequently 
he made'an objection impugning the arbitration proceedings and the 
award. A learned single Judge of this Court held that an execution pro- 
ceeding is not a suit and therefore Schedule 2 does not entitle the parties 
to an execution proceeding to file an application for a reference to arbitra- 
tion; the arbitration proceedings were therefore invalid and the court was 


‘not entitled to enforce the award. In Hari Charan Ghose v. Manmatha 


Nath Sen’, to which reference has already been made, the Court in dis- 
cussing Section 141 observed at page 4 as follows:— 

This section (i.e, Section 141) reproduces with modifications Section 
647 of the previous Code, but in Section 647 there was an explanation in 
these terms ‘this section does not apply to applications for the execution 
of decrees which -~are proceedings in suit’—that explanation has been 
omitted and it has been argued before us that this omission is an indication 
that the legislature in passing the present Code intended that Section 141 
should have 2 wider operation Section 647. ‘There is a certain 
amount of force in this argument, but it overlooks the history of this 
section and the case law. At one time there was a considerable diver- 
gence of opinion as to whether Section 647 applied to execution proceed- 
ings and it was in consequence of this that by Act VI of 1892 this 
explanation was introduced into the section of the Code-of 1882. But 
after this alteration in the law the Privy Council by a case, Thakur Prasad 
v. Fakirullab, decided on Section 647 as it stood before the explanation 
was added, that the section did not apply to execution proceedings. The 

of the legislature in omitting that explanation was to do away 
with that which was shown to be unnecessary by the Privy Council deci- 
sion and to rely upon the terms of the section as interpreted by the Privy 
Council, So it was that the explanation came to be omitted. This may 
have been an unfortunate way of proceeding because it involves some 
knowledge of the history of Section 647 and of the decision on that 
section to appreciate the effect of this change; but this is how the matter 
TL L. R. 45 AlL 148 "A L R 1935 All 125 
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was dealt with by the legislature. The result is that Section 141 does not Crm 
make applicable to proceedings in execution all the procedure provided by —— 
the Code . ra a 
In T. Weng v. Sona Wengdi'’, a Bench of the Calcutta High Court sargo Lat 
Mbeld that a court was not competent to refer to arbitration a dispute bet- Bman Lat 
ween a judgment-debtor and his decree-holder and the award was there-  gurvro 
fore invalid and unenforceable. The learned Judges observe at page 563 Prasap 
as follows:— Collister, J 
Nothing has been shown to us to persuade us to hold that there is any gas 
speciality in the 2nd Schedule which makes it applicable to questions 
arising in the execution of decree .. « As has been explained in 
Heri Charen v. Manmatha, the law is the same as it was under Section 647 
of the Code of 1882 which expressly excluded execution proceedings from 
those to which provisions relating to suits were extended. The view that 
the special procedures in suits do not apply to execution of decrees is based 
on the supposition that Order XXI relating to executions is self contained 
and exhaustive as to the special subject with which it deals. 
The case of Mst. Satterunnissa v. Ssikb Mubsmmad Rubulla4 supports 
the contention of learned counsel for the opposite party. After discussing 
the Privy Council case of Thakur Prasad v. Fakirullah, the learned Judges 
observed that 
there does not appear to be anything unsuitable to apply Chapter 37 
(which is equivalent to Schedule 2 of the present Code) to proceedings in 
execution of decrees and we are not prepared to accept this view. 
On a careful consideration of the view expressed by their Lordships 
of the Privy Council in Thakur Prasad v. Fakirullab we are of opinion. 
that an objection under Order XXI, Rule 58, C. P. C. cannot be held to be 
an “original matter” as contemplated by their Lordships; we think that 
it is a proceeding in execution and we hold on the authority of the above 
mentioned case that the provisions of Schedule 2 are not applicable. It 
is obvious that Schedule 2 does not apply of its own force and in our 
opinion it is not rendered applicable under the provisions of Section 141. 
| The above being our view, it is not necessary for us to deal with the 
other plea which has been argued by learned counsel for the applicants. 
We accordingly allow this application with costs and set aside the order 
of the court below confirming the award and we direct that the objection 
under Order XXI, Rule 58 be tried according to law. Appeal allowed 
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The words “acting upon the license” in Section 60 of the Indian Ease- ` Raxars 
*P. C. A. 56 of 1934 
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ment Act mean that the grantee of the license has done something upon 
the land of the grantor which would be unlawful in the absence of such 
a right. A man does not ‘act upon a license’ if he does works and incur: 
expense upon his own property. Works done by the licensee on his own 
. land may be done without the knowledge of the licensor, and it would be 
impossible to hold that the alleged licensor’s land was bound in perpetuity 
(subject to Section 62) as the result of some works done by the alleged™ 
licensee on his own property of which the former was unaware. : 

To invoke the equitable doctrine of acquiescence it must be established 
that the conduct of the parties has been such that equity would presume 
the existence of a contract justifying the action in dispute as a matter 
of plain implication. Lals Bemi Rem v. Kunden Lal, 21 AlL 496; andi 
Canadien Pacific Railway Co. v. The King, [1931] A. C. 414 referred to. 


APPEAL from a decision of the High Court of Judicature at Bombay. 
W. H. Upjohn, K.C. and Parikh for the appellant. 
Gevin Simonds, K.C. and Sir Thomas Strangmen for the respondent. 


The following judgment was delivered by 


Lorn MaucHaM—tThe appellant company—the Gujrat Ginning and 
Manufacturing Co., Ltd.—appeal from an injunction granted by the 
District Judge at Ahmedabad and affirmed by the High Court of Bombay 
restraining them from interfering with the passage of railway wagons 
between the respondents’ land and the line of the Bombay Baroda and 
Central India Railway upon railway lines laid down in the appellants’ 
premises. ‘Part of the order complained of requires the appellants to 


‘replace certain rails which they had taken up. The suit was brought by 


the Motilal Hirabhai Spinning, Weaving and Manufacturing Company, 
Limited (the respondents) in the Court of the Subordinate Judge at 
Ahmedabad on June 29, 1923. The Trial Judge had dismissed the suit. 

A third company, the Gujrat, Spinning and Weaving Company, 
Limited, has to be referred to and as its name is very similar to the name 
of the appellants, it will be referred to in this judgment as the “third 
company.” The three companies just mentioned appear all to have been 
engaged in cotton manufacture, but it is not possible to form an opinion 
whether, and if so how far, they were rivals in business, or were in the 
habit of assisting one another, or were independent altogether. 

In 1903 the three companies had for a long time been managed by 
the same firm of managing agents and from before that year until his 
death in 1913 the individual who in fact managed the affairs of all three 
companies was one Mansukhbhai. On his death in that year leaving an 
infant son, the business of all three companies was in fact managed by 
his brother and partner Jamnabhai until 1922, when Jamnabhai retired. 
Different agents were then appointed for the respondents and for the 
appellants and in 1923 the present suit and another suit to be hereafter 
mentioned were brought by the respondents. 

The railway siding which is the subject-matter of the dispute was 
applied for in 1903. It appears ta have been completed and to have been 
brought into use about 1909. It continued to be used by all three com- 
panies until after 1922. From Exhibit 30, a plan of the siding which has 
been put in evidence, it appears that at a point marked “L” on the plan, 
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where the line of the Bombay Baroda and Central Indian Railway runs Gm 
north from Ahmedabad station to Sabarmati, is the entrance into the sid- 7,5, 
ing. ‘This is upon the land of the appellants and on the appellants’ land — 
the rails run towards the south to a turn-table at a point marked “E.”  Guynat 
They then run to the west past a point marked “A” to a point marked “X” ep tla ee 
where they cross the eastern-western boundary between plot 209 belong- rome Co. 
ing to the appellants and plot 210 belonging to the respondents. They , |” 
continue to the west beyond “X” to a point named “B” on the plaintiff Himanviar 
company’s land. Between “A” and “X” already mentioned the lines, Srmenna ax 
though on the land of the appellants, are very near to the boundary. a 
As originally constructed the siding had another branch, running south- l 
wards from “E” to a point marked “G” near to the eastern bondary of , Lord 
the appellants’ land. From “G” this branch of the siding went west- ™75e 
wards as far as “H” on the land of the appellants and beyond “H?” to “D” 
on the land of the respondents. At present, however, there is no dispute 
about this portion “G”, “H”, “D”. The present dispute relates to the 
lines indicated by the letters “L”, “E”, “K”, the. question being whether 
the respondents have in some and what sense a right of passage for their 
wagons over “L”, “E”, “X” on the appellants’ land. 
In 1903 the original application for a siding was by letters dated © 
October 15 and November 2, 1903. Both letters are written in the name 
of Jamnabhai Mansukhbhai, the agency firm,'as agents for the appellants, 
whose name is at the head of the letters; and in both the railway company 
is asked to give a siding “for our mill as well as the Gujrat Spinning and 
the Motilal Hirabhai Mill under our management.” The Bombay Baroda 
and Central India Railway Company in June, 1904, issued a memorandum 
of terms for the construction of sidings for the use of mills or other 
industries. This provided that the ordinary maintenance would be done 
by the railway “at the expense of the users of the siding” and that on the 
completion of the work to formation level all permanent way material 
would be provided, laid and maintained by the railway. The users were 
to pay to the railway 6 per cent. per annum on the cost of all works 
except maintenance. In the event of the traffic being insufficient the rail- 
way company were to have the right to remove the permanent way 
materials unless the users should elect to pay extra. The siding was not 
to be used for any traffic other than that of the mill or industry for which 
it was originally provided. ‘There is a further provision that:— 
11. The Bombay Baroda and Central India Railway shall have the 
right to construct or allow to be constructed under similar terms any 
extension of the siding and to work traffic over the siding to or from the 
extension for which extension a separate agreement with the railway 
company shall be entered into by the new applicants. 
There is a provision that the users of the siding were to provide a 
weigh bridge and quarters for a weigh clerk and all labour necessary for 
weighing. The weigh clerk was to be a railway servant paid by the rail- 
way. As regards the responsibility for management, Clause 14 provided:— 
14. . The users of all sidings constructed under these terms will have to 
provide for and bear costs of all operations within the sidings, except such 
‘shuntings by locomotives as the railway may undertake. They must see 
that railway rules and regulations for the working of such sidings are ° 
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Cr strictly attended to by their employees and they will be held responsible 
TRE for any accidents or loss or damage that may ensue, on neglect or dis- 
eae obedience of these rules by their employees. It will be the duty of the 
Givens users of the sidings to obtain all such rules and to see that their employees 
GINNING AND are acquainted with them. 
MANUFAC Further the users of the sidings shall be solely responsible for all damage 
iis i done by their employees to railway wagons and railway property of any 
Maas. description, while in use on the sidings. 
keii The appellants by their managing agents on November 1, 1904, accept- 
Manorac- ¢d the terms of this memorandum. By letter dated February 15, 1905, 
rure Co. the appellants were asked by the railway to do the earth work for the 
Tog length of sidings. ‘This imvolved the preparation of the ground inside the 
Mexghem press compound, that is fh and out between the various mill offices and 
buildings. In May, 1905, it was agreed by the appellants that the railway 
company, whose line was lower than the appellants’ land, should grade the 
siding inside the railway boundary on condition that if at any time it 
should be found necessary, the railway could call upon the appellants to 
reduce the level of its land. On September 6, 1911, the traffic super- 
intendent wrote to the appellants to say that he understood that goods 
would be allotted to five mills giving the names of the three companies 
already mentioned and two others of which nothing further is heard. 
He went on to give instructions for the management and control of the 
traffic upon the siding. The appellants were to send to the station master 
at Ahmedabad a requisition showing the number of wagons required on 
the following day. When empty wagons were supplied a checker was to 
accompany them to see to the loading and sealing of the wagons. ‘When 
loaded wagons got to the station at Ahmedabad they were to be weighed 
at the weigh bridge and a railway receipt made out and given to a repre- 
sentative of the appellants who should call for it before 5 o’clock p.m. on 
the day of loading. The appellants were to undertake the loading and 
sealing of the wagons and were to bear the salary of the checker, namely, 
Rs. 20 per mensem. ‘These letters disclose the method by which the rail- 
way siding was controlled and managed by the appellants until 1922. 
The appellants having, on the lands of all three companies, construct- 
ed the siding, save and in so far as this work was not done by the Bombay 
Baroda and Central India Railway Company itself, took no steps until 
1913 to recover any part of the initial cost of the siding from the other 
companies: nor is there prior to that year any note or memorandum or 
other evidence of any agreement as to the contributions to be made by 
the respondents or-the third company. In that year, however, a sum of 
Rs. 7,410 was debited in the appellants’ books to the respondents as the 
respondents’ quota of the expenses in respect of the siding. This charge 
included Rs. 1,916 for labour charges in respect of the respondents goods, 
Rs. 1,428 for interest and a sum of Rs. 4,065 particularised thus:— 
“In respect of rails 1,444 feet that were laid, calculated at the 
rate of Rs, 2—13—]4 per foot.” 


The appellants debited themselves with Rs. 16,535 in respect of 5,874 
feet of rails at the same rate. It now appears that 1,444 feet, which is the 
* basis of the charge to the respondents, is the addition of 1,052 feet being 


» 
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_the length of the rails from point “A” to point “B” on the plan, and 392 Gw 
_feet the length of the rails from “H” to “D”. The respondents are thus 1),; 
in a position to say that they have in fact been debited not only with the — 
mcost of construction between “X” to “B” on their own land, but also with Gust 
the cost of construction between “A” and “X” a part of the siding which ENE 
is on the appellants’ land, though close to the boundary of the respondents., turma Co. 

There is in evidence a letter dated September 25, 1913, whereby the eta 
appellants write to the respondents explaining this charge of Rs. 7,410  Hmanmur 
and saying “Please credit to our account as of July 1, 1913.” The res- Srmvnma axp 
pondents in their own account book comply with this request, entering banal eae 
the following explanation:— ae ' 

In the year 1906 ‘Siding’ was taken up in our mills, Rs. 33,648 being ee 
the total amount in respect thereof as well as the coolie charges for goods 
that arrived by railway, were carried forward as claimable under the siding 
account at your place up to the date June 30, 1913.’ The following 
amount out of it came to.our share. Received a bill in respect thereof 
from you on the date September 25, 1913. This amount is credited on 
the strength of it. 

As regards the initial capital expenditure incurred by the railway 
itself, this appears to have amounted to. Rs. §,364-8-0 and an annual pay- 
ment was due to it of (a) interest at 6 per cent. upon this outlay and (b) 
Maintenance charges fixed at the average annual rate of Rs. 89-4-0. In 
1915 we find the railway charging the appellants a proportion of these 
amounts calculated upon the ratio between the number of wagons used 
by the appellants and the total number of wagons used by the “Rajnagar 
siding” and the “Gujrat siding.” The ‘evidence- to identify the name 
“Rajnagar” with the respondent company’s mill is not plain, but the res- 
pondent company cannot and do not claim to show that they have become 
liable to the railway for any future sums in respect of interest or main- 
tenance charges independently of user of the siding by the respondents. 

When in 1923 the respondents and the appellants came under the 
management of different persons the position was not only that the appel- 
lants were exercising the active management and control of the siding and 
thus regulating the traffic of all three companies, but the appellants were 
using a number of godowns on plot 210, part of the respondents’ land 
near its eastern boundary. ‘The respondents purported to put an end to 
the permission under which the appellants were storing certain materials 
on this portion of plot 210 and required the appellants to give them 
possession of the godowns which the appellants had built. ‘This gave rise 
to a suit between the parties brought by the present respondents on Feb- 
ruary 20, 1923, which was dealt with on appeal by the High Court at 
Bombay shortly before it dealt with the present suit. This other case is 
reported as Gujrat Ginning and Manufacturing Company, Limited v. 
Motilal Hirabhai Spinnimg snd Manufacturing Company, Limited’. ‘The 
plaintiffs’ case in that suit was to the effect that the two companies, while 
in the hands of the same manager, were using each other’s things, articles, 
buildings and land, because of the friendly relations existing between 
them as neighbours. Accordingly that no right ‘arose to either party out 
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of such Bee and it could be stopped ‘at any time. This view so far a: 
regards that part of plot 210 on which the godowns were situate did nom 
prevail in the end. The High Court found that there was an irrevocabl 


license either under Section 54 of the Indian Easements Act, 1882, or on 


the principle laid down in Remsden v. Dyson?. In the result the defen- 
dants accepted a lease upon terms which included the payment of a rent 
The appellants’ retort to the demand that they should evacuate plop 


210 was to give notice to the respondents terminating their user of the 


siding upon the appellants’ land. Three months’ notice was given to the 
respondents by letter dated March 8, 1923, and upon the expiry of the 
three months the appellants refused to permit the respondents’ wagons tc 
pass over the ap ts’ land and tore up a certain portion of the rails at 
a point on the appellants’ land. Hence the present suit. 

In the Trial Court the suit was dismissed upon the ground that the 
respondents had laid their case as a case of co-awnership in the siding, 
and that effect could not be given to any other form of claim. On appeal 
to the District Judge an attempt was made to amend the plaint in the 
manner now to be stated, but it does not appear that this was formally 
permitted :— i 

Para. 11A. The plaintiff company claims to be a co-owner of the 
siding, but if for any reason their co-ownership of the whole siding is not 
held proved then in the alternative the plaintif company submits that 
the original application for the railway siding having been made for the 
use of the three mill companies and the siding having been granted by 
the railwey company for the three mill companies and the management 
of the three companies having been at that time and for several years 
thereafter in the hands of the late Seth Mansukhbhai Bhagubhai the senior 

. partner in the firm of agents of the three companies and the defendant 

company having demanded and received from the plaintiff company their 
share of the cost of the siding, there was an implied grant of the use of 
the portion of the siding passing through defendant’s land and the defen- 
dant is now estopped from contesting the grant or stopping the use of 
this portion of the siding by the plaintiff in view of the fact that the 
plaintiff company has spent a large amount of money in the construction 
and maintenance of the portion of the siding on their own land, which 
portion has been allowed to be used by the defendant company to take 
their cloth, etc., to the cloth godown. 

The learned District Judge has stated that only one finding of fact 
was disputed on the appeal, namely, whether or not included in the 1,444 
feet of rail which the respondents paid for is the line from “A” to X” 
which is on the appellants’ land. He found that this was the fact though 
“the point is not of much importance on the legal aspect of the case.” 
The learned District Judge took the view that if the appellants were to 
obstruct the use of the siding by the other two companies, they would be 
liable in a suit for damages to the railway company quite apart from the 
rights of the companies, ister se. He considered that, if the other mills 


had objected to a siding being given to the appellants alone, the railway 


company would in all probability have insisted upon a joint scheme. He 
regarded the agreement for a siding as having been made between the rail- 
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way company, the appellants and the other two companies. He further Gm 
sonsidered that the demand of part of the cost of construction from the {sss 
respondents had led to the respondents altering their position by laying — 
ails on their premises and by paying for part of the work done on the Gusnar 
appellants’ land. In the result he held that if the respondents’ right could ee 
be put no higher than that of a.license, it was an irrevocable license. He rurma Co. 
found, however, that the right was an easement within the definition OF a. 
the Indian Easements Act, 1882. Accordingly the learned District Judge Hasna 
granted the injunction which is now complained of and framed it in these Sroermo anp 


AC- 
terms:— TURING Co. 





A permanent injunction should be issued against the defendants (res- 
pondents) and their servants or their agents prohibiting them from causing _ Lord 
any interference or obstruction when the plaintiffs and their agents shift Messbew 
the railway wagons from the siding acquired from the Bombay Baroda and 
Central Indian Railway to the plaintiff’s compound, vis the railway lines 
laid in the defendants’ boundary limits, and further, the defendant-res- 
pondents should be ordered to replace at their own costs the rails of the ! 
siding, going westwards from the turn-table (marked ‘E’ in the plan), 
which were removed by the defendants, and restore the siding to its original 
condition. And if the defendants-respondents fail to do so, the plaintiffs- 
appellants can, at the cost of the defendants cause the rails removed to be 
laid again through court and restore the siding to its original condition 
and that the defendants should be prohibited from removing any of the 
rails of this siding in future. i ' 

In the High Court Marten, C.J. held that the respondents had been 
given 2 license within the meaning of Sections 52 and 54 of the Easements 
Act and that it was irrevocable under Section 60 (b). He also held that 
upon principles of equity laid down. in a line of cases beginning with 
Ramsden v. Dyson (supre), the respondents having relied upon an a ee 
tion that they would be given a right to use the siding on the appellants’ 
land, the appellants could not terminate such user. He thought that there 
was considerable difficulty in saying that the right of the respondents 
amounted to an easement as there was here no definite agreement of which 
specific performance could be obtained or for breach of which damages 
could be given. The learned Chief Justice considered, however, that the 
injunction granted by the District Judge was not altogether fair to the 
appellants, unless it were coupled with some terms to be imposed on the 
respondents. On this view negotiations: and arguments proceeded in the 
High Court for the purpose of settling an agreement whereby for a rent 
and upon certain terms the respondents were to be given a way-leave. In 
the end the appellants, regarding the terms as unreasonable, refused to 
enter into the agreement, whereupon the High Court dismissed the appel- 
lants’ appeal, maintaining the injunction as granted by the District Judge. 
Murphy, J., who agreed with the order proposed by the learned Chief 
Justice, took the view that there was an implied agreement between the 
two mills by which the appellants’ mill gave the respondents’ mill a license 
to use the track traversing the appellant mill’s ground. He, too, thought 
that the right, though in the nature of an easement, did not amount to 
one, and fell within the definition of a license; and that under Section 
60(b) of the Easements Act, the license had. became irrevocable because ° 
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the license had been allowed to put up permanent structures. 

Mr. Upjohn for the appellants before the Board disputes that the 
permissive usr gave rise to any rights, but contends that if a license was 
at any time granted the license was revocable. He lays stress on the fact 
that the mutual arrangement, or pooling arrangement under which the 
siding was brought into use, involved many active duties of management 
and control, and considerable expense on the part of the appellants. In 


Hmastar the absence of a properly proved agreement complete as to all necessary 
SPINNING AND terms, the appellants, in his submission, have parted with no rights what- 
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TURING Co, 





Lord 
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eyer. Still less have they altered in position from that of land-owner 
adjoining the railway in a position of advantage vis-s-vis the other com- 
panies, to the position of owner of a servient tenement. Mr. Upjohn also 
criticises the terms of the injunction granted by the Courts below as being 
too wide and amounting to an actual preference given to the respondents’ 
wagons upon the siding over the appellants’ land. Mr. Gavin Simonds 
for the respondents, while not contending that the respondents’ right 
amounted to an easement, contends that it did amount to a license; that 
the license was irrevocable under Clause 60(b) of the Easements Act, 
and that in any case the facts entitle him to the benefit of the equitable 
doctrine of Remsden v. Dyson (supra) and other cases of that kind. 
The case having come before the High Court of Bombay on second 
appeal their Lordships are bound by the District Judge’s findings of fact, 
but it is evident and it was not disputed that the matters in contest are 
questions as to the proper legal effect of proved facts and-are therefore 
questions of law. | 
The first question is whether the respondents are entitled under the 
Indian ‘Easements Act (V of 1882) to an irrevocable license to use the 
part of the siding: on the appellants’ land for the purpose of obtaining 
access with trucks and engines to the railway line. This depends on the 
provisions contained in Section 52 (where a license is defined), Section 54 
(which provides that a grant of a license may be express or implied from 
the conduct of the grantor), and Section 60, which is in these terms:— 
A license may be revoked by the grantor unless— 
(e) it’ is coupled with a transfer of property and such transfer is 
in force; l 
(b) the licensee, acting upon the license has executed a work of a 
permanent character and incurred expenses in the execution. 
` Their Lordships are willing to assume for the purposes of this appeal 
that the true inference from the admitted act of Mansukhbhai as agent 
for the three companies in constructing sidings on the lands of the three 
companies is that the appellants acted as agents for the respondents in 
constructing the line on that company’s land from “X” to “B”, and that 
that part of the work may be regarded as work of a- permanent character. 
Having regard to the subsequent apportionment of the expenses, it may 
be right also to infer that the respondents incurred expenses in the execu- 
tion of that work. But their Lordships are unable to see any ground for 
the further contention that those works were executed while “acting upon 
the license.” Those words must mean (see Section 52) acting upon a 
right granted to do upon the land of the grantor something which would 
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be unlawful in the absence of such right. A man does not “act upon a Gv 
license” if he does works and incurs expense upon his own property. That 1,); 

he can do without anyone’s license. It was suggested that the sub-section —— 
might be construed to include an acting on the promise or the statements  Gusmat 
by an alleged licensor from which the expectation of 4 license could reason- Chome A 
ably be inferred. It may be observed that such words would require some vam Co. 
explanation and qualification before they could properly find their way ,* 
into a statute. Works done by the licensee on his own land may be done Hmanmar 
without the knowledge of the licensor, and it would be impossible to hold Semma anp 
that the alleged licensor’s land was bonäd in perpetuity (subject to Section Marvrac- 
62) as the result of some works done by the alleged licensee on his own 
property of which the former was unaware. Moreover the section is not _ Lord 
dealing with the effect of an express contract between the parties, but 
with the consequences to follow from a certain conduct on the part of 
the licensee which if done on the land of the licensor might well give the 
licensee rights against him. ‘Their Lordships see no reason in these cir- 
cumstances for departing from what appears to them to be the natural 
meaning of the words. The result is that Section 60(b) does not avail 
the respondents because there was no acting upon the license in the execu- 
tion of works by them, and if the respondents are forced to make their 
claim on the footing of a license within the meaning of Section 52 of the 
Indian Easements Act that licence was revocable under the first words in 
Section 62 and it has been in fact revoked. 


There remains the question whether the respondents are in a position 
to rely on an equitable doctrine and relying on that equity to call upon 
the “Court to intervene for their protection in such a manner as it thinks 
fit. The doctrine in question is said to be that which was invoked in 
Plimmer v. Mayor of Wellington? and Remsden v. Dyson (supra). Both 
these authorities were considered by this Board in the recent case of 
Canadian Pacific Railwey Co. v. The King*, and their Lordships are there- 
fore absolved from the task of explaining the grounds on which these 
earlier authorities were decided. ‘The precise point involved in the present 
case may be formulated as follows:—Are the respondents in a position to 
establish that the conduct of the appellants at any time between 1903 and 
1923 has been sufficient to justify the legal inference that they had by 
plain implication contracted that the license or way-leave to use the rails 
on the appellants’ land would be perpetual? It will be noted that this is 
an adaptation of the principle laid down in the case of Lala Beni Ram v. 
Kundan Laf by Lord Watson in delivering the judgment of the Board; a 
principle which was approved in the judgment in Cariadien Pacific Railway i 
Co. v. The King (supra at p. 430). . The. reference to a contract in the 
principle as stated does not mean that real consensus of mind between the 
two parties must be inferred to have existed, but that the conduct of the 
parties has, been such that equity will presume the existence of such a 
contract as a matter of plain implication. 

Their Lordships are unable to come to the conclusion that the res- 
pondents have established any such propeton; It is important to bear 


"9 App. Cas. 699 * [1931] A. C. 414 ° 
SL R. 26 L A. 58=21 AIL 496 





CITIL 
1935 
GUJRAT 


GINNING AND 


154 PRIVY COUNCIL [1936] 


in mind that the appellants’ land lies between the land of the respondents 
and the railway, and that the appellants on the one hand had no need to 
have a way-leave over the respondents’ land, and on the other hand were 
apparently in a position to exact onerous terms fram the respondents as a 


UANUPAC: aD condition of granting them any license to cross the appellants’ land. Their 
tume Co. Lordships do not doubt that in a proper case an inference might be drawn 


v. 
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from the acts of the common agent for two adjoining land-owners that 


Hmasnar the land-owners had entered into such a contract as is now in question 
SPINNING 4ND for their mutual advantage. But in the present case the suggested arrange- 


ác- 


vamo Co, Ment was very clearly for the benefit of the respondents, and the only 
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advantage which it is suggested that the appellants gained by it was that 
they were in a position to promise to the railway company some additional 
use of the siding. If there had been separate agents for the appellants 
and dents it seems certain that if an agreement had been made there 
would have been provision for a way-leave rent to be paid by the res- 
pondents, and a clause giving control of the siding at all times to the 
appellants as already agreed with the railway company. Further, there 
might well have been a clause enabling the appellants to determine the 
license on notice if at any time they required to use the land for other 
purposes or in some other way 

In the absence of pee of this kind it seems to their Lordships 
that no agreement can have been come to in fact and that no agreement 
can be inferred as a matter of implication under which the license or way- 
leave was to be perpetual. The strong probability is that the use of the 
siding by the respondents while there was 2 common agent was purely 
permissive, and that the payment by the respondents of the small sunt of 
Rs. 4,065 in 1913 was thought by the common agent to be a fair charge 
to make against them having regard to the use already had, the whole 
tost of which had hitherto been discharged by the appellants. | 

In these circumstances their Lordships do not think that the res- 
pondents succeed in establishing any equity against the appellants, and 
the onus of doing so is clearly on them. 

Their Lordships will therefore e advise His Majesty to reverse 
the judgment appealed from, to discharge the injunction granted, and to 
dismiss the action; to order that the costs, if any, paid by the appellants 
under the Decrees of the District Judge at Ahmedabad and of the High 
Court be repaid to the appellants by the respondents, and that the res- 
pondents do pay the costs of the appellants in all the Courts. The 

respondents must pay to the appellants the costs of this appeal. 
Appeal allowed 

Hy. S. L. Polak 8 Co.—Solicitors for the appellant. 

T. L. Wilson  Co.—Solicitors for the respondent. 
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BENARES BANK LTD., SAHARANPUR rHRoucH THE AGENT 
| (Plaintiff) 
Versus 
DIP CHAND (MINOR) THRoucH MST. BAGLI KUNWAR 
AND ANOTHER (Defendanis)* 

Guardian end Wards Act (VIII of 1890), Secs. 31(1), 34(e) end 32—Counrt 
grants permission to guardien to borrow money for minor on promissory note 
—When minor’s estate bound to repey loen. 

When an order of the Court has been made authorising the guardian of 
a minor to-borrow maney for the minor on the basis of a promissory note, 
the lender of the money is entitled to trust to that order, and he is not 
bound to enquire as to the expediency or necessity of the loan for the 
benefit of the minor’s estate. If any fraud or underhand dealing is brought 
home to him, that would be 2 different matter; but, apart from any charge 
of that kind, he is entitled to rest upon the order, and the minor’s estate 
would be bound to repay the loan. Genga Pershad Sabu v. Mobareni Bibi, 
I. L. R. 11 CaL 379 at pages 383 and 384 relied on. 

Frmst APPEAL from a decree of Basu RATAN LaL, First Subordinate 
Judge of Saharanpur. T 

S. K. Dar, Gopalji Mebrotra and Govind Das for the appellant. 

P. L. Banerji and N. Upadhbiya for the respondents. 

The judgment of the Court was delivered by 

Bayera, J.—The action which has given rise to this appeal was brought 
by the Benares Bank Limited, Saharanpur, for the recovery of a sum of 
Rs. 6,268-4-0, due as principal and interest on a promissory note, dated 
April 28, 1927. The defendants to the suit were Dip Chand and Kirat 
Chand. The court below has given a decree against Kirat Chand but has 
dismissed the plaintiff's suit against Dip Chand. ‘The Bank has appealed 
and is represented by counsel We have not had the advantage of hear- 
ing the respondent Dip Chand in this case, in the sense that counsel who 
appeared for him informed us that they had no instructions in the case. 
Mr. Dar on behalf of the appellant has taken us very fairly through the 
entire record and has placed the case for the appellant as well as the 
respondent. 

The facts are that Kirat Chand was appointed a guardian to the per- 
son and property of Dip Chand minor and he acted as such guardian from 
May 22, 1926 to September 19, 1928 when the natural mother Mst. Bugli 
Kunwar applied for being appointed a guardian and she was so appointed. 
While Kirat Chand was the guardian of the minor an application was 
made by him for sanction to raise a sum of Rs. 7,000 for certain purposes. 
The sanction was given on August 25, 1926 and it appears that a sum of 
Rs. 2,000 was advanced by the Benares Bank on the basis of a promissory 
note. This sum of Rs. 2,000 was spent and as the guardian anticipated 
certain other necessities he applied again on March 8, 1927 for a fresh 
sanction inasmuch as the Benares Bank was insisting that the name of the 
creditor should be specified in the sanction. On March 9, 1926 the Dis- 
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trict Judge passed the following order:— 

“Permitted to borrow Rs. 5,000 from the Benares Bank.” Armed with 
his permission the guardian Kirat Chand went to the Bank and obtained 
an advance of Rs. 5,000 on April 28, 1927. On that date he executed a 


` promissory note in favour of the Bank and he signed it as guardian of 


Dip Chand minor. He also executed a receipt on the same day and there 
also he styled himself as guardian of the minor. There is yet another’ 
document of the same date which might be mentioned and it is a letter of 
guarantee by the guardian in his personal capacity to the Bank by which 
he made himself nesponsible for the due repayment of the loan of Rs. 5,000 
advanced to the estate of Dip Chand minor. 

The amount due under the promissory note was not paid and the 
Bank therefore on August 30, 1929 brought a suit for the recovery of 
the amount. Kirat Chand was absent, but Dip Chand contested the suit 

and he alleged that the income of the property of the minor was- quite 
sufficient and Kirat Chand had no right to borrow the money for the 
defendant nor was any money borrowed from the Bank spent for the 
benefit of the minor. It was said that the sanction of the District Judge. 
was obtained by misrepresenting facts. We might mention that Dip 
Chand was a minor even at the time of the institution of the present suit 
and he was impleaded under the guardianship of his ial Mst. pugi 
Kunwar. J: 
The plaintiff examined Harish Chandar, the T accountant of t 
Benares Bank, who stated that Kirat Chand was introduced to the Bank 
by Babu Anand Swarup vakil. He speaks of the interview and says that 
Kirat Chand represented that the money was required to meet the expenses 
of suits, to pay revenue and to meet the expenses of the minor’s sister on 
which an enquiry was made from Babu Anand Swarup and the latter was 
asked to secure the order of the District Judge. It is clear’ from this 
that Babu Anand Swarup corroborated the statement of Kirat Chand 
regarding the necessities, It is true that in cross-examination Harish 
Chandar admits that no enquiry was made by the Bank about the income 
of the minor from his properties nor did the Bank make any enquiries as 
to the application of the money, but there can be no doubt that the Bank 
relied upon the facts that Kirat Chand was introduced. by a respectable 
vakil and the necessity of obtaining the sanction of the District ‘Judge was 
pointed out. We might recall at this stage that the sanction of the 
District Judge was obtained once on August 25, 1926 and again on March 
8, 1927. Kirat Chand continued as a guardian till September 19, 1928 
and then Mst. Bugli Kunwar applied that she should be appointed a guar- 
dian and Kirat Chand, the former guardian, should be discharged. In 
her application which is printed at page 22 of our record she says that she 
had understood the accounts from Kirat Chand and’ obtained a number 
of papers from him. Kirat Chand was actually discharged by the District 
Judge on March 19, 1929 as appears from Exhibit 2. One Abdul Rahman 
was produced by the plaintiff to prove the above-mentioned application 
of Mst. Bugli Kunwar. This witness says that the accounts were exp 
in the sitting room of the minor and that the lady took certain documents 
from Kirat Chand and affixed her thumb-impression on the application. 
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It is also clear from the statement of Dip Chand that he made an appli- 
cation to-the District Judge after the discharge of Kirat Chand for a 
direction that the accounts be explained again to Dip Chand. This appli- 
cation was, however, rejected by the learned District Judge who presum- 
ably had passed the accounts which had been submitted by the guardian 
before discharge. , i 

On these facts it is pointed out by the appellant that a decree should 
have been passed against Dip Chand as well. It-is conceded that there 
is no personal liability on the minor and a personal decree cannot be passed 
against him, but what is submitted is that the minor’s estate is bound and 
the money can be recovered from the estate. The court below has held 
that “the loan was not borrowed for any legal necessaries for the minor 
‘or for benefit or protection of his estate and the minor’s person or his 
estate was not legally bound to pay the loan.” It has come to the con- 
clusion that the guardian made false representations to the Judge and 
that the expenses of the marriage of the minor’s sister were defrayed by 
the mother of the minor and the expenses required for the appeal in the 
High Court were inflated. In order to arrive at this finding the learned 
Judge has relied on the statement of Dip Chand who says that the mother 
spent a sum of Rs. 1,100 or Rs. 1,200, in the sister’s marriage and that the 
appeal which was pending in the High Court against the minor was 
rejected as the other could not deposit security and that no paper 
book was printed in High Court. 


It is contended before us that Dip Chand is not only an interested 


witness but is also untruthful. It is pointed out that the mother has now 
incurred debts to the extent of Rs. 1,300 or Rs. 1,400 and that some 
decrees also have been obtained and it does not therefore stand to reason 
that the mother should have any money of her own in order to spend for 
the marriage of the sister. As regards the statement made by Dip Chand 
that the case in the High Court was rejected as the other party could not 
deposit the security, it is said that this statement did not appear in the 
examination-in-chief but was ‘introduced only in the re-examination and 
it was not possible for the Bank to cross-examine Dip Chand on that point. 
We agree with learned counsel for the appellant that Dip Chand’s testi- 
mony is not reliable, regard being had to the probabilities of the case. It 
appears that the estate was indebted even before Kirat Chand became a 
guardian and some property belonging to the minor was sold in execution 
of decrees; the account submitted by the guardian was passed by the 
District Judge, the mother when assuming the superintendence of the 
minor’s estate admitted the correctness of the account and the minor failed 


in his attempt to obtain a re-opening of the accounts. Mst. Bugli who - 


was the best person to speak about the expenses incurred in the marriage 
of the sister was not produced as a witness in the case. For all these reasons 
we are of opinion that Dip Chand is not a truthful witness‘and the burden, 
such as was, upon the plaintiff to prove that the money was spent for neces- 
sities binding on the estate of the minor has been discharged. In the 
account that was submitted by the guardian it is said that Rs. 2,792-8-0 
were spent on the marriage of the sister and Rs. 1,649-8-9 were spent in 
connection with the High Court appeal and certain other sums were men- 
21 
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tioned as having been spent in.connection with suits relating to zamindari 
arrears of rent and bonds etc. We are not prepared to say that these 
sums were in any way inflated or exaggerated, regard being had to the 
nature of the appeal in the High Court (we are not satished as to the 
statement of Dip Chand that the appeal was dismissed for failure to 


‘ furnish security) and to the status of the family when . considering the 


question of the expenses relating to marriage of the minor’s sister. We 
are, therefore, of the opinion that the finding of the court below that 
the loan was not “borrowed for any legal necessaries for the minor or ~for 
benefit or protection of the estate” is not a correct finding. In this view 
of the case it is not necessary for us to decide the question of law that 
was discussed in the court below and also before us, because there can be 
no'doubt that the creditor would be entitled to recover monies advanced 
to a minor for his necessaries by invoking the principle laid down in 


' Section 68 of the Contract Act. So far as this Court is concerned -there 


is a clear authority in the case of Phal Ram v. Aiyub Khan’ where it was 
held that when a loan is taken by a guardian on behalf of a minor for- 
the purpose of some necessity or for the benefit of the minor’s estate, the 
minor’s estate is liable, J 

' © Coming to the question of law which was decided by the court below 
against the Bank, the contention on behalf of the appellant is that it is 
not necessary for the Bank to prove that the money was actually applied 


_for the necessities of the minor and that if there were reasonable enquiries 


as to the existence of the necessity and if after the sanction of the District 
Judge a loan. was advanced ,to the guardian, the estate of the minor would 
be bound to repay the loan.. In the present case the promissory note was 
signed by Kirat Chand and he signed it as guardian of Dip Chand minor. 
There was some discussion as to whether this was enough to show that 
Kirat Chand was borrowing for the minor. If the promissory note and 
the receipt stood by themselves, there might have been some room for 
controversy, but there is further, as pointed out before, a letter of guarantee 
of even date which says that Kirat Chand bound himself to repay the 
loan in consideration of the Bank’s advancing a sum ‘of Rs. 5,000 to the 
estate of Dip. Chand. There can, therefore, be no doubt that Kirat Chand 
was borrowing money for the minor. ‘The sanction of the District Judge 
was obtained on August 25, 1926 and repeated on March 9, 1927. .We 
can presume that such enquiries as the law contemplates were made by 
the Judge before granting the sanction. So far as the Bank itself is con- - 
cerned, it relied upon the statement of Kirat Chand supported By Babu 
Anand Swarup, Wakil. We also know that the representations were in 
fact correct, because there was an appeal pending in the High Court against 
the minor. ‘There were also certain suits which had to be instituted and 
the marriage of the sister did take place about the same time. If the 
guardian instead of obtaining the sanction of the District Judge for a 
simple loan had applied. for the alienation-of a portion of the pro 
and if the District Judge had after: enquiries granted the sanction, the 
creditor could very well have taken his stand upon the sanction and unless 
fraud in bbtaining the sanction in which. the creditor was a participant 
pi IL L'R. 49 AlL 52 a e ce 
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had been established no further duty: lay upon the creditor. .It has been 
held by their Lordships of the Privy Council in the case of Ganga Pershad 
Sebu v. Mabereni Bib? that when an order of. the Court has been made 
authorising the. guardian of an infant to raise a lqan on the security of 
the infant’s estate, the lender of the money is entitled to trust to that order, 
and that he is not bound to enquire as to the expediency or necessity of 
the loan for the benefit of the infant’s estate. Lf any fraud or. underhand 
dealing is brought home to him that would be a different matter; but, 
apart from any charge of that kind, he is entitled to rest upon the order. 
Is there any reason why the same principle should not apply when the 
guardian instead of raising a loan on the-security of the minor’s property 
obtains money on a simple bond? We'can think of no ground on which 
to draw a distinction between the two cases; indeed under certain cir- 
cumstances it might be more desirable to obtain money on a simple bond 
than on a hypothecation bond and in certain circumstances it might be 
impossible to avert the danger after undergoing the formalities of a regular 
‘deed of transfer. We can think of cases: where the necessity is urgent, 
for instance, the payment of Government revenue and where it might be 
impossible to obtain a creditor ready to advance money on the basis of a 
hypothecation bond where he would have to enquire as.to the sufficiency 
of the security and the title of the proposed borrower. We can also think 
of cases where the minor may not be.possessed of any immovable property, 
for instance, where he is the proprietor of a business concern and the said 
concern might stand in need of money to meet- some pressing liabilities. 
It might, however, be argued that the Guardian and Wards Act is a 
complete code dealing with the powers of a guardian-appointed under it 
and as there is no provision in the’ Act for the guardian borrowing money 
on the basis of a promissory note, the guardian cannot bind the minor’s 
estate by a simple bond nor can the Court give a sanction for such borrow- 
ing and if such a sanction is obtained the entire procedure is irregular and 
ultra vires. In answer to this our attention has been drawn to Sections 
32, 33 and 34 of the Guardian and Wards Act. Under Section 32 the 
Court has the power fror time to time to define, restrict or extend the 
powers of a guardian with respect to the property of the ward. Under 
Section 33 a guardian can apply to the Court for opinion, advice or direc- 
tion on any present question respecting the management and administra- 
tion of the property of the ward. Under Section 34, Clause (¢) the 
guardian might with the direction of the Court apply for the maintenance, 
education and advancement of the ward and of such persons as are depen- 
dent on him a portion of the income of the minor’s property or even the 
whole of his property. The property in all these cases might be either 
movable or immovable property. The argument then is that the guardian 
could very well have. applied to the Court for advice or direction regard- 
ing the management or administration of the minor’s property in con- 
nection with the appeal pending in the High Court and could have said 
that ‘it was necessary to defend the appeal for which expenses would be 
required and that the proper way of. meeting those. expenses from the 
property was not by hypothecating or alienating any immovable property 
"L L. R. 11 Cal. 379 at 383 
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but by taking a simple loan. The guardian could again with the permis- 
sion of the Court apply the income of the property or the whole or part 
of the property for the marriage of the sister of the minor under Section 
34(e) and he could also at the same time under Section 33(1) say that 
the expedient method of meeting those expenses was by taking a simple 
loan and not by alienating the property. It is then said that the Court 
could under Section 33(1) give the necessary direction and this direction 
in the present case took the shape of giving permission to the guardian 
to borrow a sum of Rs. 5,000 from the Bank on a promissory note. We 
are of the opinion that there is a great deal of force in these contentions 
and it cannot be said that the procedure adopted by the guardian and the 
Bank in moving the Court was irregular or the permission given by the 
District Judge was ltra vires. ` 

If, therefore, the permission given by the District Judge which is 
referable to Section 33(1) of the Guardian and Wards Act stands on the 
same footing (and there is no reason why it should not be so) as the 
sanction given by the court under Section 29, then in the words of their 
Lordships of the Privy Council the creditor can rest upon the order. In 
this case the utmost that has been even alleged by the respondent is that 
the guardian made false representations to the court. It is not suggested 
that the Bank was a party to the fraud, if any, practised by the guardian. 
We have, however, in an earlier portion of our judgment said that we are 
not satisfied that any fraudulent representations were made by the guardian. 


The court below has relied upon certain cases, but it is not necessary 
for us to notice them in detail. In the case of Waghela Rajsanji v. Sheikh 
Masluddin® the Privy Council has laid down that a guardian cannot con- 
tract in the name of the ward, so as to impose on the latter a personal 
liability, but in the present case the appellant is not seeking to obtain a 
personal decree against the minor. ‘That case, therefore, does not in any 
way hurt the appellant. In none of the other cases that were mentioned 
by the court below there was a permission obtained from the court and 
therefore there is no mention nor a discussion in those cases of the provi- 
sions of Sections 32, 33 and 34 of the Guardian and Wards Act. To 
that extent, therefore, the cases are clearly distinguishable and it is not 
necessary for us to discuss the still larger question as to whether a guardian 
without obtaining the sanction of the Court can bind the ward’s estate 
except by a document purporting to bind it. There might be a great 
deal to be said for the two contending views and they have been discussed 
by their Lordships of the Madras High Court in the case of Remajogayya 
v. Jagennadhen*. We should not be deemed to have pronounced any 
opinion on that point. 

For the reasons given above, we allow this appeal to this extent that 
we modify the decree of the court below and decree the plaintiff’s suit 
against both the defendants with costs. So far as Dip Chand defendant 
No. 1 is concerned, the decree is limited to his estate and he will not be 
personally liable. The plaintiff will also be entitled to pendente lite and 
future interest up till the date of realisation at the rate of six per cent. 

` Appeal allowed—Decree modified 
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MUMTAZ HUSAIN AND OTHERS (Defendents) 


versus ` 
BRAHMANAND (Plintiff)*  . 
Censions Act (XXIII of 1871), Secs. 11 end 12—Grent—Musfi_ rights’— 
Whether can. be regarded as “pension” —Regulation XXXVII of 1793, Sec. 15 
—Altemgha grants. | 
In the year 1765—1766 A.D. a farman was issued by the then King of 
Delhi-conferring upon the ancestor of the appellants an income to be 
realised from lands. A condition of the grant was that the grantee and his 
descendants should “keep it safe from all the changes and transfers.” 
Held, that in view of the provisions of Section 15 of Regulation XXXVII 
of 1793, the grant (which was of the kind known as altamgha) was 
transferable. Held, further, that the ‘muafi’ rights enjoyed in the present 
case by the appellants and their predecessors cannot be regarded as a ‘pen- 
sion’ within the meaning of Sections 11 and 12 of the Pensions Act (XXIII 
of 1871). Lechmi Narain v. Makund Singh, I. L. R. 26 AlL 617, 
Bhoopal Rai v. Shiøm Sunder Lal, 1929 A. L. J. 724, Hernam Des v. 
Faiyazi Begem, 20 A. L. J. 172 and Lekbmi Chand v. Madho Reo, 1930 
A. L. J. 1326 referred to. ! 
Fmsr APPEAL from the decision of the Subordinate Judge of Morad- 
abad. . l 


B. E. O’Conor and Akbter Husain Khan for the appellants. 
K. N. Katju and Ambika Prasad for the respondent. 


The Court delivered the following judgment:— 


These are appeals against a2 judgment dated December 23, 1931, of 
the learned Subordinate Judge of Moradabad, by which he decided two 
suits, Nos. 37 and 38 of 1931, of his court. The suits were connected, 
and so are the present appeals, which can conveniently be disposed of by 
one judgment. 


The facts, briefly stated, are that in the year 1184 Hiri (=1765- 
1766 A.D.) a “farman” was issued by the then King of Delhi, Shah Alam, 
conferring upon one Saiyed Ghulam Asadullah Khan, an ancestor of the 
defendants in both the present suits, an income of Rs. 2,368, to be realized 
from lands in the Amroha pargana of the “Sambhal Sarkar,” as it is des- 
cribed in the “farman.” A condition of the grant was that the grantee 
and his descendants should “keep it safe from all the changes and trans- 
fers.” This grant, it appears, has always been recognised by the various 
Governments that have succeeded the government of the Kings of Delhi. 
(Vide extracts from statements showing perpetual “Maufi” holdings printed 
at page 83 of the printed book of First Appeal No. 179, and page 2 of 
the supplemental record in.the printed book of First Appeal No. 180). 
In the suit out of which First Appeal No. 179 arises a mortgage-deed is in 
question which was executed on February 17, 1920, by one Saiyed Ejaz 
Husain in favour of one Brahmanand for a sum of Rs. 7,500, carrying 
interest at the rate of nine annas per hundred rupees per mensem, com- 


poundable annually. The mortgaged property consisted of a certain share 
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in a village called Burhanpur, in the Amroha pargana. In the suit out of 
which First Appeal No. 180 arises a mortgage-deed was in question exe- 
cuted on that same date, February 17, 1920, by Saiyed Ahmad Hasnain 
and Saiyed Muhammad Askarain, for a sum of Rs. 7,000, Carrying interest 
at the rate of nine annas per. hundred per mensem, compoundable annually, 
The mortgaged property consisted of a village called Cheontipura, in the 
Amroha Pargana. The mortgagors, the defendants in both the suits, as 
has been mentioned already, are descendants of the original grantee, Saiyed 
Ghulam Asadullah Khan. Saiyed Ejaz Husain is now dead, and is repre- 
sented in’ the suit out of which Appeal No. 179 arises by his four sons, 
Saiyed ;Mumtaz Husain, Saiyed Imtiaz Husain, Ahmad Hasan, (alias 
Hamid. Hasan), and Saiyed Nasim Husain; his daughter, Mst. Hamida 
Khatun; his grandson, Saiyed Askarain; Zafar Hasan, the husband of 
Saiyed Ejaz Husain’s deceased daughter, Mst. Hajira Khatun; Mst, 
Jafra, the daughter of .Mst. Hajira Khatun; and Baqar Hasan, the 
son of Mst. Hajira Khatun. These descendants of Saiyed Ejaz Husain 
were impleaded in that suit as defendants, and ‘along with them were im- 
pleaded, as subsequent transferees, Mst. Madina Khatun, the wife of Saiyed 
Askarain, and Saiyed Muhammad Raza, the son of Saiyed Mumtaz Husain, 


„and also impleaded, as a subsequent mortgagee of part of the: property, 


was one Rameshar Parshad. The total amount claimed in’ that suit by 
the plaintiff-mortgagee, Brahmanand, was Rs. 12,417-14-6. In the other 
suit, the defendants were Saiyed Ahmad Hasnain’ (he is apparently the 
same man as the Ahmad Hasan, «lias Hamid Hasan, of the connected suit), 
and Saiyed Muhammad Askarain, the mortgagors and along with them 
were impleaded, as a transferee, Mst. Madina Khatun, the wife of Saiyed 
Muhammad Askarain; „subsequent incumbrancers in the persons of Lala 
Kesho Saran, Lala Mangal Sen and Lala Rameshar Parshad; and the lessee 
of part of the property in the person of one Mukhtar Ahmad. In that 


' suit a total sum of Rs. 9,789-7-0 was claimed by the mortgagees, Nittia 


Nand and Krishna Nand, who at the time of the institution of the suit, 

were minors under the guardianship of their mother. © __ E 
The learned Subordinate Judge decreed both the suits in full. Six 

of the defendants are the appellants in Appeal No. 179, and the mort- 


' gagors, Saiyed Ahmad Hasnain and Saiyed Muhammad Askarain, are the 


appellants in Appeal No. 180. 

The contentions urged before us in both the appeals on behalf of 
the appellants were the same, namely, (1) that under’ the terms of the 
original grant the income bestowed on the ancestor of the appellants 
was expressly made non-transferable; and (2) that the income must be 
regarded as a pension within the meaning of Section 11 of the Pensions 


. Act (XXIE of 1871), and that the money in question is exempt under 


the provisions of Section 11 from seizure, attachment or Sequestration by 
process of any court in British India, at the instance of a creditor, -for 
any demand against the alleged pensioner, or in satisfaction of a decree 
or order of any such court. Section 12 of the Pensions Act was further 
relied upon, and it was argued that the mortgages on which the present 
suits were brought were under the provisions of that section null -and void. 


As to the first of these points, it has first to be considered whether 
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he original grant has been proved. The actual “farman” has not been 
»roduced,—what has been produced is a copy of it purporting to have 
een issued by a Qazi in 1189 Hijri. The original is said to have been 
mestroyed in peculiar circumstances, which appear in the evidence of two 
vitnesses, Sibt Rasul and Zafar Husain, on behalf of the defendants. 
bt Rasul is connected by marriage with the defendants’ family, and says 
hat his father, Siadatullah, was in possession of the original “farman.” 
bt Rasul has' a brother named Nihal Ahmad, who is in Government 
service in the agricultural department. Nihal Ahmad, according to Sibt 
Rasul, took the “farman” to show to his superior officers, but he is subject 
xo fits of i insanity, and tore the “farman” up and burned it. Zafar Husain, 
«vho says he is related to Nihal Ahmad, alleges that in 1924 Nihal Ahmad 
mad a fit of insanity, and was brought from Ghazipur to Amroha. While 
at Amroha he burned some papers, including the “farman,”—Zafar Husain 
professes actually to have witnessed this being done, and says that Nihal 
Ahmad told hin he had burned the “farman.” 

This remarkable story was disbelieved by the learned court below, 
and we see no sufficient reason to accept it. For the defendants it was 
contended that the very strangeness of the story is some guarantee of its 
truth, since it was not necessary for it to be invented,—all that the defen- 
dants needed to do was to say that the original “farman” had been lost. 
Such an allegation, having regard to the antiquity of the document, would 
Ihave been a sufficiently plausible explanation for its not being produced. 

This line of argument is not without some show of reason, but, as 
we have said, we agree with the learned Subordinate Judge in his estimate 
of this story,—he has, in our opinion, given satisfactory reasons for reject- 
ing it. 

As we find it impossible to believe the version given by the defen- 
dants’ witnesses of the circumstances in which the original document is 
said to have been destroyed, it follows that we are not convinced that it 
has, in fact, been lost or destroyed, and we cannot admit the copy that 
has ben produced as secondary evidence under Section 65(c) of the 
Evidence Act. 

Even if that copy were admitted, however, there is still a serious 
difficulty in the way of the appellants, and that difficulty is this. Section 
90 of the Evidence Act, according to a recent decision of their Lordshi 
of the Privy Council reported in Basant Singh v. Brij Raj Seren Singh? 
cannot be so applied as to raise any presumption as to the genuineness, 
or due execution, of the original of a document which has been lost, and 
of which a copy is produced as secondary , evidence under Section 65 of 
the Evidence Act. The relevant portion of their Lordships’ decision 
appears at pages 852-853 of the report, —we do not think it necessary to 
reproduce it here in extenso. - 

In this state of the law, it would not, Tone been possible for us to 
treat the copy produced as evidence of the genuineness and due execution 
of the original “farman,” even had we felt able to admit the copy as 
secondary evidence under Section 65 of the Evidence Act. 

It is, in the circumstances, not really necessary for us to ay more 
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about that part of the argument which is based upon the alleged content 
of the “farman,” and the condition of non-transferability of the grant 
The learned court below, however, has pointed out that Section: XV oi 
Regulation XXXVI of 1793 provides as follows:— . ee 
Altemgha, eyma and mudadmesh grants are to be considered as here 
ditary tenures. These and other grants, which from the terms or natun 
of them may be hereditary and are declared valid by this Regulation, o; 
which have been or may be confirmed by the British Government or any 
of its officers possessing competent authority to confirm them, are declare 
transferable by gift, sale or otherwise, and all persons succeeding to suct 
grants, by whatever mode, are required to register their names in th 
office of the Collector within six months after they may succeed to th 
STADE arrivais wni - 

The provisions of this Regulation were extensively modified or re- 
pealed in later years, (vide “Field’s Regulations of the Bengal Code,” 
pages- 13-14 of the chronological table), but we have not been shown that 
as regards this matter of the transferability of the grants dealt with in 
Section XV: the provisions were ever abrogated. The learned counsel for 
the appellants admitted that-no British land-records have ever embodied 
any condition of non-transferability in respect of these grants. The grant 
with which we are now concerned, it should be mentioned, was of the 
kind known as “altamgha,” which, according to Field, (Introduction, 
page 1, footnote), means a ‘Royal Grant,’ so called from two: Turkish 
words signifying ‘red’ and ‘seal,’ such grants having been formerly sealed 
with a red seal. 

"Our conclusion, therefore, is that that part of the argument on behalf 
of the appellants which is based on the terms of the alleged grant must, 
for a variety of reasons, fail. 

There remains the argument based on Sections 11 and 12 of the 


Pa Peons Ace In support of his contention on this point the learned 


counsel for the appellants relied on Bench decisions of this Court reported 
in Hernam Das v. Fatyaxi Begam’ and Lakbmi Chand v. Madho Rao*. In 
the latter case jt was held that an assignment of revenue amounted, in 
the circumstances of that case, to a pension within the meaning of Section 
11 of the Pensions Act, and hence was not transferable, having regard to 
the provisions of Section 12 of the Act. 

On behalf of the respondents, we were referred to two other Bench 
decisions of this Court, reported in Lachmi Narain v. Makund Singh and 
Durga Kunwert and Bhoopal Rai v. Shiam Sunder Lal. In the former 
case it was held that Zamindari granted (though not revenue-free) by 
Government as a reward for services rendered is not a pension. In the 
latter case Sen, J. said: (p. 732) “A grant of land revenue as such cannot 
be comprised in the term ‘pension.’ ” 

worth, J. took a different view. He said: (p.:734) 
It has been suggested that the word ‘pension’ in Section 12 will no 
include a grant of land revenue, but it appears to me that this is not so. 

There appears, therefore, to be authority in this Court both on the 
side of the appellants and on the side of the respondents. Our view is 
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that the grant in this case cannot be regarded as a “pension” for the pur- Cwm 
poses of Sections 11 and 12 of the Pensions Act. Certain sections of the Yoy. 
Act clearly recognise the difference between pensions, and grants of money, — 
or grants of land revenue. (Vide Sections 4 and 8). The phraseology Mowraz 
of Sections 11 and 12, however, is narrower, and in our opinion must be en 
presumed to be designedly so. We do not think that the “muafi” rights ANAND 
enjoyed in the present case by the appellants and their predecessors can _ 
be regarded as a “pension” within the meaning of Sections 11 and 12 of Sai 4 
the Pensions Act. That was the view of the learned Subordinate Judge, 
and we agree with him. Before taking leave of this point, we must 
mention that S. Muhammad “Askari” (Askarain?), one of the defepdants- 
appellants in appeal No. 180, himself sold some of the Burhanpur property 
for Rs. 4,000 on May 14, 1928, (vide.Ex. 4, at pp. 113-114) of the 
printed book of appeal No. 179).- z 

The principal defendants, (the mortgagors), it should be mentioned, 
appear afterwards to have acquired zamindari, as well as “muafi” rights 
in the mortgaged property,—both the deeds purport. to mortgage both 
“muafi” and zamindari rights. It was suggested by the learned counsel 
for the appellants that what ought to be proceeded against in satisfaction 
of the amounts due to the mortgagees are the zamindari, as distinguished 
from the “muafi” rights, the zamindari rights being saleable subject to 
the rights of the mortgagors as “muafidars.” Having regard to the view 
we have taken of the nature of the ‘“‘muafi” rights; it is not necessary for 
us to consider the matter from this point of view. 

Equity, we may say in conclusion, is clearly on the side of the mort- 
gagees (respondents), though the appellants were, of course, entitled to 
avail themselves, if they could, of any provisions of law which would 
enable them to defeat the mortgagees. In our view the appellants have 
failed to show that the mortgagees are in any way debarred from proceed- 
ing against the mortgaged property in satisfaction of their claims, and we 
accordingly think the decision of the learned Subordinate Judge was correct. 
We dismiss both these appeals, with costs. 


Appeal dismissed 
SPECIAL BENCH zi m 
GUPTA (M. L. C.) — 
l 1936 
versus . eas 
EMPEROR* Jen. 20 
Criminal Procedure Code, Secs. 99A, 99B and 99C—Forfeiture of a book of Local | ~— 
Government—A pplication by author under Section 99B—Burden of proof— ear a 


Who should open case—Passeges open to two interpretations—When for- Taou, J. 
feiture order to be set aside—Whetber prosecution should prove intention of Nuwar- 
writer—Scope of Section 99A, Cr. P.-C—Whether wider then that of Sec. vuam, J 
153A, I. P. C.—Book tracing origin of o` community—When comes within 
mischief of section. | 
Where a person aggrieved by an order of the Local Government under 
Section 99A, Criminal Procedure -Code, forfeiting to His Majesty all 
*Cr. Misc..72 of 1935 : ° 
22 l 
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copies: of a certain book, applies to the High Court to set aside the order. 
Held, (1) that there is nothing in the frame-work of Section 99B or its 
language which would suggest that the initial burden of proof is on the 
Government and that therefore the Crown counsel must open the case 
and support the order of the Local Government, and then have the finah 
right of reply. On the other hand the language clearly indicates that 
it is the applicant who has to make out a case in his favour. Accordingly 
‘the counsel for' the applicant should open the case. Emperor v. Baijnath 
Kedia, L L. R. 47 All. 298, Emperor v. Keli Cheren Sharma, 49 AlL 856 
and Salgal v. Emperor, 1930 A. L, J. 713 referred to; (2) that where the 
passages in question are open to two interpretations and the matter is in 
.".. doubt, the order of forfeiture must be set aside. Saigal’s case, 1930 A. 
t, L. J. 713 referred to; (3) that if the language is of a nature calculated 


ih to’ produce or promote feelings of enmity or hatred, the writer must be 


presumed to intend that which his act was likely to produce, and it is not 
necessary for the prosecution to establish that the writer had the intention 
to promote such hatred. Emperor v. Kali Cheren Sharma, I. L. R. 49 
| ` AlL 856 relied on; Chakervarti v. Emperor, I. L. R. 54 Cal. 59 at 64, 
Ishweri Prasad v. Emperor, A. I. R. 1927 Cal. 747 and Lajpet Rai v. 
Crown, I. L. R. 9 Lah. 663 referred to; (4) that the scope of Sec. 99A, 
Cr. P.'C: is wider than that of Section 153A, L P. C. because ‘inten- 
© ' tion’'falls short of ‘attempt’ and has in addition been made an alternative 
no ground; (5) that where the origin of a commpnity is sought to be traced, 
TE ‘then so long as there is adherence to the historical part of the narrative, 
: however unpalatable it may be to the members of that cammunity, there 
may be no offence; but on the other hand where the author uses language 
which shows malice and is bound to annoy the members of the community 
_ the origin of which he is going to trace, and uses remarks which apply to 
all the present members of that community so as to degrade them in the 
of the other classes, he would be promoting feelings of enmity and 

tred between different classes 


| Masud Hasen for the appellant. 
Government Advocate for the Crown. 


The following judgments were delivered:— 


SULAIMAN, C.J.—This is an application by the author of a book called 
Tat Jati ke Mukammal Halat yeni Jat Darpan, Pert I,’ under Section 
99B, Criminal Procedure Code, for an order to set aside the order passed 
by the Local Government under Section 99A forfeiting to His Majesty 
all copies of his book. 

The first question which arose for consideration was whether the 
learned counsel for the applicant should open the case, or whether the 
Government Advocate should begin. That, of course, depends on the 


'* further question whether the onus of proof lies on the applicant or on the 


Government. No doubt the Full Bench in the case of Emperor v.. Baij- 
natb Kedis', were inclined to think that having regard to the framework 
of the section, the onus is cast upon the Local Government; but added 
that the question: of construction was not free from difficulty, and that 
the matter was not of any great practical importance. The importance 
of the question lies in the right to begin and then the final right of reply. 
The applicant’s counsel naturally wishes to have the last word on the point 


1. L. R. 47 AIL 298 
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in controversy. In a later cas another Full. Bench of this Court, in 
Emperor v. Kali Charan Sharme*, definitely ruled that. it is for the appli- 
cant to convince the High Court that for the reasons'he gives the. order 
of the Local Government is a wrong order. These two views were sought to 
be reconciled in a third Full Bench of this Court, R. Ssigal v. Emperor’, 
where it was held that the Bench were in complete agreement. with the 
proposition laid down in Batjnath Kedia’s case that the question of onus 
of proof after both the parties had been fully heard was of little or no 
practical importance, and considered that it was manifestly most con- 
venient that the Government Advocate should begin and state the case in 
support of the Local Government’s order. The Bench, however, did not 
expressly endorse the view that the onus of proof lay on the Local Govern- 
ment; and, therefore, did not dissent from the ruling of the Full Bench in 
Kali Charan Sharma’s case. | | 

The language of Section 99B is to my mind very clear, and it allows 
the applicant to have the order set aside by the High Court on the ground 
that the book in respect of which the Local Government’s order was ‘made 
did not contain any seditious matter, or other matters referred to therein. 
There is nothing in the framework of the section or its language which 
would suggest that the initial burden of proof is on the Government, and 
that therefore the Crown counsel must open the case and support the order 
of the Local Government, and then have the final right of reply. On 
the other hand the language clearly indicates that it is the applicant who 
has to make out a case in his favour. The importance of -the question lies 
not only in the circumstance that there would be a right to have the last 
word in the matter, but also in that the applicant’s counsel may open the 
case and may try to show that the intention of the ‘author was innocent, 
and that the general tenor of the book ‘and ‘the purport of the subject- 
matter was not intended to promote hatred, enmity, or involve any attack 
on the religious beliefs and faith of others, but was intended for a laudable 
purpose. When the translations of objectionable passages are available 
for the Court, the applicant’s counsel can,certainly refer to them and 
satisfy the Court that they do not amount to objectionable matter within 
the scope of the section. We have accordingly allowed the applicant’s 
counsel to open the case. . | 3 

The language of Section 99B might have created some doubt but that 
of Section 99D makes it perfectly clear that if the Special Bench is not 
satisfied that the book contained objectionable matter it shall set aside the 
order of forfeiture. It would therefore follow that even where a passa 
is open to two interpretations and the matter is in doubt, the Bench would 
not be satisfied that the matter is objectionable; and must, therefore, set 
aside the order of forfeiture. Apparently this was the reason why the 
Full Bench in R. Saigal’s case remarked that where two views ofa passage 
were reasonably possible, the applicant must have the benefit of that which 
is most favourable to hi — 

The learned advocate for the applicant has strongly pressed before us 
that the accused had no intention of promoting hatred or enmity, between 
any two classes of His Majesty’s subjects, and has contended that the itten- 

"49 AIL 856 "1930 A. L J. 713. 
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tion of the author to do so is a necessary ingredient. Now it is quite clear 
to my mind that there are many offences in the Indian Penal Code for 
which the proof of an express intention on the part of the accused is not 
at all necessary. Indeed, wherever it is necessary that intention should 


form a necessary part of the offence the sections expressly say so. No 


doubt the view has been expressed in Calcutta and Lahore that the true 
intention of the author will have to be shown before the order can be 
justified. In Chakørvarti v. Emperor* the learned Chief Justice observed 
that. l 
it must be the’ purpose or part of the purpose of the publisher to promote 
such feelings and, if it is no part of his purpose, the mere circumstance 
that there may be a tendency is not sufficient. 

Certain cases were relied upon which were cases of sedition. That case, 
however, arose out of proceedings under Section 108, Criminal Procedure 
Code where the word ' “intentionally” has been deliberately introduced by 
the Legislature. In Ishwari Prasad Sharma v. Emperor” another Bench of 
the Calcutta High Court, although it came to the conclusion that a certain 

scene in a drama deserved the condemnation of all right thinkin 
and if those expressions had stood by themselves, and if the article were 
confined only to that scene they would have had no difficulty in holding 
that the article came within the purview of Section 153A, remarked that 
the intention of the writer had to be judged not only’ from the words used 
in the article but from the article as a whole; and they held that it was 
not proved that the intention of the writer was to promote feelings of 
enmity or hatred. The earlier Calcutta High Court cases geem to have 

been followed in Lajpat Rai v. The Crown’, where it was held that 
_ the Crown had to establish ‘that the writer of the work had been actuated 
| by the malicious intent which it is necessary to prove by extrinsic evidence, 

„ or to infer from the nature of the work itself. 
On the other hand the Full Bench in Emperor v. Kali Charan Sharma, 
when considering the question as.to the intention of the writer remarked: 
If the language is of a nature calculated to produce or promote feelings 
of enmity or hatred, the writer must’ be presumed to intend that which 
his act was likely to produce. 

Tt seems to me that it would be interpolating the words “with intent 
to% in Section 153A if one were to hold that the intention of the writer 
must be to promote hatred etc. must be established. The section merely 


L 


Whoever by words, either spoken or written, or by signs, or by visible 
_ representations, or otherwise, promotes, or attempts to promote feelings of 
enmity or hatred etc. 
It does not say “intentionally promotes feelings of enmity etc.” The 
language of this section stands in clear contrast to that of Section 499 where 
it is provided that 
oe WV hiseres E E of intend a0 be E ae 
visible representations, makes or publishes any imputation concerning any 
person intending to harm etc.. .. 
It would, therefore, seem to follow that the legislature contemplates that 
the words spoken or written, which do promote hatred etc., would create 


4L L. R. 54 Cal 59 at 64 SA. L R 1927, Cal 747 
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sufficient mischief so as to fall within the scope of the section, and that it is 
not necessary for the prosecution further to establish that the writer had 
the intention to promote such hatred. Even if a question of intention 
were to arise such intention must be gathered from the words spoken or 
written, and they themselves would be conclusive, and it would not be 
necessary for the prosecution further to prove that such an intention was 
behind the use of such words. 7 a 

Coming to the facts of this case there is no doubt that one of the 
principal objects of the author was to establish that the Jats are not one 


of the twice-born classes and are not entitled to wear janaiu, and pass as ` 


kshatryas, which according to him they now claim to be. In this, connec- 
tion the author has attempted to-trace the previous history of the com- 
munity and their ethnical origin and has quoted profusely from previous 
histories and other books, trying to show that Jats could not belong to the 
upper classes. If he had dealt with the subject from a purely scientific or 
historical point of view avoiding all offensive and abusive language, then 
even if he was wrong in his conclusion, the passages might not be open to 
objection. Again, even if in support of his theory he were merely relying 
on certain customs, habits, and practices prevailing among the Jats which 
are contrary to the practices accepted by the twice-born classes he may 
still not be guilty of an offence under Section 153A. But where the 
author of a book goes beyond this and generalises his remarks so as to make 
them apply to the entire community, and characterises them as low class 
people and belonging to the criminal classes who are guilty of offences 
and immoral acts, the book ceases to be a purely historical one and is 
bound to promote feelings of hatred and enmity between the two classes 
which are compared. l 

It is true that in this book the aúthor has not attempted to offend 


the religious susceptibilities of the Jat community as presumably he assumes 


that Jats are Hindus. He- has, of course, not attacked their religion. 


Where a person attacks another religion, or the founder of such religion, 
there is bound to be a considerable resentment in the community whose 
religion is attacked, leading to hatred against the community to which the 
writer belongs. In such cases the offence may well fall within the scope of 
Section 153A. All doubt on that point has now been removed by the 
amendment of Section 295A, Indian Penal Code under which insults, or 
attempts to insult the religion or religious beliefs of a class are made punish- 
able. But where the origin of a community is sought to be traced, then 
so long as there is adherence to the historical part of the narrative, however 
unpalatable it may be to the members of that community, there may be 
no offence; but on the other hand where the author uses language which 
shows malice and is bound to annoy the members of the community the 
origin of which he is going to trace, and uses remarks which apply to all 
the present members of that community so as to degrade them in the eyes 
of the other classes, he would, in my opinion, be’ promoting feelings of 
enmity or hatred between that community and the members of his own 
community who he intends should entertain a low and poor opinion of 
that community, and tegard them as belonging to the low castes. 

It would not be proper to quote passages from the.book of-the author; 
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but there is no doubt that there are several passages eyen in the portions 
which have been translated and printed that are wholly obnoxious and 
highly objectionable, and are intended to attribute to the entire Jat com- 
munity certain immoral practices and habits which are probably untrue, 
and which would be highly resented by the Jats. The generalisation of 
remarks on the basis of a few instances, and the characterisation of an 
entire community as possessing certain vices are certainly objectionable. 
J am, therefore, of the opinion that the applicant has entirely failed to 
show that the book did not contain matters which promoted feelings of 
enmity and hatred between different classes. 


In this connection I would like to add that in Section 99A the words 
“or is intended to” have been added which do not find place in Section 
153A of the Indian Penal Code. The language of the amendment is un- 
happy, and might at first sight suggest that a case falling under Section 
99A must in every case fulfil the requirements of Section 153A. ‘The 
scope of Section 99A is wider than that of*Section 153A because “inten- 
tion” falls short of “attempt” and has in addition been made an alternative 
ground. It seems to me that what was intended was that where the words 
written or spoken do attempt to promote feelings of enmity, hatred etc., 
and therefore fall under Section 153A, action can be taken by the Local 
Government, where, although there has yet been no occasion for the pro- 
motion of any feelings of enmity and hatred and there may have been no 
attempt yet made to promote such feelings, but the words are intended 
to promote such feelings, the Local Government may intervene at an early 
stage as a preventive measure and may stop the actual promotion of hatred 


etc. I would, therefore, dismiss this application. 
NIAMATULLAH, J.—I concur. 
THom, JI concur. This Court is entitled to set aside the order of 


the Local Government only if it is not satisfied that Mr. Gupta’s book does 


contain obnoxious matter within the meaning of Section 99A. 

Now, it appears to me perfectly plain that Mr. Gupta’s book does 
contain many passages which must be Sane by the Jat community as 
obnoxious and offensive and which are likely to result in feelings of hatred 
and enmity between the Jats and other sections of the community. 

I would only add on the question of intention, that when the Gov- 
ernment acts under Section 99 A and suppresses a publication it does so in 
the public interest and it is not concerned with the intention of the author 
of the publication. ‘The powers given to the Government by Section 99A 
were clearly for the purpose of enabling the Government to take steps to 
avoid trouble which such publication might possibly cause. It is true 
that there is a reference under Section 99A to the provisions of Section 
153A of the Indian Penal Code. In this latter section, however, there is 
no specific mention of the intention of the author of the publication. 
Had the legislature intended that the prosecution must prove in proceed- 
ings under this section that the publication was made with the deliberate 
intent to promote feelings of enmity or hatred between different classes 
specific provision would have been made therein. There being no refer- 
ence in Section 153A to the intention of the author of the publication it 
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clearly follows that the general presumption that a man must be held to 
intend the natural consequences of his act applies. - 

I agree in dismissing this application. 

By THE CourT— The application is dismissed, and the applicant 
must pay the costs of the respondent which we assess at Rs.200 in addition 
to the costs of translation and printing. ' 
Application dismissed 


PRIVY COUNCIL 
NORTHWESTERN UTILITIES, LIMITED (Defendants) 


Versus 
LONDON GUARANTEE AND ACCIDENT COMPANY, LIMITED 
AND OTHERS (Plaintiffs) * 
Neghgence—Daemages—Gas pipe—Breaks owing to excavation work by Local 
Axthority—Gas escapes—Adjoining building destroyed by fire—Failure of 
Gas Company to inspect operations of Local Anthority—Breach of 5 
Liability in tort. 

A Gas Company, acting under statutory powers, supplied gas to con- 
sumers in a city. A gas pipe under a street broke due to the ground 
beneath it being let down by the new sewerage works constructed by the 
Local Authority, and the plaintiffs’ hotel was burned down by the escape 
and ignition of gas which percolated through the soil and penetrated into 
the hotel basement. The plaintiffs ‘claimed damages against the Gas 
Company. Held, that the Gas Company was carrying gas at high pres- 
sure which was very dangerous, if it should escape, and it owed a duty 
to the owners of the hotel to exercise reasonable care and skill that these 
owners should not be damaged, and it was negligent in failing to foresee 
and guard against the consequences to its works of the operations of the 
Local Authority, which were, from their public nature and conspicuous 
character and from the time during which they went on, such that a 
failure by the Gas Company to know of them was plainly not consistent 
with due care on its part in the interests of members of the public likely 
to be affected. Accordingly the Gas Company was liable in tort to the 

plaintiffs. 

Rylends v. Fletcher, [1868] L. R. 3 H. L. 330 and Box v. Jubb, [1879] 
4 Ex. D. 76 considered. 

APPEAL from a decision of the Appellate Division of the Supreme 
Court of Alberta. 

Wilfred Greene, K.C., s, H. Steed, K.C. (of the Alberta Bar) for the 
appellant. 

W. W. Tiley, K.C., S. B. Woods, K.C. and Frenk Gabam for the 
respondents, 

The following e was delivered by 

Lorn WricHt—The action out of which this appeal’ arises, Was brought 
by the respondents as respectively owners of property in the City of 
Edmonton in Alberta and their insurers; they claimed that the property 
had been destroyed or damaged by a fire due to an escape of gas from the 

*P, C. A. 27 of 1935 
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gas main of the appellants for which the appellants are liable. The dam- 
ages claimed amounted to $320,278.64 but all questions of amount were 
reserved. On the question of liability before Ford, J. the appellants suc- 
ceeded, but his decision was reversed by a judgment of the Supreme Court 


"Ma 1p. Of Alberta (Appellate Division) by a majority (Lunney and Mitchell, JJ. 


A. dissenting) who ordered judgment to be entered for damages to be 
assessed. From that judgment, the present appeal is brought. 

The appellants are a Public Utility Company incorporated under the 
Dominion Companies Act: they distribute natural gas under a franchise 


, Lord Wright oranted to their predecessors in title the Northern Alberta Natural Gas 


Development Company, Limited (hereinafter called the company) by the 
City of Edmonton .(hereinafter called the City) in November, 1915, and 
confirmed by statute (Alberta Statutes, 1916, c. 29). The franchise was 
assigned ‘to the appellants by deed dated May 29, 1923. 

Under this franchise, the City granted to the company the full power 
to pull down, take up, repair, maintain or operate its gas pipe lines along, 
through or under the streets and other public places within the City for 


4 - the purpose of supplying natural gas to consumers, with power to break 


_up the surface and make necessary excavations for ‘that purpose. By 


Clause 11 “it was provided that the company should indemnify the City 
against any damages arising out of the construction and operation of its 
works, owing to the negligence of the company, its servants and employees, 
and that the, City should be liable for all damage to the plant of the com- 
pany caused by the negligence of the City, its workmen and employees. 
The company was bound to supply natural: gas as required to consumers 
within the City limits at the property line when their land or premises 
were situated along the Gompany’s main line. The franchise was subject 
to the ‘provisions of the Water, Gas, Electric and Telephone Companies 
Act of Alberta which by teodment made in 1924 was applied to com- 
panies incorporated or licensed under any statute of the Dominion or of 
Alberta. It is convenient to recite here Sections 11 and 13 of that Act. 
a was in these terms:— `. 
` The, Company, shall make T to the owners or proprietors of 
any building or other property or to the Municipality or Minister of Public 
nr a 
of all or any of the said powers. 
By Section 13 it was provided as follows:— 
The Company shall locate and construct its gas or water works or electric 
or telephone system and all apparatus and appurtenances thereto belonging 
or appertaining or therewith connected and wheresoever situated so as not 
to endanger the public health or safety. 

The appellants in August, 1923, laid a 12 inch amik pressure 
gas main along 2 lane in Edmonton south of®@asper Avenue, and running 
at right angles into 107th Street; the lane was unpaved, but where the 
main went across and under: the street an open trench could not be cut; 
the width of the street was 77 feet, and three excavations were made, one 
at each end about 7 feet from the side pavement and one in the middle, 
spaces of about 11 feet being left in the street for the traffic, the two 
intervening spaces being tunnelled. Each excavation was about 15 feet 
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wide. The main was laid at a depth of 3. feet 6 inches: in the pipe were 
three welded joints, the one in the centre being in the space of the middle 
excavation: pipe was pushed or pulled through the length of the tun- 
nelled and excavated spaces, the earth being back-filled. Not far from 
this main and about the same level below the ground the appellants also 
laid 2 low pressure 10-inch main. There was also a wooden conduit laid 
by the City to contain the cables for the street railway. In 1907,. the 


City built as part of its sewerage system in 107th Street a manhole called § 


manhole A; the manhole was 16 feet deep.and was close to the appellants’ 
two mains. Later, between February and April, 1931, the City proceeded 
to construct a storm sewer system in the same region. For this purpose 
they excavated 2 manhole called manhole B to the north-east of manhole 
A, and about 20 feet away, and they dug a trench further to the north 
or north-east and there they laid a 15-inch storm sewer: in addition they 
drove a'tunnel underground for the 20 feet from manhole B to manhole 
A, and laid 2 storm sewer in the tunnel; in order to join that sewer with 
manhole A they built a weir chamber roughly about 4 feet cube, at the 
bottom of manhole A the wall of which at the bottom they had broken 
so as to build the chamber and join up the storm sewer. These under- 
ground building operations were immediately beneath the appellants’ main 
and in the way of the centre welded joint. They were carried out from 
manhole A. 

In February, 1932, it. was discovered that gas from the appellants’ 
system was escaping into the Corona Hotel, which belonged to one of the 
respondents; the gas ignited and the hotel was burned down and adjoin- 
ing property was damaged. It was ascertained on examination that the 
centre welded joint of the pipe line of the appellants’ 12-inch ‘main had 
given way; the pipe-in that vicinity had sagged 6% inches. Hence the 
escape of gas which had percolated through the soil and penetrated into 
the hotel basement. ‘The claim was in respect of the loss and damage 
through the fire. The claim against the appellants was based in the plead- 
ings on various causes of action: (#) for permitting gas, a dangerous subs- 
tance, to escape; (#) for breach of Section 13 of the Water, Gas etc. Act; 
(ïi) for nuisance public or private; (iw) for negligence in construction 
and maintenance of the system, or in failing to have an inspection system, 
or in failing to odorise their gas, or in failing to locate their pipes below 
the frost line or to repair and maintain their pipes. The main defence 
of the appellants was that the breaking of the joint in the pipe was solely 
due to the action of the City in letting down the soil under the pipe by 
the negligent and improper way in which they excavated the weir chamber 
and tunnel under the appellants’ main, without providing adequate sup- 
port. ‘The respondents’ case originally was that.the City’s work had been 
properly designed and carried out, so that there could be no reason at any 
time either while it was being carried on or at any subsequent period to 
anticipate that it could cause any mischief, but in the course of the trial 
they alleged as a new and alternative ground of negligence or breach of 
absolute duty against the appellants ie the appellants either knew or 
ought to have known what work the City was doing and failed to take, 
as they could and should have done, all proper precautions to prevent the 
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escape of the dangerous gas which they were carrying in their mains. No 
amendment has ever been made of the pleadings nor have any precise parti- 
culars been given of this head of claim. Their Lordships must observe 
that it is pessimi exempli to admit a new head of claim without a proper 


Urus, Ip, 2mendment of the pleadings. But this ground of claim has been consi- 


Y. 


LONDON 
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dered by the Trial Judge and by the Appellate Division and must now be 
regarded as a relevant issue in the case. The Trial Judge decided against 


Acciomr Co, the contentions of the respondents but the Appellate Division allowed the 


Lord Wright 


appeal solely on the new ground of claim. 

Before discussing the facts in the case, it is desirable to explain the 
principles of law which in their Lordships’ judgment are applicable. 

That gas is a dangerous thing within the rules applicable to things 
dangerous in themselves is beyond question. Thus the appellants who are 
carrying in their mains the inflammable and explosive gas are prima facie 
within the principle of Fletcher v. Rylands’, affirming L. R. 1 Ex. 265: 
that is to say, that though they are doing nothing wrongful in carrying 
the dangerous thing so long as they keep it in their pipes, they come prima 
facie within the rule of strict liability if the gas escapes: the gas constitutes 
an extraordinary danger created by the appellants for their own purposes, 
and the rule established by Fletcher v. Rylands (supra) requires that they 
act at their peril and must pay for damage caused by the gas if it escapes, 
even without any negligence on their part. ‘The rule is not limited to cases 
where the defendant has been carrying or accumulating the dangerous 
thing on his own land: it applies equally in a case like the present where 
the appellants were carrying the gas in mains laid in the property of the 
City (that is in the sub-soil) in exercise of a franchise to do so. Charing 
Cross Electricity Supply Company v. Hydraulic Power Company’. 

This form of liability is in many ways analogous to a liability for 
nuisance, though nuisance is not only different in its historical origin but 
in its legal character and many of its incidents and applications. But the 
two causes of action often overlap, and in respect of each of these causes 
of action the rule of strict liability bas been modified by admitting as a 
defence that what was being done was properly done in pursuance of 
statutory powers, and the mischief that has happened has not been brought 
about by any negligence on the part of the undertakers. As an illustra- 
tion of this well known doctrine, reference may be made to Green v. 
Chelsea Waterworks Co.*, where Lindley, L.J. said of Fletcher v. Rylands 
“That case is not to be extended beyond the legitimate principle on which 
the House of Lords decided it. If it were extended as far as strict logic 
might require, it would be a very oppressive decision.” By the same reason- 
ing the rule has been held inapplicable where the casualty is due to the act 
of God; or to the independent or conscious volition of a third party as in 
Box v. Jubb‘, which was approved by the Judicial Committee in Rickards 
v. Lothien®; and not to any negligence of the defendants. In Box v. Jubb 
the act which caused the escape of the water from the reservoir was a 
malicious (which their Lordships think means no more than conscious or 
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deliberate) act of a third person. It was said by Kelly, CB.:— ' C 


I think the defendants could not possibly have been expected to anti- 1935 
cipate that which happened here, and the law does not require them to  — 
construct their reservoir and the sluices and gates leading to it to meet NoatH- 


any amount of pressure which the wrongful act of a third party MAY aee TN. 
impose. , ie te 
Lord Moulton in Richards’ case states the matter in these words:— LONDON 


GUARANTEE & 

A defendant cannot in their Lordships’ opinion be properly said to have Accmer Co. 

. caused or allowed the water to escape if the malicious act of a third person isd Fihi 

was the real cause of its escaping without any fault on the part of the j 
defendant. 
And in Dominion Natural Gas Co., Ld. v. Collins and Perkins’, in a case 
for this purpose not dissimilar the question was put, “Have.the defendants 
been able to show alternatively that the true cause of the accident was the 
conscious act of another volition, i.e., the tampering with the machines by 
the railway company’s workmen?” It is not here intended to enumerate 
all the defences which might be available to a defendant in this class of 
action: but the two defences mentioned are both material in this case. 
Reference was made to a further possible defence based on the contention 
that the appellants and the owners of the properties destroyed had a com- 
mon interest in maintaining the potentially dangerous installation, or that 
these owners had consented to the danger. It is true that in proper cases 
such may be good defences, but they do not seem to’ have any application 
to a case like the present where the appellants are a commercial under- 
taking though no doubt they are acting under statutory powers, while 
those whose property has been destroyed are merely individual consumers 
who avail themselves of the supply of gas which is offered. These facts 
do not constitute a common interest or consent in any relevant sense. 

Where undertakers are acting under statutory powers it is a question 
of construction depending on the language of the statute whether they ate 
only liable for A pa or whether they remain subject to the strict and 
unqualified rule of Fletcher v. Rylands. -Thus in the Charing Cross Elec- 
tricity Supply case cited above it was held (following the previous decision 
in Midwood v. Manchester Corporation’) that the defence of statutory 
authority was limited by a clause in the statutory Order provid- 
ing that nothing therein should exonerate the Corporation from 
liability for nuisance. In Hammond v. St. Pancras Vestry, where 
the Act imposed on the Vestry the duty of properly cleansing their sewers, 
it was held that as these words were susceptible of meaning either that an 
absolute duty was imposed or that the duty was only to exercise due and 
reasonable care, the latter meaning was to be preferred, since the absolute 
duty could not be held to be imposed save by clear words. That case was 
followed in Stretton Derby Vinegar Co. v. Derby Corporation’. 

It accordingly now becomes necessary to consider the meaning of 
Sections 11 and 13 of the Alberta Water, Gas, Electric and Telephone 
Companies Act, cited above. Section 13 of the Act (which was then 
numbered Section 11) was considered by the Supreme Court of Canada 
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in Reffen v. Canadian Western Natural Gas Light Heat and Power Co., 


affirming a decision of the Appellate Division in Alberta (7 Alberta L. R 
459) where it was held that the section imposed an absolute duty on the 
company not only during the location and construction of the works but 


Urumres, Ln. also during their operation. ' Their Lordships cannot agree with that deci- 


w, 
LONDON 


GUARANTEE k 


sion in so far as it is sought to read into Section 13 some such word as 
“maintain” in addition to the words actually expressed which are “locate 


Accmewr Co, and construct.” Nor does it seem legitimate to read “locate and construct” 


Lord, Wright 


.as including something entirely different, that is “maintain”: “locate and 
-construct” are words apt only to refer to the initial location or construc- 
tion or to some new works: once the works are located and constructed, 
the process of maintaining or keeping and repairing seems to involve a 
new and different idea and to involve different considerations, . Their 
Lordships accordingly think that so far as Section 13 goes, the appellants 
are in regard to maintenance not within the section and are entitled to the 
‘benefit of the statutory authority and are subject only to the obligation 
to use reasonable care in the same way as in Menchester Corporation v. 
Farnworth™. It is accordingly not necessary for their Lordships to decide 
whether Section 13 imposes in matters to which it applies an absolute duty. 
But in any case, the question is not eventually material in this case. For 
even if the section applies to maintenance, and:is absolute in its terms, the 
duty it imposes is still:no more than the duty under the rule in Fletcher v. 
Rylends according to, which the appellants would not be liable for damage 
caused, without default on their part, by the independent act of a third 
party. Then whether or not Section 13 applies to maintenance and whe- 
ther or not it imposes, where it does apply, a liability unqualified in terms, 
the position is the same for purposes of this case:.the appellants’ real defence 
was that the damage was caused by the act of the City, for which they 
were not responsible and could not control, and that they were guilty of 
‘no negligence. in the matter. That defence could be equally good on any 
view of the'effect of Section 13: and the same reasoning applies to Section 
11; if indeed that section is open at all to the respondents in this ‘case. 

It accordingly becomes necessary to consider the issues of fact which 
have occupied the greater part of the hearing of this appeal, as they seem 
to have done in the Courts below. The respondents have contended that 
the e construction of the pipe line was improper and that the damage 
was solely caused thereby: the appellants have contended that not only 
was their original construction proper, but the breaking of the pipe was 
solely due to the ground beneath it being let down by the new sewerage 
works constructed by the City in 1931. The further issue which was 
raised if thdt were established, viz., whether the appellants were still in 
default because they ought to have: foreseen and provided against the risk 


_of damage through the City’s underground work ‘will be dealt with later, 


Mr. Greene for the appellants and Mr. Tilley for the respondents have 
most exhaustively and ably laid before their Lordships the arguments on 
the-one side and the other as to what caused the breaking of the 12-inch 
pipe from which the gas escaped. In the result their Lordships are in - 
agreement with the finding of the Trial Judge that “the cause of the break 
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n the welded joint through which the gas leaked were the operations of Gm 
she City of Edmonton in constructing the 12-inch (it should be 15-inch) — 44,5 

äle overflow sewer between manhole A and manhole B and the weir cham- — 
yer at manhole A in the year 1931.” It is only necessary here very briefly Noat- 
0 summarise why their Lordships so decide. Urmrms, Lo. 

On the side of 107th Street in close proximity were three mains, all v. 

about 3 feet below the pavement: they were the 12-inch pipe and the PN í 
10-inch pipe belonging to the appellants, and a wooden conduit which the accmmr Co. 
City had laid for their electric cables serving the street railway. Close to 
that position was manhole A, the bottom of which was about 16 feet below 
whe surface: through manhole A and under the three mains went a 12-inch 
sewer, constructed in 1907, and similarly there ran into manhole A a 6- 
anch tile sewer constructed in 1913 and leading to a catch basin. In Feb- 
cuary and March, 1931, the City built manhole B in a position about 20 
feet north of manhole A. It was excavated from the ground and an open 
trench was made to the north from manhole B in which a sewer was laid. 
But also from manhole B, a new 15-inch overflow sewer was laid to man- 
hole A, into which it was opened by way of a weir chamber, which was 
built for that purpose by opening up the side of manhole A. All this 
work was underground: the tunnel for the new overflow sewer was dug 
from manhole B, but the new weir chamber which was built of brick, 
with a concrete filling on top was constructed from manhole A. In build- 
ing the weir chamber, earth was excavated apart from the excavation to 
make the tunnel to a width of about 52 inches, a height of about 5 feet 
6 inches and a depth of about 3 feet. This excavation for the weir cham- 
ber was almost directly beneath the three mains. The work was finished 
early in April, 1931: it was in February, 1932, that the 12-inch pipe broke 
and leaked. When the place was opened up it was found that the pipe 
had sagged at the spot above the weir chamber about 61% inches: the 10- 
inch pipe and the wooden conduit had also sagged very considerably. 
These coincidences of time and place would point very strongly to the 
conclusion that the excavation was the cause, the ground beneath having 
in consequence been disturbed and having then subsidéd. ‘This inference 
is strengthened by the observations made when the ground by the weir 
chamber was opened up after the accident. Examinations were made on 
two successive days, July 7 and 8, 1932: experts on both sides were present. 
There was much conflict of evidence, but the Trial Judge on a pure ques- 
tion of fact as to what was seen, must have accepted the evidence given 
on behalf of the appellants, which was that when a hole was broken in 
the wall of manhole A above the weir chamber, a cavity in the earth, 
extending 12 inches long by 12 inches wide and 2 inches deep, was found 
rbove the roof of the chamber, which the appellants’ experts stated indi- 
cated a failure to give proper support and involved some disturbance of 
the adjacent soil. On the other hand, the evidence given on behalf of the 
respondents to show that there was original imperfect construction of the 
appellants’ 12-inch main seems quite unsatisfactory. The 12-inch pipe 
was about 77 feet long and was made into a single length by means of 
three welded joints, the centre one of which gave way. It was said that 
che welding was not properly done, but that allegation failed: it was said 
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that the pipe was not properly laid because it must have been laid on loos 
earth composed of backfilling material: when it was opened up it we 
61⁄2 inches out of line, and the settlement was ascribed to backfilling bein 
squeezed out by the effects of freezing in the winter, the pipe having i 


Urina: a a face been laid within the frost area. But that was all inference based o 
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the view that the bottom of the tunnel had not been properly levelled of* 
and it was assumed that the whole 77 feet had been tunnelled. In fac» 


Accmmer Co, the part in which the centre welded joint was laid was in an open excave 


tion: only two portions of the width of the street of about 12 feet eac! 


Lord Weighs had been tunnelled, between the three portions of about 15 feet each whic? 


had been excavated from the street level. The settlement of the 12-inc 
main and of the two adjacent pipes was much more consistent with 
general subsidence of the ground than with any defect in the manner th 
pipe was laid: there was no substantial evidence to justify the conclusio: 
that the laying was defective. 

Their Lordships accordingly agree with the finding of the Trial Judg 
on this point, which is not expressly dissented from though not affrma 
tively accepted by the majority in the Appellate Division, who did no 
feel it necessary to give any opinion. 

There remains the further point, which is, that assuming that th: 
City in fact let.down the ground and caused the pipe to break, still th 
appellants should have foreseen and guarded against the risk of their pipe 
being affected. This alternative plea of negligence was as has been saic 
not pleaded, but it was dealt with by the Trial Judge and by the Appellat» 
Division without the pleadings being amended and without any deman 
by the appellants for leave to adduce further evidence. As it has bee: 
dealt with in the Court below, their Lordships do-not feel able to exclud- 
it. But it certainly calls for most critical consideration and the respon. 
dents are not relieved, by failing to plead properly, from proving thei» 
case properly. ` 

The authorities already cited herein show that though the act of: 
third party may be relied on by way of defence in cases of this type th 
defendant may still be held liable in negligence if he failed in foreseeing 
and guarding against the consequences to his works of that third party’: 
act. The Trial Judge on this issue found that “in the absence of notice 
the defendant ought to have known even if it did not, that the operations 
were going on because of the length of time they were carried on, and the 
conspicuous and public nature thereof”: the Trial Judge however went 
on to hold “that the defendant had the right to rely upon the City Engi- 
neer, with whose department it had been in close.contact when it.cons- 
tructed -its distribution system in 1923, seeing that the work was done in 
such a way that such a result as has happened would not occur.” ‘Harvey 
C.J.A. came to a different conclusion and on that ground allowed e 
appeal and gave judgment against the appellants. He said:— 

What we are concerned with here is not the City’s obligation to the 
defendant, but the defendant’s obligation to the public who may be affected 
by its operations. I cannot think that the defendant performed its full 
duty to them when it failed to inspect city operations which might affect 
the security of its pipes and to take such steps as might be necessary to 
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protect them. It would have meant extra trouble and expense no doubt Gwa 
but there would have been np difficulty in ascertaining from the city ` 
where such operations were taking place and seeing that all proper safe- 13 
, guards were taken as provided. NoaTH- 
The question here is between the respondents and the podira It _ weroan 
nay be that the respondents, treating them all as property owners, have ae i 
yx had a claim against the City on the facts as found by their Lordships: jononi 
such a claim would prima facie be within the principle of such a case as GUARANTEE x 
WIsrdsker v. Idle District Council, where a district council in making, ee 
py their contractors, a sewer negligently broke a gas main the gas from Lord Wight 
which escaped into the plaintiff's house and caused damage: it was held 
that the defendants were liable in tort to the plaintiff. This is not a 
«matter on which their Lordships can properly express an opinion since 
uit is 2 question between parties who are not before them. It may also be 
what the City are liable to the appellants if they have let down the ground 
un which the appellants’ pipes were laid; prima facie they are not entitled 
mo derogate from the franchise they have granted and in addition they 
mmay be liable under the provision quoted above contained in the agreement 
granting the franchise. Their Lordships here again have no desire to pass 
on matters not before them. - The question in these proceedings is between 
the respondents as or representing property owners and the appellants as 
undertakers, who are carrying an element, gas in their mains close to the 
owners’ premises; the gas is carried at high pressure, is very dangerous if 
it escapes and calculated if it does escape to damage, as it did, the owners’ 
property. The appellants accordingly owe a:duty to the respondents, 
even though the case falls outside the rule of strict or absolute liability, to 
exercise all care and skill that these owners should not be damaged. The 
degree of care which that duty involves must be proportioned to the degree 
of risk involved if the duty should not be fulfilled. It has been found 
both by the Trial Judge and by the Appellate Division that the appellants 
were put on enquiry, at least, as to the operations which the City were 
conducting in the vicinity of their mains, in particular of the 12-inch 
intermediate pressure main, where the pressure of the gas was 40 lbs. to 
the inch. Even if the operations at manhole B were, so far as above 
ground, in a direction opposite to manhole A and even though the tunnel 
from manhole B to manhole A was underground, still manhole B was only 
20 feet from manhole A: but of particular moment was the fact that the 
building of the weir chamber which involved men working on it and 
carrying down bricks and cement cannot but have been obvious to the 
appellants’ employees if they were taking any interest in what the City 
did in the vicinity of the appellants’ mains. In ordinary course, the City 
might at any time be conducting operations in connection with their 
sewers in the vicinity of the appellants’ mains, and it was the appellants’ 
duty to watch such operations. This particular operation was, as both 
Courts have held, from its public nature and conspicuous character and 
from the time during which it went on, such that a failure by the appel- 
lants to know of it, is plainly not consistent with due care on their 
in the interests of members of the public likely to be affected. The appel- 
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Crm lants have strenuously contended that they are embarrassed because they 
1935 ‘Rave had no particulars of what is complained of and no opportunity of 
— calling evidence in answer. But if that were a grievance, it might havc 
Noarm- been, but was not, availed of in the Courts below. 
iiiiurries: US: In truth the gravamen of the charge against the appellants in this 
_ matter is that though they had the tremendous responsibility of carrying 
Piette! „this highly inflammable gas under the streets of a City, they did nothing 
Accent Co,at all in all the facts of this case. If they did not know of the City 
—— ,, works, their system of inspection must have been very deficient. If they 
tore MTP i] know they should have been on their guard: they might have ascer- 
tained what work was being done and carefully investigated the position, 
or they might have examined the pipes likely to be affected so as to satisfy 
themselves that the bed on which they lay was not being disturbed. Their 
duty to the respondents was at the lowest to be on the watch and to be 
vigilant: they do not even pretend to have done as much as that. In 
fact, so far as appears, they gave no thought to the matter. They left it 
all to chance. It is, in their Lordships’ judgment, impossible now for 
them to protest that they could have done nothing effective to prevent 
the accident: and in any case their Lordships cannot accept that as the 
true view. | 
In the result their Lordships agree with the decision on this point of 
the Appellate Division and are of opinion that the appeal should be dis- 
missed. The respondents however have failed on the issue which has 
bulked so largely; whether the breaking of the pipe was due to the fault 
. of the City or of the appellants, and succeed on an issue not raised in the 
pleadings, and the costs to be paid by the appellants ought to be reduced 
The order of the Appellate Division ought therefore to be varied by 
reducing by one-third the amount of costs payable under that order by 
, the appellants to the respondents, and the appellants ought to pay to the 
respondents two-thirds only of their costs of this appeal. ee 
Their Lordships will humbly so advise His Majesty. | 
| | l Appeal dismissed 
Charles Russell & Co.—Solicitors for the appellants. 
Blake & Redden—Solicitors for the respondents. 


SOHAN LAL (Plaintiff) G 
versus . & . 

BHAGWATI Aann orHers (Defendants) * . 
Nov. 26 rind Lew—Widow—Alienstion—Gift in favour of en educational institution— 
Haars, J. Whether valid—Reversioner—W ben estopped from claiming as such. 
RACHEPAL Where a Hindu widow, in possession of her husband’s estate as 2 limited 
Smam, J. owner, makes a gift of a portion thereof to an educational institution, 
beld, that under the Hindu Law such a gift cannot be classed as a gift 
made for a purpose which would conduce to the spirityal benefit of the 
deceased owner, and the gift must therefore fail, Serdar Singh v. Kunj 
Bebari Lal, I. L. R. 44 AlL 503, relied on. 
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The decision of the Judicial Committee of the Privy Council in Kenbai 
Lal v. Brij Lal, (¥6 A. L. J. 825), where a reversioner was held to be 
estopped from claiming as such, explained. 

First APPEAL from a decree of MauLv1 MUHAMMAD. AQB NOMANI, 
Subordinate Judge of Agra. | 

N. P. Asthena, Mukbter Abmad and B. N. Sabai for the appellant. 

S. N. Sen, Panna Lal, B. Malik, Hazari Lal Kapoor and S. N. Verma 
for the respondents. 

The judgment of the Court was delivered by 

RACHHPAL SINGH, J.—This is a plaintiff’s first appeal arising out of 
a suit for possession over the properties specified in the plaint. 

The facts of the case can briefly be stated as follows:— 

Babu Ballabh Das had four sons, Gopal Das, Jhabbu Lal, Gobind Ram 
and Sohan Lal. Gobind Ram’s wife was one Mst. Jamna Dei. He had 
two sons, Durga Pershad and Bhagwan Das. Babu Ballabh Das and his 
four sons constituted a joint Hindu family. Ballabh Das died in 1906. 
It is the case of both parties that shortly before his death a partition of 
the family estate had taken place, but no deed had been executed in the 
life-time of Babu Ballabh Das. It is necessary to state here that Babu 
Gobind Ram, his son, had died in the life-time of Ballabh Das and so had 
Bhagwan Das, one of the two sons of Gobind Ram. Bhagwan Das left 
one widow, Mst. Bhagwati. When the partition was made Durga Pershad, 
the minor son of Gobind Ram, represented this branch. 

Shortly after the death of Babu Ballabh Das, three deeds of relinquish- 
ment were executed in 1907, under which the four branches of the family 
got certain properties- exclusively. ‘The plaintiff in the case before us is 
Sohan Lal, one of the sons of Babu Ballabh Das: His case is that the 
share, which was allotted at the partition to Gobind Ram, was held by his 
son Durga Pershad till his death. According to him, after the death of 
Durga Pershad, Mst. Jamna Dei, his mother, got possession over the pro- 
perties in suit. She died in 1929. The plaintiff alleges that on the death 
of Mst. Jamna Dei he became entitled to the properties in suit as a rever- 
sioner of Durga Pershad deceased. 5 l 

Jamna Dei under a deed, dated June 27, 1924, made a gift of one of 
the houses in suit valued at Rs. 10,000 in favour of Srimati Arya Pratinidhi 
Sabha. She also executed a will on November 23, 1929 under which she 
willed all the properties which she had got from Durga Pershad, to Mst. 
Bhagwati. Under this will a small portion of another house situate in 
Muhalla Pipal Mandi was given to Mathur Vaish Pathshala, defendant 
No. 2. The plaintiff claims that these deeds are not binding upon him, 
and he, therefore, sued the defendants to get possession over the properties 
in suit. The defence of the defendants was that on July 4, 1906 Gobind 
Ram made a will in favour of his wift, Mst. Jamna Dei, under which he 
gave an absolute estate to her in the properties owned by him, and, there- 
fore, the lady became full owner of the properties in suit. ‘It was denied 
that the properties specified in the plaint were the properties of Durga 
Prasad in which the plaintiff could claim a reversionary ‘interest on the 
déath of Durga Prasad. Another plea taken was that in view of the deeds 
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of relinquishment, which were executed by Sohan Lal plaintiff and the 
other branches representing the sons of Babu Ballabh Das, the plaintiff 
was estopped from claiming the properties in suit. Some other pleas were 
also taken, but it is not necessary to refer to them here. It is enough to 
say that the above were the two principal points on which the case was 
fought between the parties in the court below. 

The learned Subordinate Judge who decided the case, came to the con- 
clusion that the defendants had been able to establish that Gobind Ram, 
the husband of Mst. Jamna Dei, had made an oral will giving away all 
his properties to her. On the question of estoppel the learned Subordinate 
Judge has given a decision in favour of the defendants. His opinion is 
that in view of the deed of relinquishment, which was executed by the 
plaintiff in 1907, he was estopped from making any claim to the properties 
in suit in his capacity as a reversioner. The result of the above findings 
was that the plaintiff's suit was dismissed by the learned Subordinate Judge. 
The plaintiff has come up in appeal to this Court against the decision of th 
trial court. eee 

~The first important question which we are called upon to decide in 
this case is whether or not Gobind Ram, the husband of Mst. Jamna Dei, 
had made an oral will in her favour giving her all his properties. 

[Their Lordships then discussed the evidence and proceeded:—] 


For these reasons we are of opinion that the defendants have failed 
to establish that an oral will had been made by Gobind Ram in favour of 


Mst. Jamna Dei, his wife. 


The next question which we have to decide in this case, is whether 
the finding of the court below to the effect that plaintiff is estopped from 
asserting his claim in respect of the properties in suit as reversioner of 
Durga Pershad deceased in view of the relinquishment deed executed by 
him is correct. It appears that Babu Ballabh Das shortly before his death 
arranged for'a division of the joint family estate between his sons. In the 
three relinquishment deeds, which the various branches executed, this fact 
is mentioned. One was executed by Gopal Das which is printed at pages 
43 and 44. It is recited in. this that Babu Ballabh Das had made certain 
dispositions of the family estate by way of partition, and the various 
branches of the family were giving effect to that partition made by Babu 
Ball4bh Das. Gopal Das for himself and another branch of the family in 
lieu of the properties given to them relinquished all rights which had been 
allotted to Durga Pershad, plaintiff and others. Similarly Mst. Jamna 
Dei executed a relinquishment deed, which is printed at page 47, in which 
she recites that she and the other heirs of Gobind Ram deceased would 
not set up any claim against the properties given to other branches of the 
family. The deed, which plaintiff executed, is printed at page 51. He 
like others recites what had been given to him as a result of the partition 
made by Ballabh Das in his life-time. He accepts what was given to him 
and further states that he will have no right whatsoever to the properties 
given to other branches. The result of these three deeds of relinquishment 
is this that Lala Ballabh Das in his life-time had arranged how the joint 
family estate was to be divided. _ To each set he allotted certain properties. 
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After his death, the relinquishment deeds were executed. Fach branch 
accepted the mode of partition which had been adopted by Lala Ballabh 
Das. They accepted what was given to them by Ballabh Das and gave 
up their claim in respect of the properties given to! the other branches. 
The learned Sybordinate Judge was of opinion that this arrangement created 
an estoppel in the way of the plaintiff. On a consideration of this matter, 
we are unable to agree with the view taken by the learned Subordinate 
Judge. The mistake which the learned Subordinate Judge makes is this. 
He assumes that in the present case the plaintiff is asking for a bigger 
share in the joint family properties than what was given to him by Ballabh 
Das. This argument is Pihdit and cannot be accepted. The learned 
Subordinate Judge at page 19 in his judgment says:— - 

In view of the above findings, I hold that Sohan Lal, plaintiff would 
have been a reversioner of the property left by his minor nephew Durga 
Pershad but for the family t; he is estopped from resiling from 
his waiver of such rights in consideration of much more bigger shares 
that he secured in the partition as against other members. 

This view is not correct. The- plaintiff does not ask that anything 
over and above what was granted to him as a result of the partition should 
be given to him. Had he laid any such claim to other persons who were 
parties to those proceedings, then certainly his claim could be resisted on 
the ground of estoppel. But in the case before us the plaintiff asks no- 
thing of the kind. He on the other hand accepts what was given to 
Durga Pershad at the time of the partition. He does not challenge the 
partition made between him and other members of the family; on the 
other hand he agrees to it. All that he says is that on the death of Durga 
Pershad his mother succeeded to his estate as a Hindu widow, and on her 
death he is the reversioner of Durga Pershad and is entitled to succeed to 
the estate. It is not easy to understand how-it can be said that his claim 
is barred by the rule of estoppel. It will be seen that under the terms of 
the relinquishment certain female members: of the family were allotted 
some cash. If the plaintiff had come forward to lay a claim to the items 
given to these female relations, it is clear that his claim would be liable 
to fail. As a result of the partition the ladies had been given something 
and, as the plaintiff was a party to those proceedings, he could not be 
heard to say that he had got any'right to any property which under the 
partition deed had been allotted to any of the ladies» But in the case 
before us the plaintiff makes no such claim. Under.the terms of the parti- 
tion Mst. Jamna Dei had been given a`sum of Rs. 9,000. Plaintiff could 
not have claimed that amount. Had he laid any such claim, it would 
have been resisted on the ground that under a family arrangement this 
sum was given to Mst. Jamna Dei and the arrangement was final and 
could not be disturbed. But, so far as the property which was allotted 
to Durga Pershad is concerned, the matter stands on a different footing 
altogether. The plaintiff is not claiming that property against the terms 
of the deeds of relinquishment; on the other hand he admits those terms. 
He does not claim the estate as against Durga Pershad, but he claims the 
same as an heir of Durga Pershad. It cannot be said that such a claim 
can be resisted on the ground of estoppel. 


r a 
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Learned counsel appearing for the respondents placed reliance on 
Kanhbai Lal v. Brij Lal’. This is a ruling of their Lordships of the Privy 
Council. In our opinion that ruling has no application to the case before 
us. The facts there were altogether different. It appears that one Balak 
Ram was the owner of the property which was in dispute in that case. 
Balak Ram had three sons, Bahadur Lal, Badri Prasad and Ganga Ram. 
He also had a daughter Mst. Ram Piari, whose son was one Kanhai Lal. 
It was found in that case that at the time of his death in 1883 Bahadur 
Lal was by survivorship the sole owner of the family estate and on his 
death his widow Mst. Ram Dei became entitled to the estate for life, the 
other widows in the family, Mst. Parbati, widow of Badri Prasad, and 


- Mst. Kausilla, widow of Ganga Ram, being merely entitled to maintenance. 


The title of Mst. Ram Dei was disputed by Mst. Parbati and Mst. Kausilla, 
as well as by Lala Kanhai Lal who claimed to have: been adopted as son 
by Mst. Parbati, the widow of Badri Prasad. The position at the time 
when dispute arose was this. As all the other male members of the family 
had died, Bahadur Lal was entitled to the whole estate by right of sur- 
vivorship. When he died Mst. Ram Dei became entitled to the entire estate 
as a Hindu widow. She was claiming to hold the entire estate, which on 
her death would have gone to her daughter and then to her daughter’s 
daughter. On the other hand, Kanhai Lal laid a claim to the entire estate 
to the exclusion of Mst. Ram Dei on the ground that his position was that 
of an adopted son and, therefore, he was entitled to the entire joint family 
estate. The position, therefore, was this that each party was claiming the 
entire estate and, before the matter could be decided one way or the other, 
the court had to decide the question as to whether or not Kanhai Lal had 
in fact been adopted by Mst. Parbati and whether as a result of that 
adoption he could succeed to the entire family estate. In order to settle 
their disputes Kanhai Lal, Mst. Ram Dei, Mst. Parbati, Mst. Kausilla and 
Mst. Kirpa all entered into an agreement under which they referred the 
matter to an arbitrator. That arbitrator gave his award the result of 
which was that the joint family estate, which, but for the claim laid by 
Kanhai Lal and the other widows, should have gone in its entirety to Mst. 
Ram Dei, was divided into four portions. Mst. Ram Dei got one portion 
and the other widows also got one portion each. The arbitrator disallowed 
the claim of Kanhai Lal. Though he held that he had been adopted by 
Mst. Parbati, yet he did not grant him any share in the family properties. 
He only granted a share to Mst. Parbati and decided that Kanhai Lal 
would get that estate. The matter was decided accordingly and, as pointed 
out by their Lordships of the Privy Council in the aforesaid ruling at page 


829, “Lala Kanhai Lal got no share in the family property, but in fact 


be got the one-fourth share which was allotted to Mst. Parbati, and he 
further obtained the benefit of having the validity of his adoption by Mst. 
Parbati left undecided by a court of law.” In view of these circumstances 
their Lordships'came to the conclusion that Kanhai Lal was subsequently 
debarred from laying a ¢laim to the estate which ‘as a result of the above 
mentioned compromise had been allotted to Mst. Ram Dei on whose death 


he claimed to be her reversioner. The reason was that under the terms 
116 A. L. J. 825 
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of the compromise Mst. Ram Dei had lost three-fourths ‘of the entire estate 
which she claimed as a Hindu widow after the death of her husband. 
Further she lost the benefit which could have arisen to her. She also lost 
the right of her daughter to succeed to her tothe entire estate. Under 
the compromise in view of her giving up a major portion of her claim she 
was allotted an absolute estate so far as one-fourth ‘share was concerned. 
Kanhai Lal was saved -the trouble of proving that he had been adopted 
by Mst. Parbati with the result that fie got. the’ one-fourth share which 
had been allotted to Mst. Parbati. That was a clear case of estoppel. In 
the case before us, however, the facts are totally different. Here at the 
time of the partition all the four branches had been given shares in the 
family estate, and the only question which has to be decided is whether 
the plaintiff can as a reversioner ‘claim the estate which had been allotted 
to Durga Pershad. It was open to the parties to have laid down condi- 
tions in the family settlement which would prevent one or all of them 
from laying any claim to the estate granted to the other even as his rever- 
sioners. But in the deeds of relinquishment before us there is no such 
condition. ‘The learned Subordinate Judge in his judgment has admitted 
this fact. This being so, there is nothing which prevents the plaintiff 
from claiming the estate of Durga Pershad deceased. As we have pointed 
out already, the plaintiff‘ is not attacking the partition; nor is he asking 
anything over and above which was granted to him under those deeds but 
is claiming the estate as reversioner of Durga Pershad. There can be no 
doubt that he is the reversioner of Durga Pershad, and he.is entitled to the 
estate after the death of Mst. Jamna Dei whose position was that of a 
Hindu mother. She was entitled to hold the estate for life, and after her 
death the plaintiff became entitled to it. It should be borne in mind 
that under the relinquishment deeds no estate of any kind’ was granted to 
Mst. Jamna Dei; nor is the plaintiff asking that any estate, which might 
have been granted to Jamna Dei under the terms of- the partition, should 
be given to him. i 

The next question for consideration is whether the gifts made in 
favour of Mathur Vaish Pathshala, defendant No. 2, and Srimati Arya 
Pratinidhi Sabha, defendant No. 3, can be upheld. ‘The defence set up 
was that these gifts were made by Mst. Jamna Dei for charitable purposes 
and, therefore, they are binding on the reversioner. For the-purposes of 
deciding this question it has to be assumed that Mst. Jamna Dei was in 
| possession of the ‘estate as a Hindu mother. The position of 2 Hindu 
mother in Hindu Law is similar to that of a Hindu widow. The point 
for consideration is whether 2 Hindu widow, in possession of her husband’s 
estate as a limited owner, is competent to make a gift of the property or a 
portion thereof which is in her possession for a charitable purpose. We 
proceed to consider this point. — | RS 

According.to Hindu Law, as it stands now, the position stands thus:— 
A widow or other female heir may alienate the estate for certain religious 
or o purposes. These purposes may be divided into two classes, 
namely:— | . | . | 

1. The performance of the obsequial ceremonies of the deceased 
owner and the payment of his debts. 
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-, 2..The performance of religious ceremonies of ‘persons other than 
the deceased owner whose ceremonies the deceased owner was bound to 
perform. “See Mulla’s Hindu Law, 7th edition, pages 182 and 183. As 
regards cases falling within the first class, her powers are very wide. If 
the income of the estate is not sufficient to meet those expenses she is 
éntitled to sell the whole of it. As regards the second class, she can alie- 
nate a small portion only of the estate for pious and charitable purposes. 
The expense that is allowable as regards this class of acts, must be limited 
by a due regard to the entire bulk of the estate, and may even be totally 
disallowed where it is not warranted by the circumstances of the family. 
In Mulla’s Hindu Law, page 183, religious and charitable purposes are 
enumerated as follows:— i 

>. 1. Performance of funeral and. Saradha ceremonies of the deceased 
owner. These acts are essential and obligatory. 

; . 2. Performance of religious ceremonies of- persons whose ceremonies 
the. decéased owner was bound to perform, as for instance, the Saradha of 
husband’s mother, and where a daughter inherits to her father, the per- 
formance of her mother’s Saradha. These ceremonies are not essential or 
obligatory. 

‘++ 3. Religious or charitable acts which conduce to the spiritual welfare 
of ‘her husband. These acts are not essential or obligatory. 

The two’ gifts made in the case before us, at the most might be said 
to come within the third category. Now the main point for considera- 
tion is whether gifts made to educational institution can be classed as gifts 
for charitable purposes which might conduce to the spiritual benefit of 
her husband or her son Durga Pershad who was the last male owner. In 
our opinion, it is difficult to hold that according to Hindu Law as it stands, 
these gifts can be classed as gifts made for charitable purposes which would 
conduce to the spiritual benefit of the husband or the son of Mst. Jamna 
Dei. ‘The gifts were no doubt made for very noble and pious purposes 
but it cannot be said that they were made for purpose which would con- 
duce`to the spiritual benefit of her husband or her son. The test to be 
applied to gifts of this nature is “spiritual benefit.” In Sardar Singh v. 
Kunj Beberi Lal, their Lordships of the Privy Council observed:— 

u In their Lordships’ opinion-the Hindu Law recognizes the validity of the 
dedication or alienation of a small fraction of the property by a Hindu 
i female for the continuous benefit of the soul of the deceased owner. | 
As we have already remarked the gifts in question may be for a very noble 
and- pious purpose. They must, however, fail because they are not for 
a purpose which would: conduce to the spiritual benefit of the soul of the 
deceased owner. 

"= Even if it be assumed that the. gifts in question were made for a 
charitable purpose conducive to the spiritual benefit of the soul of the 
last male owner, they must fail. Their Lordships of the Privy Council in 
Sardar Singh v. Kunj Bebari held that female owner may make an aliena- 
tion of a small fraction of the estate for the continuous benefit of the soul 
of the deceased owner. When that test is applied to the case. before us, 
fit is.clear-that the two gifts can not be upheld. Here we find that very 

*L L, R 44 AIL 503 ; 
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valuable properties have been gifted to defendants 2 and-3. Theigift in €r 
favour of Srimati Arya Pritinidhi Sabha is of property valued at Rs:'10,000. == 
The other gift made in favour of Mathur Vaish Pathshala is ofa portion PZ 
of a house which is valued at Rs. 6,000. ' In our opinion, these’ gifts can Soman Lar 
not be held binding upon the plaintiff. As regards the will bequeathing o 

the major portion of the estate to defendant No. 1, all -that -need be'said 
is that Mat. Jamna Dei bad no power to make it, as she-was in posession Raechb pel 
of the estate as a Hindu mother. Singh, J. 


One more point remains to be decided. According to our Sodings, 

the plaintiff is entitled to immovable property left by Durga Pershad. It p.. - 
appears, however, from his plaint that in addition to that he claimed a 
sum of Rs. 1,495 on account of certain deposits in Banks and’ Post Office: 
He claimed this amount as the property of Durga Pershad deceased. ` The 
defendant, as we have seen, had denied this allegation. The ‘plaintiff has 
proved that he is the heir of Durga Pershad, but in order to get relief in 
respect of the aforesaid sum of money he had further to establish that 
Durga Pershad was the owner of the deposits in question. Admittedly o on 
this question no evidence has been produced,’ and we, are, ie is unable 
to hold that Durga Pershad owned the money deposited in Post” Office 
and Banks and, therefore, the plaintiffs’ Pe ene 
Rs. 1,495 must be disallowed. ` 


For the reasons given above we allow chia appeal, set eer the ae 
made by the court below and decree the plaintiffs’ claim for the immov- 
able properties in suit which are specified in the plaint. , We dismiss, his 
claim in respect of the item of Rs. 1,495 with costs.. The plaintiff will 
be entitled to recover one-fourth of the costs awarded’ to him from :defen- 
dant No. 2, Mathur Vaish Pathshala, and for the balance of plaintiffs’ 
costs in both the courts, defendants 1 and 3 will be Hable. 


| a, Appeal allowed 
PARSHOTTAM RAM (Plaintiff): a oe 
ee versus : pla 
SHEO MANGAL RAM’ AND OTHERS (Defendants) * os 1935 


Stamp Act (II of 1899), Sec. 44(1) end (3)—Scope of —Person paying deficiency == 
and penalty—Himself one of the persons' bound to provide dudy—Suit for NORE: : 
contribution against otbers—W betber lies—Section 44 (3:)—Suit. for recovery Binge ht Narn, 
of deficiency—W ben barred. 

There was an award in the partition proceedings between, the plaintiff 

and the father of the defendants Nos. 1 and 2 and the father of defendant 

- No. 3. This award was filed by the plaintiff in a suit brought by him 
against defendants Nos. 1 and 2. The award was insufficiently stamped 
and so the plaintiff had to pay the deficiency.and the penalty. This 
amount was not included in the costs of the suit. The plaintiff brought 

the present suit for contribution against defendants Nos. 1, 2 and3: Held, 

| that Section 44(3), Stamp Act, is a bar to the present proceedings for the 
recovery of the amount against defendants -Nas. 2, and 3° who were defen- 
.dants in the former suit. Rem Singh v. Men Singh, 2$ A.. L, J. 482. 


-*Cr, Rev. 230 of 1935 - E o aeai ieee : 


Ganges Naib, 
J. 
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Held; further, that the plaintiff being himself one of the persons who were 
bound to provide the proper stamp duty has no right to recover it from 
defendant No. 3 or any other person under Section 44(1), Stamp Act. 
Remen Chetty v. Nagappa Chetty, 31 In. Cas. 285. 
Civi. Revision from an order of Basu SHRI NATH, Small Cause 
Court, Judge of Saidpur at Ghazipur. 


Ambika Prasad for the applicant. 
K. Verma for the opposite parties. 


The following judgment -was delivered by 


Ganca NATH, J.—This is a plaintiffs application in revision against 
the decree of the learned judge, small cause court, dismissing his suit. 
The plaintiff brought a suit No. 123 of 1930 against the emer Nos. 1 
and 2, in which he had got an award filed which was made in the parti- 
tion proceedings between the plaintiff and the father of the defendants 
Nos. 1 and 2 and the father of defendant No. 3. The award was insuff- 
ciently stamped and so the plaintiff had to pay Rs. 15 for the deficiency 
in the stamp duty and Rs. 150 for penalty. This amount was not 
included in the costs of the suit. ‘The plaintiff brought this suit for coh- 
tribution of the deficiency in the stamp duty and the penalty paid by 
him in the former suit No. 123 of 1930. The defendants Nos. 1 and 2 
contended that they were not liable for contribution. ‘The learned judge 
of the small cause court has dismissed the suit. 

The question for determination is whether the plaintiff has any right 
of contribution. The only section under which a person who has to pay 
deficiency in stamp duty and penalty can recover it from another person 
liable for: the same is Section 44 of the Stamp Act. Clause (1) of that 
section lays down:— 

When any duty or penalty has been paid under Section 35, Section 37, 
Section. 40 or Section 41, by any Persons in respect of an instrument, aad 
by agreement or under the provisions of Section 29 or any other enact- 
ment in force at the time such instrument was executed, some other per- 
son was bopnd to bear the expense of providing the proper stamp for such 
instrument, the first-mentioned person shall be entitled to recover from 
such other person the amount of the duty or penalty so paid. 

‘It will appear from it. that it is the person, who is not liable for the 
payment of the stamp duty and has to pay the deficiency and the penalty, 


- who has been given the right under it to recover it from the person who 


is bound to bear the expense of providing the proper stamp for the instru- 
ment, Clause (3) lays down:— 

Such amount may, if the court thinks fit, be included in any order 
as to costs in any suit or proceeding to which such persons are parties and 
in which such instrument has been tendered in evidence. If the court 
does 'not include the amount in such order, no further proceedings for 
the 'recovery of the amount shall be maintainable. 

As-already stated, the deficiency in the stamp duty and the penalty 
paid by'the' plaintiff were not included in the costs of his former suit, so 
Clause (3) is a bar to the present proceedings'for the recovery of the same 
‘amount against defendants Nos. 1 and 2 who were defendants: in the. 
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former suit. This view is supported by the, case reported in Ram Singh Om 

v. Men Singh’. — D 
So rs as defendant No. 3 is concerned, the plaintiff being himself 

one of the persons who were bound to provide the proper stamp duty has Pasion, 

no right to recover it from defendant No. 3 or any other person under Tae Rast 

Clause: (1). This view is also supported by the case reported in Reman Suto 


Chetty v. Nagappa Chetty". There is no force in the application. It is, MANGAT 


therefore, ordered that it be dismissed with costs. Genge Nat, 
_ Application dismissed 
125 A. L. J. 482 . "31 Ind. Cei. 285 
BECHAN PRASAD ‘o S' | Cananat 
VETSHS es ea 
AND OTHERS* = baii 


Criminal Procedure Code, Section’ 250—Case instituted upon complaint under Jen. t 
Child Marriage Restraint Act—Accused acquitied—YV POM peniasign can — 
be awarded against com planent. 

A distinction clearly exists between .a fact not being proved aa being 
disproved. In a prosecution under -the Sarda Act it‘is the duty. of the 
prosecution to establish that the girl in question was below , 14 at the time 
of her marriage, but for awarding compensation ynder Section 250, 
Criminal Procedure Code, the position is the reverse. There ought to be 
evidence before the Magistrate for a positive finding that the complainant’s 
allegation that the girl was below 14 at the time of her, marriage was false. 
The mere fact that the evidence produced by the complainant ih support 
of his allegation was unreliable or inconclusive will not justify the opposite 
finding that the allegation was false. 

CRIMINAL Revision from an order of the Sessions Judge of Henares 


E. V. David for the applicants. 

K. Verma for the opposite party. 

M. Waliullah (Assistant Goveranieat Advocate) for the Crown. 

The following judgment was delivered by 

NIAMATULLAH, J.—This is an application by one Bechan Prasad for Ntemet- 
revision of an order passed by the learned District “Magistrate, Benares, Heb, J. 
ae compensation to the opposite party under Section 250, Cr. P. C. 
It appears that Mst. Biranjia was married to one Jhuri by her parents, 

and Mst. Nanki. Badri Nath officiated as the priest at the marriage. 
On January 21, 1935 Bechan Prasad, who is the secretary of an association: 
which has social, reforms among the ‘mallahs’’ as oné of its objects, filed a 
complaint under the Sarda Act, alleging that Mst. Biranjia was below: 14 
on the day of her marriage and praying that her parents; her husband and 
the priest be prosecuted under the’ Sarda’ Act. -Fhe ‘District’ Magistrate 
in whose court the complaint was filed, called for a report from a Magistrate 
and the latter reported that the complaint was, well-founded. ‘Accordingly 
summonses were issued to the accused, but nd’ service ‘could, be’ effected for 
sometime. In the meantime, ‘the District ‘Magistrate sent ‘the ° girl for 
examination by a lady doctor, ‘who wrotea letter: expressing ‘a certain 
*Cr. Rev. 930 of 1935 7 ae: | ; 
25 Ai aa 
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opinion which I need not mention, as it is clearly not admissible in evidence. 
On May 15, 1935 the District Magistrate acquitted the accused and called 
upon the complainant, Bechan Prasad, to show cause why compensation 
should not be awarded against him under Section 250, Cr. P. C. Bechan 
Prasad made a certain statement, but the District Magistrate considered that 
he had shown no cause. The District Magistrate awarded Rs.150 compen- 
sation to all the four accused. | 

It is clear from the language of Section 250, Cr. P. C. that compensa- 
tion can be awarded thereunder only if “the accusation was false and either 
frivolous or vexatious.” If the accusation is proved to be false but cannot 
be regarded to be frivolous or vexatious, the section does not justify the 
award of compensation. If the accusation is not proved to be false, no 
com tion can be awarded, however frivolous or vexatious the conduct 
of the complainant might have been. The learned District Magistrate has 
expressed the opinion that the accusation made by Bechan Prasad was false. 
The state of the evidence, however, does not appear to me to have justified 
that conclusion. He bases it merely on personal observation. The letter 


. of the lady doctor is referred to, but the learned District Magistrate does 


not rely on it in support of his finding. It is clear that in the absence of 
the sworn testimony of the lady doctor her letter is inadmissible in evidence. 
It does not appear whether the learned District Magistrate saw the girl on 
the day he passed his order, that is, May 15, 1935. Iam informed that he 
had done so sometime in March 1935. It does not make any appreciable 
difference as to Whether he saw the girl on May 15, 1935 or a few weeks 
earlier. He says, “I saw the girl and she is obviously well over 15 now.” 
Bechan Prasad had produced a certificate of birth, but it appears to be no 
more than an extract from the register of births maintained by the police. 
According to that register the age of girl therein mentioned was 14 years 
one month when the District Magistrate saw the girl. This document was 
rejected by the District Magistrate on the ground that there was no evidence 
to show that the girl, to whom the entry referred, was  Mst. Biranjia. 
Apparently the name of the girl was not entered in the register, as she had 
not till then been named. The learned District Magistrate considered that 
the entry could not possibly have referred to Mst. Biranjia, as it is “absurd” 
to think that she was only 14 years one month when the District Magistrate 


‘ saw her. 


__A distinction clearly exists between a fact not being proved and being 
disproved. In a prosecution under the Sarda Act it is the duty of the 
prosecution to establish that the girl in question was below 14 at the time 
of her marriage, but for awarding compensation under Section 250 the 
position is the reverse. There ought to be evidence before the Magistrate 
for a positive finding that the complainant’s allegation that the girl was 
below 14 at the time of her marriage was false. The mere fact that the 
evidence produced by the complainant in support of his allegation was 
unreliable or inconclusive will not justify the opposite finding that the 
allegation was false. In the absence of definite evidence showing the age 
of the girl, it is impossible to say that the complainant’s allegation that the 
girl was below 14 at the time of her marriage is false. All that can be said 
is that he failed to prove his allegation. It ddes not necessarily follow that 


$ 
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his allegation was false. The estimate of age, formed by the District 
Magistrate, might have been of some value in weighing evidence. By itself 
it cannot be regarded as sufficient for determining the issue, namely, 
whether the complainant’s allegation as regards the age of Mst. Biranjia was 
false. Even medical opinion is considered to be evidence of an unsatis- 
factory character where the exact age is in question nor can it be assumed 
that the entry in the register of births does not refer to Mst. Biranjia but to 
some other girl born to her parents. A girl, who is estimated to be over 


15 in March 1935 might well have been a little less than 14 on June 24,- 


1935. The estimate of age depends very materially on the development 
of the girl, and there is considerable room for divergence of opinion on a 
matter like this. In these circumstances, I am of opinion that the finding 
of the learned District Magistrate that Bechan Prasad’s allegation regarding 
the age of Mst. Biranjia was false is not supported by evidence. 

The result is that this application is allowed. The order of the District 
Magistrate awarding compensation under Section 250, Cr. P. C. is set 
aside. 


Application dismissed 


RAM NARAIN SARASWAT 
Versus 

EMPEROR* 

Municipalities Act, Section 155—Scope of—Proprietor of firm to which dutiable 
articles ere consigned—W ben liable under Section 155 as abetter. 

Section 155, Municipalities Act, does not enact a rule which is sufi- 
ciently comprehensive to justify the conviction of the proprietor as such 
of the firm to which dutiable articles are consigned, unless it is shown by 
evidence that the proprietor of the firm himself introduced or did some 
act amounting to abetment of introduction within the limits of the 
Municipality of goods on which duty should have’ been paid. 

CRIMINAL REFERENCE made by Basu Ratan Lat, Second Addi- 
tional Sessions Judge of Allahabad. 


Shimla Nandan Prasad for the applicant. 

Abdul Hakim Jafri for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 


NIAMATULLAH, J.—This is a reference by the learned Additional 
Sessions Judge, Allahabad, recommending that the conviction of Ram 
Narain Saraswat under Section 155, Municipalities Act, and a sentence of 
fine of Rs.75, passed by the Joint Magistrate, Allahabad, be set aside. 
The accused was tried summarily for introducing within the limits of 
the Allahabad Municipality dutiable articles without payment of the 
Octroi duty. 

Ram Narain Saraswat is the proprietor of a certain concern of which 
one U. N. Saraswat is the manager. A certain consignment, addressed to 
Ram Narain, was received by rail. Delivery was taken on behalf of the 


"Cr. Ref. 716 of 1935 


Niemat-° 
allab, J. 


Niemat- 
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consignee by U. N. Saraswat. At the E. I. R. station octroi barrier he was 
directed to take the consignment to the head Octroi office and pay a duty 
of Rs.16. Under certain rules the barrier staff of the Municipality cannot 
collect octroi duty if it exceeds a certain amount. The sum of Rs. 16 pay- 
able by R. N. Saraswat the consignee, was in excess of such amount and 
was to be paid at the head office. U. N. Saraswat was handed over a chalan 
and directed to take the goods to the head octroi office for payment of the 
octroi duty. U. N. Saraswat did not go to the head octroi office’ but 
brought the ‘goods to the business premises of Ram Narain Saraswat. 
After some days (the exact time does not appear on the record) -the 
Municipal Board sent a reminder to Ram Narain, the consignee, asking for 
payment of the octroi duty. The latter is said to have expressed his 
willingness at one time to pay the duty. No payment was, however, made 
eventually. The Municipal Board then took criminal proceedings under 
Section 155 of the Municipalities Act against both U. N. Saraswat and 
R. N. Saraswat. The'former was convicted and sentenced at a separate 
trial, and the latter has been sentenced as already stated. 
Section 155 of the Municipalities Act runs as follows:— 

A person introducing or attempting to introduce, within Octroi limits 
or abetting the introduction within octroi limits of any goods or animals 
liable to the payment of octroi for which the octroi due on introduction 
has neither been paid nor tendered, shall be punished with a fine which may 
extend either to ten times the value of such octroi or to Rs. 50, whichever 
is greater, and which shall not be less than twice the value of such 
octroi. 

The learned Magistrate has expressed the opinion that R. N. Saraswat, 
as the head of the firm, is liable as an abetter. In my opinion Section 155 
of the Municipalities Act does not enact a rule which is sufficiently com- 
prehensive to justify the conviction of the proprietor as such of the firm 
to which dutiable articles are consigned, unless it is shown by evidence that 
the proprietor of the firm himself introduced or did some act amounting to 
abetment of introduction within the limits of the Municipality of goods on 
which duty should have been paid. If there had been evidence to show that 
U. N. Saraswat brought the goods to R. N. Saraswat instead of taking them 
to the octroi head office and the latter became aware of the circumstances in 
which the goods were brought to him without payment of octroi duty and 
nevertheless did not pay the duty the position might have been different. 
The evidence does not show when and in what circumstances K, N. Saraswat 
was informed by the Municipal Board that octroi duty had not been paid 
on a certain consignment. The fact that some correspondence took place 
between the Municipal Board and Ram Narain Saraswat and that at one 
time the latter was willing to pay the octroi duty but for some reason, not 
apparent on the face of the record, he did not pay does not justify the infer- 
ence that he abetted the introduction of the articles within the limits of the 
Municipality without payment of the octroi duty. In this state of the 
evidence I do not think that the conviction of Ram Narain Saraswat can 
be supported. Accordingly I accept the reference, set aside the conviction 


_ and sentenceand direct that the fine, if paid, be refunded. 


Reference accepted 


A. L. J. R HIGH COURT 193 - 


| EMPEROR , 
versus . 

Sy E NARAIN* ' : 
Cantonments Act a of 1924), Section 236(1)—Scope of —Pimp—W bether liable 

to be prose 

Fikes is liable to be prosecuted under Seco 236(1), Cantonments 
Act. Emperor v, Meridas Lexar, A. I. R. 1926 Bom. 227 followed. 

CRIMINAL APPEAL from an order of BABU GIRISH Prasan, Addi- 

tional Sessions Judge of Agra. 


Mubemmad Ismail (Government Advocate) for chia Crown. 
B. S. Derberi for the respondent. 


The judgment of the Court was delivered by 


ALLSOP, J.—The respondent Narain Kachi was sentenced by a ee 
trate in Agra to rigorous imprisonment for a period of one month under 
the provisions of Section 236(1) of the Cantonments Act for importuning 
certain British soldiers to the commission of sexual immorality. He appealed 
to the Sessions Judge who acquitted him upon a point of law. The section 
under which the respondent was convicted is in the following terms:— 

Whoever in a cantonment loiters for the purpose of prostitution or im- 
portunes any person to the commission of sexual immorality shall be 
punishable with imprisonment which may extend to one month or with 
fine which may extend to Rs.200. 

The charge against the respondent was that he had approached certain 
soldiers and had offered to supply to them a girl for Rs.2 or a boy for Re.1. 
The Sessions Judge held that nobody could be convicted under the section 
unless he was loitering for the purpose of prostituting himself or impor- 
tuned any person to the commission of sexual immorality with himself. 
The learned Judge said: 

It appears from the scheme of the section that the person importuning 
any person to the commission of sexual immorality must be the boy or the 
girl who offers himself or herself for: sexual immorality and not a third 
person who only acts as a go-between. 

In his opinion the combination of loitering with importuning clearly 
showed that the person punishable must be the ‘object of the sexual im- 
morality. A Bench of the Bombay High Court in the case of Emperor 
v. Maridas Lazar’ said that it would seem to be desirable that a pimp should 
be liable to be prosecuted just as well.as the woman who was to be the sub- 
ject of prostitution. We are in agreement with this view and we do not 
think that there is anything in the wording of the section which justifies 
the conclusion to which the learned Sessions Judge came. ‘The section does 
not say that the person. must loiter for the. purpose of his or her own 
prostitution or must importune another to the commision of sexual im- 
morality with the person’ so importuning. Even if the charge was one 
of loitering it does not seem to us that it would necessarily be true that 
nobody could be prosecuted unless he or she was loitering, poet the puno 

"  . Cr A. 617 of 1935 
TA L'R. 1926 ‘Bom. 227 


Allsop, J. 


194 HIGH COURT [1936] 


of prostituting his or her own person. We can conceive of a case where 
a woman loiters as a decoy so that she may give the impression that. she is 
loitering for the purpose of prostitution intending to take any marr who 
accosts her to some house of ill fame where he may have intercourse ‘with 
some other woman. We are not however in this case to consider whether 
a person who loiters for the purpose of the prostitution of others is liable 
to punishment. We are concerned with the second part of the section 
and it is perfectly clear that there is nothing in the wording which says that 
the person importuning must importune to the commission of sexual im- 
morality with himself or herself. We cannot read into the section words 
which are not there. 

We are satisfied therefore that the respondent was guilty ‘of the offence 
with which he was charged if the facts were true. 

We may mention Ta it has been argued on behalf of the respondent 
that the conviction would be bad in any event on two other points of law. 
In the first place it is said that trial was vitiated by the fact that he was 
charged with a large number of offences. This argument is based upon 
the fact that the witnesses have stated that the respondent approached 
them a number of times with his offers of procuring women or boys for 
them. The trial was a summary trial and there was consequently no 
formal charge. It does not appear to us from the judgment of the learned 
magistrate that it was intended to charge the respondent with an offence 
for each occasion on which he approached the witnesses. We think that 
the statements about the number of times when the respondent is supposed 
to have approached them were made merely in order to explain the reasons 
why proceedings were taken. In any event it has not been suggested that 
there was any reason why the respondent should have been prejudiced in 
defending himself. We do not think therefore that there is any force in 
the argument based on the allegation that the respondent was charged with 
several offences at the same trial. 

The other legal argument is that the learned magistrate should not 
have instituted a prosecution because no proper complaint was made to him 
in accordance with the provisions of Section 236(2) of the Cantonments 
Act. We find that the Regimental Provost Sergeant made a complaint 
in writing which he sent to the sub-inspector of police and which the 
sub-inspector forwarded in original to the magistrate. The magistrate had 
before him the complaint of the Regimental Provost Sergeant and it was 
on that complaint that he acted. The Regimental Provost Sergeant was 
a member of the Military Police employed*in the Cantonment and the 
magistrate has found that at least part of the offence was committed in 
the presence of the Regimental Provost Sergeant. It appears that he was 
present when some of the witnesses met the respondent in pursuance of a 
previous agreement with them and that the respondent had with him at 
that time a boy whom he was offering to the witnesses. We are not pre- 
pared to differ from the learned magistrate in his finding that the offence 
or at least part of it was committed in the presence of the Regimental 
Provost Sergeant. 

A further argument is that it has not been established that this mem- 
ber of the Military Police was authorised by the Commanding Officer to 
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make complaints’ under Séction 236 of the Cantonments Act. We find, 


that the Regimental Provost Sergeant when he sent the réspondent and the 
boy, under arrest to the Police made a written, allegation that he held a 
Warrgnt to arrest such people for loitering or soliciting for the purpose of 

prostitution. It does not appear that the defence’ either cross-examined 
‘his ‘officer or produced any evidence to show that his allegation was in- 


correct. We must presume in the absence of anything to the contrary 


that everything which was done was properly done and that the statement 
that the Regimental Provost Sergeant had authority was a cofrect statė- 
ment. 

There remains the question of fact whether the respondent was 
guilty or not. This was a question which the learned Sessions Judge did 
not consider., We might send the case back to him in order that he might 
consider it, but as this is a very small matter and as the evidence is included 
only in the judgment of the | learned Magistrate we think we can go into 
the question for ourselves. 

We have given learned counsel for the respondent an EET to 
discuss the evidence and he has not said anything which would lead us to 
suppose that the evidence is not true. There is no reason why the witnesses 
who are European soldiers should get up a false case against the respondent 
and even if they had any reason for bearing a grudge against him it is 


extremely improbable that they would choose to satisfy their grudgé by 


having recourse to a court of law. We believe that the respondent did 
importune the witnesses to the commission of sexual immorality and we 
are satisfied that he was guilty of the offence with which he was charged. 
The Local Government have appealed against the acquittal. We 
allow. the appeal and find the respondent guilty. He has been sentenced 
by the learned magistrate to rigorous imprisonment for a period of one 
month, the maximum sentence which can be passed. It is urged before 
us that his was a first offence or at any rate this was a first conviction and 
that it would be preferable to substitute a sentence of fine for one of 
imprisonment., We are prepared to accede to this request made on behalf 
of the respondent. We therefore sentence him under Section 236(1) of 
the Cantonments Act-to a fine of Rs.50 and direct that he shall, if be does 
not pay the fine, suffer rigorous imprisonment for a period of one week. 


g AERE allowed 


‘ -MOHAMMAD AHMAD KHAN 
EMPEROR* - 
Penal Code, Section 189—Offence under—W ben made out. 
It is of the essence of an offence under Section 189, L P. C. that the 
threat or injury should have been held out for’ the purpose of inducing a 
public servarit to do any act or to forbear or delay’ the doing of an act. 
A mere ‘threat, utteted-as ah exhibition of bad’ temper or in the course of 
an altercation, i moe:-necesarly da offence rider Seqtiga: 18), EP. C. 
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CRIMINAL REVISION from an order of Basu Hart Har Pragap, 


r 


Kumuda Prasad for the applicant. f 

M. Waliullab (Assistant Government Advocate) for the Crown. `` 

The following judgment was delivered by eS 

NIAMATULLAH, J.— This is an application for revision against an order 
passed by the learned “Sessions Judge, Azamgarh, by one Mohammad 
Ahmad Khan, who was convicted by a Magistrate, I Class, of that district 
of an offence under Section 189, L P. C. “His appeal to the learned 
Sessions Judge was dismissed, except so far that the sentence was reduced 
from six months to four months R. I. 

The applicant appears to have sent petitions to the Commissioner and 
the Board of Revenue complaining against certain actions of the Tahsildar. 
Those petitions were sent to the Collector for enquiry- and report. ‘The 
latter issued a notice calling on the applicant to substantiate the allegations 
made by him against the Tahsildar. The notice was given to Dhuma 
Prasad Singh, a police constable, for service on the applicant. ‘The cons- 
table’s evidence is to the effect that he served the notice on the applicant’ 
who was asked to make an endorsement on the back of the notice acknow- 
ledging receipt thereof. The applicant first desired the constable to 
report that he (the applicant) was not found. On the constable refusing 
to make any such report and insisting on an acknowledgment of the 
receipt of notice being noted, the applicant began to write something on 
the back of it. It is suggested that he wrote some words which gave an 
indication to the constable that he desired to say that he could not attend 
the Collector’s office on the date fixed for hearing.’ The constable said 
that nothing should be written on the back of the notice, except signature 
in acknowledgment of service. The applicant threw away the notice and 
threatened the constable. The words used by the constable in his evidence 
may be quoted:— | 

_ “The accused started writing something on it. I said, “What are you 
writing? ‘Take the counter-part of the notice and affix your signature.’ 
Thereupon the accused was enraged and threw thé notice on me saying. 
‘Go away, otherwise I shall break your hands and feet. I have seen many 
such notices.” 

The constable’s evidence has been accepted by both the courts below; 
and I see no reason to take a different view. 

The next question is whether the conduct of the applicant amounted 
to an offence under Section 189, I. P. C., as held by the lower courts. In 
my opinion, the applicant cannot be considered to be guilty of an offence 
under that section, though his act amounted to criminal intimidation under 
Section 503, I. P. C. Section 189 provides _ ; 

Whoever holds out any threat of injury to any public servant 
for the purpose of inducing that public servant, to do any act, or to for- 
bear or delay to do any act, connected with the exercise of the public 
functions of such public servant shall be punished.. . ... 

The lower courts have overlooked an important. part of this section 


` 


e or have completely misconstrued the evidence of the constable. It is of 
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the essence of an offence under Section 189 that the threat or injury should Canaxax 
have been held out for the purpose of inducing a public servant to do any j,,; 
act or to forbear or delay the doing of an act. A mere threat, uttered as — 
an exhibition of bad temper or in the course of an altercation, is not neces- Moram- 
sarily'an offence under Section 189. It may be that the lower courts "pe 
assumed that the threat complained of by the constable was held out with y. 
the object of inducing him to make a false report that the accused was not, EMFERox 
The whole context in which the threat occurs negatives such an assump- Nume- 
tion. It is clear to me, as the passage quoted from the constable’s evidence =Hsb, J. 
shows, that the constable’s insistence that the applicant should not write 
anything on the notice except the acknowledgment of service irritated the 
applicant, who used certain words amounting to an idle threat uttered 
in anger. It is impossible to construe the threat as one uttered for: induc- 
ing the constable to make a false report. I hold that on the constable’s 
evidence the applicant cannot be considered to be guilty of an offence , 
under Section 189, I. P. C. 

But, as already stated, the applicant cannot be considered to have 
committed no offence at all. Section 503, I. P. C., provides for punish- 
ment of one who 

threatens another with any injury to his person, reputation or property 
rere with intent to cause alarm to that person. .. 

There can be no doubt that a threat of this kind, however idle, must 
have been uttered with the intention of alarming the constable and to 
overawe him. In my opinion the accused’s conduct clearly amounted to 
criminal intimidation and should be Punished as such. 

Accordingly I set aside his conviction under Section 189, I. P. C., and 
convict him under Section 503, I. P. C. and sentence him to six weeks’ 
rigorous imprisonment. ‘The applicant shall, if he is on bail, surrender 
himself at once. 


RADHA RAMAN DAS AND ANOTHER TENS 
VETSHS = 
EMPEROR* 1935 


Criminal Procedure Code, Section 145—Order under Section 145(1)—Property Nov. 1 ov. 14 
attached under Section 145(4)—Subsequently proceedings dropped ond en 
order directing possession to be delivered to perty successful in revenue 
court passed—W bether order legal—Section 146—Scope of—“Unable to 
satisfy bimselP?—Meaening of. 

On receipt of a police report the Magistrate passed an order under 
Section 145(1), Cr. P. C., and attached the property under Section 145 (4). 
Subsequently on production of an order of the revenue court deciding as 
to which party was best entitled to the property, the Magistrate dropped 
the proceedings under Section 145, Cr. P. C. and released the property 
from attachment, but directed that possession be delivered to the 
who was successful in the revenue court. Held, that the Magistrate had 
no power to direct that possession be delivered to the party who was 
successful in the revenue court and the order must be set aside and the 
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case sent back for disposal according to law. 

. Section 146, Cr. P. C., presupposes an enquiry by the Magistrate on 
the evidence recorded, and the object of Section 146 is to give the Magis- 
trate jurisdiction to attach the property, if upon the evidence so recorded, 
he is unable to come to a finding as to who was in possession on the date 
on which thé order under Section 145 was drawn up, and where there is 
no evidence of any kind on record, the order attaching property is without 
jurisdiction. l 

CRIMINAL REVISION from an order of the District Magistrate of 

Gorakhpur. | 

K. D.. Malaviya for the applicants. 

P. L. Banerji and D. Sanyal for the opposite parties. 

M.. Waliullab (Assistant Government Advocate) for the Crown. 

The following judgment’ was delivered by 

Ganca Natu, J.—This is an application in revision by Babu Radha 

Raman Das and Bindeshri Prasad against the order of the learned District 
Magistrate of Gorakhpur. On February 4 last Babu Balmakund Lal died. 


On May 25, 1935 a report was made to the learned District Magistrate by 


the police that Bindeshri Prasad was making formidable preparations to 
establish forcibly possession over the property. On receipt of this report, 
the learned District Magistrate passed an order under Section 145, Cr. P. C., 
and attached the property under Section 145(4). When the case came 
up for hearing the learned Magistrate was informed that mutation was 
proceeding in the revenue court in respect of the property in dispute. 
The mutation proceedings which had been started on the application of 
the trustees who were appointed under Balmakund Das’s will dated March 
1, .1931, were contested by Bindeshri Prasad, brother of the deceased, 

The revenue court instead of deciding which party was in possession, 
went into the question of title and held that the trustees had a better claim. 
A copy of this order was produced before the learned District Magistrate 
who abruptly dropped, the proceedings under Section 145 and released the 
property from attachment; but directed that possession be delivered to 
the trustees in accordance with the terms of the revenue court. 

It does not appear under which section this order was passed. It is 
under Section 145(6) that a Magistrate, after deciding that one of the 
parties was or should under the first proviso to Sub-section (4) be treated 
as being in such possession of the property in dispute, shall issue an order 
declaring such party to be entitled to possession thereof until evicted there- 
from in due course of law and forbidding all disturbance to such possession 
until such eviction, and when he proceeds under the first proviso to Sub- 
section (4) may restore to possession the party forcibly and wrongfully 
i The order against which this revision has been filed was 
not evidently made under this clause. The learned Magistrate has observed. 
I am not able to satisfy myself (in the words of Section 146(1)) as to 

_ which party was in possession of the subject of dispute; the property has 

already been attached not under Section 146(1) but under Section 145 
| (4), but meanwhile a competent court has decided as to the person entitled 
to the possession of the property and I, therefore, direct that the property 
be released from attachment and that possession be delivered to the 
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trustees in accordance with the terms of that order. 

It appears that the learned Magistrate has passed the order under 
Section 146. But in order to pass an order under Section 146, it was 
necessary for the Magistrate to have come to some finding of his own on the 
evidence of the parties that he was unable to satisfy himself as to which 
of the parties was in possession of the subject of dispute. Section 146 
presupposes an enquiry by the magistrate on the evidence recorded, and 
the object of Section 146 is to give the magistrate jurisdiction to attach 
the property, if upon the evidence so recorded, he is unable to come to a 
finding as to who was in possession on the date on which the order under 
Section 145 was drawn up, and where there is no evidence of any kind 
on record, the order attaching property is without jurisdiction. A Magis- 
trate cannot say that he is unable to satisfy himself if he has never made 
the slightest effort to do so. Consequently the order in question cannot 
be supported under the provisions of Section 146 as the learned Magistrate 
never made any effort to satisfy himself. 

It was urged on behalf of the opposite party that as an order has 
been passed by the revenue court under Section 40 of the Revenue Act, 
entitling the trustees to get possession, the learned District Magistrate was 
justified in passing an order directing possession to be delivered to the 
trustees. There are only two sections under which the criminal courts 
can deal with possession over the property in dispute, namely, Section 145 
and Section 146. Section 146 is only a continuation of the proceedings 
under Section 145 of the Criminal Procedure Code. As already stated the 
order passed is not one under Section 145 of the Criminal Procedure Code. 
Under Section 146 all that the learned District Magistrate could have 
done was to have attached the property until 2 competent court had 
determined the rights of the parties thereof or the persons entitled thereto. 
No attachment was made by the learned Magistrate under Section 146 
and consequently the order is not covered by Section 146. Even if any 
attachment had been made under Section 146, it would automatically 
come to an end with the decision of the competent court. If the trustees 
were entitled to possession under the order of the revenue court, they 
should have sought possession through the revenue court and it was for the 
revenue court to put them in possession if its order was enforceable. Here 
what has been done is that the trustees have been directed to be put in 
possession by the learned Magistrate and not by the revenue court. The 
learned District Magistrate had no authority to pass such an order. It is 
therefore ordered that the order be set aside. As the proceedings under 
Section 145 have not been ‘properly disposed of, the case be sent back 
to the learned District Magistrate for disposing it of in accordance with 
law. If the learned District Magistrate does not think it necessary to 
proceed with the case under Section 145, it would be open to him to 
drop it. 

Order set ‘aside 
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PURANMASHI . 
Versus 
EMPEROR* 
Penal Code, Section 268—Owner of shops builds platforms—Platforms encroach 
on public road and amount to public muisence—Whether persons renting 
shops and sitting on platforms guilty. 

Where the owner of shops, rented by the applicants, built platforms in 
front of them to enable the shop-keepers to sit on them for selling their 
goods and these platforms encroached on the public road and amounted 
to a public nuisance within the meaning of Section 268, I. P. C. Held, 
that the person who built the platforms is guilty of the act which ex 
bypothesi amounts to a public nuisance, and the applicants, who merely 
rented the shops and sat on the platforms, cannot be considered to be 
doing any act amounting to a public nuisance. 

CRIMINAL REFERENCE made by the Sessions Judge, Azamgar 
Sri Narain Sabai for the applicant. 
Assistant Government Advocate for the Crown. 


The following judgment was delivered by 


NIAMATULLAH, J.—These are three references made by the learned 
Sessions Judge, Azamgarh. The three applicants in revision are the lessees 
of certain houses or shops in Sardaha Bazar in the district of Azamgarh. 
The bazar is on either side of the road. "The owners of the houses or shops 
occupied by the applicants built certain platforms in front of them. It 
does not appear when these platforms were built for the first time. There 
can be no doubt that the object of these platforms was to enable the shop- 
keepers to sit on them for selling their goods. The platforms are alleged 
to be encroachments on the public road and therefore to amount to public 
nuisance within the meaning of Section 268, I. P. C. On the facts which 
do not appear to have been disputed Section 290. has no application what- 
ever. The act made penal by that section is a public nuisance not other- 
wise punishable by the Indian Penal Code. Section 268 defines public 
nuisance as an act or illegal omission which causes any common injury, 
danger or annoyance to the public or to the people in general who dwell 
or occupy property in the vicinity or which must necessarily cause injury, 
obstruction, danger or annoyance to persons who may have occasion to 
use any public right. Assuming that the platform caused any common 
injury,.danger or annoyance to the public or to the people in general, the 
persons who built the platforms are guilty of the act which ex bypothesi 
amounts to’ a public nuisance. The applicants, who have merely rented 
the shops and sit on the platforms, cannot be considered to be doing any 
act amounting to a public nuisance. If the existence of the platforms is a 
public nuisance, it will be so, whether anyone sits on them or not. In my 
opinion, the applicants were not guilty of the offence with which they 
were charged. The applications are allowed. The conviction and the 
sentence of fine are set aside. The fines, if paid, shall be refunded. 

Application allowed 
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KANHAIYA LAL AND ANOTHER ‘(Plaintiffs ; 
| versus >` 
ABDULLAH (Defendent)* — 
Landlord end tenani—Land given for erecting a building—Permanent building 
erected-—Suit for Heemi Teas of ‘building lease—Onus of proof. 

The plaintiffs as zamindars of certain land (less than Rs.100 in value) 
sued for the ejectment of the defendant whom they alleged to be a tenant 
paying them ground rent for the site of ‘the house of which the defendant 
was in occupation. Held, that in the absence of any evidence of custom 
and in the absence of any evidence of contract,' the presumption of law is 
that where a permanent building has been erected by defendant on land 
which has been given to him for purposes of erecting a building, he has a 
right to remain in possession of the building as long as the building stands. 
It is not for the defendant to prove specifically what were the terms on 
which his ancestors were allowed to erect thé building. 


LETTERS PATENT APPEAL from the decision of the HoN’BLE MR, 
Justice GANGA NATH. 


N. C. Vaish for the appellants. . 

M. A. Aziz for the respondent. 

The judgment of the Court was iaivered! by 

BENNET, J.—This is a Letters Patent Appeal from a judgment of a 
learned single Judge of this Court dismissing the suit of the plaintiffs which 
ad d been decreed by the two lower courts. The plaintiffs as zemindars of 
certain land sued for the ejectment of the defendant whom they alleged to 
be a tenant paying them ground rent for the site of the house of which the 
defendant was in occupation. This was not a case in which the plaintiffs 
alleged that a transfer had been made to the defendant by some other tenant. 
The plaint set out in Paragraph 1 that 

according to the custom prevailing in this pwrws and the neighbouring 
prrwas, the defendant, like other tenants occupies the site as a tenant, on 
condition that whenever the proprietor of the land shall stand in need of 
getting the land vacated he will get the same done by paying the price of 
the building materials or by getting the same removed. 

The pleading therefore is that there is a special custom in this purwa, 
which is within the suburbs of Meerut City, and that that custom entitled 
the owners of the soil to eject any occupiers of houses at will. The pecu- 
liarities of the custom set up are that either the owner of the land shall pay 
the price of the materials or merely remove the materials. Learned counsel 
argues that what his clients intended to say was that the defendant might 
remove the materials. In any case it is obvious that the custom alleged is a 
very arbitrary one and would require very good evidence for its proof. 
The defendant denied that there was any right of ejectment with the plain- 
tiffs and he also alleged that he and his ancestors had ‘been in possession of 
the site for about 100 years and in occupation of the house and the site and 
that the building was a pucca building worth about Rs.1,500. No issue 
Ha trial court on the alleged custom. 
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Issue No. 2 was: “On what terms did the defendant occupy land 
Is he liable to ejectment? If so, on what conditions?” The trial cour 
States: : 

Plaintiff has stated on oath that the terms of tenancy were that defen 
dant will be liable to ejectment at will by removal of materials. That fac 
is corroborated by the decree of the court in respect of the land of Hamid’ 
house. So the terms of tenancy ‘are reasonably clear. 

Now this statement causes us a great deal of difficulty. In the firs 
place the record has been examined and the evidence of the two plaintiff. 
does not contain any such statement. Moreover the finding of the tria 
court is that the rights of the plaintiffs arose by a partition dated Octobes 
20, 1917 and that the defendant has shown that he has been in possessior 
of the house for about'25 years past. In particular the trial court mention: 


‘that the house of defendant is shown as a boundary in a sale-deed datec 


October 4, 1907 which was ten years before the plaintiffs acquired thei» 
rights. The plaintiffs therefore are not the persons who put the defendant 
in possession of the site for building purposes. The defendant stated on 
oath that the house had been in occupation of his father and grand-father. 
The documentary evidence and the sale-deed of 1907 corroborated him as 
regards that year. We are of opinion that the trial court was not fair to 
defendant in holding “AJI that he has been able to show is that he has been 
in possession for 25 years past”. The plaintiffs themselves had admitted in 
evidence that they did not know when defendant and his ancestors came 
into possession. Under these circumstances the court below should have 
stated that the defendant had been in possession for at least 25 years ant? 
not that he had not been able to show that he had been in possession beyond 
that period. Now in the absence of any evidence of custom and in the 
absence of any evidence of contract, it is not clear how the court below 
came to pass a decree that the plaintiffs had a right to eject the defendant 
from possession of his house. ‘The presumption of law is that where a 
permanent building has been erected by defendant on land which has been 
given to him for purposes of erecting a building he has a right to remain 
in possession of the building as long as the building stands. It is not for 
the defendant to prove specifically what were the terms on which his 
ancestors were allowed to erect the building. We may also note that the 
law of registration was not in force at the remote time which the defendant 
indicates and therefore there is no question of the necessity of a registered 
deed. Even under the present law, there would be no necessity for a 
registered deed for land which is obviously less than Rs.100 in value because 
the monthly rent is stated to be only four annas. When the defendant 
made an appeal the lower appellate court framed a point No. 2: “Does the 
relation of landlord and tenant exist between the parties? If so, on what 
conditions is the defendant liable to be ejected?” It came to no finding 
whatsoever on the second part of this point No. 2 and its judgment does 
not contain a single word on this point. This is a very serious omission on 
the part of the lower court. In the present case there has been a great deal 
of confusion introduced, firstly, by the munsif alleging that there was a 
statement in the evidence of the plaintiffs on this point when there is no 
such statement, and, secondly, by the lower appellate court omitting to 
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come to any finding whatsoever on the point. 

A further argument has been addressed to us on the ground that chee 
was a forfeiture of a lease and that Section 111(g) of the Transfer of 
Property Act applies. In regard to this it is to be noted that the plaint did 
not set up that there had been any lease given by the plaintiffs or his pre- 
decessors to the defendant or his predecessors. It is not alleged that at any 
particular time the predecessors of the plaintiffs had placed the predecessors 
of the defendant in possession of the site on certain terms as lessees. All 
that was alleged in Paragraph 1 of the plaint was that the defendant was 
paying a monthly rent of.four annas for the site in accordance with the 
custom. ‘The learned single Judge of this Court has pointed out that the 
allegations did not amount to more than that the defendant was a licensee 
of the site who paid rent. We consider that under these circumstances 
Section 111(g) cannot be applied, and that the learned single Judge was 
correct in holding that there was no forfeiture. Under these circumstances, 
we consider that the learned single Judge was correct in dismissing the suit 
of the plaintiffs. We therefore dismiss this Letters Patent Appeal with 
costs. 

l | ] 


Appeal dismissed 


SRI NARAIN AND ANOTHER 
VETSHS 
EMPEROR* ' 
Penal Code, Sections 441 and 447—Entry with intent io assert or exercise bona 
fide clatm—Whether such entry amounts to criminal trespass. 

The essence of criminal trespass is the intention to do one or other of 
the acts specifically referred to in Section 441, I. P. C. If such is not the 
intent of the person accused of the offence of criminal trespass but his 
entry into or upon the property in dispute was with intent to assert or 
exercise a bona fide claim of right, such entry may or may not amount 
to civil trespass but will certainly not amount to criminal trespass punish- 
able under Section 447, I. P. C. 

CRIMINAL REVISION from an order of M. Musanna ESQ., District 
Magistrate of Jaunpur. 

Kumuda Prasad for the applicants. 

M. Waltullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


NIAMATULLAH, J.—The applicants Sri Narain and Raj Kishore have 
been convicted by a special Magistrate for criminal trespass under Section 
447, I. P. C., and sentenced to pay a fine of Rs.20 each. They have come 
to this Court in revision. 

It appears that there was a grove on plot No. 1039 in village Bhasot 
in the district of Jaunpur. One of the applicants is the son and the 
other 2 grandson of Tai Ram. It is alleged by them that one Ram Sarup 
executed a deed of mortgage in favour of Tai Ram in respect of the grove 
in dispute. Ram Sarup’s title is said to be derived from a lady named 

*Cr. Rev. 778 of 1935 
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Mst. Rajau, who was admittedly a co-sharer in the grove to the extent of 
one-third. . The applicants’ case at the trial was that, in the exercise of their 
right as mortgagees, from Ram Sarup, the heir of the admitted co-sharer, 
Mst. Rajau, they have every right to cultivate the grove land. The com- 
plainant does not claim more than two-thirds of the grove, but denies that 
Ram Sarup had any right to the one-third belonging to Mst. Rajau or 
that he mortgaged it to Tai Ram. His case was that the action of the 
applicants in forcibly cultivating the grove amounted to criminal trespass. 
The trying Magistrate has summarily dealt with the question of right, 
and while doubting the correctness of the applicants’ allegation he has not 
recorded a definite finding on that question. It is not the function of the 
criminal court to decide any question of disputed rights. All that it has 
to consider is whether the act of the accused amounted to criminal tres- 
pass within the meaning of Section 441, I. P. C. That section defines 
criminal trespass as entry into or upon property in the possession of 
another with intent to commit an offence or to intimidate, insult or annoy 
any person in possession of such property, or having lawfully, entered into 
or upon such property, unlawfully remains there with intent thereby to 
intimidate, insult or annoy any such person, or with intent to commit an 
offence. It will be seen that the essence of criminal trespass is the intention 
to do one or the other of the acts specifically referred to in the section. 
If such is not the intention of the person accused of the offence of criminal 
trespass but his entry into or upon the property in dispute was with intent 
to assert or exercise 2 bona fide claim of right, such entry may or may not 
amount to civil trespass but will certainly not amount to criminal tres- 
pass punishable under Section 447, J. P. C. In the case before me there 
are circumstances which clearly lead to the inference that the applicants 
did not make an entry into the grove in dispute with any such intention 
as is referred to in Section 441 but in the honest, though possibly mistaken 
belief, that they had a right to cultivate the grove. They have produced 
a mortgage deed executed as far back as 1302 Fasli and a ‘khatauni’ for 
1330 Fasli. The mortgage-deed is an unregistered document: and the 
trying Magistrate seems to have ignored it for that simple reason. He has 
overlooked the fact that it was permissible to make a mortgage with pos- 
session without a registered instrument in 1302 Fasli where the sum 
advanced was less than Rs.100. Registration became compulsory for all 
mortgage-deeds by a subsequent amendment of the Transfer of Property 
Act. It will be for the civil court to pronounce definitely as to whether 
the mortgage-deed relied upon by the applicants is valid and enforceable; 
but all a criminal court has to see is whether this mortgage-deed is relied 
on in good faith. We haye also an extract of khatauni for 1330 Fasli in 
which the name of Ram Sarup, the ancestor of the applicants is recorded. 
There are no other khataunis for previous and subsequent years on the 
record, and it will be for a competent court to decide how far the-entry 
relied on by the applicants is good evidence in support of the title set up 
by them. Like the mortgage-deed, this khatauni is to be looked at in the 
present case for the purpose of determining whether the action of the 
applicants in entering on‘the grove was bona fide: Besides these docu- 
ments there is some oral evidence which supports the case of the applicants. 
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That evidence is, however, open: to criticism and most of it’is of no value. 
I do not attach any importance to it. Im view, bowever,.of the docu- 
mentary -evidence to which reference has‘already been made, I am not 
satisfied that the applicants attempted to cultivate:the land in dispute with 
intent to intimidate, insult or annoy the complainant; or with intent to 
commit an offence. In this view,: their conviction for the offence of 
criminal trespass punishable under Section. 447, I. P. C. cannot be sustained. 
The application is allowed. The order .of. conviction is set aside. The 
fine, if paid, shall be refunded. ` a ; t 


MAIKUU ' `> ` 
LETIYS 
EMPEROR* “>o, . 
Municipalities Act (Local, II of 1916), Section 307—Complaint under—Hearass- 
ment of eccused—When crimindl proceedings to be quasbed. 
The applicant had a house adjoining an: open piece of Municipal land. 


Calon aL 


1935 
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Sar NARAIN 


v, 


1935 


— 


Now. 15 


——————— 


SULAIMAN, 
CG. J. 


In 1924 he opened a door in his wall facing the Municipal land. The Coururm, J. 


Municipal Board served a notice upon the applicant to close the door and 
on his failure to do so he was prosecuted but the, complaint was dismissed 
for want of prosecution and the applicant acquitted. A second complaint 
based on a second notice served in 1933 was also dismissed for want of 
prosecution. The present complaint was filed in 1955 in respect of the 
same matter and was based on a third notice. Held, in revision, that this 
is a case which should not be allowed to proceed any further because it 
amounts to a harassment òf the accused'‘and raking up 2 stale matter, and 
accordingly the criminal proceedings: pending against the applicant should 
be quashed. The Municipal Board has a remedy by way of a civil suit 
for an injunction restraining the applicant from coming out of his house 
! ‘through the door over the Municipal land, and it should not be allowed 
a to find a short-cut by getting the accused convicted by a criminal court. 
Shab Jami] Alam for the applicant. 
S. N. Verma for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The Court delivered the following judgment:— 
This is an application in revision in respect of a pending prosecution. 
It appears that the accused had a ‘house adjoining an open piece of land 
belonging to Government under the control of the Municipal Board at 
Banda. Sometime before 1924 he opened a window (or a small door) 
in his own wall facing the Government land. , The Municipal Board served 
a notice upon the accused tp close.the door. On.his failure to' do so he was 
prosecuted in 1924, but the complaint filed by the Municipal Board was 
dismissed for want of prosecution. Presumably the: accused was acquitted 
as laid down in Section 247; Cr. P. C. ‘Fhe Municipal Board remained 
quiet for about nine years and then in 1933-it dgain’ served a fresh notice 
on the accused in respect of the same window calling’ upon him to close 
it. As he failed to close it another complaint-was filed against him under 
Section 307 of the Municipalities Act. This also was again dismissed for 
*Cr. Rev. 426 of: 1935 
27 
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Canomar want of prosecution and the accused must have been acquitted. The 
~~ Municipal Board then waited for nearly two years and served a fresh notice 
—- on the accused in December, 1934 again calling upon him to close the said 
Maxu window. As he did not do so a complaint was filed on January 3, 1935 

kumaon Under Section 307 against him on the ground that he had failed to comply 
—— with the notice of the Municipal Board. 

Salchwes, We are not called upon to examine the propriety of the notice, but 

Collister, J. it may be said that it is not quite clear whether the opening of a window 
or a door in one’s own existing wall would be an erection of a new build- 
ing or new part of a building or a re-erection or making material altera- 
tion to or in a building within the meaning of Section 178 of the Munici- 
palities Act. If the accused had no right of way over the public land, the 
accused could be prosecuted for committing trespass if he walked over the 
land or a suit might have been filed in the civil court for an injunction 
restraining him from coming out of his house through that door over the 
Municipal land. Instead of that the Municipal Board have successively 
filed complaints in the criminal court and allowed two such complaints to 
be dismissed and the accused acquitted. Now a third complaint which is 
a belated one, has been filed in respect of the same matter although it is 
based on a third notice served on the accused. We would not say that a 
fresh notice, if served, would not entitled the Board to file a fresh com- 
plaint. But it seems to us that this is a case which should not be allowed 
to proceed any further because it amounts to a harassment of the accused 
and raking up a rather stale’ matter. The Municipal Board clearly has a 
remedy by way of a civil suit and we do not think that it should be 
allowed to find a short-cut by getting the accused convicted by a criminal 
court. We think that in the interests of justice the proceedings should 
be quashed. We accordingly order that the criminal proceedings pending 
against the accused in the court of the Bench Magistrate at Banda be 


quashed. 
Provesdives quashed 
re SHEOPUJAN PRASAD 
ae VETSHS 
1935 EMPEROR* 


Nov. 14 U. P. Sugercene Rules of 1934, Rule 12(4)—Scope of—Prosecution of clerk of 
— Hicensed agent under Rule 12(1)(b)—Whether court to be satisfied that 
Ganaa Nara, Inspector satisfied himself as required by Rule 12(4). 
J. Where on the report of the Inspector the clerk of a licensed agent was 
prosecuted and convicted under Rule 12(1) (b), Sugarcane Rules of 
1934. Held, on a reference by the Sessions Judge, that it was not in- 
cumbent on the Inspector to satisfy the Court that he (the Inspector) had 
satisfied himself as required by Rule 12(4), Sugarcane Rules. 
CRIMINAL REFERENCE made by Basu Harr Har Prasan, Sessions 
Judge of Azamgarh. 
K. L. Misra for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
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The following judgment‘ was delivered by -> =! ' 


Ganca Natu, J.—This is a reférence by the learned Sessions Judge, 


Azamgarh, recommending that the conviction of Sheopujan Prasad under « 


Rule 12, Clause (1) (b) of the United Provinces Sugarcane Rules, 1934, 
framed under Act XV of 1934, be set aside. Sheopujan ‘Prasad is the clerk 
of the licensed agent, Ram Daur Singh. On March 5, 1935 Mr. K. C. 
Shukla, Sub-Divisional Magistrate, Phulpur, visited _Khorason Road 


Station and there checked the weight of sugarcane of a cart which had Geass Neth, 


been weighed by the accused. He found that 2 maunds 13 seers weight had 
been entered short in the receipt issued by the accused to the owner of 
the cane. On the report of the Inspector (Mr. K. C. Shukla) the accused 
was prosecuted and convicted under Rule 12, Clause (1) (b) and sentenced 
to pay a fine of Rs.100. 

The learned Judge is of the opinion that the accused could not have 
been prosecuted unless the provisions of Clause (4) had been complied with. 
He has observed that Gi: 

there is nothing on the record to show that the provisions of Clause (4) 
were present in the mind of the inspector when he initiated the proceedings 
Fad iat hs tock any atepe to waacy keel? boul tae provisions of 
Clause (4). 

Rule 12, Clauses (1) and (2) lay down cértain acts which would 
constitute an offence under the rule. .For these offences the occupier, the 
manager or the licensed purchasing agent shallbe liable for punishment 
if the acts are done by him or by any person'acting on his behalf. 

On his being prosecuted under these clauses, it would be open to him 
under Clause (3) to apply to the court to have any other person whom 
he charges as the actual offender brought before the court at the time 
appointed for hearing the charge; and ‘if, after the commission of the 
offence has been proved, he (the occupier or manager of the sugar factory 
or the licensed purchasing agent as the case may be) proves to the satis- 
faction of the court— | 

(«) that he has used due diligence to enforce the execution of these 
rules, and | K 

(b) that the said other person committed the offence in question 
without his knowledge, consent or connivance, that'other person shall be 
convicted of the offence. 

Clause (4) lays down— n 

When it is made to appear to the satisfaction of the Inspector at any 
time prior to the initiation of a prosecution— , 

(a) that the occupier or manager of the sugar’ fa or a licensed 
purchasing agent hes used all due diligence or enforced the’ execution of 
these rules, and i O 

(b) that the offence has been committed without the knowledge, con- 
sent, or connivance of the occupier or manager or the licensed purchasin 
agent as the case-may be or in contravention of . his orders, the Ins- 
pector shall proceed against the person whom he believes to. be the 
actual offender without first proceeding against the occupier or manager 
of the sugar factory or the licensed purchasing agent and such person shall 
be liable to the like fine as if he were the occupier or manager or the 
licensed purchasing agent as the case may be. 


oR 


Gange Nath, 
J. 
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Under this clause the Inspector has to satisfy himself before the initiation 
of a prosecution and if he feels satisfied, he shall proceed against the person 
whom he believes to be the actual offender without first proceeding against 
the occupier, or manager of the sugar factory or the licensed purchasing 
agent. The rule does not lay down that it would be incumbent on the 
Inspector to satisfy the court that he had satisfied himself as required under 
the clause. As a matter of fact as the wording of the clause show, the 
Inspector has to satisfy himself prior to the initiation of the prosecution. 
The very fact that the magistrate: initiated prosecution against the appli- 
cant would be enough to show that the Inspector felt satisfied that the 
occupier or manager of the sugar factory or the licensed purchasing agent 
was not guilty. There is no illegality in the prosecution or the convic- 
uon. 

As regards the sentence, there can be no doubt that a sentence of 
Rs.100 for the first offence is very severe. The learned Sessions Judge’s 
recommendation for the reduction of the sentence is accepted and the 
sentence is reduced from Rs.100 to Rs.25, ‘The reference is accepted 
partly to this extent only. 


i PEILIN LAL (Plaintiff) 
VETSHS 
SUKHBIR SINGH AND ANOTHER (Defendants) * 

Town Areas Act (Local, II of '1914), Section 3—Plots shown in revenue records 
os being in xeminderi of plaintiff —But situated within limits of town erea— 
a ha that zemindar was owner did not apply. 

certain plots wére shown by the revenue records as being in the 
zamindari of the plaintiff but were situated within the limits of a town 
area, eld; that in view. of the. provisions of Section 3(2), U. P. Town 
Areas Act (II of 1914), the presumption that the zamindar was the owner 
of every inch of land did not apply in the present case. 


SECOND APPEAL from a decree of P. L. Gova - Esq., Additional 
Subordinate Judge of Muzaffarnagar confirming a decree of Basu Bijoy 
Pat StncH, Additional Munsif. 


K. N. Katju and Bankey Behari for the PET 

S. N. Sen and A. Dharam Das for the respondents. 

The judgment of the Court was delivered by ` 

BENNET, J.—This is a second appeal by a plaintiff who was the 
managing trustee of the school trust which is the zemindar of a certain 
village Khatauli. The plaint sets out that the plaintiff as zamindar claims 
the demolition of the extension of a platform by the defendants and 
certain other constructions which the defendants have made in numbers 
249, 237 and 248 of the abadi of qasba Khatauli. The defence was that 
the plaintiff had no cause of action in regard to these numbers and that 
the defendants had been long in possession of the No. 248 and the other 
numbers. The finding of the lower appellate court was that the three 
numbers were shown by the revenue records as being in the zamindari of 


\ a . *S. A. 40 of 1933 
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the plaintiff but that the numbers. were situated in the town areas of the 
town of Khatauli and therefore the presumption that the zamindar was 
the owner of every inch of land did not apply in the present case. The 
court held that the khasras produced did not show the ownership of the 
plaintiff in the site of these plots and the court definitely held “I apa ae 
hold that the plaintiff is not the owner of the site of the plots in dispute.” 
As regards plot 248 the court held that the defendants had made an 
objection at the time of partition:in 1896 to the effect that they were the 
owners of this plot and that the defendants had remained in possession 
ever since. Accordingly as regards this plot the court held that the defen- 
dants were the owners of that plot and the other two plots 237 and 249 
were held by the lower court as being the public thoroughfare belonging 
to the town area committee. Learned counsel in appeal argued that the 
zamindar of an agricultural village was entitled to the zamindari ‘rights 
of proprietorship in all these plots. In the first place we consider that the 
finding of fact of the lower appellate court is conclusive. In the next 
place we would refer to the provisions of U. P. Act I of 1914, the Town 
Areas Act, Section 3, Sub-sections (1) and (2). -It is there laid down 
that in making a notification the Local Government should not declare an 
agricultural village to be a town area or to be included within the limits 
of a town area and’ further | 
the decisiod ‘af the Local’ Government that any inhsbited area is not an 
agricultural village within the meaning of the proviso to Sub-section (1) 
of this section shall be final and conclusive and the publication in the 
gazette of a notification declaring such ‘area to be a town area or within the 
limits of a. town area shall be conclusive proof of such decision. 
Although the lower appellate court did not refer to this provision 
it is clear that it’ acted on the principle of this provision and we consider 
that the lower appellate court was correct. Nothing further has been 
shown by learned -counsel. We accordingly dismiss this second appeal 
with costs. ~. Appeal dismissed 


-ANANT SINGH- AND OTHERS 
"versus 
. EMPEROR* 
Criminal Procedure Code, Section 439—Unappealable sentence—tInterference by 
High Court. 
Where the Magistrate braced a charge of the offence of rioting under 
Section 147, J. P. C., and sentenced the accused to a fine and the Sessions 
Judge, who was of opinion that the Magistrate if he believed the prosecu- 
tion evidence should have framed a charge under Section 452, L P. C. in 
which case he would by law have been compelled to pass a sentence of 
imprisonment which would give the accused a right of appeal, made a 
reference to the High Court. Held, that the Magistrate did not act in 
such a way that the High Court should interfere with an unappealable 
sentence. 
CRIMINAL REFERENCE made by D. C. HUNTER Esq., Sessions Judge 
of Cawnpore. ` 
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Basudeva Mukerji for the applicants. i 
M. Weliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Arrsor, J.—This is a reference by the learned Sessions Judge of 
Cawnpore that an order sentencing certain accused‘ persons. to a fine of 
Rs.30 each should be set aside in revision. The case was that the accused 
persons had gone to the house of one Sagar and had tried to take away by 
force his wife Mst. Rahiman. There were two sets of accused persons, 
namely, Madari and two other Mahouts of one part and six Thakurs of the 
other part. Madari’s defence was that the woman whose real name was 
Mst. Mariam was his wife and that she was living with Sagar. He said 
further that there had been a panchayat which had decided that the 
woman should return to him, The Thakurs said that they had been 
implicated on account of enmity with Ram Lal, Sita Ram and the sub- 
inspector in charge of the police station. They maintained that they had 
nothing whatsoever to do with the Mahouts and that there was no reason 
why they should help Madari to take this woman away. Madari was 
arrested on the spot. There can be no doubt that some attempts were 
made to take away the woman. The reason why the learned Sessions Judge 
has recommended that this Court should interfere in revision in a case 
which turned really on questions of fact is that the Magistrate if he 
believed the prosecution evidence should have framed a charge under 
Section 452, I. P. C. in which case he would by law have been compelled to 
pass a sentence of imprisonment which would give the accused persons a 
right of appeal. I have gone through the evidence and it appears that 
the only witness who says that any of the accused persons committed 
house-trespass by entering her hut is the woman herself. The other wit- 
nesses arrived when the alarm was given and they saw the accused per- 
sons taking the woman away. The Magistrate contented himself with 
framing a charge of an offence of rioting under Section 147, I. P. C. It 
aries orgie se el ee 
Court should interfere with an unappealable sentence. It is the nature 
of the sentence which does or does not give a right of appeal and it seems 
to me that it is hardly open to the accused persons to say that they should 
have been given a higher sentence so that they might have a right of 
appeal. They have been treated with leniency and therefore this Court 
should not interfere in its extraordinary jurisdiction in revision. It is 
certainly a fact that the appellants were guilty. The Magistrate found 
that they were and his decision is final. I see no reason at all to interfere 
and I reject the reference. The papers may be returned. 


Reference rejected 
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SHEOKUMARI AND OTHERS: (Abpblicents) 
PETIS a 1935 
MATHURA RAM (Opposite party)* —= 
Guardian end Wards Act (VIII of 1890), Section 25— Removed —Mesning ry a ak 
Husband obtains decree for restitution of conjugal rights against minor Cousa, J. 
wife—Whether precluded from applying for ber custody ae Section 25. 
When a person who has the actual custody of a minor refuses to hand 
over the said minor to the person who has the constructive custody and the 
lawful right to actual custody, then there has been a ‘ ‘removal” within the 
meaning of Section 25, Guardian and Wards Act. Ulfat Bibi v. Bafati, 
25 A. L J. 585, Siddiqunnissa v. Nizemaddin, 1932 A. L. J. 21 relied on. 
Where a husband has obtained a decree for restitution of conjugal 
rights against bis minor wife, he is not precluded from seeking a remedy 
which is otherwise open to him under the Guardian and Wards Act. In 
his capacity as decree-holder he is at liberty to take out’ execution of his 
decree for whatever it may be worth and in his capacity as natural 
guardian of his minor wife he has a right to apply for her custody under 
Section 25, Guardian and Wards Act.- Asi Bai v. enn A. I. R 
1921 Lah. 68 referred to. 


ak ini: E al Nati ines District Judge 
of Ghazipur. 


Ambika Prasad for the applicants. 

K. Verma for the opposite party. 

The following judgment was delivered by 

CoLuisTER, J.—Mathura Ram respondent is the husband of Mst. Sheo- Collister, J. 
kumari appellant. It appears that he instituted a suit against his wife for 
restoration of conjugal rights and the suit was decreed. Mst. Sheokumari 
appealed, but her-appeal was dismissed by the Subordinate Judge of Ghazi- 
pur and a second appeal met the same fate in the High Court. On the day 
succeeding the date on which his suit was decreed by the Munsif, Mathura 
Ram applied under Section.25 of the Guardian and Wards Act that Mst. 
Sheo Kumari be restored to his custody. She was living with her parents 
and according to his allegations she was a minor of 16 years of age. Mst. 
Sheo Kumari objected through her mother on the ground (1) that she had 
attained majority and therefore no. order could be passed in respect to her 
under the Guardian and Wards Act; (2) that Section 25 was inapplicable 
in view of the fact that Mathura Ram had not been appointed her guardian 
by the court and (3) that-her father and mother were under no obligation 
to hand her over:to Mathura Ram. © 

The District Judge allowed the application and directed that Mst. Sheo- 
kumari be handed over to the ‘custody of her husband Mathura Ram. It 
is against that order that the present appeal has been filed. 

Three points have been taken before me in this appeal. ' Te: heft 
place, it is contended that a husband who has obtained a decree for restitu- 
tion of conjugal rights is not entitled to have recourse to the provisions of 
the Guardian and Wards Act; his only remedy is to execute his decree 

*F. A. F. O. 159 of 1934 ° 
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against his wife. In support of this proposition I am referred to the case 
of Asi Bai v. Girdhari Rem in which a learned single Judge expressed the 
opinion that the provisions of. the Guardian and Wards Act should not be 
put in force in order to enable a husband to get possession of the person of 
his wife; but the reasons upon which that opinion is based are not disclosed 
in the judgment. It is not suggested before me that Mst. Sheokumari has 
any property and therefore it is obvious that if Mathura Ram executes his 
decree under Order 21, Rule 32, C. P. C., it will be infructuous. It seems 
to me that Mathura Ram has two capacities in which he can act. In his 
capacity as decree-holder he is at liberty to take out execution of his decree 
for whatever it may be worth and in his capacity as natural guardian of his 
minor wife he has a right to apply for her custody under Section 25 of the 
Guardian and Wards Act. I can see no reason why the fact of his having 
a decree for restitution of conjugal rights against his wife—which cannot 
be effectively executed, should preclude him from seeking a remedy which 
is otherwise open to him at law under Section 25 of the Guardian and 
Wards Act. 

The second point which is argued before me is that the lower court’s 
finding that Mst. Sheokumari was still 2 minor is not correct. It appears, 
however, from the judgment of the court below that the plea to the effect 
that Mst. Sheokumari had attained majority was only taken half-heartedly 
in that court, and the reason for this is obvious. The judgment shows that 
no such plea was taken by her or her parents in their objection to the appli- 
cation of Mathura Ram; on the contrary, Mst. Sheokumari was actually 
described therein as a minor. She was also described as a minor girl of 14 
years of age in the memorandum of appeal which was filed against the 


' decree of the Munsif in the suit for restitution of conjugal rights. Learned 


counsel for the appellants has not been able to show me that there is any 
evidence on the record to show that Mst. Sheokumari had attained majority 
on the date on which the application was presented; and the admissions 
above referred to clearly indicate the contrary. 

The last plea taken is that Section 25 of the Act does not apply inas- 
much as it.is admitted that Mst. Sheokumari did not leave and was not 
removed from the custody of her husband. This point has given me some 
diffculty, but I think that it is concluded by authority. In the case of 
Ulfat Bibi v. Bafati* 2 Muhammedan father applied for the restoration of 
his minor child who was in the actual custody of the mother. When the 
child had reached the age of seven, the father was entitled at law to his 
custody, but the mother refused to hand him over and a Bench of this 
Court held that the father who constructively had the custody of his child; 
was entitled to have the child restored to him under Sec. 25. In Siddigun- 
nissa Bibi v. Nizamuddin Khan? a more or less similar view was expressed by 
a Bench.of this Court. In that case the mother of the child died a few days 
after her confinement and thereafter the father took the girl and put her into 
the custody of her maternal grandmother. When the father applied for the 
custody of the child, it was held by the court that he was entitled to put an 
end to the maternal grandmother’s custody of the girl and to claim restora- 
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tion of the girl as legal guardian under the Muhammedan Law; and Sulai- 
man, A. C. J. observed: 

The refusal of the grandmother to hand over the child amounted to a 
removal from, the constructive custody of the father. In these circum- 
stances Section 25 applies 

The same view has been taken by the Madras High Court in various 
cases. In Ibrabim Nachi v. Ibrabim Sabib* it was held that a father can 
apply under Section 25 of the Guardian and Wards Act for the custody 
of his minor son though the minor had all along been in the custody of his 
grandmorher, but never in the custody of his father. At page 616 Napier, 
J. observed as follows:— 

. and I cannot read Section 25. . as limiting his powers of en- 
forcing his right to the extreme cases of leaving or removal. In my mind 
those words must be read to include cases where the custody at law is in a 
certain person but the minor refuses to go or is detained. The cases where 
the court has strained the language of a section to give effect to other 
provisions and the policy of the Act will be found in Maxwell on Interpre- 
tation of Statutes and Halsbury’s Laws of England. In my opinion this 
is a case where it may properly be done. : 

In Kuppachi Raghavaiys v. Machavolu Lakshmiah® a similar view was 
taken and the case of Ibrahim Nachi v. Ibrahim Sahib was approved. 
Jackson, J. observed that 

a ward who was never in the actual custody or charge of his father may be 
deemed to be removed from his custody when the person in actual posses- 
sion repudiates to the father’s knowledge the right of the father to the 
actual custody of the minor. 


Similarly in (Kakera) Tatemma v. Marina Veeraju® it was held that 
even where the minor had never been in the custody of the guardian, in 
order to make the Act workable, a fiction must be imported into Section 25 
whereby it is deemed that the child has been constructively in the guardian’s 
custody and has left it. There can be no doubt that if Section 25 is to be 
literally interpreted, there will be some difficulty in a case like the one 
before me; but from the authorities which I have cited above, it is clear 
that this court and the Madras High Court have expressed the opinion that 
in order to render the provisions of this section workable and in order to 
prevent it being ineffectual in cases where reason demands that it should 
operate, the words of the section must be given a more liberal interpretation 
than they are literally entitled to. I have not been referred to any authority 
of any other High Court. The position therefore is this that when a 
person who has the actual custody of a minor refuses to hand over the 
said minor to the person who has the constructive custody and the lawful 
right to actual custody, then there has been a “removal” within the meaning 
of Section 25 of the Act. 

For the reasons given above this appeal fails and it is dismissed with 


The stay order is discharged. 
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nominates persons to manage property and bend over income to mutwath 
—Validity of such « provision. 

When a person makes an endowment in favour of an idol, then ordinarily 
the mutwalli of the idol will be the person who will be the manager and 
will manage the estate for the idol. It is, however, open to the ‘author’ 
of an endowment to nominate person or persons who would manage the 
endowed estate and then hand over the profits’ realised to the mutwalli or 
the manager for expenditure in connection with the objects specified in 
the deed of endowment. Ambslevena v. Sri Meenakshi, 18 A. L. J. 594. 

First APPEAL from a decree of Kunwar PARTAP BKRAM SHAH ESQ., 
Subordinate Judge of Muttra. 


K. N. Katju, B. Malik and S. C. Das for the appellant. 

P. L. Banerji and R. K. Malaviya for the respondents. 

The judgment of the Court was delivered by 

RaCHHPAL SINGH, J.—This is a defendants’ appeal arising out of a 
suit for possession. 

The facts which have given rise to the litigation between the parties 
can be stated as follows:— 

Lala Bitthal Das owned extensive properties including village Lalpur 
in Muttra district. On October 23, 1914, he executed a will, under which 
he dedicated 20 Biswa-zamindari in village Lalpur to an idol known as 
‘Sri Thakur Bare Madan Mohan Lalji Maharaj’ situate in Bengali Ghat, 
Muttra. The plaintiffs in the case are Sri Thakur Bare Madan Mohan Lalji 
Maharaj and its Mutwalli and Manager Goswami Sri Bitthal Nath. The 
case set up by the plaintiffs was that an absolute gift of the village men- 
tioned above was made in favour of the idol, plaintif No. 1, by Lala 
Bitthal Das and that according to the terms of the will, plaintiff No. 2, 
the Mutwalli of the plaintiff No. 1, was entitled to remain in possession 
of the endowed property. The plaintiffs’ complaint was that after the 
death of Lala Bitthal Das, the defendants in the suit had taken wrongful 
possession of the aforesaid village and therefore the plaintiffs instituted a 
suit for possession of the same. 

The defence of the principal contesting defendant Lala Chiranji Lal 
was that he and some other persons had been appointed trustees under the 
aforesaid will and were entitled to take possession over the property in 
suit as trustees after the death of the donor. 

The learned Subordinate Judge who tried the suit came to the con- 
clusion that plaintiff No. 1 under the management of the plaintiff No. 2, 
its Mutwalli, was entitled to the possession of the property in suit under 
the terms of the will of Lala Bitthal Das. The suit for possession was 

*F. A. 332 of 1931 
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accordingly decreed. The principal defendant Lala Chiranji Lal has come Gm 
up to this Court in appeal against the decision of the learned Subordinate  |,,, 
Judge. We may point out that Te claim 'as regards the mesne profits and — 
damages was given up by the plaintiff for the purposes of the present Ommaxı 
suit. 

The decision ‘of the point inise between the parties depends on the sx Taxon 
interpretation of the will of Lala Bitthal Das, which is printed at pages aD nee 
17 to 21 of the paper book. It is, therefore, necessary to set forth here = __ 
briefly the terms of that will. In the first: portion of the will, Lala Bitthal Rechbpel 
Das recites that his paternal cousin Parsotam Das had, in his lifetime, an Siagh, J. 
intention of excuting a will in respect of his one-third share in favour of 
his Isht Deva ‘Sri Thakur Bare Madan Mohanji Maharaj’ installed in a 

temple in Bengali Ghat in the city of Muttra, the Mohatamim.of which 
was Goswami Sri Gopal Lalji Maharaj, son of Goshwami Kalyan Raiji 
Maharaj, but he breathed his last before he could express his intention in 
black and white. He goes on to recite 


The idea sprang up into my mind that Lala Parsotam Das could not 
fulfil his hearty desire and died. It was incumbent on me to fulfil his 
desire after his death; but I have not done so upto this time, moreover, 
I too am thinking of executing a will in respect of the entire 20 biswas 
mauza Lalpur aforesaid, which is at present exclusively owned by me, 
in favour of Sri Thakur Bare Madan Mohanji Maharaj aforesaid who was 
the Isht-Deva’ of Parsotam and is also my Isht-Deva in order that the 
desire of Lala Parsotam Das and mine may, bé fulfilled and the ‘soul of 
Parsotam Das may a 
Further on Lala B bial Da states in his will “I. have 

executed this will in favour of Sri Thakur Madan Mohanji Maharaj”. ; 

Mohatamim aod Gaddi-Nashin of which was Goshwami Sri Gopal Lalji 

Maharaj aforesaid, in order that it may be given effect to after my death. 
Para 2 of the will runs as. follows:— 


After my death, Sei Thakur Bare Madan Maba Lalji Maharaj, whose 
Mohtamim and Mutwalli is at present ‘Goswami Sri Gopalji Maharaj, shall 
be the owner of, i.e., shall be benefited by the income from the entire 20 
biswa mauza Lalpur, pargana Muttra, ‘together with the grove, houses, 
Garhi, stable etc., i.e., all the inherent and adventitious rights and interests 
and buried treasure appertaining thereto, ie., the whole of it without the 
exception of any right or’ thing’ situate therein, and the name of Sri 
Thakurji Maharaj aforesaid under the management of the Mohatamim 
ane Mar mai of cue tempie, wil: be- entered: a i a 
my name. 

Para 3 runs as follows:— 

Aur ay dath, lal Lobin Din o, s Tab Raie TEL Lala 
Keshab Deo Lala Salig Ram ... Lala Ballabh Das, Khattris by 
caste, residents and bankers of the city of Muttra, who are my co-religion- 
ists and in whom I have full confidence that they will without any 
avarice, act according to this will whole-heartedly and will spend (Sarf 
kiya kare) the income from the said village in consultation with Sri 
Goswami Sri Gopal Lalji Mabaraj or whoever may be the Gaddi-nashin of 
the temple aforesaid, in the articles of Raj-Bhog, Sewa-Sringar, Bastra, 
and the requisites for the performances of the ‘festivals of the Thakurji. 
The money derived as income should not be spent in any other work. : ° 
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Cir Para 4 runs thus 
ae Out of the Raj-Bhog, Prasad will be daily given to five Vaishnavas in 
eas the Dharamshala situate in muhalla Ramyji-Darwaza in the city of Muttra, 


CHRANJI known as that of Gopal Das Salig Ram. 
Lat Para 5 runs as follows:— 
ee ee The accounts etc., relating to the income from the village aforesaid, 
Bann MADAN and to the expenses will regularly continue to be prepared in the temple. 
Monan Laur Accounts relating to the income from the village and to the expenses 
SET, incurred in the articles of Raj-bhog, Bastra and requisites for the perfor- 
Slugh 7 mances of the festivals will continue to be prepared separately in the 
i account books and those account books will be separately kept in the 
temple. 


Para 8 is as follows:— 

The Gaddi-Nashin, Muhtamim and mutwalli of the temple has accepted 
the condition No. 4. In case 2 Gaddi-nashin of the temple refuses or 
stops to feed five Vaishnavas every day, an amount which may be found 
reasonable by the persons aforesaid, at a rate to the extent of Rs.1-4-0 per 
diem, should be deducted from the income of the said village for feeding 
five Vaishnavas, and the balance, spent on’ account of the Thakurji in 
accordance with the conditions laid down above. The amount deducted 
from the village income, for feeding five Vaishnavas will be spent in feed- 
ing five Vaishnavas every day in the Dharamshala aforesaid. 

Para 10 runs thus:— 

As this village has been bequeathed for the expentes of Thakurji, no 
person, Mohtamim or Mutwalli of the temple shall, at any time, or in any 
case be competent to transfer the said village by way of sale, mortgage or 
trust etc. Let it also be known that no person Mohtamim or mutwalli 
shall, in any way, have right to transfer the property even for a particular 
necessity of the Thakurji. 

Para 11 is as follows:— 

In this will, the right to sell, mortgage, trust and transfer the said 
village has not been given to any person, manager and the gaddi-nashin 
aforesaid. No one can therefore, under his own authority, or with the 
permission of an officer, transfer the village aforesaid in any case, nor can 
anybody take any loan on it. Amy act done against the terms laid down 
in this will, shall be invalid. ' 

Para 12 runs thus:— 

One Karinda will be in consultation with the trustees, Mohtamim and 
mutwalli, appointed to make collections and assessment, and one member of 
my family or a relation of my family will supervise the village, and he 
shall be getting Rs. 20 per mensem out of the income from the village. 
If there be no fit n in my family or among the relations of my family, 
to do the work the trustees, Mohtamim and Mutwalli of the said temple, 
shall appoint a man of my brotherhood and a sum of Rs.20 per mensem 
shall be paid to him out of the income from the village. 

Para 13 states as follows:— 

If perchance, the whole or any part of the area aforesaid is acquired by 
the Government at any time, for any purpose, the compensation, whatever, 
obtained in lieu of it, should be applied by the Trustees in purchasing an- 
other property in the name of the Thakurji, under the management of the 
Gaddi-nashin of the temple. The trustees should not spend the amount 
of compensation in any other work. They should, until purchase of an- 

° other property, invest the said amount on interest. ‘The income of interest 
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and the property should. be applied in Sewa Sringar ‘and Raj-bhog of Sri 
Thakurji Maharaj, ‘that. is to say all'the conditions laid down above, should 
be applicable to that property and the money also. i 

These are the terms. of the will of Lala Bitthal Das. Now, we may 
proceed to consider the point in issue. . . 

The first contention raised on behalf of the appellant is that under the 
terms of the will, the village was not dedicated to the plaintiff No. 1, but 
there was a dedication of only the income of the village for defraying the 
expenses in connection with the objects specified.in the will. We may 
mention that this was the plea taken by the appellant in Para 21 of his 
written statement. The learned counsel for the appellant, in support of 
his contention, relies on the following sentence in Para 2 of the will:—“i.e., 
shall be benefited by the income from the entire 20 biswas .. ”. It is 
urged that these words go to show that only the income of the village 
was made waqf and that the corpus of the property was not intended to 
be transferred. We find ourselves unable to agree with this contention. 


1935 
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In order to gather the intentions of the donor we have to look to the - 


terms of the entire will and then come’ to a conclusion. ‘The intentions 
of the donor cannot be gathered by taking into consideration only an 
isolated passage in the will and by ignoring the other passages or expressions 
which are to be found in it. In our‘ opinion, when the entire will is read 
as a whole, it becomes quite clear that the donor made a gift of the entire 
village. It will be seen that in the first portion of the will, the donor 
eays:— . 
Moreover, I too am thinking of executing a will in respect of the entire 
20 biswa Mauza Lalpur aforesaid which is at present exclusively held by 

me in favour of Sri Thakur Bare Madan Mohanji Maharaj. . . 

At another place he says: 

I while in a sound state of body and mind in full possession of my five 
senses, have of my own accord and free will, therefore executed this will. 

In Para 1, the donor says:— 

So long as I am alive, I will remain in proprietaty possession and enjoy- 
ment of the village aforesaid and shall have, during my lifetime, all the 
powers that I at present have, as usual. Nobody shall have any powers 
of any sort. 

After this we come to Para 2 of the will which is most important. 
The donor says: 

2. After my death, Sri Thakur Bare Madan Mohan Lalji Maharaj, 
whose Mohtamim and Mutwalli is at present Goswami Sri Gopalji Maharaj, 
shall be the owner of,-i.e., shall be benefited by the income from the entire 
20 biswas mauza Lalpur, pargana Muttra, together with the grove, houses, 
garhi, stable etc., i.e., all the inherent and adventitious rights and interests 
and buried treasures appertaining thereto, i.e., the whole of it without the 
exception of any right or thing situate therein, and the name of Sri Thakurji 

j aforesaid under the management of the Mohtamim and mutwalli 
of the temple, will be entered in the Khewat, in place of my name. 

It is mentioned that Sri Thakurji will be the malik of the 20 biswa 
share. “No reservation of any kind is mentioned. Sri Thakurji is to be the 
malik of the entire village together with grove, houses etc. This shows 
that the dedication was in respect of the entire yillage without any limita- 
tion or any restriction. The donor says that after his death in the Khewat 
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Cm the name of Sri Thakurji is to be substituted as owner. It appears to us 

1935 that the words “shall be benefited by the income from” are mere surplus- 

— age. The donor appears to be emphasising that Sri Thakurji who will be 
CrmanjIt the complete owner will have the right to recover all kinds of profits. If 
the donor had been making a waqf in respect of the annual profits then 
Su Tuaxua there would have been no necessity to say that after his death the name 
ane HPS of the donee shall be mentioned in the khewat in bis place. 

a It is a well-recognized principle of Hindu Law that an idol is capable 
Rechbpal of holding property and the property dedicated to an idol belongs to the 
Seas®, J- idol and not to the Shebait or priest. In Girijanund Datta Jha v. Saila- 

janund Datta Jha’ their Lordships of the Privy Council made the 
following observations: 

Decisions too clear and authoritative to be doubted or disregarded have 
repeatedly laid down that an idol in Hindu Law is capable of holding pro- 
perty, and that property dedicated to an idol belongs to an idol and not 
to the sebait or priest. If it were necessary to give reasons in favour of a 
view so amply supported by authority, we should add that the opinion of 
Jagannatha goes merely to show that an idol can be the owner of property 
only in a figurative sense, possession being held by a manager or trustee, 
and that dedication of property to an idol is only a mode of creating a 
trust for religious purposes in perpetuity which is allowed by law. 

The question as to whether in a particular case an absolute or partial 
dedication has been made depends upon the terms of the instrument under 
which the endowment is made. When we find that under the terms of the 
deed an absolute estate is vested in the idol without any reservation: or 
limitation, then the conclusion becomes irresistible that the dedication was 
absolute and complete. In the case before us we find that under the 
terms of the will an absolute estate has been created in favour of the idol 
‘Sri Bare Madan Mohan Lalji Maharaj’. The testator in clear terms says 
that after his death the idol shall be the owner of the property dedicated 
and shall be entitled to the entire income of the 20 biswa-share with grove, 
houses etc, and the whole of it without the exception of any right or things 
situate therein, shall go to the idol. Taking into consideration this em- 
phatic language, the only conclusion to which we can come is that the 
dedication was absolute and complete in every respect. The donee does 
not reserve any right for himself or his heirs in the village. He makes a 
complete gift of the property together with the profits thereof to the idol. 

It was contended before us that from the subsequent clauses in the 
will, an inference can be drawn that an absolute estate was not conferred 
on the idol. We have considered these clauses but are unable to agree with 
the contentions raised on behalf of the appellant. Reliance was placed on 
Paragraph 3 of the will. All that this says is that the donor has complete 
confidence in the so-called trustees and he charges them with the duty to 
see that the income of the estate dedicated to the idol is spent towards the 
objects specified in the will. The same assertion is reiterated in Para- 
graph 10 of the will. For the reasons given above we hold that there was 
a complete and absolute dedication in favour of Sri Thakur Bare Madan 
Mohan Lalji Maharaj. 

e tL L R. 23 Cal. (645) 
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The next point urged on behalf of the appellant was that even if it 
be supposed that there was a complete dedication of the endowed property 
in favour of the idol, yet- the legal estate vested in the appellant and others 
as trustees under the terms of the will and in that capacity they were 
entitled to retain possession of the endowed property. The argument 
which is based on the analogy of English law relating to charitable trusts, 
is, however, fallacious and cannot be accepted. There is a fundamental 
difference between the juridical conceptions on which the English law 
relating to trust is based and those which form the foundations of the 
Hindu and the Mohammedan systems and that is the reason why the 
Indian Legislature in enacting the Indian Trusts Act (II of 1882) deli- 
berately exempted from its scope the rules of law relating to wakf and 
Hindu religious endowments. Section 1 of that Act, after declaring when 
it was to come into force and the areas over which it should extend in the 
first instance lays down, ’ 

but nothing herein contained affects the rules of the Mohammedan law as 
to Wakf, or the mutual relations of the members of an undivided family 

- as determined by any customary or personal law, or applies to public or 

private religious or charitable endowments:. 

Section 3 of the Act gives a definition of the word “Trust” in terms 
familiar to English lawyers. It says © “A ‘trust’ is an obligation 
annexed to the ownership of property and arising out of a confidence 
reposed in and accepted by the owner, or declared and accepted b gaint for 
the benefit of another or of another and the owner, the person w 
or declares the confidence is called ‘the author of the trust’, the person aao 
accepts the confidence is called the ‘trustee’, the person for whose benefit 
the confidence is ‘accepted is called the ‘beneficiary’, the subject matter of 
the trust is called ‘trust property’ or’ ‘trust money’, the beneficial interest or 
the interest of the beneficiary is his right against the trustee as owner of the 
trust property and the instrument, if any, by which the trust is declared 
is called the instrument of trust. These observations were made by their 
Lordships of the Privy Council in Vidya Varuthi v. Balusami Ayyar?. The 
doctrine of English law that in charitable trust the legal estate vests in the 
trustees is not applicable to India. In Mobemmad Rustem Ali v. Mustag 
Husain®, their Lordships in dealing with this question made the following 
observations: 

It is argued that the trusteenama must have dealt with an interest in 
immovable property, for otherwise the trustees could have no right to 
Maintain the suit, and such an: argument at first sight makes a strong 
appeal to those who are accustomed to administer the English law with 
regard to trustees. It needs, however, but a slight examination to show 
that the argument depends for its validity upon the assumption that the 
trustees of the Wakfnama in the present case stand in the same relations 
to the trust that trustees to whom property had been validly assigned would 
stand over here. Such is not the case. The Wakf-nama itself does not 
purport to assign property to trustees. : 

In Hindu law, there is no such thing as the vesting of legal estate in 
trustees. In Vidya Veruthi v. Balusemi Ayyar*, their Lordships made the 

'L L R 44 Mad, 631 (841) "I. L R. 42 AlL 609 
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following observations: 

It is also to be remembered that a trust in the sense in which the expres- 
sion is used in English law, is unknown in the Hindu system, pure and 
simple . under the Hindu law, the image of a deity of the Hindu 
pantheon is, as has been aptly called a “juristic entity” vested with the 
capacity of receiving gifts and holding property. Religious institutions, 
known under different names, are recorded as possessing the same juristic 
Capacity and gifts are made to them eo-nomine when the gift is 
directly to an idol or a temple, the seisin to complete the gift is necessarily 
affected by human agency, called by whatever name, he is ‘only the 
manager and custodian of the idol or the institution. In almost every case 
he is given the right to a part of the usufruct, mode of enjoyment and the 
amount of usufruct depending again on usage and custom. In no case 
was the property conveyed to or vested in him, nor is he a trustee in 
English sense of the term, although in view of the obligations and duties 
rested on him he is answerable as a trustee, in the general sense for mal- 
administration. 

According to the Hindu law as soon as a dedication is made in favour 
of an idol, the property vests in the idol, but as an idol cannot manage 
the property, the practice is that the management of the property remains 
in the hands of the Mutwalli or manager. The question as to who is to 
manage the property has to be decided with reference to the terms of the 
deed creating the endowment, but it has to be borne in mind that the 
position of the manager whether you call him Mutwalli or trustee or sebait, 
is different from that of a trustee as understood in English law and in 
whom the property is vested. According to the Hindu law, the Mutwalli 
or sebait or manager is only a person managing the estate but the property 
vests in the idol and not the manager. This being our view, we must hold 
that it is not open to the appellant to contend that the legal estate vested 
in the persons styled as ‘trustees’ in the will under which the endowment 
in question was made by Lala Bitthal Das. 

The next contention raised on behalf of the appellant was that under 
the terms of the will, the persons named therein have been given powers 
by the donor to remain in possession on behalf of the idol and to realize 
the rents and profits of the endowed-estate and to spend the same in con- 
sultation with the Mutwalli of the idol. We proceed to consider this 
question. When a person makes an endowment in favour of an idol, then 
ordinarily the Mutwalli of the idol will be the person who will be the 
manager and will manage the estate for the idol. It is, however, open to 
the ‘author’ of an endowment to nominate person or persons who would 
manage the endowed estate and then hand over the profits realized to the 
Mutwalli‘or the manager for expenditure in connection with the objects 
specified in the deed-of-endowment. Learned counsel appearing for the 
appellant cited before us Ambalavana Pandara Sannidhi Avergal vw. Sri 
Meenakshi Sundaresaral Devastanam of Madura’, in which their Lordships 
of the Privy Council held that 

an idol may have not merely a general trustee but also other subordinate 

representatives having the right to manage certain special portions of his 

property, and pay over the income so collected to the endowment, and 
"is A. L. J. 594 | 


A. L. J. R HIGH COURT - 3 l 221 
even to some degree control its use and that such rights are not inconsistent , Gv 
with the existence ofa general trustee ...... Tee 4 — 
` What we have to see is whether in the case before us the author of nbs 
the endowment laid any such scheme under which the appellant and other Caman 
persons who styled themselves as ‘trustees’ have been given any such rights. = 
On a consideration of the terms of the will, it appears to us that the conten- ser THaxur 
tion of the appellant cannot’ be accepted. We find that in Para 2 of the Bass Manan 
will, the donor after stating that he was making a complete gift, to the Woman Man 
idol “without the exception of any right or things situate therein,” recites Rechbpei 
that after his death the name of the idol under the management of Singh, J. 
Mohatamim and Mutwalli of the idol will be entered in.the khewat in his 
place. In view of this statement, we find it difficult to hold that the 
author of the endowment intended that the so-called trustees should remain 
in rent-collecting positions of the endowed-property and hand over the 
profits realized to the manager of the idol for the purpose of expenses in 
connection with the objects mentioned in the will. Had he any such 
intention, then we would have expected him to say that after his death, 
the name of the idol under the management of the trustees shall be substi- 
tuted in the khewat in his place. It is true that in Para 3 the donor recites 
that he has full confidence in Lala Lokman Das and others and he charges 
them with the duty of acting according to the will whole-heartedly and to 
spend the income from the aforesaid village in consultation with the 
Mutwalli, in the articles of Raj-bhog, Sewa-Sringar, Bastra and the articles 
for the performance of the festivals of Sri Thakur Bare. Madan Mohan 
Lalji Maharaj. But there are no clear words indicating that the possession 
is to remain with the trustees named by him. The expression “will spend 
the income from the said village in consultation with the trustee,” is not - 
in any way inconsistent with the right of the Mutwalli to make collections. 
It can be said that when the donor used the above expression all that he 
meant was that the income of the said village after being realized by the 
Mutwalli was to be spent by him and the trustee in consultation with each 
other. In this connection, the terms recited in Para. 5 of the will, are 
important. ‘The donor enjoins that the accounts of the endowed-pro- 
perty are to be kept in the temple of the idol, plaintiff No. 1. It appears 
to us that this temple owns extensive properties and the donor’s intention 
was that the income from the endowed village should: not. be amalgamated 
with the other income of the idol but should be kept separately and should 
be spent only on the objects specified by him in the will and in no other 
way. If it had been his intention that the trustees were to realize the 
income, then there would have been no necessity for him to have laid down 
a condition that the accounts should be kept in the temple. The will 
shows that every day ‘Raj-bhog’ (Feasts for an idol) was to be offered to 
the idol and then out of the feast, five Vaishnavas residing in the Dharam- 
shala named in the will were to be fed. In Para 8 the donor recites that 
the Mutwalli of the idol has agreed to this condition, but in case he does 
not perform it, the trustees will have a right to deduct a sum at the rate 
of Rs.1-4-0 daily and spend it on feeding five. Vaishnavas. From this we 
cannot draw an inference that the trustees are to realize the rents and 
profits. No right of possession is given to the trustees. In case the e« 
29 
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Cra. Mutwalli continues fully to perform the condition, the trustees have no 
power of any kind in the matter. They cannot claim any deduction out 
—— of the village income. 

CHANJI In Para 13 it is stated that if the endowed-property is at any time 

ae acquired by the Government, then the trustees in consultation with the 

Su Tuaxux Mutwalli should invest the money paid by the Government in purchasing 

Baxe Mapan other property in the name of the plaintiff No. 1 under the management 

pe of thie plaintiff No. 2 and it would be subject to all the conditions enume- 

Recbbpsl rated in respect of the endowment. It appears that the donor was some- 

Sash, J. what over-cautious and one great anxiety of his was to make such a settle- 

ment which could ensure the entire income derived from the endowed- 

estate for the expenses of the objects specified by him in the will. He 

was anxious to make rules which would prevent the Mutwalli of the temple 

from using the income in any manner he liked in defiance of the terms of 

the will. He, therefore, charged the so-called trustees to see that his 

wishes were carried out. He has, however, given no power to the trustees 

to assume possession over the estate. The money realized from the 

endowed-estate is to be spent by the Mutwalli in consultation with them, 

That is all At more than one place, the donor recites that the gift is 

absolute and is made to the plaintiff No. 1 under the management of 

the plaintiff No. 2. This indicates that he intended that though the 

estate was to vest in the plaintiff No. 1, the plaintiff No. 2, the manager, 

was to manage the estate. The strongest point in favour of the plaintiff 

is that an absolute estate is conferred on the idol under the management 

of the Mutwalli without any reservation of any kind and it is expressly 

recited that the name of the plaintiff No. 1 under the managership of the 

plaintiff No. 2, is to be recorded in the khewat as owner. The trustees 

cannot show that there is any thing in the will from which it may be 

gathered that the intention of the donor was that they should get posses- 

sion and have power of management. ‘There is only one limitation placed 

on the power of the plaintiff No. 2, in respect of the Management and 

that is that he has to spend the income of the endowed property in con- 

sultation with the trustees. It appears to us that the only power which 

the trustees have is to insist that the income of the endowed-estate is spent 

by the plaintiff No. 2, for the objects specified in the will in consultation 

with them. No power of any other kind has been given to them. In 

other words the trustees are asked to act as mere advisers and are enjoined 

to keep an eye on the plaintiff No. 2’s management of the endowed- 
property. 

For the reasons given above, we are of opinion that the plaintiff No. 2, 
in his capacity as manager of the endowed-property, is entitled to get 
possession over it and this claim of his cannot be resisted by the appellant 
and other trustees. In our judgment, the decree passed by the trial court 
is correct and must therefore be affirmed. 

For the reasons given above, the appeal stands dismissed with costs of 
the contesting respondents Nos. 1 and 2. 


Appeal dismissed 
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. FULL BENCH 

GAURI SHANKAR anD orHers (Defendants) 

Versus 
HEMANT KUMARI DEBI (Plsintif )* 
Ghet—Dedication to public—Ghatias—Rights of. 

The plaintiff’s predecessor-in-title purchased land on the bank of the 
Ganges and built a masonry għat and dedicated it to the public, who had 
been using it for generations. The plaintiff and her predecessors, had 
been looking after and maintaining the ghat, and had been realising ‘jhar? 
(toll) from the shop-keepers keeping shops on the ghat on festivals. The 
defendants (ghatias) and their predecessors had sat on different portions 
of the ghat for generations and taken alms and gifts from the bathing public 


in remuneration of the services rendered by them. In a suit by the plaintiff. 


against the defendants, beld, (1) that the plaintiff was not entitled to a 
declaration of an absolute proprietary right in the ghat as the same had 
been dedicated to the public, and:he had only the right of reversion if ever 
the ghat ceased to be used as such; (2) that the plaintiff as heir of the 
original donor was entitled to maintain a‘suit, the object of which was not 
to resume the grant but to effectuate the intention of the grantor by 
ing the property to the uses for which he dedicated it to the public; 
(3) that the defendants (ghatias) had no right of exclusive possession over 
any portion of the ghat or to put any wooden platform and fix canopies 
or railings by digging holes in the pavements mee plaintiff was entitled 
to a decree for their removal and any other articles and obstruction which 
may be found to have been placed by the defendants on any part of the 
ghat; but plaintiff was not entitled to a decree of ejectment against the 
defendants or to any permanent injunction restraining them from using 
the ghat as ghatias and ministering to the needs of the bathing public and 
receiving alms or gifts from the public which it may give them in 
remuneration of their services. 
Turner v. Ringwood Highway Boerd, L. R. 9 Eq. 418 and Remu Ghetia 
v. Reni Hemente Kumari Debi, 19 A, L. J. 483 referred to. 

Fmsr APPEAL from a decree of J. N. Kaur Esg., Additional Subordi- 
nate Judge of Benares. ae | ' 

The following is the Referring Order:— | 

Tuom and IQBAL Anan, JJ.—This appeal arises out of a suit in which the 
plaintiff who is the owner of a ghat known as Prayag Ghat Benares, prays for a 
declaration that the defendants who are mere ghatias have no right to sit on any 
portion of the Prayag Ghat in any season of the year. The plaintiff further prays 
for a permanent injunction against the defendants restraining them from using any 
portion of the Prayag Ghat as ghatias in any season of the year. 

It is not in dispute now that the plaintiff is the owner of the ghat. The ghat 
has been devoted to the public use for the purposes of bathing and the public have 
been using the ghat for the purposes of bathing for generations. It is further a 
matter of agreement that the defendants or their predecessors have sat on different 
portions of the ghat for generations and taken alms and gifts from the public who 
use the ghat and have assisted the bathers at the ghat in their performance of the 
religious rites. . 

The defendants do not-claim any right to the ghat by virtue of adverse posses- 
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sion. They do claim however that they have in respect of their long user of the 
ghat for the purpose of assisting the bathers, as above mentioned, a “right of pro- 
perty” in the ghat. 

In a second appeal which recently came before a Bench of this Court the 
question as to whether the ghatias in the position of the defendants in the present 
suit could by long user acquire a right of property in the ghat was considered but 
not decided. In the course of their judgment in that case the learned Judges 
referred to the case of Suraj Prasad v. Ganesh Ram, 19 A. L.. J. 516. In that case 
it‘was decided that the ghatias did by long user acquire a right of property in the 
ghat. That case, however, was not a suit between the owner of the ghat and the 
ghatia. It was a suit between two rival claimants as ghatias. The question 
whether the ghatia does acquire a right of property by long user of the ghat was 
not decided by the Bench in Second Appeal No. 286 of 1931, but their Lordships 
observed that if for the purpose of deciding the case before them it had been 
necessary to decide the question as to whether the right claimed by the plaintiff as 
against the owner of the ghat was a right of property they would have felt bound 
to refer the matter to a Full Bench. 

Now the question raised in this appeal is precisely the question which the Bench 
in Second Appeal No. 286 of 1931 would have referred to 2 Full Bench. In these 
circumstances we consider it expedient that this appeal should be decided by a 
Full Bench. 

Let the record be laid before Han’ble the Chief Justice for the constitution of 
a Full Bench for the decision of the appeal. 


P. L. Banerji and A. Senyal for the appellants. 
S. N. Sen, K. N. Katju, H. K. Mukerji, D. P. Maleviya and A. 
M. Gupta for the respondents. . 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a defendants’ appeal and arises out of a suit 
brought against them by the plaintiff-respondent. The ghat known as 
Prayag Ghat in Mohalla Dasaswamedh, Benares City, was built by the 
ancestors of the plaintiff and the plaintiff recently repaired the same. The 
plaintiff's case was that the said ghat was her property, that she and her 
predecessors-in-title had been in peaceful possession as proprietors and that 
she had been exercising all the proprietary rights over the same. ‘The 
defendants who are known as “‘ghatias” had been sitting in different seasons 
on different portions of the said ghat with her leave and licence for earning 
their livelihood with alms and gifts from the Hindu pilgrims who came to 
bathe at the said ghat. The defendants have cut holes on the stairs and 
pavements and fixed bamboos on them and constructed fire-hearths on the 
ghat and have thereby been damaging and injuring the plaintiff’s ghat. 
They have proved themselves to be a nuisance and have been causing damage 
to the plaintiffs ghat. The defendants are mere squatters. They have no 
right to sit on any portion of the plaintiff's ghat as ghatias without her 
consent. The plaintiff therefore prayed for— 

(1) a declaration that she was the owner of the Prayag Ghat and 
the defendants had no right to sit on any portion of the said ghat as 
ghatias in any season of the year. 

(2) a decree in her favour ordering ejectment of the defendants. 
from the said Prayag Ghat, and for removal of the railings from 
pier “A” and of planks, fire-hearths, earth mounds, canopies, bam- 
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boo poles and any other articles and obstruction which may. be 
found to have been placed by the defendants on any part of the said 
ghat, and ? , : 

(3) a permanent injunction against the defendants restraining 
them from using any portion of the said Prayag Ghat as ghatias in 
any season of the year and from sitting and squatting over the same 
for the purpose of collection ‘dan dakshina’ from the bathers. 

The appellants-defendants contended that they belonged to the com- 
munity of ghatias who were settled in the holy City of Benares from 
thousands of years and whose business and duty was to assist the pilgrims 
at the time of their bathing in the Ganges and in the proper performance 
of their religious ceremonies at the bank of the holy river Ganges. The 
Hindus, they said, built ghats on the sacred river for the convenience of 
the pilgrims. Such ghats were dedicated for the benefit of the Hindu 
community at large. It was absolutely necessary that the person building’ 
the ghat should grant a right to some members of the ghatia community or 
allow them to acquire such right by prescription of occupying definite 
portions of the said ghat by the use of chenwkis or takbis for the purpose 
of user by the pilgrims for the performance of the puja and other religious 
ceremonies. They (defendants) have been in occupation and posses- 
sion of definite sites in the Dasaswamedh Prayag Ghat from the time 
of their ancestors for hundreds of years. They had acquired a right either 
by grant (the origin of which was now lost) or by prescription or by custom 
as described above, a right to occupy the sites of the ghats in the usual 
manner by laying out chewkis and takbts and removing the same up and 
down as the river advanced or receded from the time of their ancestors. 
The plaintiff cannot deprive them of this right and they were not liable 
for ejectment. ‘The defendants also contended that the plaintiff was not 
competent to maintain the suit. '- 

The trial court decreed the suit. It found that the ghat had been 
dedicated to the use of the public but the dedication did not in any way 


affect the proprietary right and did not vest the ownership of the soil in the - 


public who had only got a right of user and the plaintiff retained her 
ownership of the soil and had a right of suit. The defendants had no legal 
rights against the owner and were liable for ejectment. 

The appeal originally came up for hearing before a Bench of two 
learned Judges who in view of the observations made in Second Appeal 
No. 286 of 1931 referred the case to the Full Bench. In Second Appeal 
No. 286 of 1931 the question whether the ghatia does acquire a right of 
property by long user of the ghat was not decided and it was observed by 
the learned Judges that if it had been necessary to decide the question as 
to whether the right claimed by a ghatia as against the owner of the ghat 
was a right of property, they would have felt bound to refer the matter to 
a Full Bench. 

It is not in dispute that the land of the ghat was purchased and a 
masonry ghat built by the predecessor-in-title of the plaintiff. The. ghat 
has been dedicated to the public and the public has been using the ghat 
for generations since it was built. It is also a matter of agreement that 
the defendants and their predecessors have sat on different portions of the 
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ghat for generations and taken alms and gifts from the public who used the 
ghat and have assisted the public at the ghat in the performance of their 
religious rites. The defendants do not claim any right to the ghat by virtue 


of adverse possession. | 
Out of the two plots on which the ghat has been built, one was 


‘purchased by Raja Jagan Narayan from Bhawani Singh under sale-deed 


dated 28th of Safar, 1229 Hijri (exhibit 23) and another by his son, Raja 
Bishun Indar Narayan under the sale-deed dated October 15, 1818 (exhibit 
24). The land has been described as plots of land of the zamindari of 
the vendors. The masonry ghat was built after these purchases. ‘The 
ghat, as already stated, has been dedicated to the public which has been 
using it since its construction. No deed of endowment is forthcoming 
which may show what rights, if any, were reserved by the plaintiff's pre- 
decessors who built and dedicated it. The plaintiff’s rights have therefore 


‘to be judged from the nature and character of the connection the plaintiff 


and her predecessors-in-title have had with it. No trustee or manager 
has ever been appointed to look after the ghat on behalf of the public. 
The plaintiff and her predecessors have been looking after and maintaining 
it. They have repaired it from time to time when it fell into disrepairs. 
The Municipal Board, Benares, called upon the plaintiff several times to do 
necessary repairs. In July 1908 the Municipal Board sent a notice 
(Exhibit $) to the plaintiff to construct a stair-case to remove the incon- 
venience of the public. On January 20, 1913 a notice (Exhibit 10) was 
sent to the plaintiff by the Municipal Board to complete the stone pavement 
of the ghat and remove the silt. In April 1913 the Municipal Board again 


. sent a notice (Exhibit 12) to the plaintiff to remove earth heaped on the 


ghat. The Sanitation Department also called upon the plaintiff from time 
to time to remove sand and earth deposited on the ghat (vide notice Exhibit 
7, dated December 2, 1916 and notice Exhibit 21, dated February 27, 1918). 
If the plaintiff had no connection left with the ghat, she would not have 
been asked to do all these acts. 

There is evidence on the record to show that the plaintiff has been 
realising ‘jharis’ from the shop-keepers keeping shops on the ghat on festi- 
vals, The ‘jharis’ (toll) realised by the plaintiff from the shop-keepers has 
been entered in the account-books maintained by the plaintiff. e wit- 
nesses have also deposed that it was realised by her. ‘The plaintiff has 
produced account-books from 1276 B. S. till 1334 showing the income and 
expenditure relating to this ghat. The ‘jharis’ (toll) realised by the 
plaintiff from the hawkers who sit on the ghat has been entered in the 
account-books, extracts of which have been proved by the evidence of 
Jogendra Nath Mukerji, plaintiffs mukhtar-e-am. 

The ghat having been dedicated to the public, it is not conceivable that 
the plaintiff or her predecessors could have ever wished to appropriate its 
income to their private use, nor has the plaintiff made any attempt to show 
that its income was ever appropriated by her or her predecessors. It there- 
fore appears that the plaintiff and her predecessors realised the income of the 
ghat and made repairs as a manager or mutawalli.and not as an absolute 
proprietor. 

The evidence produced by both sides shows that practically the whole 
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of the ghat has been occupied by the takhts placed. by the defendants and 
other ghatias. . Hardly a space of more than 4 feet has been left between 
the takhts for the passage of pilgrims and, their access'to the ghat: It is 
also proved by the evidence that the defendants have put up canopies and 
railings by digging holes in the pavements. The holes dug in the pavement 
covered by water are not only injurious to the pavement itself but are 
dangerous to the public as well, as any person may injure his foot Which 
may fall in the hole. The defendants by placing their takhts have been 
doing acts which interfere with the right of the public. If the defendants’ 
takhts are left where they are, the public would be excluded from the space 
occupied by the takhts. | . 

There being no other manager or mutwalli of the ghat, the plaintiff 
as heir of the original donor is entitled to maintain the present suit, the 
object of which is not to resume the grant but to effectuate the intention 
of the grantor by preserving the property to the uses for which he dedicated 
it to the public. . ke n , 

The plaintiff is not entitled to a declaration of an absolute proprietary 
title in the ghat, as the same has been dedicated to the public, and the 
plaintiff has only the right ọf reversion if ever the ghat ceases to be used 
as such, She or her successors-in-title can neither revoke the dedication 
nor do any act on the ground which would cause obstruction to the public 
in their use of the ghat. 

As regards the defendants’ right, they claim a right of exclusive posses- 
sion over specific plots of land and to place their wooden platforms (takhts) 
and canopies thereon by digging holes in the pavements and to minister to 
the needs of the bathing public and receive alms and gifts from them in 


remuneration of the services which they may rendet to the bathing- public. 


They have not been able to define the nature and character of the right 
claimed by them. Sometimes they stated that they were claiming a per- 
sonal right to do all these acts and sometimes they said that it was a 
customary right which belonged to the ghatias. The right claimed by the 
defendants may be divided into two parts, namely (1) a right to exclusive 
Possession over specific plots of land and to place wooden platforms and 
canopies over them by fixing poles in the pavement by digging holes in it, 
and (2) the right to minister to the needs of the bathing public and to 
receive alms and gifts from ‘it in consideration of the services to be rendered 
by them. = 4 i 
The first part cannot be claimed by the defendants under any custo- 
mary right pertaining to the ghatias because the right claimed by the 
defendants for their exclusive possession militates against the rights of the 
ghatias as a class inasmuch as the other’ ghatias would be excluded from the 
land over which the defendants claim a right to exclusive possession: If 
it had been a customary right. each and every member of the ghatia class 
without exception would be entitled to use every inch of the land and no 
ghatia would be entitled to exclude another ghatia from any specified por- 
tion of the ghat. ' l 
ere is evidence on the-record which leaves no room for doubt that 
ghatias have no customary right. They have been sitting’ at other ghats 
with the leave and licence of the owners of the ghats or the persons under 


E 
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whose management the ghats are. They have no right to occupy any 
specific portion of the ghat without the permission of the owner. There 
are several ghats which belong to Bundi State, Maharana of Udaipur and 
Jaipur State. Ghatias have been sitting on them. The evidence of Bans 
Narain Singh who is the agent of the Bundi State proves that there are two 
ghatias who sit on the ghats of the Bundi State with the permission of the 
State.” Prem Nath who is in charge of the ghat belonging to the Maharana 
of Udaipur and is himself a ghatia has also stated to the same effect. He 
has deposed that ghatias have no right to sit at the ghats without the per- 
mission of the owners of the ghat. Harnam Prasad who is in charge of the 
ghat of the Jaipur state has deposed that three ghatias sit at the ghat of 
the Jaipur State with the permission of the Jaipur Durbar and the ghatias 
have otherwise no right to sit at the ghat. 

As already stated, a dispute arose in connection with this ghat in 1917 
between-the plaintiff and two other ghatias, Baiju Ghatia and Ramu Ghatia. 
It was held that the ghatias had not acquired any right of user by prescrip- 
tive right or a right of easement or customary right to use the ghat in the 
manner in which they had done in the past except with the leave and 
licence of the plaintiff, vide Remu Ghatia v. Rani Hemanta Kumari 
Deb?. 

- In this connection it is also very significant that the other ghatias have 
executed agreements to the plaintiff and obtained her permission to sit at 
the ghat in dispute.. If the ghatias had any customary right, they would 
not have done so. So the first part of the right claimed by the defendants 
cannot be ‘established under any customary right. 

As regards its being a personal right, the defendants claim it by pres- 
cription or by a lost grant as is stated by them in Paragraph No. 10 of their 
written étatement which is as follows:— 

That the defendants have acquired a right either by a grant (the origin 
of which is now lost) or by prescription or by custom as described, a right 
to occupy the sites of the ghats in the usual manner by laying out chaukis 
and takhts and removing the same up and down as the river rises or falls, 
from the time of their ancestors, and the plaintiff, even if she be the owner 
of the ghat, cannot deprive the defendants of this right. 

In order to acquire a right by prescription or under a lost grant, it is 
necessary to show (1) that the origin of the right was legal, (2) that the 
right had been enjoyed openly, peaceably and uninterruptedly and (3) that 
the right was valid and enforceable against all. 

The ghat having been dedicated to the public, the defendants could 
not have acquired any right under any grant or prescription which might 
interfere with or limit, the right of the public. As already stated, there is 
no difference in principle between the dedication of a ghat to the public 
and the dedication of a highroad. In the case of a highway dedicated to 
the public, no person can by occupation or by user of any part of it establish 
a right as against the public over any part of the land even had it never 
been used for the purpose for which it was dedicated. As held in Turner 
v. Ringwood Highway Board? the dedication to the public cannot be limited 
by invasion of any of the members of the public nor can they by such inva- 

119 A. L J. 483 "I. R. 9 Eq. 418 
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sion however prolonged gain for themselves a title to the land or to the 
exclusive user of the land which was the subject of the invasion. The 
reason for this is clear. The user by them was a licensed user; they had a 
right to be there but their right of user could carry with it no right to 
exclude other persons. Similarly here the ghat was open to the public 
and the defendants as members of the public had a right to be at the ghat 
under the dedication and their right of user could carry with it no right to 
exclude other persons for whose use the ghat had been originally dedicated. 
So the defendants could not acquire any right by prescription or under any 
grant which could be valid and enforceable against the public. 

In order to have a lawful origin under a grant, it is essential that there 
should be a capable grantor and a capable grantee. In the case of property 


which has been dedicated, no person can make a grant affecting or inter- : 


fering with the rights of the public. If no right can be granted by any 
grant now, it could not have been granted in the past by any grant. 

It was argued that the defendants might have been given a grant 
before the dedication. Apparently there appears no reason as to why any 
person dedicating his property to the public use would make any grant in 
favour of any single individual which may restrict the right of the public. 
In the absence of any deed of grant, the only test to ascertain whether any 
grant was made in favour of any individual before dedication to the public 
is the manner in which the respective rights, if any, of the person who claims 
any right under the grant and of the public were exercised and enforced 
against each other. If dedication to the public is made subject to any 
grant in favour of any individual, his rights would have preference over 
the rights of the public and the public would exercise its rights subject to 
the rights given to any person under any grant. If the defendants had 
been granted any right of exclusive possession over any specified piece of 
land by placing their platforms, they or their predecessors would not have 
been ejected at any time nor their platforms removed. But we find that 
soon after the construction of the ghat the plaintiff’s predecessors-in-title 
took action against the ghatias and on their complaint to the authorities the 
chabutras of the ghatias were removed and the ghatias were bound over to 
be of good behaviour in 1829, 1839 and 1840. If there had been any grant 
before the dedication in their favour, it must have been much more fresh 
in 1829, 1839 and 1840 than it is now, and the defendants should have been 
able to enforce their rights under it. But the very fact that the defendants 
could not do so shows the futility of their contention that a grant might 
have been made to them before the dedication. In 1914 when the repairs 
were made by the plaintiff, the ghatias were removed from the ghat. That 
the public rights have always been paramount is proved by the fact that 
the takhts of the ghatias were removed whenever they interfered with the 
rights of the public or the public needed the whole of the ghat for its use. 
Mr. N. N. Banerji, a witness for the plaintiff, who has been working as 
the Captain of the Bengali Tola Sewa Sang, for the last 10 years, has deposed 
that the defendants’ takhts used to be removed at first through the police 
under the orders of the District Magistrate and now the defendants remove 
them themselves when asked to do so. His evidence is supported by that 
of Mangla Prasad Singh, a witness for the defendants. Mangla Prasad 
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Singh deposes that the ghatias’ takhtas are removed on the occasion of 
eclipses. It is only on the occasions of eclipses or festivals that the public 
goes to the ghat in a large number and needs the whole of the ghat tor its 
use. On such occasions the defendants’ takhts have always been removed. 
The defendants have not been able to show any single instance in which 
they exercised or enforced their rights against the public. All these facts 
leave no room for doubt that no grant was made in favour of the defendants 
before the ghat was dedicated to the public and the defendants have 
acquired no right which may affect, restrict or interfere with the rights of 
the public. As already stated, the right of exclusive possession by placing 
takhtas as claimed by the defendants is bound to interfere with and restrict 
the right of the public. The whole of the ghat has been occupied by the 


‘takhts and hardly a space of a few feet has been left open and available 


to the public, 

If the defendants had any right to occupy any specified piece of land 
and to place takhts thereon, they should have appropriated the income 
derived from toll realised from hawkers-who sit on the takhts or platforms 
on the occasion of eclipses or fairs. But it was never done so. As stated 
above, it is the plaintiff who has been realising “jharis” (toll) from the 
hawkers. This fact also negatives the right claimed by the defendants. 

It is thus clear that the right claimed by the defendants has not been 
enjoyed by them openly, peaceably and uninterruptedly and it is not such 
as may be enforceable against all; nor could its origin have been legal. 

As regards the second part of the right, namely, the right to minister 
to the needs of the bathing public and to receive alms and gifts from it in 
consideration of the services to be rendered by them, there can be no doubt 
that the bathing public has a right to go to the ghat to bathe and perform 
spiritual ablutions and to take to the ghat persons who may help it in proper 
performance of spiritual ablutions and accompanying ceremonies. The 
defendants and other ghatias have been ministering to the needs of the 
bathing public and helping it not only in the proper performance of the 
ablutions and ceremonies but also in different other manners. The plain- 
tiff has no right to interfere with the right of the public of being served 
by the ghatias. ‘The ghatias themselves as members of the public also have 
a right to enter upon the ghat and to use it. In stopping the defendants 
from going to the ghat to minister to the needs of the bathing public, the 
plaintiff would be interfering with the rights of the bathing public which 
it has under the dedication, and has enjoyed ever since the construction and 
dedication of the ghat. The plaintiff has no right to interfere with the 
defendants’ receiving alms or gifts from the public which the public may 
give to the defendants in remuneration of their services. ‘[he matter of 
receiving alms or gifts does not interfere in any way with the rights of the 
plaintiff in respect of the ghat. It is a matter purely personal between the 
public and the defendants, and so long as the defendants do not do any 
act which may amount to or cause nuisance at the ghat, the plaintiff has 
ho right to interfere with the defendants. The plaintiff is therefore not 
entitled to any injunction against the defendants preventing them from 
acting as ghatias on the ghat and in the course of attending to the pilgrims 
either standing on the ghat, remaining there or sitting at the ghat or to any 
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decree of ejectment against them. But the defendants, as already stated, 
have no right of exclusive possession over any portion of the ghat or to 
put any takhts and fix canopies or railings by digging holes in the pave- 
ments. ' 

As already stated, plaintiff is not the absolute owner of the ghat and 
is not entitled to a declaration of an absolute proprietary title in the ghat. 
The plaintiff is entitled only to a decree for removal of the railings from 
pier “A?” and of planks, fire-hearths, earth-mounds, canopies, bamboo poles 
and any other articles and obstruction which may be found to have been 
placed by the defendants on any part of the said ghat; but not to a decree 
of ejectment against the defendants or to any permanent injunction restrain- 
ing them from using the ghat as ghatias or sitting on the ghat while carrying 
on their profession of ghatias and we order accordingly. Parties will bear 
their own costs out. 


RUQIA BEGAM and oTHeERs (Defendants) 
Versus 
SURAJ MAL and orHens (Plsintiffs)* 

Musselman Waqf Validating Act (VI of 1913), Section 3—Proviso to—Im- 
pliedly’—Meening of—Whem reservation of the ultimate benefit for the 
poor etc. can be implied. 

The word “impliedly” in the proviso to Section 3, Mussalman Waqf 
~ Validating Act (VI of 1913), means that the reservation of the ultimate 
benefit for the poor, or for any, other purpose recognised by the Mussal- 
man Law as a religious, pious or charitable purpose, can be indirectly 
inferred from the recitals in the deed coupled with surrounding circym- 
stances. Accordingly where the waqif has indicated his intention that his 
object is to benefit his family, and also religious, pious or charitable pur- 
poses, it oan be implied that there is an ultimate reservation for such pur- 
particularly so when he has provided that a part of the income 
should be applied to such purposes during his own lifetime. If one object, 
namely, the maintenance of his descendants, fails, there is no reason what- 
soever why the whole income should not be devoted to the remaining object 
as indicated. | 
Where in a deed described as waqf-alalouled there is no indication 
whatsoever what object other than the maintenance of his son and 
daughters the waqif had in mind and it is not possible to say whether he 
had the poor, or any religious institution, or charitable purpose at all in 
mind, and all the circumstances lead to only one conclusion that the wagif 
never contemplated that the line of his descendants would become extinct 
and disliked the idea of any stranger becoming a mutwalli, the waqf must 
be held to be invalid, and the mere recital in the deed that the wagf-alal- 
auled was being made in accordance with law, Act VI of 1913, is not 
sufficient to make it a valid waqf. Irfen Ali v. Official Receiver, Agra, 


I. L. R. 52 AlL 748=1930 A. L. J. 978, Masuda Khatun Bibi v. Ebrahim, - 


I. L. Rs 59 Cal. 402, Tabirnddin v. Masibuddin, I. L. R. 60 Cal 901; 
Baqaullah v, Ghulem Siddiqne, 1935 A. L. J. 647 discussed. 


SECOND APPEAL from a decree of P. D. Panve Eso.,° Additional 
Subordinate Judge of Meerut, confirming a decree of H. P. ASTHANA ESQ., 
*S. A. 960 of :1933 | 
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Munsif, 
M. Mabmudullah and Mansur Alam for the appellants. 
S. N. Gupta for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is a defendant’s appeal arising out of a suit 
for a declaration that the property in dispute is not attachable and sale- 
able in execution of a money decree as it is waqf property. The courts 
below have held that the, waqf in question is invalid and unenforceable. 

On January 8, 1919 Haji Nabi Baksh executed a deed of waqf-alal- 
aulad. After reciting that he was very, old and there was no certainty of 
this transitory life, he mentioned that he had four children, one son and 
three daughters, and had some house properties, and declared 

therefore by way of foresight and for the sake of the maintenance of the 
son and daughters aforesaid I have in accordance with law, Act VI of 1913, 
made a waqf-alal-aulad in favour of the son and the three daughters in 
accordance with the legal shares under the Muhammedan Law, of the two 


He provided that during his lifetime he would remain the mutawalli 
of the waqf property, and out of the income of the waqf property he 
would give proportionate shares to his son and daughters for their main- 
tenance; that after his death his son should remain the mutawalli and his 
authority and powers would be like his own, and a chain of arrangement 
relating to the appointment of the mutawalli should continue along the 
line of the sons of the waqif, generation after generation, and that 
no stranger should have the right to be appointed a mutawalli. 
If at any time the mutawalli on account of his bad acts interfered 
with the income of the waqf property and did not give the 
proportionate share to any share-holder, the said share-holder could 
get another mutawalli appointed through the District Judge. He 
also provided that at no time any mutawalli should fave the 
right to sell or mortgage the property made waqf of, and that it would 
be his duty to repair the endowea houses out of the income of the fund, 
and to distribute the surplus in proportionate shares to the beneficiaries. 
He described the deed as waqf-alal-aulad. 

In the document there was no express suggestion anywhere that he 
was making a waqf-fi-sabilillah (in the way of God), or for the benefit 
of the poor, or for any other religious or charitable purpose. Neither the 
poor, nor any religious institution, nor any charities were mentioned. 
The declared object was “by way of foresight and for the sake of the 
maintenance of the son and daughters.” No doubt it was stated that the 
“waqf-alal-aulad was made in accordance with law, Act VI of 1913”; 
but there was no indication as to what was to happen to the income if the 
line of the descendants became extinct. He provided that ‘no stranger 
shall have the right to be appointed mutawalli.” The waqit, therefore, 
took it for granted that for all time to come there would be his descendants 
in the line of his son, generation after generation, and so expressly confined 
the mutawalliship to his descendants. He also gave a right to a future 
share-holder in the profits, to apply to the District Judge for the appoint- 
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ment of another mutawalli if there was any failure to give the propor- 
tionate share to him. All these circumstances lead to only one conclusion 
that the waqif never contemplated that the line of his descendants would 
become extinct, and disliked the idea of any stranger becoming a muta- 
walli. 

` It is well known that prior to 1913, Muslim waqfs for the mainten- 
ance of the family or descendants were held by their Lordships of the 
Privy Council to be invalid, unless there was a substantial dedication to 
charity. The Mussalman Wakf Validating Act (Act VI of 1913) was 
passed professedly for validating waqfs in favour of families, children and 
descendants. It was held by their Lordships of the Privy Council that the 
Act was not retrospective, but was only prospective. Accordingly pre- 
vious waqfs of such kind would still be invalid. Subsequently the Mussal- 
man Wakf Validating Act (Act XXXII of 1930) was passed, and the 
Wakf Act of 1913 was given a retrospective effect provided it did not 
affect rights which had accrued before 1930. 


But even though Act VI of 1913 recognises as valid purposes the 
maintenance and support of one’s family, children or descendants, and 
also in the case of Hanafi Mussalmans, his own maintenance and support 
during his lifetime and the payment of his debts out of the rents and’ pro- 
fits, there is a proviso that 

„the ultimate benefit is in such cases expressly or impliedly reserved for the 
poor, or for any other purpose recognised by the Mussalman Law as a 
religious, pious, or charitable purpose of a permanent character. 

It is quite clear that there is no such express provision in the deed of 
waqf before us. The only question is whether it can be said that a 
reservation of the benefit for the poor, or other religious or pious purpose 
of a permanent nature is implied. No doubt the waqif intended to create 
a permanent waqf which was to remain in operation in perpetuity, from 
generation to generation; but it would come within the definition of 
“Wakf” as contained in Section 2(1) only if Section 3 is complied with, 
and the requirement of the proviso to that section is fulfilled. 

The word “impliedly” has not been defined anywhere; but it seems 
to us that it must mean that the reservation can be indirectly inferred 
from the recitals in the deed coupled with surrounding circumstances. 
Of course, where there is such a reservation in the operative portion of the 
document by which the dedication is effected, there would obviously be an 
express reservation to that effect. But even if there be no such reservation 
in the operative portion of the document, there may be some indication 
in the introductory portion, or in the recital of facts, or in the recital of 
the object and purpose, from which it might be implied that the waqif had 
a possible ultimate benefit to the poor, or any religious, pious, or charita- 
ble purpose, in his mind. But where the document contains no such in- 
dication and it is impossible to say that tHe waqif had any such purpose 
in view even as a remote possibility, and indeed where the waqif does not 
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seem to have contemplated the extinction of the line of his descendants . 


at all, it is difficult to say that any reservation of such benefit is implied. 
On the one hand there is the case of Irfan Ali v. Official Receiver, 
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Agra’, in which there was difference of opinion between the Judges who 
first heard the case, and the matter was ultimately decided by a Letters 
Patent Bench. It was held that where there was no express reservation of 
ultimate benefit for the poor, or for religious, pious, or charitable purpose 
then the mere use of the word “wakf” was in itself not sufficient to imply 
that there would be an ultimate benefit to the poor. It does not seem 
to have been pressed before the Bench that inasmuch as there was an 
express provision that the balance left out of the one-third income of the 
property would be employed “on good acts recognised as such by the 
Muhammedan Law (as for instance fatiha, offerings for elders, education 
and marriage of children etc.)” then on the analogy of cy pres doctrine, 
the remaining two-thirds of the income would be for similar purposes and 
charities, in case the line of the descendants became extinct. It is, there- 
fore, not clear whether this aspect of the question was urged before the 
Bench and at all considered. © 

. In the case of Masuda Khatun Bibi v. Mebemmad Ebrahim’, the waqf 
deed had described itself as “making a waqf and sadqa in the way of God”, 
and there was in the preamble a reference “for the maintenance of my 
family and children and for purposes of pious works of charity, and for 
the benefit of the public and the poor.” The Bench held ’ 


that although the mere use of the word waqf cannot by itself be regarded 
as connoting an implied reservation of the ultimate benefit to-the poor, 
there was enough in the terms of the waqf to hold that it did, by necessary 
implication, provide for an ultimate benefit for the poor and for the pur- 
poses recognised by the Musalman Law as religious, pious, or charitable. - 

In the case of Tahiruddin Abmad v. Masibuddin Abmad®, following 
the earlier cases it was held that an intention of ultimate benefit to the 
poor cannot be inferred from the mere word “w ; and that the ulti- 
mate gift to religious purposes must be implied gt the terms of the 
document and is not to be implied from the mere fact that the settler was 

purporting to make a waqf. There was, however, 2 provision that the 
waqif would pay 1|16th portion of the income to Muhammadan poor, keep 
1|16th to himself, and that the remaining 14|16th were to, go to his heirs 
and descendants. There was no express provision that the gift of 14|1é6th 
of the income to the heirs and descendants was a gift which was subject, 
upon its failure, to be replaced by an ultimate gift to the poor, or for that 
matter, to any other charitable purpose. The Bench held that the waaf 
was invalid. ‘There again the applicability of the doctrine of cy pres, well 
recognised in Muslim jurisprudence, does not appear to have been pressed 
before the Bench. 

On the other hand, in the case of Bagaullah Kben v. Ghulam Siddique 
Khen* another Bench of this Court had to consider a deed of waqf which 
also had not made any express reservation of the ultimate benefit to the 
poor in respect of 1|16th of the income. The deed used the words “waqf- 
fi-sabilillah”, i.e., dedication in ‘the way of God, and the waqf had'-been 
created in perpetuity and contained the provision for appointment of 
mutawallis for all time to come. A portion of the usufruct of the waqf 
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property had been reserved for pious and charitable purposes; but the 
waqif made no provision for the application of the rest of the income, ie., 
15|16th, for such purposes in case the line of descendants became extinct. 
On a consideration of all the circumstances, the Bench came to the con- 
clusion that there was an implied dedication for charitable and pious pur- 
poses. 

It seems to us that if we were to insist on a clear reservation in the 
deed directing that the benefit. of the entire income should ultimately go 
to the poor, then we would be insisting on an express provision in the 
deed, and we would be entirely ignoring that the Act contemplates even 
an “impli ” reservation. A reservation of the ultimate benefit can be 
implied only when it is not express; and although it must necessarily be 
implied from the terms of the document read in the light of the sur- 
rounding circumstances, it must be a matter of mere indirect inference 
and not direct conclusion. Where the waqif has indicated his intention 
that his object is to benefit his family, and also religious, pious, or chari- 
table purposes, it can be implied that there is an ultimate reservation for 
such purposes, particularly so when he has provided, that a part of the 
income should be applied to such purposes during his own lifetime. If one 
object, namely, the maintenance of his descendants, fails, there is no reason 
why the other object should also fail, and no reason whatsoever why the 
whole income should not be devoted to the remaining object as indicated. 

But in the present case, as already pointed out above, there is no in- 
dication whatsoever what object other than the maintenance of his son 
and daughters the waqif had in mind. It is not possible to say whether he 
had the poor, or any religious institution, or any charitable purpose at all 
in mind. We must, therefore, hold that the deed in question in the pre- 
sent case is not in accordance with the requirements of Act VI of 1913. 
No doubt there is a recital that the waqf-alal-aulad was being made in 
accordance with law, Act VI of 1913, which, it is argued on behalf of the 
defendants, implies that the requirements of that Act were fulfilled. 
After giving the matter our best consideration we have come to the con- 
clusion that the mere reference to the Act should not be considered suff- 
cient, as that Act refers to various purposes. Had there been any mention 
of a religious, pious, or charitable purpose, then a reference to Act VI of 
1913 would have been very important and significant. On the whole, we 
think that this deed should not be upheld as a valid waqf. We accordingly 
dismiss this appeal with costs. 

Appeal dismissed 
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BHARATPUR STATE (THRouGH Major H. W. C. ROBSON, 
ADMINISTRATOR (Plaintiff) 
' VETSHS 
; SRI KRISHAN DAS Aand OTHERS (Defendants) * 

Hindu Lew—Alienation—Fatber of a joint femily—Whetber can bypothecate 
ancestral property by way of security for payment of rent which would 
fall due under a lease executed by himself—Without proof of legal necessity 
or benefit to estate. 

Where the father of a joint Hindu family creates a charge upon the 
ancestral property as security for the payment of the rent which would 
fall due under a deed of lease which had been executed by himself and 
which has been found to have been executed without the existence of 
legal necessity or benefit to the estate. Held, that in case there is no 
antecedency (in point of time and in fact) of the liability under the 
lease, the hypothecation of joint ancestral property by way of security 
would not be valid in such a case. Chakben Lal v. Kenbaiya Lal, [1929] 
A. L. J. 199 approved. 


Fist APPEAL from a decree of Nawan Hasan Esa., Subordinate 
Judge of Aligarh. 
The following is the Referring Order:— 


This is a plaintiff’s appeal, the plaintiff being the Bharatpur State through 
its Administrator. On January 15, 1934 Bohra Dip Chand deceased, who 
was the father of defendants second set, took a lease of the village of Pani Gaon 
for a period of nine years from the plaintiff at an annual rental of Rs.2,700. 
On April 24, 1924 he executed a security ‘bond for Rs.8,000 for due payment 
of the lease money and by means of that security bond he mortgaged a certain 
property in the village of Kanchrouli. Bohra Dip Chand defaulted in payment 
of the lease money in 1332 and 1333 Fasli; and then he gave up the lease, and 
soon afterwards he died. ‘Thereafter the plaintiff State sued the sons of Bohra 
Dip Chand, i.e., defendants second set, for recovery of the arrears of rent in 
respect to 1332 and 1333 Fasli and the suit was decreed by a revenue court in 
the district of Muttra on May 25, 1928. That decree was subsequently trans- 
ferred for execution to Aligarh, in which district the property in suit is situated; 
and in execution of the said decree the property in suit was attached and Octo- 
ber 21, 1929 was fixed for sale. Meanwhile, however, defendants first set, 
having obtained in 1927 a simple money decree against Bohra Dip Chand and his 
son Sardar Singh defendant No. 6, put the property in suit to sale and purchased 
it themselves on August 21, 1929. They accordingly filed an objection under 
Order 21, Rule 58, C. P. C. in the execution proceedings of the plaintiff, and on 
December 19, 1929 the executing court passed an order to the effect that the 
property in suit could not be sold in execution of the decree for arrears of rent 
of the Bharatpur State, but at the same time the Court recorded a finding that 
there was a charge of Rs.3,000 of the State on the property in suit for recovery 
of which the State was competent to sue. The plaintiff State has accordingly 
instituted the present suit for recovery of the said amount with interest and costs 
by sale of the property in suit. 

The suit was contested by defendants first set and the main ground of 
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was therefore invalid. A written statement to this same: effect was put. in by 
Lakshmi Chand defendant, No. 9,, while Karan Singh defendant No. 7 filed a 
written statement in which he alleged that according to the plaintiff’s own Case 
he had separated from his family before the execution of the deed of lease and 
be had therefore been unnecessarily impleaded and was entitled to his costs. 

The Subordinate Judge of Aligarh who tried the suit has found against 
the plaintiff on the main issue; that is to say, he has found that Bohra Dip Chand 
was not competent to charge the property under the hypothecation bond of April 
24,'1924 which he executed by way of security. The suit has accordingly been 
dismissed with costs and the plaintiff State has come to this Court in appeal. The 
appeal is contested by defendants first set. Defendant No. 7 is also represented by 
counsel and he claims his costs on the ground that be has been unnecessarily im- 
pleaded in the appeal. 

vanna clas have been cka baran by lean counsel Gor the: planett: 
appellant; but some of them can be briefly disposed of. 

The first plea which we will “deal with is a plea whereby learned counsel for 
the plaintiff-appellant attacks the finding of the court below that the p 
suit was ancestral. ee ee es 
Chand and three of his sons (other than Karan Singh) were joint;.there does not 
seem to have been any allegation to the contrary. The property was apparently 
purchased by Bohra Dip Chand from the, heirs of his brother after partition, but 
the evidence of plaintiff's own witness Ram Sarup discloses that there was.a large 
nucleus of ancestral property from the funds of which the purchase might have 
been made. The fact that the property in suit was ancestral was practically 
admitted at the trial and the plea which has now been taken -before us finds no 
place in the memorandum of appeal. In view of all the above circumstances we 
sok leer Seek Se i Aaa aca al r 
and: we accordingly reject this plea. 

The next point taken before us is that the defendants first set have taken a 

peculiar plea as regards the competence of Bohra Dip Chand which plea was only 

ee ee A 
Ges phic. tale dd ea ol wecli-aemw tel were joine qth cher Cacher: and it is 
contended that such acquisition of rights has not been established. The decree of 
defendants first set was against Bohra Dip Chand and Sardar Singh only and it is 
argued that it was the duty of. the defendants-respondents to show in this suit what 
members of the family they impleaded in the execution proceedings and whose 
rights they actually acquired under the sale—which took p liee ate de dadia 
Bohra Dip Chand—and that then only. TE a a right to impeach the 
validity of the mortgage. We are unable to accept this plea. As we bave shown, 
Bohra Dip Chand and 3 of his sons were joint-and the was ancestral; 
and it was held by a Bench of this Court in Madan Lal v. Čhiddn AL. J. [1930] 
1528, that in suit for sale upon a mortgage executed by the father of a Hindu 
family an auction purchaser under a simple money decree against the father was 
entitled to put the mortgagee to proof of the validity of his mortgage on 2 ground 
which might have been taken by the sons: In any case the point is only of 
academic interest in this suit inasmuch as Lakshmi Chand defendant: No. 9, who 
was admittedly joint with his father, has himself set up this plea in his written 
statement; oe are one ee eee 
E 1929 in favour of defendants first set. , 

Ese pae lhe tore a aat ce tune pose ra a a o 
fe sae e's of the family..and was such’ as a prudent Hindu father, whose otcupa- 
a aa a aa 
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fore it is binding on the sons and creates a valid charge upon the property. On 
this plea also we must find against the plaintiff. Learned counsel for the plaintiff 
concedes that the onus of establishing this plea lay upon the plaintif. The 
latter’s own witness Ram Sarup admits that Bohra Dip Chand‘had an income of 
Rs.12,000 or Rs.13,000 per annum. Another witness of the plaintiff, by name 
Chaube Gopinath, who is in the service of the Bharatpur State as a mukhtar-i-am, 
says in his evidence that in the lease granted to Bohra Dip Chand “there was pro- 
bability and chance of profits” and in his opinion there would be a profit of about 
Rs.1,000 per annum; but in cross-examination he has had to admit that before 
1923 this property was leased at a rental of Rs.1,000 only and that in 1928 it was 
re-let at a rental of no more than Rs.1,500. We cannot find anything on’ the 
record which would have justified Bohra Dip Chand in agreeing to pay an annual 
rent of Rs.2,700 for the property in suit and we are clearly of opinion that the 
plaintift-appellant has failed to establish that the lease was beneficial to the family 
or that there was any necessity whatsoever for charging the family property as 
security for this lease which, incidentally, Bohra Dip Chand gave up after three 
years. 
It is, however, pleaded that the hypothecation bond -was executed to liquidate 
an antecedent debt inasmuch as the mortgage bond would only become operative 
when a debt or liability came into existence; that is to say, when the hypothecation 
bond became operative, there would already be an existing liability. ‘The position 
was this: The hypothecation bond was executed as security for payment of a 
potential debt; and when the potential debt became an actuality, the hypotheca- 
tion bond would automatically come to life. Thus its operativeness was depen- 
dent upon the contingency of a future debt coming into existence; and when that 
occurred, the hypothecation bond would ipso facto become enforceable. ‘The 


happening of these two events would be to all intents and purposes simultaneous 


and in our opinion it cannot be held that there was any such antecedence in time 
as was contemplated by their Lordships of the Privy Council in Brij Nersin v. 
Mangal Prasad, I. L. R. 46 All. 95, and as would render the sons’ interests in the 
ancestral property liable to sale under the mortgage. 

The next plea in order of logical sequence among those which have been taken 
before us is that a father of a joint Hindu family has, apart altogether from the 
question of legal necessity or the existence of an antecedent debt, the power to 
charge the family property in the capacity of a surety for his subsequent liabilities. 
But since we propose to refer this matter to a Full Bench, we will first deal with 
the other remaining plea which has been argued before us by learned counsel and 
which is concerned with the effect of the revenue court’s order of December 19, 
1929, which was passed in the proceedings under Order 21, Rule 58, C, È C. 
upon the objection of the defendants-respondents. The operative portion of that 
order reads as follows:— i : 

“I would not, therefore, sanction sale of the estate. I accept the objection 
of Srikishan Das and order that no sale of the estate can be made in this decree of 
Bharatpur State. I would, however, hold this burden of Rs.8,000 of the Bharat- 
pur State on this estate for which the State may sue.” 

Learned counsel for the plaintiff-appellant pleads that this was an order 
passed under Rule 62 of Order 21 and that the effect of it is to stop the defendants 
first set from now challenging the hypothecation inasmuch as a “clim” by the 
mortgagee to the effect that he had a charge on the property was decided against 
the said defendants and they instituted no suit within 12 months from the date 
of such order. If this were so, the question would arise as to whether the written 
statement of defendants first set which was filed within 12 months, would or 
would not satisfy the conditions of the rule of limitation; but in the view which 
we take of the matter it will not be necessary to consider this point. In order to 


A.l- J.R. HIGH COURT | uy 239 


Val 


ee ner er ee eee 1929 wag an order under 
Rule 62 counsel has to satisfy us (1) that the attachment was not raised by the 
court and (2) that there was a “claim” by the mortgagee within the meaning of 
Rule 58. As regards the former point, there is nothing in the order itself to show 
that the attachment was‘not raised and it is admitted in Paragraph 8 of the plaint 
that the property was relinquished from attachment by the court. As regards 
the second point, we have no doubt whatever that the claim or objection as con- 
templated in Rules 58 to 63 is a claim or objection by a third party and does not 
include a claim or objection made by the decree-holder who is putting his decree 
into execution. Rule 58 reads as follows:— 

Ae iiere ang daa u preferred to ar ay ob cuca atio de aia 
af any’pro oe I T e E E 
N: attachment, the court shall proceed to investigate the claim or 
objection with the like power as regards the examination of the claimant or objector 
and in all other respects as if he was a party to the suit.” 

The words underlined by us indicate that the claim or objection as envisaged 
therein is not a claim or objection by the decree-holder. In our opinion the order 
of December 19, 1929, although it does not in so many words direct that the 
attachment be raised, cannot have been other than an order under Rule 60, in 
which the revenue court purported also to embody a sort of informal notification 
of the plaintiff's charge of the nature contemplated by Rule 66. 

The last point which arises in this appeal is whether or not Bohra Dip Chand 
was competent to charge the ancestral property as security for payment of the 
lease money as it fell due under the deed of: lease dated April 24, 1924. In the 
case of The Mebsraja of Benares v. Ramkwmer Misir, I. L. R. 26 All 611, one 
Ram Prasad took 2 lease of four villages from the Maharaja of Benares and in order 
to secure due payment of the rent 2 surety bond was entered into by the lessee 
himself and two other persons, each surety hypothecating certain property ss 
surety. The rent for certain years fell-into arrears and the Maharaja sued in the 
revenue court and obtained a decree; and having failed to realise the decretal 
money by execution in the revenue court, he sued the sons of Ram Prasad and of 
the two other sureties, the fathers being then dead. A Bench of this Court held 
that the property was liable under the hypothecation bonds. No plea appears to 
chave been taken in that case to the effect that only-a liability would rest 
upon the son of a surety for payment of money. In Lal v. Kanbaiys Lal, 
27 A. L. J. 199, the question of a son’s liability for the suretyship of his father 
was considered by the learned Chief Justice and Kendall, J. They referred to the 
case of The Maberaja of Benares v. Rem Kumar Misir and observed that in that 
case “the contention that the text and the commentary (i.e., of the Mitakshara) 
refer only to a case where the amount has been previously paid and exists as a debt 
was repelled by this High Court”; but they expressed the view that “the E 
of the father as surety did not entitle him to alienate the family 
accordingly held that a charge which the father had created upon dd aM edd 
Rees es ae ee ee eae 
good and that it could not be repudiated by the sons. In Mate Din Kendu v. 
Rem Lakben Abir, 27 A. L. J. 1285, a different view ‘appears to have been taken 
by Young, J. and Bennet, J., who followed the view which was taken in the 
cause of The Mabaraja of Benares v. Ram Kumar Misir, and they remarked that 
no authority to the contrary had been shown to them, from which observation it is 
clear that the case of Chakben Lal v, Kenbaiya Lal was not referred to. The 
Privy Council case of Brijnsrain v. Mangal Prasad, Í. L. R. 46 AIL 95 and the 
propositions of law laid down therein were discussed and in that connection the 
Court observed as follows:— 

“But we are of Opinion that ia laying dowi these: §ptopesitions their Lord- 
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ships of the Privy Council had no intention to apply the propositions to a case 
like the present, which is a case of a hypothecation bond of suretyship. There was 
no mention at all in the judgment of their Lordships of any such question having 
been raised before them. We consider that if their Lordships had intended to lay 
down the proposition that a Hindu father could not bind the estate of the joint 
family by hypothecating the estate for the purpose of suretyship, the proposition 
would have been clearly stated in the judgment of their Lordships. We consider 
that a proposition’ of such an importance as that in the present case would not 
have been laid down by their Lordships merely by implication, but would have 
received separate treatment and consideration. Accordingly, as we consider that 
this ruling of their Lordships is not intended to apply to the circumstances of 
the present case, we consider that we ought to follow the ruling in The Mubsraja 
of Benares v. Ram Kumar Misir.” 

In the case of Dwerke Das v. Kishan Das, I. L. R. 55 All. 675=1933 A. L. J. 
1459, the existence of some difference of opinion in this Court was recognised. As 
regards other High Courts, we have been referred to Hira Lal Marwari v. Chandra- 
bali Halderin, 13 C. W. N. 9, Rasik Lal Mandal v. Singbtswar Rei, I. L. R. 39 
Cal. 843 and Brij Nath Prasad v. Bindesbwari Prasad Singh, A. I. R. 1925 Pat. 
609. In view of the conflict which appears to exist, particularly in this Court, 
as to whether a son’s liability for security given by his father is a personal liability 
or whether a valid charge can be made by the'father on the ancestral property, 
we are of opinion that the matter is one which should be decided by a Full Bench. 
We accordingly direct that the case be laid before the Hon’ble Chief Justice with 
a request that the following question be referred for determination to a Full 
Bench: l 

Whether the father of a joint Hindu family can lay a valid charge upon the 
ancestral property as security for the payment of the rent which would fall due 
under a deed of lease which had been executed by himself and which has been 
found to have been executed otherwise than for the benefit of the family or for 
family necessity. 

P. L. Banerji and N. Upadhiya for the appellant. 

Panna Lal and S. B. L. Geur for the respondents. 


The following judgments were delivered:— 


Baypat, J.—The facts of this case are stated at length in the refer- 

ring order and the question of law that we have got to decide is:— 
Whether the father of a joint Hindu family can lay a valid charge upon 
the ancestral property as security for the payment of the rent which would 
fall due under a deed of lease which had been executed by himself and 

, Which has been found to have been executed otherwise than for the benefit 

of the family or for family necessity. 

Learned counsel for the appellant argued that it was open to him to 
go into the facts of the case and to show that the charge upon the ancestral » 
property was made in lieu of an antecedent debt and as such was valid and 
that the way in which the question was formulated did not suggest that 
the charge was not in lieu of an antecedent debt. I am of the opinion 
that this point has been already decided by the Bench which has referred 
the question to us, and that it is permissible to us to look into the order 
with a view to satisfying ourselves whether the matter has or has not been 
decided by the Bench. The order says: 


It is, however, pleaded that the hypothecation bond was executed to 
liquidate än antecedent debt inasmuch .as the mortgage bond would only 


A.L J.R HIGH COURT ` 241 


become operative when a debt or liability came into existence; that is to 
say, when the hypothecation .bond became operative, there would dlready 
be an existing liability. The position was this:. The hypothecation bond 
was executed as security for payment of a potential debt; and when the 
potential debt became an actuality, the hypothecation bond would automa- 
tically come to life. Thus its operativeness was dependent upon the con- 
tingency of a future debt coming intd existence; and when that occurred, 
the hypothecation bond would ipso facto become enforceable. The 
happening of these two events would be to all intents and purposes simul- 

. taneous and in our opinion it cannot be held that there was any such 
antecedency in time as was contemplated by their Lordships of the Privy 
Council in Brij Narain y.. Mengal Prasad, I. L. R. 46 AlL 95, and as would 
render the sons’ interests in the ancestral property liable to sale under the 
mortgage. \ 

: Even if the question were open, I am of the opinion that it is im- 
possible to hold that the, security bond executed by Bohra Dip Chand, the 
father, was in, lieu of an antecedent debt as understood in Hindu Law. 
The facts are that Dip Chand took a lease of some property on January 15, 
1924 from the Bharatpur State on an annual rent of Rs.2,700 for 9 years, 
and on April 24, 1924 he executed a'security bond in which he mentioned 
the fact that he had taken a lease for nine years and that the Bharatpur 
State had demanded a security of Rs.8j000 from him’ in respect of the 
said lease and therefore he was hypothecating 137 odd bighas of land of 
khewat No. 1 in village Kanchroli. It has been found that the above 
mentioned property is ancestral property. The lease which Bohra Dip 
Chand had taken from the Bharatpur State is not on‘the record of the 
case, and it may well be that’ one of the conditions of the lease was that 
the lessor would have to execute a security bond in which event the two 
transactions would be practically one and there would be no “real dis- 
sociation in fact”. Apart from that the lease was taken, as appears from 
the evidence of Chaubey Gopi Nath; an employee of the Bharatpur State, 
at an auction sale held some time in July 1923, although the thekanama 
itself was executed on January 15, 1924. We do not know whether any 
sum was paid by Bohra Chand on the date of the auction, and it may well 
a that a year’s rent was paid in advance, and even if nothing was paid 

ren rent was not due at the time when the security -bond was 
sooner in April 1924. It is true that an undertaking had been given 
by: Dip Chand when he took the lease and that undertaking involved a 
pecuniary liability, but the question is whether it is possible to construe 
that undertaking involving a pecuniary ‘liability as a debt. It must be 
remembered that the general principle i in regard to the power of the father 
under the Mitakshara Law in his capacity of manager and head of the 
family with reference to the joint family property is that — 


he is at liberty to effect or to dispose of the joint property in respect of 
purposes denominated necessary purposes.. The principle in regard to this 
is analogous to that of the power vested in the head of a religious endow- 
ment or muth, or of the guardian of an infant family, 


but side by side with this principle is the fact that there is 
an obligation of religion and piety which is placed upon the sons and grand- 
sons.... to discharge their father’s debts, 
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and ’ č 
although the correct and general principle be that if the debt was not for 
the benefit of an estate then the manager should have no power either 
of mortgage or sale of that estate in order to meet such a debt, yet an 
exception has been made to cover the case of mortgage or sale by the father 
in consideration of an antecedent debt 
and it was observed by their Lordships of the Privy Council in the case of 
Sabu Ram Chandra v. Bhup Singh’ from which ruling I have been quoting 
freely, that : 
this being an exception from ʻa general and sound principle, .... the 
exception should not be extended and should be very carefully guarded. 
_ This conflict was noticed again by their Lordships of the Judicial 
Committee in the case of Brij Narain v. Mangal Prasad? and they 
observed: ` 
= It is enough to say that both principles are firmly established by long 
PE EE E E eee the term 
‘antecedent’ debt represents a more or less desperate attempt to reconcile 
the conflicting principles. 

In the present case the father had not borrowed any sum of money 
from any creditor prior to the execution of the security bond, and it can- 
not be said that the bond was executed in lieu of ‘the former borrowing. 
The bond was in the sum of Rs.8,000, and in no case can it be said that 
by the time of the execution of the bond he had become liable to pay this 
sum.’ The undertaking for the payment of the annual rent given by the 
father was to mature into a pecuniary liability at a date subsequent to the 
execution of the bond and, as such, there was no antecedency in time, 
and in the absence of the lease it is not possible to say that there was any 
real dissociation in fact; on the contrary the circumstances suggest that the 
execution of the security bond, was one of the conditions on which the 
lease was given. 

Coming: to the question which has been referred to us, I am of the 
opinion that the father of a joint Hindu family cannot lay a valid: charge 
upon, the “ancestral property under the circumstances mentioned in the 
question. 

In Chapter VI, Sections IV, LII, of the Mitakshara, it is laid down as 
follows:— 

Suretyship is enjoined for appearance, for confidence, and for payment. 
On failure of either of'the first two, the surety himself in each case shall 
, , pay; on that of the third, his sons also must pay. 

. . As pointed out by Ranade, J. in the case of Tuksrambbat v. Ganga- 
ram’, - 
Brihaspati recognises four different classes of sureties: (1) sureties for 
appearance, (2) sureties for honesty, (3) sureties for payment of money 
lent, (4) and sureties for delivery of goods. The obligation of the first 
two'kinds of sureties is limited to themselves personally, and does not bind 
their sons; but the obligation incurred by the last two kinds of sureties 
binds them, and their sons elso after their death. The commentary of 
Ratnakar on this text expressly states that the sons shall be compelled to 
pay debts incurred by their father under the last two classes of surety obli- 

1. LR. 39 AL 4837 -> "I LOR. 46 AIL 95 

*L L R. 23 Bom. 454 at 459 and 460 


A. L. J. R ; HIGH COURT | 243 


gations. The texts of Narad and Yajnavalkya recognize three classes of 
surety obligations only those for appearance, those for honesty, and those 


for payment. Narad does not set forth the son’s obligation in this place,’ 


but the Yajnavalkya text is quite as explicit as that of Brihaspati. ‘The 
sureties of the first two classes must pay the debt, and not their sons, but 
the sons of the last kind of surety may be compelled to pay their father’s 
debt incurred by him as surety. Katyayana refers to the-same kind of 
surety when he lays down that the grandson of such a surety need on no 
account pay the debt, but the son must make it good without interest. 
The text of Vyasa makes the same distinction between the son and grand- 
son’s liabilities for such suretyship. Manu’s texts on the subject clearly 
distinguished between sureties for appearance or good behaviour, and 
sureties for payment. The son shall not, according to Manu, in general be 
compelled to pay money due for suretyship, or idly promised to musicians 
and actresses, or lost at play, or due for spirituous liquors, or for tolls or 
fines. The general words ‘money due for suretyship’ used in the text are 
expressly stated by the commentator Kulluka-to refer only to sureties for 
appearance and good behaviour, but as regards a surety for payment 
it is enjoined that the Judge may compel even his heirs to discharge the 
debt. Even as regards the first two classes of sureties, if they have derived 
any advantage, or received a pledge, their heirs may be compelled to pay 
the debt. ‘Ihe commentator Hardatta explains a similar text of Gautama 
by affirming the same distinction. This exposition of the authorities 
removes all apparent conflict, and the Pandits, whose advice was sought 
by the late Sadar Diwani Adalat in the case of Moolchund v. Krinshe 
(Civil Reference No. 7 of 1898) must have based their opinion on these 
same texts, though there is no express mention of the texts in the judg- 
ment. The more general texts which class suretyship obligation with 
reckless and immoral debts must, therefore, be qualified by the particular 
texts quoted above, and when so explained, it becomes clear that they 
refer to -particular classes of sureties which do not include sureties for 


payment of debts, in respect of which last class, unless the debts can be | 


shown to have been incurred for immoral or illegal purposes, the sons are 
liable to discharge their father’s debts. 

It would thus appear that there is an obligation on the sons only 
when the father is a surety for payment of money lent or at least for 
delivery of goods and not when he stands surety for appearance or for 
honesty and so far as Narad is concerned he does not set forth the son’s 
obligation even in these two cases; but none of the ancient law-givers 
would make the grandson liable in any class of suretyship. In ancestral 
property the grandson has a vested interest by birth and it would be 
anomalous to hold that although the grandson is under no pious obligation 
‘to pay his grandfather’s debts incurred as a surety, the grandfather has 
the right to lay a valid charge on ancestral property for payment of debts 
incurred by him as a surety. | 

I have already in an earlier part of my judgment emphasised the con- 
flict that exists in the two principles, namely, the limitation imposed on the 
father of a joint Hindu family in connection with the alienation of the 
family property when he has sons and grandsons and the pious obligation 
of the son and the grandson to.pay his father and his grandfather’s debts, 
if they are not tainted with immorality, and the attempts to reconcile the 
conflicting principles, one of such attempts being to give to the father 
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power to alienate ancestral property in lieu of an antecedent debt, but I 
am not prepared to introduce a further head and to say that a father can 


‘mortgage or alienate ancestral property in discharge of debts incurred as 


“a surety for payment.” One anomaly I have already pointed out and I 
can see no serious difficulty in reconciling the two principles at least so far 
as the question of suretyship is concerned. The son (and not the grand- 
son) is liable to discharge the debts incurred by his father as a surety for 
payment; that is his personal obligation and if the creditor is alert he can 
obtain relief as long as the personal remedy is open to him, for if he were 
to obtain a decree within the time available for 2 personal decree the 
ancestral property might become liable by being taken in execution on the 
basis of the decree, but it is not possible for him to enforce the mortgage 
after the personal remedy has become barred by time. In the case of Brij 
Narain v. Mangal. Prasad mentioned above, their Lordships of the Privy 
Council summed up five propositions in connection with the powers of a 
manager and a father regarding joint ancestral property, and although it 
cannot be said that these five propositions are fully exhaustive, yet- I 
venture to suggest that if the father had such a power, as is contended for 
by the appellant, one might have expected another proposition. 

It is not necessary for me to discuss the various authorities that were 
cited before us at the bar, and I hold the view that the case of Chakban 
Lal v. Kanbaiya Lal* takes the correct view of the law on the subject. It 
is one thing ‘to say that the son is under a pious obligation to pay his 
father’s debts incurred as a surety for payment and it is quite another 
thing to say that a father can lay a valid charge upon the ancestral pro- 
perty for payment of such a debt. The liability of the son is personal 
and can be enforced only as long as the personal remedy is alive, and 
recourse might be had by the creditor against the property in the hands 
of the son after he has obtained a simple money decree. 

My answer to the question that has been referred to us is in the 
negative. ; i 

SULAIMAN, C. J.—I am doubtful whether any question as to the 
existence of an antecedent debt has been referred to us. In the body of 
the order of reference there is a clear expression of opinion that no e oe 
dent debt existed, though the form in which the question referred to us is 
framed does not preclude such a consideration. 

If the execution of the original lease and the subsequent execution of 
the security bond were part and parcel of the same transaction, then 
obviously there could be no antecedency in fact or in point of time. The 
two transactions would become one, and the alienation if without legal 
necessity and not for the benefit of the estate or the family, would be 
un : 

If, however, the two transactions were separate and independent, the 
first would be antecedent in point of time. If the- pecuniary liability in- 
curred under the lease were certain, definite and unconditional, it would 
in my Opinion amount to a debt, even though the payment were to be by 
future instalments. For instance, a person may borrow money promising 
to pay it after five years; he owes the debt from the very moment of 
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borrowing, though he cannot be sued before the expiry of five years. Or 
againa person may purchase a motor car promising to pay the price after 
a year; he has incurred a debt; although the debt does not become. recover- 
able until after the expiry of one. year. But if under the terms of the 
lease the pecuniary liability: were not only contingent, but.also conditional 
and may accrue in certain contingencies and may not accrue. in others, 
then the legal liability may not amount to the incurring of a debt. In the 
present’ case the execution of the security bond was really an offer of a 
further security in addition to the personal liability previously incurred. 
It was not a case ‘of a discharge or repayment of an ahtecedent debt. As 
the terms of the lease are not before us,’ it is impossible to express any final 
opinion on this matter. ~ 
On the main question, even after hearing the’ point, argued afresh, I 

adhere to the opinion expressed in the case of Chakhan Lal v. Kanbayia Lal.® 
It is not necessary’ for me’ to add to what ‘has been already said there. I 
may only say that the primary idea of suretyship is an-undertaking to 
indemnify if some other pérson does not fulfil his promise. Again, under 
the Hindu law the pecuniary liability for suretyship is binding-on the sons 
only and not on the grandsons. ‘To hold that an alienation can be made 
straight off without there being an antecedent liability would mean that 
the alienation would be binding not only on the sons but also on the grand- 


sons. ‘The liability of the sons to pay a debt is not the same thing as thë 


right of the father to alienate the property to discharge the debt. , One 


creates a liability which can be met out of the family property and the 


other involves an alienation out and out. The Mitakshara puts suretyship 
as something distinct and different from debts.’ The two are dealt with 
separately in different sections. Now the validity of an alienation in dis- 
charge of an antecedent debt has been: characterised by their Lordships of 
the Privy Council in Sabu Ram Chander’s case (p. 444) as an exception 
to the general rule of want of authority in the fa to transfer property 
without legal necessity or when there-is no benefit to the estate, and their 
Lordships have observed that the exception should not be extended. I 
would, therefore, hesitate to apply ‘the exception: to the case of a surety- 
ship where no antecedency in point of time exists. 

BENNET, J.—I agree with the opinion of the e Chief Justice. 

By THE CourT—(1) Even if an answer be wanted, no definite answer 
can be given as to the antecedency or otherwise of the ames under the 
lease without knowing the terms of the lease.. 


(2) In case there is no antecedency in paint of time and in facts die 


hypothecation of joint ancestral property. by way of, security would not 
be valid without the eristence of legal necessity or a to the estate. 
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MANGAL SEN—JAI DEO PRASAD (Firm) (Defendants) 
Versus 
-: GANESHI LAL anp oTHerRs (Plaintiffs) * i 
Negotiable Instruments Act (XXVI of 1881), Sections 1, 5 and 13—'Sheb Jog 
hundr—W bether a ‘bill. of exchaenge’-—Whether a negotiable instrument 
independently of the Act. - 

A ‘Shah Jog hundi’ (which is a document in vernacular) is not a bill 
of exchange as defined in the Negotiable Instruments Act; but it is, 
nevertheless, a negotiable instrument independently of the provisions of 
the Negotiable Instruments Act because negotiability of such a document 
has been recognised by usage in India. Balmukend Lal v. Collector of 
Jennpur, 1884 A. W. N. 3 followed. 

SECOND APPEAL from a decree of GANGA NatH Esq., District Judge, 
Aligarh, confirming a decree of Y. S. GaHtaur Esg., Munsif of Koil. 


A. Sanyal and C. B. Agarwal for the appellant. 
Panna Lal and Mukhtar Abmad for the respondents. 


‘The judgment of the Court was delivered by 
RacHHPAL SINGH, J.—These are three defendants’ second appeals 


arising out of three separate suits to recover certain sums of money. 

The points in issue between the parties in all the three suits are 
exactly alike and we therefore propose to dispose them of by one ‘judg- 
ment -` 
A. firm styled ‘Mohan Lal Babu Lal’ of Aligarh, drew three hundis 
upon themselves. The form of these hundis was as follows:— 

To 
Bhai Mohan Lal of the good and prosperous place of Aligarh, from 
Mohan Lal Babu Lal of Aligarh whose compliments please accept. 

We draw, one hundi on ourselves for Rs.1,000 in words (one thousand) 
double of Rs.500 payable after 60 days from the date . here deposited 
with Bhai Mangal Sen Bhai Mangal Sen Jaideo Prasad. 

Please pay to a ‘Shah’ after making usual enquiries in accordance with 
the usage of the market. 

The three hundis in suit were endorsed by the firm of Mangal Sen 
Jaideo Prasad the defendants as follows:— . 
'  * This hundi is sold to Hoti Lal Babu Lal by Mangal Sen Jaideo Prasad. 

The plaintiffs in: whose favour the hundis were endorsed by: the 
defendants “firm, presented them for payment after they had fallen due, 
to the firm of ‘Mohan Lal Babu Lal’ who were, as we have stated above, 
both drawers and drawees. This firm, however, became insolvent and was 
unable to meet the demand. ‘Thereupon the plaintiffs endorsees demanded 
payment from the defendants endorsers but they did not pay the amount 
due. The plaintiffs thereupon instituted three suits to recover the 
amount due in respect of these three hundis against the defendants. It 
was alleged by the plaintiffs that the defendants firm had received full 
consideration when they endorsed the hundis in plaintiffs’ favour. 

The defendants pleaded that they had sold the hundis without receiv- 
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ing any consideration and that the hundis in questien. were not negotiable 
instruments and for these reasons. they were not liable. . Some other. pleas 
were taken but it is not necessary to refer to them. © .. 

. Both the courts below found: that the endorsements made by the 
defendants firm in favour of the plaintiffs firm, were with consideration 
and that the hundis were panes far instruments within the definition of 
the Negotiable Instruments Act, and that therefore the defendants 
endorsers were liable to the endorsees in respect of the amount due on the 
aforesaid three hundis and the suits were accordingly decreed. ‘The 
defendants have preferred three appeals against the decision of the lower 
appellate court. 

The first question for consideration is as to whether or not the hundis 
in question are negotiable instruments as defined in the Negotiable Instru- 
ments Act (Act XXVI of 1881). 

It is common ground between the parties that the hundis are what is 
commonly known as ‘Shah Jog hundis, i.e., a hundi payable only to a 
respectable holder,’ that is a man of worth and substance known in the 
bazaar. 

' he case of the plaintiff is that these hand are bills of exchange. 
Section 5 of the Negotiable Instruments ‘Act, defines that ‘a bill of 
exchange is an instrument in writing containing an unconditional order 
signed by the maker, directing a certain person to pay a certain sum of 
money only to, or to an order of a certain person or to the bearer of the 
instrument’, | a oe 

Keeping ‘in view this’ definition, we proceed to consjder whether the 
hundis before'us have all the ingredients of a Bill of exchange. A Bill of 
exchange is an instrument in writing. The hundi before us is such an 
instrument. The second condition is that it contains an unconditional 
direction or order. This element is wanting in the hundis before us. 
Thirdly it must be signed by:the maker.’ In the case before us; it is signed 
by the maker. Fourthly it must direct a certain person to pay a certain 
sum of money. The hundis direct the drawees (who in the case before 
us happen to be the drawers themselves) to pay a certain sum of money. 
In the present case there ‘is, a direction to pay a certain sum of money. 
The fifth condition is that the money Fold be paid only to, or to the 
order of a certain person or to the bearer of the instrument. This element 
is wanting in the hundis before us. Thus the ingredients wanting in the 
hundis before us are two. , They do not direct that the money should be 
paid to the bearer of the instrument. They do not further direct pay- 
ment to be made to a named person. The direction given is that the 
payment is to be made to a ‘Shah’? If the directions in the hundis had 
been that they should -be paid 'to a named. person or to the bearer of the 
instrument, then they would have come within the definition of the ‘Bill 
of exchange’, as given in Section 5 of the Negotiable Instruments Act. 
In the hundis, before us, there is no, direction that the payment is to be 
made to a bearer. Nor is there any direction that the payment is to be 
made to a certain person. Before the drawee makes payment, he has 
to satisfy himself that the person demanding payment is’a ‘Shah’. If the 
drawee is satisfied that the persori demanding payment is not a Shah, then 
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he ‘is entitled to withhold the payment. ' If the drawee,. without making 
due; enquiries, makes payment to a person alleging himself to be a Shah, 
but who subsequently. is proved not to be a Shah, then the drawer will 
not be liable.to the drawee. ‘Where the drawers and the drawees happen 
to be different persons, ‘the drawer will be justified in saying to the drawee 
who demands payment, 

| },gave you an order to make payment to a Shah; but you made pay- 

Ne eRe Orie A Poet re alie tees 
_imburse you: ., 

Tt is necessary 1 that a Bill. of adung ought to specify. to. eign 
the sum is payable, for in no other way can the drawee if he accepts it, 
know to whom he may properly. payit so as to discharge himself from all 
further lability. Now if the bill is payable to a bearer, the drawee is 
directed to pay to the bearer and as soon as the drawee pays the amount 
mentioned in the, bill to ‘the bearer,’ his liability to the drawer ceases. 
But where bill is payable to a certain person’ then it must show on the 
face of it as to who that person is. Now, one way is to mention the name 
of the payee. But it is not absolutely necessary. All that is necessary is 
that the bill must point out with certainty the.party who is to receive the 
money. Now in the case of Shah Jog.hundi the drawee is directed to pay 
to.a Shah after making enquiries and after satisfying himself that he is a 
Shah. ., So-it, cannot be said that a ‘Shah Jog hund? is a Bill of exchange 
for the simple reason that it is not an order directing the drawee to pay to 
a certain person named or to a person whose identity is sufficiently indi- 
cated. : 

: We wold like to. point out that in Kenbya Lal v. Balram Dass! an 
ọpinion was expressed that ‘Shah Jog hundi was a negotiable instrument 
within the definition ip Section 13, Clause (2) of the Negotiable. Instru- 
ments Act of 1881, as amended by the Negotiable Instruments Act of 
1914. In that case 2 hundi was payable in the alternative to one of the 
several payees., . The learned Chièf Justice of the Madras High Court 
made the following observations which are to be found at page 463 of the 
ais He rece toe E E ieee dees 

> . in, question were negotiable instruments, I think they come directly within 
the definition in Section 13 Clause (2) of the Negotiable Instruments 
‘Act of 1881, as _amended by the Negotiable Instruments Act of 1914, as 
` Being payable ` in the ‘alternative to one of several payees. But, whether 
‘this is right or not, they are in my judgment still covered, by Rule 63A' 
. of the “ériginal Sidé Rules for Y 
Coutts Trottér, J. in his judgrnent at page 485 observes as follows:— \ 
In the next place I am unable to follow the order and judgment which 
appear to hold that a Shah Jog hundi of this form is not a negotiable 
- instrument!: It ‘seems to’ me that there are many reasons for supposing 
- that ït is. I-am perfectly content to take it that the words payable to 
' u` any ‘Shah’ (which was translated, ‘a respectable person’) ars so vague and 
ior indefinite as to.be incapable of ‘enforcement in a court of law and, there- 
. fore, the instrument stands as payable to Khannya Lalji, the drawee. 
It de be ‘seen | that though an opinion was expressed that a ‘Shah Jog 
Se 143 Mad. L. J: 480 
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hundi’ is a negotiable instrument within the definition in Section 13, 
Clause (2), of the Negotiable Instruments Act, yet the point was not 
definitely decided because the instrument in question there came within 
Rule 63A of the original side Rules, and could therefore be treated as a 
negotiable instrument. 

Learned counsel appearing for the appellant relied before us on two 
rulings of the Calcutta E Court: Asse Rom w. Kesri Chand? and 
Keshari Chand Surana v. Asha Ram Mabato®. In our opinion these cases 
do not help us in deciding the question before us. In both these cases it 
was held-that a ‘Shah Jog hundi’ was not a Bill of exchange as it was 
only payable to a respectable holder and was therefore not equivalent to a 
hundi payable to a bearer. It has to be. borne in mind that both these 
cases were decided: in the year 1912 and the decision was arrived at with 
reference to the definition of negotiable instrument, as given in Act XXVI 
of 1881. The learned Judges in view of the definition held that as the 
Shah Jog hundis before them were payable to certain persons and not to 
order or to bearer, they were not negotiable instruments. But since then 
the definition of the negotiable instruments has been changed by the 
enactment of an Amendment Act (Act: VII of 1919). .Before the Act 
VIL of 1919, it was necessary in order to make the instrument negotiable, 
to insert operative words of negotiability, such as “Order” or “Bearer” or 
any other term expressing the intention on the part of the drawer or maker 
to render it negotiable; an instrument drawn payable to specified person 
was said to be not negotiable (see on this point Jetha Parkba v. Ram 
Chendra Vithba*. Under the definition ‘of a Negotiable Instrument, 
after the enactment of the Amendment Act (Act VIII of 1919) a bill 
payable to a particular person containing no words prohibiting transfer 
or indicating an intention that it shall not be transferable, is `a bill payable 
to order. See Hans Raj v. Lachbmi Narain". It would, therefore, appear 
that cases decided with reference to the definition of a negotiable instru- 
ment as given in the Negotiable Instruments Act (Act XXVI of 1881) 
before the amendment of 1919, to the effect that a Shah Jog hundi is 


not a negotiable instrument, cannot Fe: us‘in deciding the point in’ 


issue before us. 

The result is that on one de we ie the opinion expressed in 
Kennbya Lal v. Balrem Dass, to the effect that a Shah Jog hundi was a 
negotiable instrument within the definition of Section 13, Clause (2) of 
the Negotiable Instruments Act. On the other hand in the above men- 
tioned two Calcutta cases, it was held that such. hundis were not negotiable 
instruments with reference to the’ Negotiable Instruments Act. We have 
pointed out that the two Calcutta cases were decided with reference to the 
definition of bill of exchange, as given in the Negotiable Instruments Act, 
before it was amended-in 1919. We have, however, come to the conclu- 
sion that a ‘Shah Jog hund? is not’ a bill of exchange as defined in the 
Negotiable Instruments Act. 

What we have, now, to consider is dole the hundis before us can 
be said to be negotiable instruments s independently of the provisions of the 
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Negotiable Instruments Act. : According to the definition of a ‘negotiable 
instrument’, after the amendment of the Act (Act VIU of 1919) a negoti- 
able instrument means a promissory note, bill of exchange, or cheque pay- 
2ble either to order or to bearer. The hundis before us are not promissory 
notes or cheques. Nor are they bills of exchange as defined in Section 5, 
of the Negotiable Instruments Act. Now it is important to bear in mind 
that the Negotiable Instruments Act deals with only three spectfied classes 
of negotiable instruments, which are in common use and it does not pur- 
port to deal with all kinds of instruments which have a certain negotia- 
bility such as Bills of lading, railway receipts, delivery orders. Indian Law 
has always recognized negotiability by custom and there may be instru- 
ments which may be impressed’ with the character of negotiability and 
where ‘that question has to be determined, it will have to be decided inde- 
pendently of the provisions of the Indian Negotiable Instruments Act. 
In deciding the question of negotiability, it is always important to remem- 
ber two very essential conditions both under Negotiable Instruments Act 
and mercantile usage. One is that the instrument is transferable like cash 
by delivery and the other is that the holder pro tempore has the title to 
claim or receive payment in his own name. As already pointed out, the 
Negotiable Instruments Act deals with only three kinds of instruments:— 
Bills of exchange, promissory notes and cheques. It makes no provision 
as regards hundis, yet it has never been held anywhere that a hundi is not 
a negotiable instrument. Negotiable instruments, in oriental language, 
are sometimes promissory notes in form and substance; but generally they 
are of the type of bills of exchange and are called hundis. The Act 
expressly saves from its operation any local usage relating to such instru- 
ments. 

In The Mercantile Bank of India Lid. v. D’S#va® there are observa- 
tions which go to show that a party may be permitted to show that 
though a particular instrument does not become negotiable under the pro- 
visions of the Negotiable Instruments Act, yet it may be shown’ that in 
the mercantile world, for many years, it has been the custom to treat such 


‘documents as negotiable instruments and as passing by delivery and there- 


fore it should be treated as negotiable instrument. 
Section 1 of the Negotiable Instruments Act, provides that 
nothing herein contained affects .. any local usage relating to any 
instrument in an oriental language. 

It should be borne in mind that the Act is not exhaustive of all 
matters relating to a negotiable instrument, nor does it purport to deal 
with all kinds of negotiable instruments. Whenever a question arises as 
to whether or not a document in an oriental language is a negotiable 
instrument, the point will have to be decided not by looking to the defini- 
tion of a negotiable instrument as given in the Negotiable Instruments 
Act; but independently of its provisions. The Courts will find out how 
such an instrument has been treated in the past and if it appears that 

to usage or custom such instruments have been treated as 
paste Ae instruments, then they will be treated as such. 

One of the earliest cases on the point is Davlatram Shri Rametal v. 

*L L R 52 Bom 810 i 
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Bulaki Das Khem Chend™. That was a case decjded several years before 
the Negotiable Instruments Act of 1881 came into force. The nature of 
a ‘Shah Jog hund?’ is elaborately ‘discussed in that case by: Arnould, J. .in 
a very well considered judgment. We find that in that case a Shah Jog 
hundi was treated as a negotiable instrument. ~ ~ 

Another case on the point is Bslmukend' Lal +. The Collector of 
Jounpur®. This is a clear authority against the contentions raised by the 
appellant. It: related to a Shah Jog bundi. One Rajah Harihar Dat 
Dubey had drawn some hundis on himself. These hundis had been 
accepted by Rajah Harihar Dat and the plaintiff who was the holder 
of these hundis, sued the Rajah for recovery of the amount due on them. 
A Bench of two learned Judges of this Court decided that there was noth- 
ing in the endorsement which should operate to limit or otherwise affect 
their negotiability in the hands of the appellant, their ‘endorsee. The 
learned Judges further remarked as follows:— 

The hundis were all made payable “to a respectable person”, which was 
the same in legal effect as payable “to bearer”, and thus their legal and 
negotiable character was not limited, and obviously was not intended to 
be limited by the subsequent writing of, the words hundi accepted by 
Rajah Harihar Dat Dubey ın favour of Ram Shankar Sukul. 

Another case on the point is Genesh Dass Ram Narayan v. Lachmi 
Narayan’. It was a case relating to a ‘Shah Jog hundi’. We find the 
following observations which are to be found at page 577: 

' Now the meaning of hundis made payable to Shah and the usage in 
regard to ‘such documents among native merchants on this: side’ of India 


was very fully considered in a case which came before Sir Joseph Arnould 


in 1869, in which a large body. of evidence was given on the subject 


Davlatram v. Bulakbédas; and as Section 1 of “the Negotiable Instruments. 


Act 1881” (Act XXVI of 1881) ‘states that nothing in that Act contained 
affects any local usage relating to any instrument in an oriental language, 
unless such usages are excluded by any words-in the body of the instru- 
ment which indicate an intention that the legal relations of the parties 
thereto shall be governed by that Act and no such words are to be found’ 
in the hundi in question, the usage proved as well as the decision in that’ 
case afford a guide of which this court can avail itself in the determina- 
tion of the points submitted for our consideration by the Chief Judge of 
In Madho Rem v. Nandu Mal, Shadi Lal and Wilberforce, JJ. held 
that a Shah Jog hundi was a negotiable instrument. It will, however, be 
seen from the observations made at-page 983, that it wasconceded in that 
case that ‘Shah Jog hundis’ were negotiable instruments. The , learned 
Judges, in their judgment at page 983, remarked:—’ t 
Because it is admitted by the learned counsel for ‘the respondent, that 
the hundis in queftion must be regarded as negotiable instruments... 
The instrument, in respect of which the Additional Judge has given his 
verdict against the appellant, is what-is called a ‘Shah -Jog hundi’ which 
is a bill payable to a Shah or banker. A bundi of this kind is similar, to 
some extent, to a cheque, crossed generally, which is payable only, ‘to, or 
through, some banker. The object in, both capes. is‘that the payment 
Té Bom. H G R. 24 "1894 A. W. N. 3 
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should be made to a respectable person and not to a person who has got 
hold of the instrument in a surreptitious manner. In the case of a Shah 
Jog hundi, it is the duty of the payer to make inquiry before payment that 
the payee is a respectable person, so that if the bundi turns out to be a 
stolen or a lost one, or to contain a forged endorsement, the payer may be 
able to demand a refund from the Shah to whom the money has been 
paid by mistake. 

Another case on the point is Champak Lal Gopal Das v. Keshri Chand 
Nagan Mal", The nature of a Shah Jog hundi was considered by Mirza, 
J. in that case at a very great length in’ an elaborate and exhaustive 
judgment and he came to the conclusion that a Shah Jog hundi was a 
negotiable instrument till it reaches a ‘Shah’, when it ceases to be negoti- 
able. At pages 779 and 780, he made the ‘following observations:— 

Asa result of these guthoricies the conclusion I have come to with 
regard to “Shah Jog” hundis is that a “Shah Jog” hundi in its inception 
is a hundi which passes from hand to hand by delivery and requires no 
indorsement..... Indeed the body of .the hundi requires that the amount 
be paid to a Shah. It contemplates the hundi passing from hand to 
hand unless it reaches a Shah who, after making due enquiries to secure 
himself, would present it to the drawee for acceptance or for payment 

. but although a “Shah Jog” hundi in its inception is one which 
passes by delivery without any indorsement, yet it may at any: time be 
restricted by being specially indorsed. Where any such restriction appears 
on the face of the hundi that restriction applies to it and it ceases to be a 
bearer hundi which can pass from hand to hand ..... Further, the negoti- 
ability of the “Shab Jog? hundi as a bearer hundi comes to an end when it 
reaches the hands of the Shah.. 

Another case on the point is Murli Dber Shankar Das v. Hukam 
Chand Jagadbar Mal. There a Bench of two learned Judges of the 
Punjab High Court, held that “a ‘Shah Jog hundi’ was not equivalent to a 
hundi payable to bearer and it scene not to be paid by the drawee unless 
it has endorsed on it, whén presented, the name of the Shah by whom it is 
presented or rather by whom it is sent for presentation, although it is 
presented by a respectable person..... ” A perusal of this case, however, 
shows that it is no authority for the proposition that a ‘Shah Jog hundi’ 
is not a negotiable instrument. It may be that a Shah Jog hundi is not 
a bill of exchange and therefore not a negotiable instrument within the 
Negotiable Instruments Act; but it may, nevertheless, be a negotiable 
instrument because it is a document in Vernacular, which is not dealt with 
by the Indian Negotiable Instruments Act of 1881. l 

No case has been cited before us in which it may have been held by 
any of the High Courts in India that a ‘Shah Jog hundi’ was not a negoti- 
able instrument. It is true that in Assa Ram v. Kesri Chand and 
Keshari Chand Surana v. Asha Ram Mabto™, it was held that a ‘Shah Jog 
hund? was not a bill of exchange; but these decisions were arrived at 
with reference to the definition of a ‘Bill of exchange’ as it appeared in 
Act (XXVI) of 1881, before its amendment in 1919. Even after the 
amendment ‘Shah Jog hundis’ cannot come within the definition of ‘Bill 
of exchange’ as given in Section $ of the Act; but as we have already 
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pointed out, the question which we have to decide is not whether a ‘Shah 
Jog hund?’ is a bill of exchange but whether it is a negotiable instrument 
independently of the provisions of the Negotiable Instruments Act. As 
we have already mentioned, the Act does not govern the hundis or docu- 
ments in Wernacular, the hundi may not come within the definition of 
‘Bill of exchange’ as given in Section $ of the Negotiable Instruments Act 
and yet it may be a negotiable instrument because negotiability of such 
documents has been recognized in India. 

' In Krishnashet Bin Gensbet Shetye v. Ladhabbai Bhatye", it was held 
that the Negotiable Instruments Act (XXVI of 1881) in the absence of 
local usage to the contrary, applies to hundis. The same view is expressed 
in Moti Lal v. Moti LaP®. As has already. been pointed by us, the Negoti- 
able Instruments Act, is not exhaustive of all matters relating to negotiable 
instruments. It merely regulates the issues and negotiation of bills of 
exchange, notes and cheques. And as decided in Krishnashet Bin Ganshet 
Shetye v. Ladbabhai Bhatye and .Mo#i Lal v. Moti Lal, the provisions 
of the Act will be applied even to hundis and other instruments in oriental 
language. 

After a consideration of the case law on the subject, we are of opinion, 
that it must ‘be held that a ‘Shah Jog hundi’, which is a document in 
Vernacular, is a negotiable instrument although it does not come within 
the definition of a ‘Bill of exchange’. This view was taken in Balmukend 
Lal v. The Collector of Jaunpur, by a Bench of two ‘learned Judges of 
this Court and we find that this view has never been challenged. It is 
also to be borne in mind that in several cases to which we have already 
referred, the same view was taken and we,.therefore, find no justification 
for differing from the view expressed by a Bench of this Court. We 
must, therefore, hold that the decision of the learned Judge of the lower 
appellate court is correct and must be affirmed. 

Learned counsel for the appellant contended that there was no proper 
presentation of the hundis in question. This contention cannot be 

accepted as it appears from the judgment of the first court that the point 
was not pressed before it. For the reasons given above, the three appeals 
stand dismissed with costs. 

Appeal dismissed 
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FARIDUDDIN KHAN 
VETSHS 
EMPEROR* 
Penal Code, Section 182—False report to police—W hen person making such report 
can be convicted, 
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to the police, the question is not whether the report was of a cognizable 
crime but whether it was of such a nature as might be supposed to lead 
the police to make use of their lawful powers to the injury or annoyance 
of any person, . ” 

"Cr. Rev. 1003 of 1935 
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CRIMINAL. REVISION fon ‘an order of BABU ZORAWAR SINGH, Addi- 
tional Sessions Judge of Bareilly. l , 

Mansur ‘Alem for the ipplicant. . 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by | | aan 

ALLSOP,, J.—This is an application. in revision. The applicant was 
sentenced to a fine of Rs.150 for making a false report to the police. The 
fine was imposed under the provisions of Section 182 of the Indian Pehal ` 
Code. The report made was to the effect that a man called Nawab had 
been seen near the shop of the applicant disguised in a burqa armed with 


-a knife and asking for one Ram Dayal. The magistrate has found that 
the report was absolutely false. - | Ho 
. ' It has been. suggested that no offence was committed: under Section 


182 of the Indian Penal Code because the report wds not the report of a 
cognizable crime. The question of course is not whether the report 
was one of a cognizable crime but whether it was of such a nature as might 
be supposed to lead the police to make use of their lawful powers to the 
injury or annoyance of any person. The suggestion.in the report was 
clearly that Nawab was going about. armed and disguised in order to 
murder or cause serious injury to Ram Dayal. ‘The police on. receiving 
that report would naturally be supposed to. exercise their lawful powers 
under Sections 149, 150 and 151 of the Code of Criminal Procedure to the 
annoyance and injury of Nawab. There: is certainly no force in the 
suggestion that the report if false was not one which would lead to. punish- 
ment under Section 182 of the Indian Penal Code. « |: 

I may mention that it has been brought to my notice that the appli- 
cant has died since he made the application. As however any case can be 
brought to the notice of this Court by any person and as this Court will 
thereafter take action swo motu if the record indicates that there is suffi- 
cient reason to do so it:does not matter whether. the applicant is dead or 
not. The record is before the Court and there is no reason to interfere 
with the orders of the courts below. The application is rejected. . 


MANSA RAM (Objector) 
Versus ; 
BADRI PRASAD anD ANOTHER (Decree-bolder)* 

Civil Procedstre Code, Sections 39 and 41, and Order. 21, Rule 6(2)—Trensfer of 
decree—Copy of decree and certificate obtained personally by decree-bolder— 
Subsequently returned to issuing courti—Whether court which passed decree 
again seized of the matter. E g l 

Where the decree-holder makes an application to the Court which passed 
the decree to send it for execution to another court, it is open to the 
' decree-holder, who obtains personally the copy’ of the decree and the 
certificate in accordance with Order 21, Rule: 6(2), C. P. C., either to 
take the copy and the certificate to the Court to which they are to be sent, 

' or, if for some reason he does not ‘desire to do'so, to return the copy and 
the certificate to the Court which issued them. If he takes the latter 
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- action, then the Court which passed, the decree becomes again seized of Crm 
iat i gn a ac a aaa or to grant a new —_ 
certificate, for transfer. 
Maberaja of Bobbili v. Naraseraju,, j4 A. L. J. 1129 (P.c.) distinguished. Mansa Rax 
EXECUTION SECOND APPEAL from a decree of V. Mesra Eso., Sub- y. 
ordinate Judge of Meerut, confirming. a decree of Basu KisHori Lax, Aves Fess 
Munsif of Ghaziabad. 


Basudeva Mukerji for the appellant 
N. C. Vaish for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This is an execution second appeal by a judgment- Bexset, J. 
debtor, in which the sole question raised is one of limitation. The decree- 
holder obtained a decree on December 11, 1926 in small cause court, 
Bombay. On July 11, 1928, the decree-holder made an application for 
transfer of that decree for execution in the court of the Munsif of Meerut. 
He received a certificate and a copy of the decree in accordance with the 
rule co ding to the rule of this Court in Order 21, Rule 6(2). 
Subsequently he did not take the copy of the decree and certificate to the 
Meerut court; but he returned them to the Bombay Court. He then on 
December 2, 1929 made a further application for transfer to the Bombay 
Court asking that the decree should be, transferred in the same way for 
execution to the court of the Munsif of Meerut; and again the certificate 
and copy of decree were handed to him. He did not take them to Meerut, 
but again returned them to the Bombay Court. On February 6, 1931 he 
made an application for transfer to the Bombay Court; and on that appli- 
cation the certificate and copy of decree were sent by the court direct to 
the court in Meerut. “The claim of the learned counsel for the judgment- 
debtor is that after the first order of July 11, 1928, the Bombay Court 
ceased to have jurisdiction and that the procedure adopted should have 
been the procedure laid down in Section 41 of the Civil Procedure, Code, 
which states 

The Court to which a decree is sent for execution shall certify to the. 
Court which passed it the fact of such execution, or where the former 
Court fails to execute the same the circumstances attending such 
failure. 

No authority for this proposition has been produced by counsel. 
He relies on Maharaja of Bobbili v. Sri Raja Naraseraju'. In that case the 
certificate for transfer had been received by the court to which the transfer 
was to be made; and, therefore, their Lordships of the Privy Council held 
that the court which passed the decree had no further jurisdiction until the 
procedure under section corresponding to Section 41, C. P. C. had been 
carried out. , We are of the opinion that the present case is clearly dis- 
tinguishable. In our opinion it is open to a decree-holder, who obtains 
personally the copy and certificate, either to take the copy and certificate 
to the court to which they are to be sent, or, if for some reason he does not 
desire to do so, to return the copy and certificate to the court which issued 
them. If he takes the latter action, then the court which passed the decree 
becomes again seized of the matter, and is either able to grant execution 
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itself, or to grant a new certificate for transfer. ‘The argument was made 
that it was not necessary for further steps to be taken of the nature in the 
present case. In Todar Mal v. Phola Kuar* it was held that an applica- 


Mansa Rast tion for transfer of a decree amounted to a step- in-aid of execution. It 
ever “Prasun WAS also held in the Full Bench ruling reported in the Kayastha Co. Lid., 


Benasi, J. 








Allsop, J. 


in liquidation, tbrough Narain Prasad Asthana v. Sita Ram Dubey? that 
a decree-holder was not now required to show his bona fide or to prove 
that the step-in-aid of execution was taken by him with a genuine inten- 
tion to execute his decree. We are of the opinion that the court below was 
correct in holding that the present application is not time-barred, and we 

dismiss this second appeal with costs. in qe w 
| Application dismissed 

"11 A L Je 533 *1929 A. L. J. 983 


PANNAR 
Versus 
KHUNNU* 
Malicious Prosecution—Suit for demages— Reasonable and probable cause— 
When established. 

The defendant made a complaint against the plaintiff but he was 
acquitted by the criminal court. Subsequently the plaintiff brought a 
suit for damages for malicious prosecution against the defendant, and on 
the evidence the High Court came to the conclusion that it may be that 
the case put forward by the defendant was false, but on the other hand it 
may equally well be that the case was true. Held, that in these 
circumstances it cannot be said that it has been positively shown that the 
defendant had no reasonable and probable cause for making the complaint, 
and the suit must fail. 

First APPEAL from a decree of A. H. Gurney Esq., Additional Dis- 
trict Judge of Benares. 

Madan Mohan Lal for the appellant. 

B. Malik for the respondent. 


The judgment of the Court was delivered by 


ALLSOP, J.—This first appeal arises out of a suit for damages for 
malicious prosecution in which the respondent Khunnu obtained a decree 
for a sum of Rs. 150 as damages against the appellant Pannar. The 
appellant made a complaint on June 20, 1932 that Khunnu had thrown 
some acid upon him at about 7 o’clock that morning. He had already 
made a report to the police at 8 o’clock and had shown his injuries to the 
head constable. Later in the day he went to a doctor, who examined him 
and gave him a certificate. It appears that he had one burn on the cheek 
and another’on the chest and that damage had been caused to his clothes 
and papers. 

A question bas been raised whether the doctor’s evidence is admissible. 
He could not be found at the time when the civil suit was in progress, 
although he had given evidence in the criminal court. His previous 
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evidence and report were taken into evidence. We do not think that it 
is very necessary for us to go into the question of the admissibility of this 
evidence because the point is not of great-importance. There is the police 
evidence in any case that the man had the injuries. l 

The criminal case was tried by a bench of Magistrates who acquitted 
the respondent and gave him compensation on the ground that the com- 
plaint was frivolous and vexatious. Against this order granting compen- 
sation there was an appeal to the District Magistrate who set the order aside. 
Eventually the respondent filed the suit which has given rise to this appeal. 
There is no doubt that the complaint was made and that the respondent 
was acquitted. The only questions, therefore, which have to be decided 
are whether the complaint was made without reasonable and probable 
cause and whether the appellant was actuated by malice. 

The second question is not of a very great importance because if the 
appellant knew positively that’ the case was a false one he would undoub- 
tedly be showing malice in instituting it. It is also quite clear that there 
has been ill-feeling between the parties. The respondent’s allegation was 
that the appellant made the complaint because he was a friend of two men, 
Bashir and. Siddiq, who were enemies of the respondents, on the other hand 
it appears that ae appellant’s brother had made two reports to the police 
on June 15 and June 19 against the respondent. According to the appel- 
lant the respondent threw the acid upon him in consequence of this 
previous ill-feeling. The learned judge has found that the case is posi- 
tively false. He has admitted that there. is very little evidence to go 
upon. He says that there is very little material available on which to 
decidé whether the case is true or false. He then considers certain circum- 
stances which he regards as improbable. We have already mentioned that 
the appellant had only two burns on his person. The learned judge thinks, 
if the acid had been sprinkled from a bottle, as the appellant says, that 
it would have come upon him in a fan shape spray. We think that there 
is nothing improbable in a few stray drops falling upon the appellant’s 
cheek and upon his chest if the main part of the fluid fell upon his shirt 
and papers, as he said it did. ‘Then the learned judge was impressed by the 
fact that the appellant did not go to the doctor till about 4 o’clock in the 
afternoon. We can see no great significance in this. If the case was 
absolutely false and the injuries were self-inflicted, the appellant could 
have inflicted them at any time; and we think that if it was his object to 
get the other party into trouble he would have been all the more careful 
to go to the doctor almost at once so as to establish his case. Another 
point which struck the learned judge is that the appellant took care to 
show his papers and his clothes to the doctor and to have it included in the 
certificate that these articles were also burnt by acid. It does not seem to 
us that this necessarily points to the fact that the case was fabricated. 
Even if the case was true, the appellant would naturally be very much 
annoyed with the respondent and it would be natural that he should try 
to see that such evidence as might be available should be produced. He 
would quite naturally get the doctor to see the papers and make a note 
about them so that the doctor afterwards as a respectable witness might 
remember the facts and give evidence at the time of the trial. There is 
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dnother little point which has caused the learned judge some doubt. He 
has remarked that the. appellant said that he had, himself not wiped the 
acid off his face but the witnesses had done so. Hé thinks that this is an 
improbable story. We do not feel that any great reliance can ever be 
placed upon minute details of evidence in cases of this kind. It may or 
may not be true that the, appellant wiped the acid off his face, but this is 
not a matter which could form’ any true basis for, deciding whether the 
case was false or true. Our feeling in this case is that it may be that the 
case was false, but onthe other hand it may equally. well be that the case 
is true. In these circumstances, it cannot be said that'it has been positively 
shown that the appellant had no reasonable and probable cause for making 
the complaint; he may or may not ‘have had such cause. The result is 
that the appeal must succeed. We allow it and set aside the decree of the 
court below. The suit will be dismissed with costs in both Courts. The 
result is that the eee eee fails and is dismissed with costs. 


Ap ea allowed 
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‘INUGANTI VENKATARAMA RAO (SRI RAJA) 
Versus” 
SRI RAJA SOBHANADRI APPA RAO BAHADUR GARU 
AND OTHERS* 
Registration Act, Section 28—One yard of lend. included in a sale-deed—With a 
view to get it registered in a particuler district—Frend on the Registration 
hee Fi aa aaa parties intended this yerd of lend to pesi tinder 
i ; 
After the execution of a sale-deed and with a view to get it registered 
in a particular registration district,’ an additional sheet was inserted in 

the document purporting to include in the sale one yard of land in a village 
within that particular registration district. Held, that the real question 
was whether the parties intended this one yard of land to pass under the 
deed or: not. The motive may be immaterial but the intention is critical. 
Held, on the evidence, that- neither did the vendor intend to sell nor did 
the purchaser intend to buy this one yard of land, and the so-called sale 
of it was a mere device to evade the Registration Act.’ Consequently there 
was no effective registration af the sale-deed and it did not convey the 
property sold to the vendee. Harendra Lal v. Hari Dasi Debi, 41 Cal. 
972, Biswanath Prasad v. Chandra Narayan, 48 I. A. 127 and Collector of 
Gorakbpore v. Rom Sundar Mal; 1934 A. L. J. 779 relied on. 

APPEAL from a decision’ of the High Court of Judicature at Madras. 


L. DeGruyther, K.C. and J. E. Godfrey for the appellant. 
A. M. Dunne, K.C. and P..V. Subba Row: for the respondents. 
The following judgment was delivered by 


Sm Grorce Lownpres—The issue between the parties to this appeal 
is as to the validity of ‘a conveyance, made to the father of the first and 
eecond E of a quarter share in the village of Somavaram, in the 
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Kistna district,.of which the appellant : seeks to recòver possession with 
mesne profits. The property in dispute’ had been the subject of a gift (the 
validity of which is not disputed) in July,.1900,.by the late Maharaja of 
Venkatagiri, to the appellant who was then:a minor. .It was sold by the 
appellant’s father, purporting to act as his guardian, to the father of the 
respondents on October 14, 1910, and upon a. partition after his death 
came to the first respondent, who alone appears betore the Board to contest 
the appellant’s claim. It is common ground between the parties that if 
the conveyance was effective the appellant’s suit must fail; for if it were 
necessary for him to ask that the conveyance should be set aside as not 
binding on him, his suit was out of time; if, on the other hand, it could be 
regarded as a nullity, there would be no bar of limitation to his recovering 
possession, and he would be entitled to his decree. 

The conveyance in question was duly executed, the consideration of 
Rs.27,000 being paid to the appellant’s father. The only attack upon it 
is as, to the validity of its registration. The Somavaram property was 
situated in the Kistna district, but registration was effected at Samarlakota 
in the Godavari district, and if the matter rested there the registration 
;would be clearly invalid, the conveyance would be unregistered and in- 
effective, and the respondents could not resist the appellant’s claim. 

The deed was undoubtedly prepared as a conveyance of the Somava- 
ram property only, purporting to be sold by the father of the appellant as 
his natural guardian, and appears to have been executed and attested on 
October 14, 1910. It was not, however, presented’ for registration till 
February 14, 1911, and by that time an additional sheet had been inserted 
in the document purporting to include in the sale one yard of land in the 
village of ‘Vundoor which was in the Godavari registration district. If 


the deed in truth “related” to a piece of land in Vundoor, the registration 
would, by the terms of Section 28 of the Registration Act (XVI of 1908) 


be effective; if it did not, it would be ineffective, and no title to the 
Somavaram property passed under it. This is the question upon which 
their Lordships’ judgment is sought. 

The suit was tried by the Subordinate Judge of Bezwada. He 
accepted the contentions of the appellant and passed a decree in his favour 
dated September 20, 1924, assessing the mesne profits at Rs.1,000 per 
annum. On appeal ‘the High Court took the opposite view. They held 
the registration to be valid, and that, therefore, the appellant could not 
recover possession of the property without setting aside the conveyance, 
and that this relief was time-barred.. The appellant’s suit was accordingly 
dismissed by their decree of August 20, 1930. | 

The learned judges of the High Court also held that the mesne profits 
to which the appellant would be entitled ,if he had succeeded in his suit, 
would be at the rate of only Rs.600 a, year instead of the Rs.1,000 allowed 


by the Subordinate Judge. Their finding ue this point has not been | 


contested before the Board. ' 

Before their Lordships it is asserted on the one aide that the deed was 
a real conveyance of one yard of land in Vundoor (as the High Court 
held), and that although the motive of its inclusion was no doubt to allow 
of registration in a place convenient to the vendor, this did not affect the 
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validity of ‘the transaction. It is, on the other hand,. contended for the 
appellant that the Vundoor land was a fictitious item which was never 
intended by either party:to the transaction to pass under the deed and 
(translating this into.the language of the Act) that’the document did not 
in reality “relate” to any land in the Godavari registration area. 

Similar questions have come before the Board in three cases subse- 
quent to the date of the transaction now impugned, the most recent deci- 
sion being in June, 1934, after the judgment of the High Court in the 
present case. T 4 4 | ji ail 

In the first, Harendra Lal Roy Chowdburi v. Hari Dasi Debi end 
others, there had been included in a mortgage-deed of certain mofussil 
properties a plot of land described as No. 25 Guru Das Street in Calcutta, 
where the deed was registered. This was found to be a non-existent 
property and the registration was, therefore, held to be invalid. Lord 
Moulton in delivering the judgment of the Board said:— 

Their Lordships hold that this parcel is in fact a fictitious entry, and 
represents no property that the mortgagor possessed or intended to mort- 
gage, or that the mortgagee intended to form part of his security. Such 
an entry intentionally made use of by the parties for the purpose of obtain- 
ing registration in a district where no part of the property actually charged 
and intended to be charged in fact exists is a fraud on the registration 
law, and no registration obtained by means thereof is valid. 

In Biswanath Prashad and others v. Chandra Narayan Chowdburi 
and others*, a mortgage-deed had been registered in the Mozaffarpur dis- 
trict on the strength of the inclusion of a one-kauri share in the village 
of Kolhua situated in that district. It was not suggested in this case that 
the property was non-existent, but only that the mortgagor’s title to it 
was imperfect. The appeal was heard by seven members of the Judicial 
Committee (including Lord Moulton) and the judgment was delivered by 
Viscount Finlay. He said:— 

The view which their Lordships take of the facts is that which is com- 
pendiously stated by the High Court in the judgment of Coxe J.: ‘I agree. 
The circumstances of the case leave no doubt that the parties never in- 
tended that the share of Kolhua should really be sold to Udit Narayan or 
mortgaged to Polai Lal. The so-called sale was a mere device to evade 
the Registration Act’. . . 

The judgment then sets out the passage cited above from the judg- 
ment in Harendra Lal Roy Chowdhuri’s case (supra), and the Board held 
that in the view taken of the facts by the High Court and by their Lord- 
ships the case fell within that decision. 

In Collector of Gorakhpur v. Ram Sundar Mal and others®, the ques- 
tion turned on the inclusion in a sale-deed of a one-third share in a 
garden-room, which was the only property covered by the deed which was 
situated in the district where registration was effected. Here there was 
no doubt either as to the existence of the property or the vendor’s title 
to it, but again a stmilar conclusion was reached. Lord Blanesburgh, by 
whom the judgment of the Board was delivered, referring to the inclusion 
of this item says:— 

141 L A. 11041 Cal 972 *48 L A. 127 
“61 L A. 286=1934 A. L. J. 779 
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[Their Lordships]. think: that one of 'two inferences alone is possible: 
either, that it was never intended by -either . party. that the sitting-room 
should for any purpose other than that of registration be subject of sale at 
all, or that the vendor only included it because he, knew that it never 
could become an effective subject of enjoyment or occupation by the 

purchasers. The word ‘fictitious’ used in Harendra Lal Roy v. Heri Desi 

Debi [L. R. 41 L A. 120] is not confined to non-existing properties. It 
is satisfied if the deed does not ‘relate’ to a specified property for any effec- 
tive purpose’ of enjoyment or use.’ `, 

Dealing with the question on these ‘lines the Board held that the 
so-called sale was a mere device to evade ‘the Registration Act and that the 
registration of the document was invalid. 

Having regard to these pronouncements their Lordships can have 
no doubt that the criterion by which the question now before them must 
be decided is whether, upon the facts established by the evidence, the parties 
intended this one yard of land to pass under the deed. The motive may 
be immaterial as the respondent contends, if the requirements of the law 
have been complied with; but of this the ‘intention is critical. They are 
satisfied that in the present case no’ such intention existed. 

It is clear that the document as originally’ prepared, and, aLa 23 
executed by the vendor, contained no reference to any land in Vundoor. 


When it was brought in, no'value was placed upon it, and no part of the . 


consideration was assigned to it. The purchaser neither lived in Vundoor, 
nor did he own any property in Vundoor, and what possible use he could 
have had for a single yard of land in that village is unexplained. . It is at 
least doubtful on the evidence whether this parcel, though forming part 
of a plot ostensibly purchased in the name of the vendor (the father of the 
present appellant) really belonged to him, or whether it was in fact identi- 
fiable. It is admitted that the purchaser never made any attempt to take 
possession of it in any shape or form: that when after his death his estate 
was partitioned between his sons, the first and second ‘respondents, no 
account was taken of it, and no reference made to it, and the uncontra- 
dicted evidence is that it was shortly afterwards enclosed ‘and built over 
by the owner of the immediately adjacent property, with whom the yendor 
was living, and for whom it is said that he ‘was only a benamidar. 

Their Lordships think that it is the inevitable conclusion from these 
facts that neither did the vendor intend to sell, nor did the purchaser 
interid to buy, this almost ridiculous fraction of land, and that in the 
words of Lord Blanesburgh in the case last cited, the so-called sale of it 
was a mere-device to evade the Registration Act.. The result, in their 
opinion, is that there was no effective registration of the conveyance upon 
which the respondent seeks to defeat the appellant’ s claim, and that it was, 
therefore, no obstacle to the appellant’s suit for, possession, which they 
think was rightly decreed in his favour by, the Subordinate Judge.. 

There is'one other matter to which their Lordships must refer. Mr. 
Dunne for the first respondent contended that if the conveyance was held 
to be ineffective, possession should only be‘ given to the appellant upon the 
terms of his refunding the purchase money to the first respondent. If it 
had been established that the appellant had in fact received, or got the 
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benefit of, the Rs.27,000 which the father of respondents one and two 
undoubtedly paid, there might have been some basis for this claim. But 
unfortunately for the first respondent there was no proof of this, and 
both Courts in India have found against him on the point. — 

For the above reasons their Lordships will humbly advise His Majesty 
that this appeal should be allowed, that the decree of the High Court 
dated August 20, 1930, should be set aside with costs, and the decree of the 
Subordinate Judge, dated September 20, 1924, restored, with the modifica- 
tion that the mesne profits should be calculated at the rate of Rs.600 per 
annum instead of Rs.1,000. The appellant must have his costs of the 


appeal. | , 
Appeal alowed 
Douglas, Grent and Dold—Solicitors for the appellant. 
Nebra and Co.—Solicitors for the respondents, 


B. B. AND C. L RAILWAY (Defendant) 
VETSHS 
DWARKA NATH (Plsintiff)* 
Negligence—Dameges—Grass within railway track caught fire owing to sparks 
from railway engine—Fire spreads on to plaintifs lend end burns bis standin 
grass and stacks of grass—Whether plaintiff entitled to damages against ee 
way—Duty of railway. 

There was dry standing gzass on the land of the Railway Company 
between the fencing on either side of the railway line 1 to 14% cubit high 
and that grass caught fire owing to sparks falling down from the railway 
engine and the fire spread on to the plaintiff’s land and burnt his standing 
patel grass (about 6 or 8 feet high) which grew up to the railway fencing 
and his stacks of pate} grass which were 50 or 100 yards from the railway 
fencing. The plaintiff claimed damages against the Railway Company. 
Held, that, even if the omission of the Railway Company to cut the dry 
grass within the fencing amounted to negligence, the plaintiff was guilty 
of contributory negligence inasmuch as he was well aware that a danger 
may result from the use of railway engines in a statutory manner and 
did not take the ordinary precaution of placing a fire line between his crop 
and the railway fencing, and was therefore not entitled to damages. 

Per SULAIMAN, C. J.—There is no statutory duty on a railway company 
to cut all grass from the railway track and to see that at no place any 
grass grows or that any dry grass is allowed to remain there. At the 
same time this may be a reasonable precaution which a railway com- 
pany should take. It is for the Court to decide whether dry grass has 

; been allowed to remain on the railway.track so close to the rails and so high 
in stature as to amount to negligence on the part of the railway company. 

Per BENNET, J.—None of the rulings which have been laid before the 
Court show that there is any duty of a railway company either in England 
or in India to cut the grass on the banks of its railway lines. In ‘the 
absence of any authority of this nature it is difficult to hold prima facie on 
« priori considerations that there is such a duty of the railway company. 
Halford v. East India Railway Company, 14 B. L. R. 1 referred to. 

Case law discussed. , 
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LETTERS' PATENT APPEAL against ‘the decree of THe Hon’BLE Mr. 
Justice BAyPAL 


K. N. Katju and R. N. Gurtw for the appellant, 
S. B. Jobari for the respondent. 


The judgment of the Court was delivered by 


BENNET, J.—This' is a Letters Patent Appeal wipe ag by the defen- 
dant the B. B. and C. I. Railway Company against the judgment of a 
learned single judge of this Court dismissing its appeal. The two lower 
courts have granted a decree against the defendant awarding the plaintiff 
Rs.600 damages under the following circumstances. 

The plaintiff brought a suit alleging that his land consisting of waste 
and jungle lands with patel grass growing on it and timber and fruit trees 
adjoins the railway and that in the month of April 1930 the patel grass 
had been partly cut and stored in heaps and part was standing, that on 
April 13, 1930 the passenger train of the defendant company passed along 
the line and sparks of fire escaped from the engine and dropped on to the 
railway patri just close to the rails. Paragraphs 5 and 6 of the plaint are 
as follows: 
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removed owing to the utter negligence and carelessness of the servants of 
the defendant and therefore the grass on the patri immediately caught fire 
and from there the fire at once spread over the plaintiff's jungle lands 
burning the standing pastel and its heaps along with some 16 nim and 
shisham trees worth Rs.700 all belonging to the plaintiff. 

That it was the duty, of the defendant company to keep the patri quite 
clear and free from any grass and other combustible substance and to take 
full precautions to prevent the setting up of fire to the adjoining jungle 
lands of the plaintiff which it failed to do. 

These were the only paragraphs in the plaint alleging negligence and 
it is to be noted that the only negligence alleged was the negligence of the 
railway company in not keeping'the patri quite clear and free from grass 
' etc. The defence of the railway company was to put the plaintiff to 
proof of the fact that the fire had been caused as he alleged and further 
the railway company pleaded in Paragraphs 13 and 14 of the additional 
pleas as follows: :— “That the defendant company will rely on the princi- 
pal ‘lex non cogit ad impossibilie’ (the law does not compel a man to do 
that which he cannot possibly perform) as affording a complete answer to 
the plaintiff’s claim.” The defendant company maintains that the fire if 
any was due to the negligence of the plaintiff in keeping the grass in the 
state alleged in Para 3 of the plaint near the railway track whereon to ‘the 
knowledge of the plaintiff locomotive steam engines of the defendant 
railway company were authorised by statute to pass and repass day and 
night. 

This pleading was further amplified by a statement of the ‘advocate 
for defence on June 8, 1931 part of which was as follows:— 

The plaintiff should himself take care of the grass on his land. If he did 
not take care there was contributory negligence on his part. 

The only issue framed on negligence was issue No. $. - 

Whether there was any negligence on the part of the defendant in not 
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removing the grass if any and in not keeping the land between the fire 
lines clear. 

The finding of fact as to the cause of the fire in the trial court was: 

I hold that there was grass on the railway banks which caught fire 
owing to live cinders falling down from the railway engine which fire 
spread on to the plaintiff’s land and burnt the patel and the trees. 

The finding of fact as to the cause of the fire in the trial court was: 
in live sparks escaping from the engine and in live cinders falling down 
from the ash pan of the engine. ‘The court inspected the engine but did 
not find that there was any thing defective in the type or working of the 
engine and no such defect was alleged. The trial court found that there 
were 12 stacks of patel grass burnt valued at Rs.420 and standing patel 
grass burnt which was valued at Rs.100 and certain trees burnt valued 
at Rs.80 and therefore the total amount of compensation awarded was 
Rs.600. The trial court also found: 

. It is the duty of the defendant to keep the fire line clear of grass etc. 
specially during the hot season when the grass becomes dried up. 

It also found that no case of contributory negligence was proved 
against the defendant on issue No. 9 as it held that there was no evidence 
to show that the arrangement made by the plaintiff for disposing of the 
patel was such as to.amount to negligence on his part. The defendant 
company appealed and the lower appellate Court came to practically the 
same findings as follows:— 

I therefore accepting the plaintiff’s evidence hold that there was grass 

_ on the defendant’s land between the fencing on either side of the railway 

line 1 to 1⁄2 cubit high; that that grass caught fire owing to sparks falling 
down from the railway engine and that fire spread on to the plaintiff’s 
land and burnt his pete! and trees. 

Further it was found: 

It was the duty of the railway company to keep the fire lines clear of 
grass especially duning the hot season when the grass becomes dried up; 
and that “it might be inferred” from the statement of a railway official 
that | ! 
from 1927 the plaintiff was claiming compensation for damages caused to 
his jungle by the sparks of the defendant company’s engines. ‘The railway 
company should have taken reasonable care and caution but it did nothing 
of the sort rather it allowed the grass to remain on the banks of the rail- 
way line, Under the circumstances it can be reasonably inferred that 
there was negligence on the part of the defendants. 
On the question of contributory negligence the court found as regards 


‘the plaintiff's grass. The heaps of patel were lying at a sufficient distance 


from the railway fencing. No doubt the standing petel extended up to 
the railway fencing but it cannot be said that there was any contributory 
negligence on the part of the plaintiff. Now as regards the reference in 
this finding to the fire lines this-appears to be based on some instructions 
given by the railway company that fire lines should be cut in the grass 
on the patris. The lower appellate court is not quite clear whether it 
considered that the duty of the railway company was to keep these fire 
lines cut or to cut the whole of the patris. The learned single judge of this 
court refers-to a few rulings on the subject and considers that the railway 
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company had the duty alleged and were. guilty of an:actionable negligence. 
The only point of contributory- ia fae argued before the learned single 
judge was that the servants of 'the plaintiff did not take steps to put out 
the fire when they saw it. begin:, The grounds of contributory negligence 
which had been argued before the‘lower appellate court do not appear to 
have been argued before him, that, is, in regard to the arrangement of the 
plaintiff for the ‘cutting of the, crop. . Now, when -the case came in the 
Letters Patent Appeal the first ground taken was that the suit as brought 
was not maintainable and that the railway company was not tegally liable 
for the damage because there was no actionable negligence on part of 

e railway company and that the mere existence of growing grass about 
a foot and a half high within the railway fencing was legally no evidence 
of negligence at all. Further it was argued in ground: No. $- that by 
allowing the grass on his own land to, grow. high right up to the railway 
fencing the plaintiff had been guilty of negligence and was not entitled 
to the relief claimed. There are therefore two points of law in this appeal: 
firstly whether there was a duty of the railway company to cut the grass 
within their fencing and secondly whether the plaintiff was guilty of con- 
tributory negligence. -Now the railways in this country are run under 
the authority of Act IX of 1890, the Railways Act. That Act provides 
certain precautions in different sections and particularly in Section 13 it is 
laid down that the Governor-General in Council may. require that within 
a time to be specified in the requisition or within such further time as he 
may appoint in this behalf certain precautions shall be taken: by a railway 
company. ‘These precautions include the fencing and a scréen adjoining 
the side of public roads to. prevent horses, and other animals being frigh- 
tened, and suitable pate chains, bars, stiles or hand rails to he erected or 
renewed at crossings and to be employed by the railway adminis- 
tration to open and shut these gates, chains or bars. - Now if the legislature 
had intended that a railway company should have the duty of cutting the 
grass within its-fencing it appears that Section 13 „would have made a 
provision for the Governor-General.in Council to issue orders on the sub- 
ject. The length of the line of a company like the defendant company 
is often very considerable and extending to thousands of miles. The 
cutting of grass within that area ‘if it is a duty of a railway company is a 
very considerable matter and one which would entail a very large amount 
of expenditure. It is therefore a matter which would certainly attract 
the attention of the Legislature in passing an Act like the Railways Act 
and it is strange that if. such-a duty were to exist on a railway company 
in India there would be no’ provision in the Railways Act of 1890 for the 
framing of rules -on the subject. It is true that in the present case it is 
shown that the railway company itself issues some instructions in regard 
to the cutting of grass but the fact that the company does issue instructions 
on this subject does not‘show that there -is a legal obligation on the com- 
pany to cut the grass during the whole length or’any part of the length 
of its railway. system. The rulings on the subject ' which - have been 
brought riled are as follows: . 

In C. HAUG v. The East Indian Radway Company heresy Gas: 

114 Beng. L. R. 1 
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before a learned single judge in Calcutta which was taken in appeal before 
a Bench of the Calcutta High Court. In that case the plaintiff claimed 
damages on the ground that the company had allowed grass of too great a 
length to remain on the railway banks and had driven an engine along the 
line without due precautions being taken to prevent the expulsion of 
sparks. It was held that the defendant company was authorised to run 
locomotive engines on the line of the railway constructed by the company 
under the statutory powers given to it and therefore the company was 
not liable for damage caused in making the line under such statutory 
powers without proof of negligence. It was held also on the evidence 
that neither in the construction of their engines nor in the condition of 
the railway banks was any negligence shown on the part of the company. 
The plaintiff’s land was separated from the railway by 2 fence and there 
was a stable and some other constructions and a bungalow and two heaps 


of thatching grass were lying on the plaintiff’s land. ‘The eastern bank 


of the railway and the cutting was covered with growing grass. On p. 7 
reference was made to evidence to the effect that the grass was only 6 to 8 
inches long and on the other hand the evidence of the plaintiff was that it 
was six feet in length and had been cut and two feet of the grass was left 
standing after cutting. The court found that the grass was about a foot 
high and that the existence of grass of that height would not be evidence 
of negligence against the railway company. The company had left trim- 
mings of cut grass along the place where the grass was cut. The Bench 
on appeal upheld the finding of the learned single judge that the existence 
of grass in that condition did not amount to negligence.. Now it is to be 
noted that in the present case the railway company had not cut the grass. 
In the Calcutta case there was a case of alleged misfeasance, that is, that the 
railway company had cut the grass in a manner which was negligent by 
allowing too much grass to remain after cutting and by allowing certain 
grass which had been cut to remain lying on the spot. In the present 
case the plaintiff has a weaker case as he has alleged non-feasance on the 
part of the railway company and he has to show that the railway company 
had a positive duty to cut the grass between the fencing. The only case 
of this High Court to which reference has been made is a case of civil 
revision, The Secretary of State for India in Council v. Dwarka Prasad’. 


In that case there was no question of grass but the trial court had held that 


there was negligence on the part of the railway company because the 
drivers of two engines were negligent in racing and further the court held 
that it was not established that spark protectors had been used on the 
engines. On this finding of negligence the decree for damages was up- 
held. That case however is distinguished from the present case that there 
was any negligence on the part of the driver or that the engine was in any 
way deféctive in construction. Learned counsel attempted to remedy 
this defect in his plaint by arguing that there might be some such defect 
in the construction. But in the absence of any such allegation in the 
plaint and any evidence before the courts below it is much too late to 
make a new suggestion of this kind in Letters Patent Appeal 

In Smith v. The London and South Western Railways there was a 
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claim against the railway company because the ‘servants of the company Qm 
had allowed cut dry grass to,be on the line of the company on each side T 
of the railway in,what was alleged: to be a negligent manner and thereby  —_ 
fire was caused’ which burnt the plaintiff’s. cottage: This however was aB B. & CL 
case of allowing cuttings and trimmings of grass to remain after the grass ata 
had been cut on the banks of the railway in a season of. unusual heat and Dwanxa 
dryness and Bramwell, C. J. in his judgment held that this might be Nam 
evidence from which a jury might presume negligence. In the present Bennet, J. 
case the plaintiff does not allege that there was any cut grass lying on the 
patri which might have caused the fire, but his .comphint is that there was 
standing grass which had not been cut. In England. the question of claim 
against a railway company has been settled to a certain extent by the Rail- 
way Fires Act 1905 and in that Act it is provided that negligence need not 
be proved against a railway company where damage is done to agricultural 
lands or agricultural crops by sparks or cinders from the railway-engine 
and where a sum of money not exceeding. £100 is claimed provided due 
notice is given to the railway company. : But ‘in: cases where damage 
exceeding £100 is claimed, then it is necessary. for the plaintiff to prove 
negligence on the part of the company. In India there is no provision of 
law similar to the Railway Fires Act and therefore it is necessary for the 
plaintiff in the present case to prove negligence. In the Canadian Pacific 
Railway v. Roy* there was a case before their Lordships of the .. Privy 
Council from the province of Quebec in Lower Canda.where the plaintiff 
had suffered damage caused by sparks escaping from a locomotive engine. 
It was held that because the civil court of Lower Canada and the Dominion 
Railway Act did not impose any liability of this nature on a railway com- 
pany acting within its statutory powers therefore the railway company 
was not liable for the damage caused by. the sparks from their. engine. 
The judgment proceeded on the ground that it was necessary to establish 
definitely negligence on the part of the railway company. At p. 231 the 
Lord Chancellor stated:— l ; 
The legislature is supreme and if it ‘has enacted that a thing is lawful 
such a thing cannot be a fault or an. actionable wrong., The thing to be 
done is a privilege as well as a right and duty. 
The case of Canada is therefore distinct from the case of En 

because in Canada there is a Dominion Railway Act.. In England there 
is no general Railway Act but the different companies obtain statutory 
authority provided by Acts of Parliament. In India the.case is similar ‘to 
the case of Canada because there is a general Act, the Railways Act of ° 
1890. This judgment therefore is some authority for the proposition that 
in the default of a'provision in the Railway Act of 1890 the company. 
cannot be liable for exercising its statutory powers of rynning railway 
engines on its lines. None of the rulings which have been laid before the 
Court show that there is any duty of a railway company either in England 
or in India to cut the grass on the banks of its railway lines. In the 
absence of any authority of this nature it is difficult to hold prima facie 


+ 


on « priori considerations that there is such .a duty of the railway company. 


The courts below and the learned single judge of this Court, have 
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not indicated where the legal duty is imposed on a railway company to 
cut the grass on its banks. The absence therefore. of any authority for 
such a proposition makes it difficult to accept the findings of the courts 


BB & CL below that there was Beg pens by a breach of the railway company of 


RALWAT 


C. J. 


this assumed duty. 
Now the other part ‘of the argument of learned dind for the appel- 
lant based on ground No. 5 is that even if there was negligence on the 


_ part of the railway company in committing a.breach of the assumed duty 


still the plaintiff cannot recover damages because the plaintiff was guilty of 
contributory negligence. This argument has been based on the admission 
of the plaintiff that he was aware since the year 1927 that there had been 
occasionally such fires caused by sparks from the railway engines. In 
spite of that knowledge the plaintiff allowed his patel grass which is grass 
of a considerable height about: 6 or 8 feet to grow up to the railway 
fencing. It would have been open to the plaintiff to keep certain area 
about 10 feet wide free from grass and such an area parallel to the railway 
fencing would have acted as a fire line and if a fire had started on the grass 
inside the railway fencing such a fire could not have spread to the patel 
crop of the plaintiff. .There was further negligence of the plaintiff in the 
method which he adopted in cutting his field. He cut the field in the 
part remote’ from the railway and stacked 12 stacks of grass amounting 
in value to Rs.420. At the same time he left the pate! crop standing 
adjacent to the railway line. There was therefore a means of communica- 
tion of the fire between the railway line and his stacks of patel grass which 
are found by the courts to have been $0 or 100 yards from the railway 
fencing. It is obvious that if the plaintiff had adopted the sensible method 
of cutting his patel grass adjacent to the railway line first then it would 
not have been possible for the fire to spread to his stacks of patel grass. 
Learned counsel for the respondent has not been able to explain why the 
plaintiff did not adopt this simple precaution. This does appear to amount 
to contributory negligence on the part of the plaintiff and accordingly 
this furnishes another reason why the decrees of the courts below should 
be reversed. The courts below do not appear to have approached the 
subject from this point of view. Where a man is well aware that a danger 
may result from the use of Railway engines in a statutory manner and 
where that man: grows a ctop of an inflammable nature close to the rail- 
way line it is a matter of ordinary precaution for him to place a fire line 
between his crop and the railway fencing. Learned counsel addressed 
some arguments for us that the omission to grow’ patel grass on a fire line 
10 feet broad would cause a large amount of loss to the plaintiff. That 
argument is however shown to be incorrect by a consideration of the value 
of the crop and the area on which it is grown. Patel is not at all a 
valuable crop and the omission’of'a small area would be a matter of no 
importance from the financial point of view. 
For these reasons I consider that this Letters Patent Appeal should be 
allowed and the suit of the plaintiff should be dismissed. 
. SuLaman, C. J.—I agree that the appeal should be diosa and die 
plaintiff’s suit dismissed. There are two questions which arise in this case. 
The first is whether the railway company by not having taken sufficient 
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precautions to prevent damage has been guilty of such negligence as to Cra 
make it liable for the logs sustained by the plaintiff. The second is pa 
whether even if: the company had been guilty of negligence the plaintiff —_ 
also has not contributed by his own default to the same negligence which B. B. & C. L 
resulted in the loss occasioned to his property. The first question is not seh 
free from difficulty. The case put forward by the plaintiff simply was Dwarxa 
that the grass within the railway fencing was set fire to when the defen- NATH 
dant’s engine passed that way and it was alleged in the alternative that syistmen, 
either the fire originated from live sparks escaping from the engine or C.J. 
from live cinders falling down from the ash-pan of the engine, with the 
result that the dry grass within the railway fencing caught fire first and 
thén spread to the grass outside the fencing which belonged to the plain- 
tiff and ultimately reached the place where the plaintiff's hay stacks 
` were located. The first court came to the conclusion that’ “when 
the engine was running at speed it was quite possible that live cinders 
might drop down from the ash pan on the railway bank and it held that 
there was grass on the railway banks which caught fire owing to live 
cinders falling down from the railway engine which fire spread on to the 
plaintiff’s land and burnt the plaintiff’s patel and trees. The lower 
appellate court while affirming that finding was not so definite. It came 
to the conclusion that there was grass on the defendant’s land between the 
fencings on the two sides of the railway line about one cubit and a half 
high and that the grass caught fire owing to sparks falling down from the 
railway engine and that the fire spread on to the plaintiff’s land and burnt 
his patel and trees. Both the courts below recorded a finding that the 
railway company should have taken reasonable care and caution but that 
it did nothing of the sort and that negligence on the part of the defen- 
dant was established in the case. A learned Judge of this Court has 
accepted this finding. On the question of contributory negligence also 
the finding was in favour of the plaintiff. , E 

Now the question of the liability of a railway company for taking 
every reasonable precaution to prevent damage to owners of neighbouring 
lands has created a conflict of opinion even in Éngland. In Piggot v. 
_ Eastern Counties Ry. Což it was laid down that the fact of certain 
premises being fired by sparks emitted ‘from a passing engine was prime 
facie evidence of negligence on the part of the company rendering it in- 

t on them to show that some precautions had been adopted by 
them reasonably calculated to prevent such accidents. In Smith v. The 
London and South Western Railway Company® certain workmen employed 
by the railway company after cutting the grass and trimming the hedges 
bordering the railway placed the trimmings in heaps between the hedge 
and the line and allowed them to remain there for some days during very 
hot weather, a fire broke out between the hedge and the rails and burnt 
some of the heaps of the trimmings and the hedge and spread to a stubble 
field beyond, and was thence carried by a high wind across the stubble 
field and over a road and burnt the’ plaintiff’s cottage which was some 
200 yards away from the place where the fire broke out. There was no 
definite evidence that it had been due to any spark from the engine which 
*3 CB. R 229 [1846] * Common Law Series C. P. Vol. VI, 14 
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Gm had passed shortly before the time. The court held that it could be 
1935 fairly presumed that as engines while passing do.emit sparks the fire origi- 
——. _ nated from the engine that had just passed.and that ‘there was sufficient 
B. B. & © Levidence for the jury to return the verdict that the defendants were negli- 
na * gent in leaving the dry trimmings and that the trimmings either originated 
Dwaxxa or increased the fire and caused it to spread to the stubble field and that 
Nara if the defendants were negligent they were responsible for the injury that 
Suleiman, resulted. g ; 

C. J. In Rex v. Pease’ it was held that if a statute authorised the construc- 
tion of a railway parallel to an ancient highway and if by the passage òf 
waggons horses of the plaintiff were startled there could be no indictment 
for a nuisance inasmuch as the interference with such rights of the public 
must be taken to have been contemplated and sanctioned by the legislature. 

In Veughen v. Taff Vale Railway Company? it was laid down that 
where a wood belonging. to the plaintiff had been set on fire by sparks 
from a locomotive authorised by statute and it was shown that sufficient 
precaution had been taken by the company there was no liability. Cock- 
burn, C. J. remarked: - 

When the Legislature has sanctioned and authorised the use of a parti- 
cular thing and it is used for the purpose for which it was authorised 
and every precaution has been observed to prevent injury the sanction of 
the Legislature carries with it this consequence that if damage results from 
the use of such thing independently of neligence the party using it is not 
responsible. ' 

The case therefore was an authority for the proposition that unless 
negligence was established independently the mere use of an authorised 
thing would not entitle a plaintiff to claim damages when every precau- 
tion had been observed to prevent ‘injury. On the other hand in Jones 
v. Festiniog Railway Company? a company had been empowered by Act 
of Parliament to make and use a railway for the passage of waggons and 
engines and ran passenger trains drawn by locomotive steam engines and 
had “taken all reasonable precautions to prevent the emission of sparks”. 
The plaintift’s hay stack was however ‘fired by sparks from one of the 
engines. Blackburn and Lush, JJ. held that as the company had no 
express powers given them by statute to use locomotive steam engines 
they were liable at common law for the damage though negligence was 
negatived. In that case the plaintiff had failed to prove that there was 
a clear negligence on the part of the company. Nevertheless the Bench 
held the company liable under the common law. The position was re- 
examined by the House of Lords in Hammersmith Railway Company v. 
Brand’? which was however a case of damage caused to the plaintiff’s land 
by the vibration caused by trains passing on the railway track. 
Bramwell, B. expressed the view that the cases of Pease and Vaughan 
were wrongly decided. But the opinion of the majority of their Lord- 
ships was to the effect that those cases were rightly decided and it was 
held that Bo. X 

It was established by those cases that when the Legislature had sanc- 
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tioned the use of a locomotive engine there is no liability for any injury Cwa 
, caused by using it so long as every precaution is taken consistent with ee 
-i ue ', : mney 
” Later in Powell v. Falf"; the defendant company was possessed of aB. B. æ CL 
traction engine which was propelled by steam power. Whilst it was Ranwar 
being driven by the defendant’s servants along a highway some sparks ek 
‘escaping from it set fire to a stack of hay of the plaintiffs standing on a Nars 
neighbouring farm. , The engine had been constrycted in strict confor- . 7 
mity which the Locomotive Acts and at the time of the accident it was cj. 
being driven at a proper pace and the defendant's servants had not been 
guilty of any negligence: whatsoever in, its management; nevertheless 
Mellor, H. whose judgment was upheld by Bramwell, L. J. and in appeal 
held that the defendant was liable to compensate the plaintiffs for the 
injury done to the stack upon the ground that the engine being a 
dangerous machine an action was maintainable at common law. The case 
of Canadian. Pacific Railway v. Roy has been distinguished by my learned 
brother. I may only quote a passage from. the judgment of the Lord 
Chancellor at 231: . ie oe. o 
, The law of England equally with the law of the province in question 
affirms the maxim ‘six uters tuo.ut alienum non ’ but the previous 
state of the law whether in Quebec or France or England cannot render 
inoperative the positive enactment of a statute and whole case turns 
not upon what .was the company law of either country, but what is the 
true construction of’ plain words authorising the doing of the very thing 
complained of. = 

Their Lordships then proceeded to consider the effect of the pro- 
visions in the Dominion Railway Act. The question has been however 
settled in England by the enactment of the Railway Fires Act under which 
Railway companies are now made liable to a limited extent even without 
any. proof of negligence at alll- .. 

In India-the leading case on this subject is that of Halford v. The 
East Indian Railway Company. ‘The Bench in affirming the judgment 
of the learned ‘single judge made it perfectly clear that there was a certain 
amount of liability on a Railway company not only for keeping a properly 
constructed engine but also for keeping the railway track in a proper state. 
At p. 17 it was stated: ° -` | 

But the company are bound not only to use due care in the construction 
and use of their engines but also to use due care in keeping the line of 
railway and the land bélonging to them on each side of it’ in a proper 
state. ` ` = 4 

The authority for this proposition was Smith’s case where the railway 
company had been made liable not on account of any defect in the cons- 
truction of the engine or of not adopting means to prevent the emission 
of sparks or the falling of live cinders from the ash pan but because the 
servants of the company had allowed dry -grass to he on the land of the. 
company on each side of the railway in what was alleged to be a negligent 
manner and thereby the fire was caused which burnt the plaintiff’s cottage. 
Again at p. 18’ it. was remarked A: 

| now in considering whether there was.due care in keeping the land of the 
ls QBD, $970 a te t ' 7” MI Beng. LL RB 1 4 ee 


4 ° 


1935 
BB & CL 
RaILwar 
Vv. 
Dwakka 
NATH 


Sslermen, 
C. J. 





272 HIGH COURT + [1936] 


company on each side of the railway in a proper state we must keep in 
mind (as is said by Bovill, C. J.) that if the company are using an engine 
which emits sparks and causes a risk of fire it is incumbent on them 
although they may be entitled to use it to keep the line of railway in a 
proper state with reference to such danger. 

The evidence in the case was then examined and the case was decided 
on the finding that the evidence was not sufficient to show that the grass 
was left in the state as described by the plaintiff’s witnesses or in a state 
other than what a witness for the defendant had said might fairly and 
reasonably be left. The Bench therefore after considering the whole 
evidence came to the conclusion that the view taken by the learned single 
judge was not wrong. I do not take that case to be an authority for the 
proposition that the railway company’s liability ceases as soon as it is shown 
that there was no defect in the contrivance of the engine much less that 
there is no liability unless the plaintiff establishes that there was a defect in 
any such contrivance. Even the English cases have laid down that where 
damage has been caused by sparks emitting from a railway engine it is 
incumbent on the company to show that there was no defect in the con- 
trivance which might have allowed sparks to escape. No doubt in India 
we have the Railway Act and under Section 13 of that act the Governor- 
General in Council is authorised to require certain precautions to be taken. 
But I do not take the enumeration of the precautions mentioned in Sec- 
tion 13 as in any way exhaustive, for instance, defects in the contrivance of 
an engine are not mentioned therein and it cannot be on the authorities 
urged that such a defect would not make the railway company liable. I 
also think that it is not possible to give a complete catalogue of all sorts of 
precautions which must be taken by a railway company to ensure that no 
damage is done to owners of neighbouring lands. Each case must depend 
on its own circumstances and the court has to decide on the evidence 
before it whether there has been negligence to such an extent as to make 
the company liable. 

There is obviously no statutory duty on a railway company to cut 
all grass from the railway track and to see that at no place any grass grows 
or that any dry grass is allowed to remain there. At the same time this 
may be a reasonable precaution which a railway company should take as 
indeed the B. B. and C. I. Railway Company have already issued standing 
orders under which there is a direction that grass should be removed from 
the railway track. The authority given to railway company is not merely 
to run trains and use engine but to use the whole railway line for purposes 
of trafic. Their duty is accordingly not confined to trains and engines 
only. So far as damage caused by sparks emitted from+the funnel of an 
engine is concerned proof of negligence would depend on the defective 
nature of the contrivance used to prevent the emission of sparks. So far 
as fire caused to dry grass growing on or near the railway track is con- 
cerned the damage may be caused by the ignition of such grass by live 
cinders falling from the engine. It is for the court to decide whether dry 
grass has been allowed to remain on the railway track so close to the rails 
and so high in stature as to amount to negligence on the part of the rail- 
way company. It would be impossible to answer this question in the 
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abstract independently of the facts of each case. In this view of the Gm 
matter I would feel very reluctant to hold that there was no legal evidence 1935 
whatsoever before the courts below to arrive ‘at the finding that negligence 
had been established. Negligence is at least a mixed question of law and B Bec G L 
fact and unless it is shown that the court has approached the question 5 
from a wrong standpoint or that the evidence is such that there was no Dwarxa 
option but to draw that converse conclusion or unless the finding is vitiated 4™ 
by some other legal defect it may be difficult ta upset such a finding in Suleiman, 
second appeal. I would therefore base my decision on the second point. C. J. 
‘ “The question of contributory ne eee gence had béen raised by the 
delendant in both the courts below, though the finding was against the 
defendant. As has been pointed out by my learned brother the utmost 
that can be said against the railway company is that they were guilty of 
nonfeasance in not removing dry grass from, the railway track when it 
had grown high. It has to be conceded on behalf of the plaintiff that 
the plaintiff was guilty of the same omission in not removing dry grass 
from the vicinity of the railway line. Furthermore the plaintiff lives on 
the spot and was aware of the danger and could not but have known that 
sparks or cinders might come out setting fire to the grass within the rail- 
way fencing which would then spread to the dry grass on his own land 
next to the railway fencing from which it might spread on to the hay 
stacks which he had put up. He took no, precaution either of cutting off 
his grass farm from the railway fencing or even protecting his hay stacks 
by making any fire line. The railway company has to maintain hundreds 
of miles of rail roads and the chance. of their becoming aware that grass 
has grown high at a particular spot is far more remote than the definite 
knowledge which the plaintiff must have possessed that the grass on that 
part of the railway track was high and so was the grass on his own land 
adjacent to the railway fencing. It seems to me that the damage which 
has been caused to the plaintiff was not caused so much by the fire being 
set to the grass on the railway track as by the circumstance that it spread 
on to the plaintiff’s own grass farm and then reached his hay stacks. If 
the plaintiff had taken sufficient precaution to maintain a fire line or even 
if he had cut the grass from the vicinity of the railway fencing first, no 
damage would have been caused to him at all I would therefore allow 
the appeal and dismiss the plaintiff’s claim on the ground that he was 
guilty of contributory negligence of which he was fully cognisant and 
that is a good defence in law which must prevail., 
By THE Court—The appeal is allowed, the decrees of all the courts 
are set aside and the suit of the plaintiff is dimined. In the circumstances 
we direct char the parties a bear their own costs throughout. 
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HAFIZ MOHD. RAFIQ AHMAD 
Versus 
EMPEROR* 
Crimine? Procedure Code, Secs. 356, 355 and 260—Sec. 336—Scope of. 

If a magistrate does not try an offence summarily under the provisions of 
Sec. 260, Criminal Procedure Code, but tries it in the ordinary course, he is 
required by Sec. 355, Cr. P. C., to make a memorandum of the evidence. 
He is not required to record the evidence in the language of the court or 
have it so recorded. The provisions of Sec. 356, Cr. P. C., apply only 
to cases to which the provisions of Sec. 355, Cr. P. C. do not apply. 


CRIMINAL REVISION from an order of A. H. Gurney Esq., Sessions 
Judge of Bareilly. 

N. C. Sen for the applicant. 

M. Waliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Autsop, J.—These are two applications in revision. ‘The applicant 
was sentenced to rigorous imprisonment for a period of six months on two 
counts i.e, for receiving and retaining two stolen bicycles knowing or 
having reason to believe that they were stolen. 

It is argued in the first place that the learned Magistrate was not 
entitled to pass a sentence of rigorous imprisonment for a period of six 
months because it must be assumed that this was a summary trial upon the 
ground that the Magistrate made only a memorandum of the evidence of 
the witnesses and did not record their evidence in the language of the 
court or have it so recorded. This argument is based upon a misconcep- 
tion. It overlooks the provisions of Section 355 of the Code of Criminal 
Procedure. There are certain offences which a Magistrate may try sum- 
marily under the provisions of Section 260 of the Code of Criminal Pro- 
cedure. If he does so try them he is not required to make any memoran- 
dum of the evidence at all. If he does not try them under the provisions 
of Section 260 of the Code of Criminal Procedure but tries them in the 
ordinary course he is required under Section 355 of the Code of Criminal 
Procedure to make 2 memorandum of the evidence. He is not required 
to record the evidence in the language of the court or have it so recorded. 
The provisions of Section 356 of the Code of Criminal Procedure apply 
only to cases to which the provisions of Section 355 do not apply. The 
Magistrate did not try this case summarily and therefore he was entitled to 
pass a sentence of rigorous imprisonment for a period of more than three 
months. i 

The next argument is that the trial was vitiated because the Magis- 
trate did not observe the provisions of Section 340(2) of the Code of 
Criminal Procedure in that he did not examine the accused after the wit- 
nesses for the prosecution were cross-examined. The facts as I understand 
them are that the witnesses were examined and then the accused was 
examined and then a charge was framed and then the witnesses for the 
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prosecution at the instance of the teid were E and cross-examined. Canencat 
In the first place it seems to me’ to be at least arguable that the provisions |, 
' of Section 342 of the Code of Criminal Protedure'dé not require thé exami- -— 
nation of the accused after the witnesses for thé prosecution have been cross- Harm Moz. 
examined at the instance of the accused. The section says that-the accused ““"* a 
shall be examined after the witnesses for the prosecution have been piini 
examined and the accused has been called upon to enter upon his defence. 77 

It seems to me that it might reasonably be said that this section requires ae 
the accused to be examined at a stage when he knows all that the witnesses 
are going to say against him. When he cross-exarhines the witnesses after 
the charge he does so presumably as a part of his defence and it is riot to 
be supposed that he intends to elicit further information which may be 
used against him. In the second place, event if it ‘is strictly necessary 
under Section 342 of the Code.of Criminal Procedure'to re-examine the 
accused after the witnesses for the prosecution have been cross-examined at 
the instance of the accused after the charge has-been framed, still in the 
present case any irregularity which may have’ taken ‘place is cured by the 
fact that it is obvious that no injustice was caused to the applicant. It is 
not suggested that there was any other ‘statement which he: intended 
to make which would have affected the course of the trial. 

The third point is that the accused was asked after the charge ‘was 
framed on that very day whether he wished to-cross-examine the witnesses 
for the prosecution. It is said that this question should not have been 
put to him till the next hearing. It appears that the witnesses’ for the 
prosecution were summoned for an adjourned hearing in order that they 
might be cross-examined and that they were cross-examined on e mae 
It is obvious that it made no difference to the accused whether the 
was put to him on the date when the charge was framied or on ee 
date when the witnesses forthe eron -were present and when in fact 
they were cross-examined. 

The fourth point urged- beforé me is that the tpplicant had no know- 
ledge that the bicycles which were in his possession were stolen property. 
This is a question of fact upon which the Magistrate and the Sessions: Judge 
have both adjudicated. The courts below have examined the evidence and 
from the circumstances they have inferred that the applicant must have 
had guilty knowledge. There is certainly no ground for interférence in 
revision. The applications are rejected. ‘The applicant shall surrender 
to his bail and serve out the sentences passed upon him. ` 
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Dangerous Drugs Act: (II bf 1930), Sec. 14—'Sélls’_Meening of —Accwsed sold Feb, 1 13 

cocaine to informer—Whetbet can’ be convicted. ' 

The word “sells” in Sec. 14, Dangerous Drugs Act, is | in the Nunca 

popular sense and merely implies transfer ofi a commodity for a price paid ee 

or promised to be paid. ee ee 


"Cr. Rev. 823 of 1935- oe - äi 


ulleb, J. 


276 — HIGH COURT [1936] 


the informer, he was rightly convicted under Sec. 14, and the fact that 
the Excise Inspector brought about the sale to entrap the accused does not 
make it any the less a sale, nor is the motive of the buyer material. 
CRIMINAL REVISION from an order of Ati MUHAMMAD Eso., Sessions 
Judge of Allahabad. 


Sir Wazir Hasan, Shab Jamil Alam and Shyam Kishore for the appli- 
cant. : : 
M. Wolsullab (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 
NIAMATULLAH, J.—This is'an application in revision by Munni Lal 
who has been convicted under Section 14, Dangerous Drugs Act in that he 
sold cocaine. The Excise Inspector, Mr. Jagdamba Prasad, informed the 
District Excise Officer, Mr. Abbasi, that the applicant Munni Lal was in 
the habit of selling cocaine and that he had done so a number of times 
during the ten or twelve days preceding. It was arranged that the in- 
former of Mr. Jagdamba Prasad should purchase cocaine from Munni Lal 
in the presence of Mr. Suraya Narain, a Deputy Collector, who had been 
recently transferred to Allahabad. The informer and Mr. Surya Narain 
proceeded to the house of the accused who was found standing at his door. 
The informer handed over a currency note of Rs.10 to Munni Lal and 
asked for cocaine. Munni Lal demanded an additional sum of annas eight 
but on the informer asking him to remit that sum he accepted Rs.10 for 
the two packets of cocaine which he brought out from the house and 
handed them over to the informer. The latter there and then passed 
them on to Mr. Surya Narain. There is no dispute that the content of 
those packets was cocaine. On these facts the applicant has been tried 
and convicted of an offence under Section 14, Dangerous Drugs Act, which 
makes selling of cocaine ister alia punishable with two years rigorous im- 
prisonment or with fine. The applicant had once before been convicted 
of a cognate offence and the sentence which the Magistrate considered 

to pass was one year's rigorous imprisonment. The applicant had 
also been tried for the offence of being in possession of cocaine on a set of 


| facts which are quite independent of the transaction of sale. The two 


trials were separate. ‘The Magistrate convicted him of both but on appeal 
the learned Sessions Judge quashed the conviction for being in possession 
of cocaine but confirmed the conviction for sale of the two packets of 


,cocaine in the circumstances already 


In revision it has been strongly contended by the applicant’s learned 
advocate that the sale was staged and cannot be considered to be one 
contemplated by Section 14 of the Dangerous Drugs Act. It is argued 
that sale in the legal sense implies mutuality and unless both the seller and 
the buyer are actuated by a common desire of the commodity being sold 
by one and purchased by the other, the transaction cannot be considered 
to be a sale within the meaning of Section 14 of the Dangerous Drugs Act. 
The argument is that Mr. Surya Narain to whom the informer passed on 
the packets had no intention whatever of purchasing cocaine, and that in 
the circumstances of this case the unilateral act of Munni Lal cannot be 
considered to be such sale as is contemplated by Section 14, Dangerous 
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Drugs Act. It is’ also urged that ee transaction was, sialic “fictitious”. 
I do not think that the word “sells” occurring in Section 14, Dangerous 
Drugs Act is used in any but the popular sense. It merely implies transfer 
of a commodity for a price paid or promised to'be paid: “In this case Munni 
Lal meant to transfer the two packets of cocaine. for a price and actually 
did so. ‘The sale was in point of fact to the informer. but it would have 
made no difference if Mr. Surya. Narain had been the p urchaser. ‘The 
motive of the buyer, namely, the informer i in this case is perfectly immate- 
rial. It may be that his object was merely to demonstrate in the presence 
of Mr. Surya Narain that Munni Lal sold cocaitie but the facts which 
constituted the transaction of sale were all present. I think that Munni 
Lal’s act clearly amounted to sale and that the object of the informer or 
Mr. Surya Narain will not affect: ‘the real nature of the transaction. It is 
also urged that in so far as the prosecutor, namely, Mr. Jagdamba Prasad 
had brought this iain fo ut] Section 14:cannot be -held to be 
applicable. For the reasons dy stated’ I think the ‘only question is 
whether the applicant sold cocaine and the fact that the Excise Inspector 
brought it about to entrap-him will not make-it any’-the less a sale. 

- All that has been said is based on the'assumption that Munni Lal sold 
cocaine to the informer in the presence of Mr. Surya Narain. It is pointed 
out that the whole story for d prosecution rests on'the evidence of Mr. 
Surya Narain and that e gave a totally incorrect description of the house 
where cocaine is alleged to have been sold.’ The only effect which can be 
given to this argument if it be accepted is that Mr. Surya Narain’s evidence 
should not be accepted as true. His evidence has been accepted by both 
the courts below. He is a man of position and there was not the slightest 
motive on his part to be a party to a false prosecution. I think Mr. Surya 
Narain who was new to the station did not accurately remember. the des- 
cription of the applicant’ 8 house and hence he gave incorrect details of the 
premises. 

Lastly an appeal has ee made for the reduction of sentence. ‘The 
offence of selling cocaine is very serious and the applicant was once before 
convicted of a similar offence. I do not think that in all the circumstances 
of the case the sentence is excessive.: This application: is dismissed. 

 Abpcetion dismissed 


t 


MAKKHAN p , Judgment-debicr) : 


' BHAGWAN A KUER (Decree-bolder) : l 
Civil Procedure Code, Secs. 38 end 39—Decree transferred to another court—For 
execution against property—Subsequent application to, court which passed 
decree for execution by errest—Whether competent. 

On the epplicatioh of the decree-bholder the decree was oer ee, for 
execution against the zamindari property ‘to another court—the property 
was attached in execution but the ‘sale was stayed under the orders of the 
Government. ` Subsequently the decree-holder applied to. the court which 
passed the decree for execution by arrest of the judgment-debtor. Held, 
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that there is no bar for execution in one court against the property and 
in another court by other means, and the subsequent application was 
competent. 
Sarasti Prashad v. Peoples’ Industrial Bank, 15 A*L. J. 532 reiled on. 
Crv Revision from an order of Basu Ratan Lat, Judge, Small 
Cause Court of Allahabad. 


J. C. Mukerji and N. C. Tiwari for the applicant. 

B. N. Sabai for the opposite party. 

The judgment of the Court was delivered by 

Ganca NatH, J.—This is an application in revision by the judg- 
ment-debtor, Makkhan Lal, against the order of the learned Judge, Small 
Cause Court, Allahabad, for the execution of a decree by arrest of the 
applicant. The opposite party, Mussammat Bhagwana Kuer, had a decree 
against the applicant. She applied for execution on April 19, 1932. The 
decree was transferred for execution against the zamindari property to the 
court of the West Munsif, Allahabad, on May 20, 1932 and the property: 
was attached on May 26, 1932. The sale of the property has been stayed 
under the orders of the Government. On February 14, 1935, the opposite- 
party applied to the learned Judge, Small Cause Court, for execution by 
arrest of the applicant, judgment-debtor. On March 8, 1935 the learned 
Judge, Small Cause Court, ordered the execution to proceed by the arrest 
of the judgment-debtor. Against this order the judgment-debtor has 
come here in revision. 

It was urged by the learned counsel for the applicant that it was not 
permissible to have execution proceedings in more than one court and as 
the decree had already been transferred, as stated above, to the court of the 
West Munsif, Allahabad, the Small Cause Court Judge had no jurisdiction 
to entertain another execution application and to pass the order in ques- 
tion. Reliance has been placed on Section 38, C. P. C., which lays 
down:— 
feces erred a a eas ale 

court to which it is sent for execution. 

There is nothing in this section to restrict the powers of the court 
which passed the decree for executing it. Section 39 lays down the cases 
in which the decree may be sent to another court for execution. Under 
Clause (b), Section 39 the court which passed the decree may on the 
application of the decree-holder, send it for execution to the court within 
whose jurisdiction the judgment-debtor has the property against which 
the decree-holder wishes to execute his decree. There can be no doubt 
that the execution against the same property cannot take place in two 
courts at one and the same time. But there is no bar for execution in one 
court against the property and in another court by other means. 

‘The learned counsel for the applicant relies on Maharaja of Bobbili v. 
Nerasarju. Peda Balisra Simbulu Babadur’. But this case does not help 
the applicant as it does not touch the point of concurrent execution in 
more than one court at one and the same time. It only relates to the 
execution against a property. The point was considered in Sarasti Prasad 

139 L L. R. Mad. 640 
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v. The ial al Industrial Bank Limited? where it was held:— : Civ. 
a decree is passed by one court and is transferred to another for 
execution, the decree-holder is entitled to make an application for execution = __. 
So reer ae ae E ESE gene cere nares 
As regards the merits of the case, the detree was passed in March puscwana 
1932 on the basis of a pronote of 1929. ‘The judgment-debtor.has not Kum 
paid anything out of the decretal amount since 1932 when the decree was suu Nath 
passed. As already stated, the execution of the decree by sale of the st i 
zamindari property has been stayed under the orders of the Government. 
It therefore became necessary for the decree-holder to take some. other 
means to realise the. money. It has not been shown that the judgment- 
debtor cannot arrange to raise money by mortgaging his zarnindari property 
or otherwise to satisfy the decree. In appears that the judgment-debtor is 
deliberately making no efforts to pay up the decretal - amount. Under 
these circumstances there is no reason why the decree-holder should not be 
allowed to proceed with the execution of her decree in the manner allowed 
to her by the law. ee ar E a ee 
It was also urged by the learned counsel for the applicant that -the 
applicant may be allowed some time to arrange for the money and to pay 
up the decree. A stay order in favour of the applicant was passed on 
March 11, 1935. The applicant therefore has had about one year to make 
arrangements for the payment of the decretal amount if he had wished to 
do so. ‘There is no force in the application. It is therefore ordered that 
the application be dismissed with costs, The stay order is discharged. 
E Application dismissed 
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LACHMI SHANKER i Camar 

Versus ` ` 1936 

” EMPEROR* ada 

Excise—Licensee of drug sbop—Puts minor son in cherge of shop—Whetber son aes 
liable (for breaches of rules) as being employed -by the father. n, 


Where the licensee of a drug shop puts his minor son in charge of 
the shop, it must be held that he was employed at least for the time that 
he was in charge and consequently be was liable for any breaches of the 
rules which took place at that time. i l 
CRIMINAL REFERENCE made by Harr Har Prasap EsQ., Sessions 
Judge of Azamgarh. a l 
K. Verma for the applicant. i : 
M. Waliullsb (Assistant Government Advocate) for the Crown. . 
. © The following judgment was delivered by ` 
_ Arzsop, J.—This is a reference by the learned Sessions Judge of Allsop, J. 
Azamgarh recommending that a sentence of fine passed on one Lachmi 
Shanker should be set aside. This Lachmi Shanker is a boy of about 15 
years of age, the son of Ram Jatan. Ram Jatan is the licensee of a drug 
i o *Cr. Ref. 990 of 1935 7 
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shop. The case for the prosecution which was instituted against both the 
father and the son was that the excise inspector went to the shop on the 
eyening of April 16, that he found Lachmi Shanker in charge of it and 
that Lachmi Shanker refused to let him inspect the shop with the result 
that he had to seek for police assistance and that thereafter when he did 


‘inspect the shop on the next day he found that certain breaches of the 


rules had been committed, namely, that the licence was not produced, that 
there were some unsealed packets of drugs and that the stock was in excess 
of the book balance. The charges were therefore five, two relating to 


_ April 16 and three relating to April 17. The father and the son were 


fined Rs.50 each. The father’s case is not before me. 

In respect of the son the learned Sessions Judge has made the refer- 
ence because he thinks that it cannot be said that the son was liable as being 
employed by the father. If the fact is that the son was in charge of the 
shop on April 16 I think it must be held that he was employed at least for 
the time that he was in charge and consequently that he is liable for any 
breaches of the rules which took place at that timer In the absence of 
evidence that he was a permanent employee I do not think that he can be 
held responsible for anything which happened on April 17 when his father 
was present. The two breaches of the rules on April 16 which were alleged 
to have taken place were firstly that the excise inspector was not allowed 
to inspect the shop and secondly that Lachmi Shanker who was a minor 
was in charge of the shop. 

I sould have been inclined to hold that Lachmi Shanker could be 
punished for the first of these two breaches if it occurred, but I find from 
the Magistrate’s judgment that he says that from the evidence before him 
it was not proved that the excise inspector was not allowed to inspect the 
shop when it was open after sunset on April 16, 1935. It is true that he 
said earlier in the judgment with reference to the five breaches of the rules 
which I have mentiond that the accused were guilty of these breaches; but 
it is at least not clear from his judgment whether he really meant to hold 
that the offence of not allowing the excise inspector to search the shop 
was proved or not. As for the other breach of the rules said to have been 
committed on April 16 I do not think that the boy Lachmi Shanker can be 
held to be guilty of it. ‘The rule is that the licensee or person employed 
by him shall not put a minor in charge of the shop. Lachmi Shanker was 
a minor and he was in charge of the shop, but he did not put himself in 
charge.of it. In these circumstances I think it cannot really be said that 
Lachmi r committed any offence. 

I therefore set aside the conviction and sentences passed upon’ him. I 
acquit him and direct that the fine or any part of it which he may have 
paid shall be refunded to him. : 


Conviction set aside 
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GANGA.RAM (Plaintif) 
2. Ai versus - RE py Nae 
HARIHAR PRASAD ann oTHERS (Defendants) * 

Transfer of Property Act, Secs. 91 end 92—Mortgage deed—Money left with 
mortgagee ‘to redeem prior mortgage—Prior mortgage redeemed—Subroge- 
tion. ) ex 

Where there was a provision in a mortgage deed that a certain sum of 


ty 


money was left with the mortgagee to redeem-a prior mortgage, and the. 


mortgagee did redeem that mortgage, beld, that he was subrogated to the 
position of the prior mortgagee. ee 
SECOND APPEAL from a'decree of BABU JAGANNATH SINGH, Addi- 
tional Subordinate Judge of, Muttra, confirming a decree of BABU SHRI 
Narts, Munsif. - a a , 


N. P. Asthana and: B. N. Sabai for the appellant. 

Panna Lal for the respondents. Pad ` 

The judgment of the Court was delivered by ` 

ALLSOP, J.—The second appeal arises out of a suit on the basis of a 
mortgage. One of the defendants, viz., defendant No. 7 was impleaded 
as a subsequent mortgagee. His defence was that he had been subrogated 
to the position of a prior mortgagee because he had redeemed a previous 
mortgage. ‘The mortgage in: suit was executed on: Juné 23, 1924. The 
mortgage in favour of defendant No. 7 was executed. on January 24, 
1924(?). There was a provision in that mortgage that a certain sum of 
money was left with him to, redeem a prior mortgage dated August 17, 
1915 in favour of one Bhagwat Das. Defendant-No. 7 did redeem this 
mortgage and the courts below have held that he was subrogated to the 
position, of Bhagwat, Das and have decided the case accordingly. 

The argument in second appeal'is that defendant No. 7 could not be 
subrogated to:thé position: of Bheewat Das because under the provisions of 
the third paragraph of Section 92 of the Transfer of Property. Act there 
was no registered instrument by which the mortgagée agreed to such sub- 
rogation. It seems.to us that there is no force in this argument. Under 
Section 91 of the Transfer of Property: Act any person other than the 
mortgagee of the interest sought to be redeemed who has any interest in 
or charge upon the property mortgaged has a right to redeem.and a sub- 
sequent ‘mortgagee therefore has a right to redeem. . Under the first para- 
‘graph of Section 92 any of the persons referred to in-Section 91 other 
than the mortgagor shall on redeeming property subject to the mortgage 
have, so far as regards redemption, foreclosure or ‘sale of such property, 
the same rights as the mortgagee whose mortgage he redeems may have 
against the mortgagor or any other mortgagee. .The result of this is ‘that 
any subsequent mortgagee who redeems:a prior mortgage has a right to be 
subrogated to the position of the prior mortgagee. ` The third. paragraph 
of Sectign.92:0f, the ‘Transfer of Property. Act-obvieusly. refers to persons 
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other than subsequent mortgagees who advance money to a mortgagor to 
enable him to redeem a mortgage. 

It has been su that the case of the 7th defendant can be dis- 
tinguished because the money for redeeming the mortgage was definitely 
left in his possession. . We cannot see that there is any- distinction. 

There is no force in this appeal and we dismiss it with costs. 


Appeal dismissed 


NARSINGH PRASAD SINGH (Plaintiff) 
Versus 
PURANMASHI and oTHers (Defendants) * 
Tenancy Act (II of 1926), Sec. 123—Scope of. 
Where the zamindar sued for a declaration under Sec. 123, Tenancy Act 
Il of 1926, that the defendants were liable to pay a certain sum, which 
included a small sum payable under the Benares Family Domains Act’ If 
of 1904, annually for their holding as fixed-rate tenants, beld, that the 
declaration could be granted under Sec. 123, Tenancy Att. 
SECOND APPEAL from a decree of W. Y. MapELzy Esq., District Judge 
of Benares, reversing a decree of Mr. R. V. VERNEDE, Assistant Collector 
first class. i l 
P. L. Banerji for the appellant. 
A. P. Pandey for the respondent. | 
The. following judgment was delivered by 


BENNET, J.—This is a second appeal by a plaintiff whose suit has been 


. 


"(daminced by the lower appellate court. The plaintiff sued in the-court of 


an assistant collector first class for a declaration under Section 123 of the 
Agra Tenancy Act that the defendants were liable-to pay the sum of 
Rs.273-9-1 annually for their holding as fixed-rate tenants. The plaintiff 
is the zamindar of the village. The plaintiff had brought a suit for arrears 
of rent at this rate and only Rs.270-13-0 have been decreed on the ground 
that Rs.2-12-2 was cess payable under the Benares Family Domains Act, 
Act II of 1904. The word used in that Act is “rate” and the Act provides 
that the Maharaja of Benares should receive a certain rate from land and 
that rate should be paid by the tenants to inferior proprietors who could 
recover it as arrears of rent from the tenants and that the inferior pro- 
prietors should pay to the Maharaja under Section 6, Part Il of Act II 


of 1904. e court below has come to the conclusion that the declaration ` 


should not be granted under Section 123 because that section only deals 
with rent and does not include what the court is pleased to call “case”. 
But even on this view it appears to me thatthe court is wrong because 
Section 123 (f) states that the suit may be for a declaration of “any other 
condition of the tenure required to be specified under Section 55(d) of 
the United Provinces Land Revenue Act 1901”. That sub-section states 
that one of the matters to be specified in the register is “any other con- 
dition of the tenure”. -Now the case for the plaintiff is that it is a 
condition of the tenure of the defendants that they should make this pay- 
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ment of’ Rs.2 «odd. per annum. ‘Clearly Geto this i is-a‘matter which 
may form the subject of a. suit: under Section-123 of the Tenancy Act. 
Respondent argued that the: decision im the rënt- suit might: opetatę - as 


` 


Cav ' 


ee 


res judicata. ‘That suit was tried by a Tahsildar, ‘an assistant collector Naason - 


Class I, and the present suit is only triable. by-an assistant collector Class I, 

so Section 11, C. P. C. will not apply. For- these reasons I allow this 

second appeal with costs and decree the suit of the panan zi costs 

throughout. . 

Permission 1 is not se for a Letters Patent. appeal. - & 2 « 4 

7 - > ~ "Appeal allowed 

= RAM BAHAL AHIR AND OTHERS . 
E Versus ' | 
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Penal Code, Sec. 424 and Civil Procedure Code, Or. 21, R. 44Stending crops 
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while! under attachinent removed by eccused—W bet ber attachment valid— Anso, J. 


Examination of emin—Duty of accused to put questions. 
a . The accused forcibly removed their standing’ crops which had been at- 
'/  tached'by the civil courty and they‘ were convicted by a faginate of an 
offence under ‘Sec. 424, I. P. C. Held, on a reference: by the Sessions 
Judge, that in the absence of any attempt on the part of the accused in — 
the Magistrate’s Court to elicit from the amin that he had failed to carry - 
out the provisions, of Or. 21, R. 44, Ci P. C.. it cannot be said that- those, 
provisions were not carried out and that the attachment was void. 
ee ee ee E ES; a 
Ghazipur.. > - 
"The applicants were not eye i 
M. Waliullah: (Assistant Government Advocate) for the Crown. 


‘The following judgment was delivered by.. 


f 


ALLSOP, J.—The learned Sessions Judge of Ghazipur has made a refer- Allsop, J. 


ence to this Court recommending that, a œntence of fine passed on four. 
persons Ram Bahal, Sita, Jaddu and Ram Autar should be set aside'in revi- 
sion. These four.men were convicted, by a magistrate of an offence under 
Sec. 424 of the Indian Penal:Code and were fined a sum of Rs.15 each. The. ' 
allegation was that their.standing crops had been attached by the civil 
court and thet they had forcibly removed the crops. , The learned Sessions 
Judge has made the reference upon the ground that the crops had already 
been attached by an order of the revenue’ court and that they had been 
sold in pursuance of that attachment and upon the, ground that the Civil 
Court attachment -was'not valid owing to a failure on the part of the amin 
to observe the provisions of Rule 44,,Order 24 of the Code of Civil Pro- 
cedure. The learned Magistrate went into the question whether the crops 
attached by the civil court had already been attached by the revenue court 
and found that this was not so. He examined the records and the evidence 
and came to the conclusion that the crops attached by the revenue court, 
were quite different from those attached by the civil court. I do not 
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Canar intend in. ‘Teyision to go into this question of fact’ -again\. The darned. 
gee Magistrate has examined the matter apparently with: great care and there. 
. dis nothing tọ show that his decision was in'any way perverse. o pa e *, 
Raw Banat. The other questién whether the. attachment was properly riddle” Or not 
aoe +" is one which must be considered. I quite agree that: an.alléged attachment 
. Eumo which was not in accordance with the provisions of, Rule 44, Ordr 21; of 
i anes the Code of Civil Procedure would not operate to transfer. posession o 
i loh]. the property to the court. A E E abe- 
A ` Judge that there is no eyidence that the. warrant of:-attachment'.was affixed 
| aS on the land.en which the crop was grown or on the threshing-floor’-or the ' 
„place where the produce was stored. On the other hand I gee ‘thar. no’ 
= question was put to the amin in cross-examination upon these..points. ' 
The presumption of law as Į understand it is that. anything which, is done: 
oe by the officer of the Court is properly donè until ‘the ‘contrary is shown: 
T t+ 1 Omnia praesumuntur rite acta. . In the absence of any attempt on: the - 
part of the accused in the magistrate’s court to elicit from the amin that’ 
= y he had failed’ to carry out the provisions of'the law it ‘cannot be ‘said that 
> ~ ° “,ethose provisions were not carried out and that the attachment: was goid.. 
"Tt seems to me that this in itself is sufficient to justify the rejection of. this. 
reference. The learned Judge has relied. upon the case of Senser Singh x Ve 
Emperor! for the proposition that a person who remoyes a crop- which l 
_gannot be said to be duly attached because of a failure in carrying.out the 
“provisions of Rule 44 of Order 21 cannot be punished for an offence undèr 
4 Section 424 of the Indian Penal Code. . I must say with greatest deference 
aW _ that I should hesitate- to accept this proposition of law.- The question, it 
E seems to: me, under Section 424 of the’ Indian Penal:Codé is not whether 
| _the property passed into the possession of the court but whether the 
f accused person removed or concealed his own property. with intent to . 
i defraud or defeat his creditors or partners, or others. There is no doubt: 
that a person has a right to deal with his own property but he has no*' 
right'to deal with it in order to cause wrongful logs’to others or wrongful , 
gain to himself. A man: who sells his property in order to prevent his 
‘creditors from’ proceeding lawfully against. it would in my Opinion be ° 
‘guilty of an offence under Sectién 424 of the Indian Penal Code and indeed 
it seems to me that that section was enacted in order to'deal with offences 
` of this kind» It-is unnecessary -for me to decide ‘this question definitely 
and I therefore content myself with this expression of my doubts as to the - 
correctness of the view held in the case to which Ihave referred. e *'. 
“I consider on the facts found that there is no justification for inter- 
's ference with the conviction and sentences. The. tee rejected and 
she aa bec isned a cones p 
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- NAWAB SINGH (Plaintiff) . Aar Ta 2 
= ag $ VETSHS 
à c7 DALJIT SINGH (Defendant) * 

Frend—Fictitions sale-deed—To defraud possible  pre-emptor—Pre-emptor 
actually defrended—Vendee’s successor sues to recover possession—wW hether 
vendor can disclose true nature of transection—When suit should fail. 

‘+ Where the plaintiff sued to recover possession of property sold to his 
c predecessor by the defendant and the defendant pleaded that there was an 

_, apprehension ‘of a suit for pre-emption and in order to defeat that suit 

a fictitious sale-deed was executed in favour of the plaintiff’s predecessor 
and ‘no title passed under it; and the court found that the sale-deed was 
. ï fictitious document and had been executed fraudulently in order to 


~ 


v defeat the claim of the pre-emptor and the fraud was committed by the , 


defendant and the plaintiff's predecessor jointly and the fraud actually 
-` succeeded. Held, that it was open to the defendant to plead the circum- 
* stances under which the document which was the basis’ of the present 
© suit came into existence and under these circumstances “the estate should 


lie where it falls” and the court should help neither party. Accordingly 


` the plaintiff’s suit must fail. 
Vileyat Husain v. Misren, 21 A. L. J. 303 applied. 


LETTERS PATENT APPEAL against the decision of the Hon’ble Mr. . 


Justice BAJPAI, reported in 1935 A. L. J. 627. 


R. C. Ghatak for the appellant. 

S. B. Joberi and Munir Alem for the respondent. 

The Court delivered the following judgment:— 

This is a plaintiff's appeal arising out of a suit for recovery of posses- 
sion brought by Nawab Singh against the defendant Daljit Singh on the 
basis of a registered sale-deed dated April 21, 1921, executed by Daljit 
Singh in favour of one Gajraj Singh, who was the uncle of the present 
plaintiff Nawab Singh. The defendant pleaded that the document did 
not represent a genuine transaction but was a fictitious one and no title 
under it had passed to Gajraj Singh. He supported this plea by alleging 
that previously one Musammat Phul Kunwar had sold this property to 
Daljit Singh, who was not a co-sharer in the village, and that there was an 
apprehension of a suit for pre-emption and in order to defeat the claim 
for pre-emption Daljit Singh fictitiously executed the sale-deed in favour 


of Gajraj Singh, who was a co-sharer. It has been found that a pre-emptor - 


Narain Singh actually instituted a suit for pre-emption on June 21, 1920, 
against the vendee Gajraj Singh, presumably impleading Daljit Singh also, 
and the suit was dismissed on the ground that the property had passed to 
a co-sharer and was no longer liable to be pre-empted. Thus the alleged 
fraud actually succeeded. It appears however that Gajraj Singh did not 
succeed in getting mutation of names effected as previous to him Daljit 
had not got his own name mutated. Daljit Singh however later on got his 
name mutated on the strength of the previous sale-deed dated June 28, 
1920. It is an admitted fact in this case that Daljit Singh is in possession 
À *L. P. A. 49 of 1935 
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of the property, whereas the plaintiff No. 1 is not. 

The court of first instance held that the sale-deed did ‘not represent 
a fictitious transaction and decreed the claim. The appellate court has 
however come to the conclusion that it was a fictitious document and had 
been executed fraudulently in order to defeat the claim of Narain Singh 
pre-emptor and that the fraud was committed by Daljit Singh and Gajraj 
Singh jointly and that the fraud actually succeeded. The court declined 
to help the plaintiff and dismissed the suit. On appeal a learned Judge 
of this Court has affirmed the decree, holding that the plaintiff is not 


` entitled to any relief from a court of law when the person from whom 


he has derived a title was a party to the fraud. 

If Daljit Singh had come to court seeking some relief against Nawab 
Singh, then even if it had been found that the transaction was a fictitious 
one we would have certainly declined to grant any relief to Daljit Singh 
when the fraud committed by him had actually succeeded. ‘The question 
that arises in this case is the converse one, namely, whether Nawab Singh 
can be given some relief against Daljit Singh who is in possession; that is to 
say, whether Daljit Singh can be prevented from exposing the true nature 
of the transaction and showing that the sale-deed was fraudulently 
executed and that Gajraj Singh was a party to that fraud. 

There is some conflict of opinion on this point in India. In the case 
of Sidlingappa Bin Ganeshappa v. Hirasa Bin Tukasa’ the owner of a pro- 
perty had executed a benami sale-deed and the benamidar had sold the 
property to the plaintiff’s father and the attachment of that property was 
successfully resisted on the strength of that benami transaction against a 
creditor, the Court held that the defendant owner could not be allowed 
to set up his own fraud when the plaintiff brought a suit to claim posses- 
sion of the immovable property, and the Court decreed the plaintiff's 
claim for possession holding that he was entitled to succeed. ‘This case was 
followed by a Bench of the Madras High Court in Vodiena Kamayya v. 
Gudiss Mamayya*, where a person who had conveyed property benami to 
another for the purpose of effecting a fraud on his creditors was not 
allowed, where the fraud had been effected, to set up the benami character 
of the transaction by way of defence in a suit by the transferee for posses- 
sion under the conveyance. A similar view was expressed by a single 
Judge of the Patna High Court in Shiva Narain Ram v. Mst. Phuljbaria®. 
The- learned counsel for the plaintiff also relies on the remark of their 
Lordships of the Privy Council in Petherpermal Chetty ~. Muniandy 
Servai* that the result of the authorities om the subject of the benami 
transactions had been correctly stated in Mayne’s Hindu Law, seventh 
edition, Paragraph 446, page 595. In the case before their Lordships the 
fraud had not actually been carried out and the plaintiff, the true owner, 
was allowed to recover possession of the property. 

On the other hand in the case of Raghupati-Chatterjee v. Nrishingha 
Hori Das® a Bench of the Calcutta High Court after an examination of 
numerous authorities came to the conclusion that on no principle of’ 


1L L R 31 Bom. 405 "32 Mad. L, J. 484 
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justice, equity and good conscience is a transferee, under a fictitious and 
fraudulent conveyance never intended to pass title and executed with- 
out consideration to defraud the creditors of the transferor, entitled to 
recover from the transferor possession of the property through the Court, 
if the fraudulent purpose has in fact been accomplished, and that the 
balance of authority was in favour of the view that in such cases the 
defendant should be permitted to set up the true transaction. In this 
Court there is the authority of the ruling in Vilayet Husain v. Misran’, 
where it was definitely held that once it was held that the parties are in 
peri delicto the Courts will not assist the illegal transaction in any respect, 
that is, the person who asks the court to do something will fail; and that 
in all cases where the plaintiff is relying on the deed,.the defendant is 


entitled to give evidence of the circumstances under which the document _ 


came’ into existence, and that when these circumstantes include an allega- 
tion of a general fraud by both plaintiff and defendant, the particulars of 
that fraud can be pleaded by the defendant, and it is then the duty of the 
Court to look into the matter and if the-Court comes to the conclusion 
that the parties were acting together with a view to perpetrating a fraud 
and did in fact trate the fraud and that there is no difference in the 
degree of guilt of is plaintiff and that of the defendant, the duty of the 
Court is not to assist either party. ‘The earlier case of the Bombay High 
Court was not followed by the Bench but adversely criticised. A Full 
Bench of the Lahore High Court in Qadir Bukhbsh v. Hakam after a re- 
examination of the various authorities including the case of Vilayat Husain 
y. Misran decided by this Court, came to the same conclusion and held 
that in a suit by a benamidar to recover possession of the property from the 
beneficiary, the latter is not precluded from pleading that both parties 
were in pari delicto and thus showing the real nature of the transaction and 
that if the fraud had succeeded the plaintiff’s claim for possession should 
be dismissed. The question was argued before their Lordships of the 
Privy Council in the case of Ma Ngwe Naing v. Meung The Maung’. 
Their Lordships pointed out that there had been various decisions on this 
point in India which appear to be conflicting, but their Lordships found it 
unnecessary in that case to decide the point. 

In this state of affairs it is obviously our duty to follow the ruling of 
this Court which has now stood for over 12 years until it is overruled by 
their Lordships of the Privy. Council. 

It seems to us that in the present case the defendant is in possession 
of the property and does not. seek any relief from the court at all. It is 
not necessary for him even to rely on the sale-deed in dispute. All that 
he urges is that his possession should not be disturbed by the court for the 


benefit of the plaintiff whose predecessor was a party to.a fraudulent ` 


transaction. ‘There is nothing illegal in a benami transaction in itself. 
The mere fact that a registered deed stands in favour of the plaintiff’s pre- 
decessor is not ie and if the defendant can show that 
the deed was a fictitious one and no title really passed to the plaintiff’s 
predecessor, the suit must fail, It is the plaintiff who has to rely on this 


27 A L J. 303 TI L R. 13 Lah 713 
"56 M. L J. 244 
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sale-deed and he wants to shut out the defendant from exposing the true 
nature of the transaction and showing that a joint fraud had been intended 
by the parties to the deed and carried out. ‘The fraud consisted in getting 
a fictitious sale-deed executed and registered, but not in delivering the 
property to the ostensible vendee. It was therefore a partial fraud that 
was committed by the parties. What the plaintiff now wants is that the 
court should help him in completing the fraud and carrying it further 
still by not only upholding the sale-deed as a valid document but also 
putting the plaintiff in possession of the roperty which had been allowed 


' to remain with the defendant. ‘The plaintiff therefore seeks to obtain 


relief from the court and his claim cannot be decreed unless the court 
allows itself to be made an instrument to help the plaintiff at the expense 


. of the defendant. Any person who comes to seek relief from a Court, 








of law should not bè a party to a fraud and if both parties are ih pari 
delicto the Court should decline to help either party and let things remain 
as they are and let both parties reap the consequences of their own fraud 
and dishonesty. There is no reason why the Court should help the plain- 
tiff in preference to the defendant and give him what he did not obtain 
under the fraudulent transaction. ‘The well known principle approved 
of by their Lordships of the Privy Council “Let the estate lie where it 
falls” should apply to such a case and the Courts ought not to help either 
party. Following the ruling in Vileyat Husain v. Misran® we hold that 
the view taken by the learned Judge of this Court is correct and that the 
plaintiff on the findings of the lower appellate court cannot succeed. 
Nawab Singh no doubt is not the original party who joined in the ’ 
fraud but he is an heir of Gajraj Singh. He is not a bona fide transferee 
for value but has acquired the property from Gajraj Singh as an inheri- 
tance. ‘There is abso bsolutely no reason why an heir of Gajraj Singh should 
be in any better position than Gajraj Singh himself, and be allowed to 
obtain benefit of the fraud committed by Gajraj Singh which Gajraj Singh 
himself was not able to secure, namely, possession of the property in 
dispute. 
We accordingly dismiss this appeal with costs. 
l Appeal dismissed 


"21 A L J. 303 


TIJJO (MST.) (Plaintiff) 
versus ` l 
CHIRANJI LAL (Defendant)* 

Com promise—Parties to suit compromise—Terms of compromise deed incor porated 
in decree—Person not party to snit gets maintenance allowance—Payment 
charged on property—When charge can be enforced—Specific Relief Act, 
Section 23(c). 

Where the parties to a suit come to a compromise and the terms of the 
compromise deed are incorporated in the decree, a person who is not a party 
to the suit and who gets a maintenance allowance (under the compromise) 
for payment of which a charge is created over certain property, cannot 
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enforce the charge unless the compromise deed is registered. 
SECOND APPEAL from a decree of SanuP Narain Esq., Additional 
District Judge of Aligarh, confirming a decree of Kr. Y. 5. GAHLAUT, 
Munsif of Koil. 


Panna Lal for the appellant. 

K. N. Malaviya for the respondent. 

The following judgment was delivered by 

RACHHPAL SINGH, J.—This is a plaintiff's second appeal arising out 
of a suit to recover a sum of money by enforcement of a charge. 

The facts which have given rise to this litigation between the parties 
can briefly be stated as follows: One Makhan Lal was the owner of 
extensive immovable property in the district of Aligarh. He had a sister 
whose son was one Shankar Lal. Chiranji Lal is the natural father of 
Shanker Lal. One Musammat Tijjo was the sister of Makhan Lals wife 
and it appears that she lived in the house of Makhan Lal and looked after 
Shankar Lal during his minority. Makban Lal died about the year 1924. 
On his death Shankar Lal son of Chiranji Lal, under the guardianship of 
one Babu Lal obtained possession over the estate left by deceased Makhan 
Lal. 

Shankar Lal died about the year 1926 and then dispute arose. 
Chiranji Lal, the natural father of Shankar Lal, claimed the properties 
-of Makhan Lal as heir to his own son, Shankar Lal. His case was that 
Shankar Lal had been adopted by Makhan Lal and on Shankar Lal’s death, 
he (Chiranji Lal) was entitled to the estate. The suit was resisted by 
some other persons. Eventually there was a compromise between the 
contending parties on February 1, 1927. Under the terms of this com- 
promise major portion of the estate went to Chiranji Lal. It was agreed 
that Musammat Tijjo would occupy one residential house during her life- 
time and that she would further get a maintenance allowance of Rs.10 
monthly till her death. This allowance was made a charge over some 
immovable property which is specified in the plaint in this case. 

The plaintiff Musammat Tijjo, came to court to recover a sum of 
Rs.670 on account of past arrears of maintenance allowance by the sale 
of the property which was charged in respect of this maintenance 
allowance. 

Chiranji Lal, the defendant, contested the claim. The principal 
pleas taken by him were that as Mst. Tijjo was not a party to the com- 
promise, she could not maintain a suit in respect of the amount alleged 
to be due to her and further that as the deed under which a charge is 
alleged to have been created was not registered, the, charge was not 
enforcible. Another plea taken by Chiranji Lal was that the plaintiff 
had been occupying 2 room in another house belonging to his estate with- 
out payment of any rent and that she had Jet out the house reserved for 
her residence on a monthly rent of more than Rs.10 and in view of these 
circumstances she was not entitled to relief. 

The suit was dismissed by both the courts and the plaintiff has come 
up in second appeal before this Court. 

The first question for consideration in this case is whether the 
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Gyo, plaintiff is entitled to enforce the charge. The position is this. Chiranji 

1936 Lal and some other persons were litigating about the estate which once 

belonged to Chiranji Lal’s son, Shankar Lal. A compromise was arrived 

Tso at under which they settled their differences, each getting a portion in 

Cumann the estate. There was a further agreement between the two under. which 

Lat the defendant undertook to pay a sum of money monthly to Mst. Tijjo. 

Rechbpe} The terms of the compromise were incorporated in the decree which was 
Singh, J. eventually prepared in that case. The contention of the learned counsel - 

for the plaintiff appellant is that this created a valid charge which could 

be enforced by hér. On the other hand the contention of the learned 

counsel appearing for the respondent is that as the deed of compromise 

was not registered, no valid charge was created. ‘This is one of the, ques- 

tions for determination in this case. 

It is true that Mst. Tijjo was not a party to the suit in which the 

compromise was arrived at but that does not dispose of the point in issue. 

Under the provisions of Section 23, Clause (c) of the Specific Relief Act 

in a case where a compromise of doubtful rights between members of 

same family is arrived at, any person beneficially entitled thereunder is 

entitled to sue for the specific performance of the contract. If the com- 

promise created a valid charge, the plaintiff would certainly be entitled to 

institute a suit. The question however is whether the compromise deed 

had the effect of creating a valid charge. Admittedly it was not a regis- 

tered document. The law is that if a deed creating a charge is written 

then it must be registered otherwise the charge could not be enforced. 
Learned counsel for the plaintiff appellant in this case however conténds ” 

that as the terms of the compromise were incorporated in the decree, 

there was no necessity for registration of the compromise. After a consi- 

deration of the arguments addressed to me on both sides, I am of opinion 

that the contention of the learned counsel for the defendant must be 

accepted on this point. If the question about the validity of the com- 

promise deed on the ground of want of registration had been between 

the parties to the compromise, then I would have had no hesitation in 

holding that registration was not necessary because the terms of the 

compromise deed have been incorporated in the decree. In my opinion, 

however, different considerations prevail when a third party who was not 

a party to the suit comes to enforce that claim. It is obvious that the 

third party when he comes to enforce his claim is asking the court to 

grant him a relief because of the terms of the compromise deed and not 

because those terms have been incorporated in the decree. He was no 

party to the suit and therefore the fact that the terms of the compromise 

deed were incorporated in the decree does not place him in any advan- 

tageous position. He can enforce a charge only if he is able to satisfy 

the court that it was made in accordance with law. As I have already 

pointed out, in this case the deed creating the charge was not registered 

and it appears to me that in these circumstances the plaintiff cannot ask 

the court to enforce the agreement contained in her favour in a deed 

which should have been registered but was not registered. I may point out 

, that several cases have been cited before me on both sides but they do not 
help us in deciding the point in issue because in none of those cases the i 
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party seeking to enforce the charge happen to be a third party and who 
was not a party to the suit in which the compromise sought to be enforced 
was arrived at. | l 

Another point which both the courts below have taken against the 
plaintiff is this. Admittedly she is occupying a room in the upper storey 
of a house belonging to the defendant. She has also let out the house 
which was reserved under the terms of the compromise for her during her 
life-time to some other persons and she has been realising the rent from 
her tenants which comes to over Rs.10. The lower courts have there- 
fore held that in these circumstances she is not entitled to recover the 
maintenance due. I find myself unable to agree with this contention. 
If the charge created is valid, the plaintiff would be entitled to recover 
the amount due regardless of the fact whether she has let out the house 


reserved for her to tenants or whether she is occupying a room in another - 


house with or without the permission of the defendant. On this ground 
her claim could not be resisted. If the defendant considers that Mst. 
Tijjo has lost her right to recover maintenance allowance because she has 
let out the house reserved for her residence, to tenants, then it is open to 
him to have this question settled by suing her. So long as the defendant 
does not establish that by letting out the house the plaintiff has lost her 
right to recover maintenance, the claim will be enforced. If the defen- 
dant institutes a proper suit, the question as to whether the plaintiff for 
whose benefit a house has been reserved for her life is entitled to let it or 
on letting it he is deprived of the benefit of the charge created in her 
favour is one which has to be decided before disallowing the plaintift’s 
claim for maintenance. I am, therefore, of opinion that the plaintiff’s 
- claim for maintenance could not have been resisted on the grounds set 
up by the defendant. 

Learned counsel appearing for the plaintiff further contended that 
even if it be found that the compromise deed was not valid for want 
of registration, his client was entitled to claim maintenance for three 
years prior to the date of the suit. In my opinion, it is not necessary to 
decide this question in this case. The plaintiff’s suit was for the enforce- 
ment of the charge by the sale of immovable property and she did not 
come to court on the allegation that even if the charge failed, she was 
entitled to a simple money decree. 

One further point was argued by learned counsel appearing for the 
appellant. It was urged that on the ground of part performance, the 
plaintiffs claim should be decreed. I, however, do not think that that 
doctrine can be applied to a case like the one before me. The provisions 
of Section 53(a), do not apply to’ the case before me. 


For the reasons given above, I dismiss the appeal with costs. 
Leave to file a Letters Patent Appeal is granted. | 


, 


~- Appeal dismissed 


Collsster, J. 
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HAMID ULLAH (Plaintiff) 
VETSHS 
AHMAD ULLAH (Defendant) * 
Mobemmeden Lew—Gift—Of undivided share in houses and parcels of lend— 
When valid—Trensfer of possession—Doctrine of Musbaa, 

Where a Mohammedan lady executed a deed of gift of her share in houses 
and parcels of land and had it registered and in the document she stated that 
she was in proprietary posšession and was conveying to the donee the same 
sort of possession as she had herself, that she had given up possession and all 
proprietary rights in the subject matter of the gift and that the donee was 
at liberty to make transfers of the property in any way he might choose. 
Held, that the donor was in constructive possession and she did practically 
all that she was able to do in the way of divesting herself of possession and 
putting the donee in a position to obtain possession, and the gift was there- 
fore complete under the Mohammedan Law and was not invalid by reason 
of the doctrine of Mushae. 

Mubommad Mumtaz Abmed v. Zubaida Jen, I. L. R. 11 AlL 460, 
Zaburen v. Abdus Salam, A. I. R. 1930 Oudh 71 and Ibrahim Goolens Arif 
v. Seiboo, I. L. R. 35 Cal. 1 referred to. 

SECOND APPEAL from a decree of S. M. Munm Esq., Subordinate 
Judge of Shahjahanpur, confirming a decree of Mr. G. C. AGARWALA, 
Munsif. 


S. N. Seth for the appellant. 

N. P. Asthana and L. N. Gupta for the respondent. 

The judgment of the Court was delivered by 

COLLISTER, J.—This is a plaintiff’s appeal which arises out of suit 
for the cancellation of a deed of gift which was executed by the plain- 
tiff’s sister Mst. Aliman now deceased on May 3, 1932, in favour of her 
husband who is the defendant in this suit on the ground that it was void 
and ineffectual. The subject-matter of the gift was a 7|32 share in six 
houses and three pieces of land. The plaintiff alleged inter alia that the 
deed of gift was executed at a time of marzul maut, that no possession 
was given as required under the Muhammadan Law and that the deed of 
gift was also invalid by reason of the dectrine of Mushaa inasmuch as it 
was gift of an undivided share in property which was capable of division. 

The trial court dismissed the suit and that decree has been confirmed 
by the lower appellate court. 

Learned counsel on behalf of the plaintiff appellant pleads before us 
that the deed of gift was invalid by reason of non-delivery and also 
under the doctrine of Mushaa. The rule of Muhammadan law is with 
certain exceptions with which we are not concerned that a gift of an un- 
divided share in property which is capable of partition is invalid but not 
void, the gift being invalid and not void it maybe perfected and rendered 
valid by subsequent partition and delivery to the donee of the share given 
to him. The property in this case is admittedly capable of Partition con- 
sisting as it does of six houses and three parcels of land. The plaintiff 

*S. A. 1150 of 1933 
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was admittedly in possession of the whole property on bekak of the co- 
owners and on January 17, 1933 the defendant in a statement which 
he made under Order 10, Rule 1, Civil Procedure Code admitted that he 
had not actually obtained possession under the deed of gift. 

In the case of Mubemmad Mumtaz Abmad v. Zubaida Jan’ their 
Lordships of the Privy Council observed as follows:— 

The authorities relating to gifts of Mushaa have been collected and 
commented upon with great ability by Syed Ameer Ali in his Tagore 
Lectures of 1884. Their Lordships do not refer to those lectures as an 
authority but the authorities referred to show that possession taken under 
an invalid gift of Mushaa transfers the property according to the doctrines 
af both: the: Shis and Sunni echooly.. + The. doctrines relanog to: che 

- invalidity of gifts of Mushaa is wholly unadapted to a progressive state of 
society and ought to be confined within the strictest rules. 
In that case a lady had gifted to her-daughter some shares in revenue pay- 
ing villages together with land, houses and moveables. Further on in the 
judgment their Lordships observed: 

EN E E DT pee eee ert T ee 
portion of the property, that is to say, she was merely in receipt of the 
rents and profits. In the deed of gift she declared . .. that she had made 
the donee possessor of all properties given by the deed, that she had 
abandoned all connections with them and that the donee was to have com 
plete control of every kind in respect thereof . Whar Lordo haveno 
doubt that sufficient possession was taken on behalf of the daughter to 
rodes the pitt ehectual. 

It will be observed that in that case the donor had directed her daughter’s 
husband who was the manager of the estates to carry the gift into effect 
and to that extent the case for the donee was undoubtedly stronger than 
the case with which we are now dealin 

In the case of Sheikh Gausi v. Mobemmad Sherif? a certain person 
gifted to his maternal grandson a house, a kohlu and some shares in 14 
plots of a fixed rate holding. The Subordinate Judge who heard the first 
appeal from the decree of the trial court found that the donor was in 
constructive possession of the fixed rate holding and that he had done 
everything which he could reasonably be expected to do to enable the 
donee to obtain possession. A learned single Judge of this court after 
referring to the Privy Council case of which we have already made men- 
tion observed as follows: 

Mulu (i.e, the donor) had a share in the fixed rate holding jointly with 
the defendants. He was in constructive of the holding piles 
the defendants. ieee ee oe E A 
off and to put his donee into the same kind of possession that he himself 
had over the property. This gift was therefore complete under the 
Mobammadan Law. 

In the case of Zaburan v. Abdus Salem? certain shops and houses had 
belonged to a man named Abdul Rahim. On the latter’s death his widow 
gifted her seas share in the afore-mentioned property. A Bench of the 
Oudh Chief Court reviewed the various authorities including the Privy 


Council case to which we have already referred and another Privy Council - 
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case of which mention will be made hereafter and at page 73 the learned 
Judges observed: 
In the present case the subject matter of the gift was not capable of 
being delivered in any manner other than that which the donor adopted. 
She executed a deed of gift evidencing her intention to make the gift. She 
registered the deed thereby giving publicity. She put the donee in posses- 
sion of the gifted property the possession being of the same nature as she 
herself had had, and finally she authorised the donee to appropriate the 
profits of the gifted property and to obtain a partition thereof at any time 
he thought fit to do so. 
Learned counsel for the plaintiff appellant would distinguish that case 
from the case before us on the ground (1) that in the Oudh case the 
donor had herself for sometime after her husband’s death received her 
share of profits and (2) that she specifically authorised the donee to 
obtain a partition but it seems to us that there is little real distinction. 

In the case of Abdul Rabiman Nachiyal v. Miratheyar Ammal a Bench 
of the Madras High Court held that under the Muhammadan Law there 
cannot be a gift of an undivided share in immovable property as such 
share is not capable of actual physical possession. In that case the donor 
was apparently the owner and in possession of the gifted properties but 
it does not appear that he gave to the donee such possession as he had him- 
self or in fact that he gave the donee any sort of ion at all 

In the case of Ibrabim Goolam Arif v.: Saiboo” a gift had been made 
in respect to some shares in a company and some shares in freehold pro- 
perty in Rangoon. At page 23 their Lordships of the Privy Council 
observed: | 
Now it is said that this gift was void as being contrary to the doctrine 

of Mushaa. In the first place even if the duty of the courts were to 
construct a prohibition of gifts of undivided shares of what is divisible 
which should be applicable to the conditions of modern life it would seem 
impossible in the case of the shares and extremely difficult in the case of 
freehold property in a town to carry it out. 

The first portion of the above observation seems to suggest doubt in 
their Lordships’ mind as to whether by reason of its unsuitability to the 
conditions of modern life the doctrine of Mushaa should be applied by 
the courts at all. A few lines further on their Lordships have quoted the 
remarks of the Privy Council in the case of Mubemmad Mumtaz Abmad 
y. Zubaida Jan to which we have already made reference, namely, that the 
doctrine relating to the invalidity of gifts of Mushaa is wholly unadapted 
to a progressive state of society. 

It has to be seen in the present case what it was that Mst. Aliman did 
in the way of transferring her possession. She executed a deed of gift 
and had it registered and in the document she stated that she was in pro- 
prietary possession and was conveying to the donee the same sort of 
possession as she had herself. She stated that she had given up possession 
and all proprietary rights in the subject-matter of the gift and that the 
donee was at liberty to make transfers of the property in any way he 


. might choose. It is contended before us that she ought to have given a 


notice to the plaintiff to hold her share on behalf of the donee, and that 
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she ought to have directed the tenants to pay her share of the rents to 
the said donee. As regards the second point, it do¢s not appear that she 
herself was receiving any share of the rents and as regards the first point 
we do not consider that this omission on her part to serve a notice on the 
plaintiff is by itself sufficient to defeat the defendant’s rights. It appears 
that on December 15, 1931 she had served a notice on the plaintiff calling 
upon him to have her share partitioned but that notice was not complied 
with. She admittedly had no physical possession but was in constructive 
possession through the plaintiff and it seems to us that there was as com- 
plete a transfer of the gifted property as the circumstances permitted with 
the exception of the one fact that she did not notify the plaintiff and 
direct him to hold her share of the property on behalf of the donee. She 
however put the donee in 2 position to obtain possession and it is a fact 
as stated in the plaint that the defendant donee instituted a suit for his 
share of the rents on the basis of this deed of gift. That suit has since 
been decreed but the decree is not yet final inasmuch as an appeal is pending 
in this Court. In all the circumstances of this case we are inclined to 
take the view that Mst. Aliman did practically all that she was able to do 
in the way of divesting herself of possession and giving to the donee 
defendant the same possession as she had herself. 

Learned counsel for the plaintiff appellant has given up the plea 
relating to Marz-ul-maut which appears in his grounds of appeal. 

For the reasons given above this appeal fails and is dismissed with 
costs. 

Appeal dismissed 


RAM JIWAN AND ANOTHER (Defendants) 
Versus 
INDER BAHADUR SINGH AND ANOTHER (Plaintiffs) * 

Civil Procedure Code, Order 21, Rule 58 end Section 11—Creditor attaches 
property of bis judgment-debtor in execution of bis decree—Judgment- 
debtor’s objection dismissed—Order becomes final—Whether some property 
con be attached and sold again in execution of a decree held against the 
judgmeni-debtor by emother creditor. 

Where the share of a person in certain property is attached by a creditor 
in execution of 2 decree against him, and, on his objection to attachment 
being dismissed, his share is sold, and the order dismissing his objection 
becomes final, he has no interest left in that property and consequently it 
is not liable to a subsequent attachment and sale as his property in execu- 
tion of a decree held against him by another creditor, who must be 
deemed to be his representative. Rem Sewak v. Babal, 1935 A. L. J. 
1001 relied on. 

SECOND APPEAL from a decree of Panprr GOPAL CHAND SHARMA, 

Additional Subordinate Judge of Jaunpur, reversing a decree of MAULVI 

MunammaD JALIL, Munsif. 


Mukhtar Abmad for the appellants. 
Gadadhar Prasad for the respondents. 


The following judgment was delivered by 
tS. A. 1496 of 1933 
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Ganca Natu, J.—This is a defendants’ appeal 2nd arises out of a 
suit brought against them by the plaintiff respondent for a declaration 
that one-third share of defendant No. 3 in the properties described in the 
plaint was liable for attachment and sale in execution of his (plaintif’s) 
decree No. 946 of 1929. The plaintiff’s case was that he had a decree 
against defendant No. 3. He applied for attachment and sale of the pro- 
perty of the defendant No. 3. An objection was filed by the defendant 
Nos, 1 and 2, who have got his share sold in execution of their decree, and 
the objection was allowed. ‘The defendants Nos..1 and 2 contended that 
the defendant No. 3 and Jadunandan were brothers, that they were joint, 
that Jadunandan had executed a deed as head of the family in their favour 
and that the defendant Nos. 1 and 2 obtained a decree on the basis of the 
said deed and in execution thereof got the shares of Jadunandan and 
Jagannath both sold. An objection was filed by Jagannath to the attach- 
ment of his share, which was disallowed on August 16, 1930. No suit was 
filed by Jadunandan under Order XXI, Rule 63 and the order dated 
August 16, 1930 had become final. The trial court found in favour of 
the defendants and dismissed the suit. On appeal the learned Subordinate 
Judge reversed the findings of the lower court and decreed the appeal. 
He found that the two brothers Jadunandan and Jagannath were separate 
and that the order of August 16, 1930 was not binding on the plaintiff. 

It has been argued on behalf of the appellants that the order of 
August 16, 1930 has become final and is binding on the plaintiff. Inas- 
much as the plaintiff is seeking to get the property sold as that of Jagan- 
nath, his position is as that of Jagannath’s representative. It cannot be denied 
that the order of August 16, 1930 which has become final is binding on 
Jagannath. In the face of this order and the sale that subsequently took 
place, Jagannath cannot lay any claim to his one-third share which is now 
sought to be sold by the plaintiff as the share of Jagannath in execution of 
his decree. Jagannath has no interest left in the property in dispute, and 
consequently it is not liable for attachment and sale as that of Jagannath in 
execution of the plaintiff’s decree. The view that the plaintiff represents 
Jagannath judgment-debtor is supported by the case of Ram Sewak v. 
Babal. ‘There certain property was attached by S in execution of a decree 
against R as belonging to him. A suit filed by RS to which both R and S 
were impleaded for a declaration that he was the absolute owner of the 
attachment property was decreed. Subsequently B, another creditor of R, 
attached the same property in execution of his decree and it was purchased 
by N; then RS filed another declaratory suit: it was held that the question 
of title decided in the prior suit was binding on R and all the subsequent 
representatives. As B attached the property subsequent to the decree, he 
must be deemed to be a representative of R. Hence previous judgment 
operated as res judicata against R and also against his attaching creditor 
B; hence it must operate as res judicata against the auction purchaser N 
as well and they cannot call RS to prove his title over and over again. 

It is therefore ordered that the appeal be decreed with costs and the 
decree of the trial court be restored. 

Permission to appeal in Letters Patent is rejected. Appeal allowed 
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BINDESHRI PRASAD and oTHERS (Defendants) 
Versus 
`~ PANCHAYATI AKHARA MAHA NIRBANI, GOSHAIN NAGA 
SECT rHroucu ITS SECRETARY (Plhantiff)* 

Transfer of Property Act, Sec. 59 amd Evidence Act, Secs. 68 and 70—Suit for 
sale on morigage—Execution admitted but attestation denied and suit resisted 
on ground of invalidity of mortgage—Mortgagee must prove due attestation 
required by Sec. 59, T. P. Act. 

Where in a suit for sale on a mortgage the mortgagor admits execution, 
viz., the genuineness of the signature on the document, but the attestation 
is specifically denied and the suit is remsted on the ground that the docu- 
ment did not effect a mortgage in law, it is the duty of the mortgagee 
to prove that the mortgage-deed was attested by at least two witnesses as 
required by Section 59, Transfer of Property Act, and if he does not 
produce evidence, which may be that of an attesting witness or other 
evidence, in proof of due attestation, the document does not create a valid 
mortgage. Section 68, Evidence Act, in no way dispenses with the neces- 
sity of proving attestation, where the execution is admitted but the attesta- 
tion is specifically denied. 

Hira Bibi v. Rem Heri Lal, 52 L A. 736=23 A. L. J. 815 (P.c.) and 
Lachman Singh v. Surendra Babadur Singh, 1932 A. L. J. 653 (¥F.B.) 
relied om. 

First APPEAL from a decree of Basu Bary BEHARI LAL, Subordinate 

_ Judge of Allahabad. 


Ambika Prasad and Ambika Prasad-Dube for the appellants. 

K. N. Katju, L. P. Zutshi and Janaki Prasad for the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, C.J.—This is a defendants’ appeal arising out of a suit 
for sale on the basis of 2 mortgage-deed dated October 8, 1928 for Rs. 5,600, 
payable in 5 years, executed by Bindeshri Prasad in favour of the plaintiff, 
Panchayati Akhara. The document carried interest at 14 annas per cent 
per mensem, and also provided that if the mortgagor did not pay the 
interest within the stipulated period of 5 years, the mortgagee was entitled 
to realise the entire amount of the mortgage debt, either within the stipu- 
lated period, or after the stipulated time. The present suit was instituted 
on October 11, 1932, and there was a clear allegation in the plaint that 
the mortgagor had not paid the interest as agreed upon. 

The claim was resisted by the defendant No. 1, the mortgagor, on 
the ground that the suit was premature, and further on the ground that 
the executant had not made his signature on the deed in the presence of 
the marginal witnesses of the document in suit, and that the completion 
and the execution of the document in suit were not made as provided 
Section 59 of the Transfer of Property Act; hence, in accordance wi 
law, no mortgage in respect of the property in suit was effected, and the 
said property cannot be sold by auction. His sons, in addition to the 
pleas taken by their father, also pleaded that the mortgage debt- was 
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without legal necessity. 

The trial court framed several issues, the second of which was Whe- 
ther the deed in suit was duly executed according to law and is for consi- 
deration.” It held that the suit was not premature and that there was 
legal necessity for the debts. As to the plea of want of due execution 
according to law, it merely remarked: 

the defendants admitted the execution of the mortgage-bond in suit. In 
the face of this admission of execution no attesting witness need be pro- 
duced to prove the document. 

The defendants have come up in appeal, and the only plea urged on 
their behalf is that the due attestation of the mortgage-deed had not been 
proved. 

We find from the record that when the case came up for hearing on 
March 7, 1933, the plaintiff’s counsel made the statement that he would 
not produce any evidence, as he did not consider it necessary to produce 
any witness in the first instance. Accordingly the defendants produced 
3 witnesses who were examined, including the defendant No. 1, Bindeshri 
Prasad himself, who stated that when he signed the document, no attesting 
witnesses were present, and that none of the marginal witnesses signed 
it in his presence. The plaintiff then produced two witnesses, but none 
of them said anything about the attestation of the document. An attest- 
ing witness had apparently been summoned, but he was not produced. 

It seems to us that the learned Subordinate Judge has taken a wrong 
view of the law. The execution of a document is one thing, and the 
attesting of it as required by law is quite another thing. As was laid - 
down by their Lordships of the Privy Council in the case of Hira Bibi v. 
Rem Hari Lal’, a document required by law to be attested must be proved 
to have been signed by the executant thereof in the presence of the attest- 
ing witnesses; and admission by the executant under Section 70 of the 
Evidence Act of his signature on the document does not dispense with the 
proof of its attestation as required by law. The proof of execution is 
required by the provisions of the Indian Evidence Act. Under Section 
68, if 2 document is required by law to be attested, it cannot be used as 
evidence until one attesting witness at least has been called for the purpose 
of proving its execution if there be an attesting witness alive, and subject 
to the process of the court, and capable of giving evidence. By Act XXXI 
of 1926 a Proviso has been added to this section that it shall not be neces- 
sary to call an attesting witness in proof of the execution of any document, 
not being a will, which has been registered unless its execution 
by the person by whom it purports to have been executed is specifically 
denied. Now Section 68 requires the calling of a witness before the docu- 
ment could be used as evidence at all, and the Proviso merely lays down 
that the calling of an attesting witness would not be necessary for the 
purpose of proving execution of any document when the execution is 
admitted by the executant. This section in no way dispenses with the 
necessity of proving attestation, where the execution is admitted, but the 
attestation is specifically denied. Section 70 also relates to the sufficiency 
of the proof of the execution of the document when the party admits it, 
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and does not refer to the proof of attestation at all. 

The position has been made clear by the pronouncement of a Full 
Bench of this Court in Leachman Singh v. Surendra Babadur Singh. 
Although the Proviso to Section 68 does not appear to have been speci- 
fically referred to, there can be no doubt that the learned Judges had that 
Proviso in their minds. It was laid down at pages 657-658 that 

if the question be whether the document did create a mortgage or gift 
or not it must be proved that the requirements of law as contained in 
Section 59 and Section 123 of the Transfer of Property Act have been 
complied with..... If the validity of the mortgage be specifically denied 
in the sense that the document did not effect a mortgage in law, then 
it must be proved by the mortgagee that the morgage-deed was attested 
by at least two witnesses. 
We are accordingly of the opinion that it was the duty of the plaintiff 
to prove the due attestation of this document, even though the execution 
‘lof the document, namely, the genuineness of the signature on it, was 
admitted by the defendants. Although it was not incumbent on the 
plaintiff to examine an attesting Witness, he could have proved it by other 
evidence. There being no evidence in proof of the attestation, the docu- 
ment has not been proved to have been duly attested. 

The learned counsel for the plaintiff suggested that a fresh opportu- 
nity should be allowed to the plaintiff, and the case be sent down to the 
court below in order to enable him to produce further evidence to prove 
the attestation. As the plaintiff’s counsel declined to produce any attest- 
ing witness in the first instance, and also in spite of the deposition of the 
defendant he did not produce any further evidence, even assuming that 
the plaintiff had a right to produce any rebutting evidence at all, we 
cannot allow a fresh opportunity to the plaintiff to fill up the gap in the 
evidence. 

The suit, however, has been brought within 6 years of the registered 
mortgage-deed. The document contains a personal convenant to pay the 
amount with interest. There can, therefore, be no doubt that the plain- 
tiff is entitled to money decree against the executant, Bindeshri Prasad. 
We accordingly allow this appeal in part, and modifying the decree of the 
learned Subordinate Judge grant to the plaintiff 2 money decree, with 
interest at the stipulated rate, up to the date of the suit, against the exe- 
cutant, Bindeshri Prasad. The plaintiff would further be entitled to 
interest at 6 per cent per annum simple on the consolidated amount till 
the date of realisation. The plaintiff’s relief for the enforcement of the 
charge on the property is disallowed, and the suit is dismissed as against 
the sons. As regards costs, inasmuch as the bulk of the costs was incurred 
in connection with the issues on which the plaintiff has succeeded, we 
direct that.the plaintiff should receive his full costs from the defendant 
No. 1 in the court below. ‘The plaintiff should pay the costs of the sons 
in both the courts and bear his own costs of the appeal and the defendant 
No. 1 should bear his own costs. . 


a 


Appeal allowed in part 
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FULL BENCH 
i RANJIT SNGH—In re* 
Legal Practstioner—Terms of contract of engagemeni—To be reduced into 

Writteg. 

When an advocate enters into a contract with his client it is appropriate 
that in order to avoid any future misunderstanding as to the amount of the 
fees to be charged for various works, there should be a clear written contract 
between the parties and the amount charged should be clearly mentioned 
and agreed to by the client. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—Thakur Ranjit Singh has filed a complaint against 
Mr. C., advocate, praying that an enquiry may be ordered into his ‘com- 
plaint regarding the advocate’s failure to render accounts and refund the 
balance due. 

According to the petitioner, his son was convicted under Section 302, 
Indian Penal Code, and Mr. C. conducted the case in the original court as 
well as in the High Court, and later advised him to appeal to the Privy 
Council, that the petitioner in three instalments deposited Rs.1,600 as 
approximate expenses, and that he was assured all along that proceedings 
of the appeal were going on. His son died in July 1934, upon which the 
petitioner informed the counsel to discontinue further expenditure. The 
petitioner sent many letters to the advocate asking for accounts but did | 
not receive any satisfactory reply and ultimately Rs.355-14-0 were re- 
turned to him. 

The position taken up by Mr. C. in his written reply is that the peti- 
tioner had been told that the fees and expenses would probably amount ` 
to something between Rs.2,000 and Rs.3,000 and not merely Rs.1,600, 
that the main point in appeal was to be that fresh evidence had come to’ 
light, that the evidence of these fresh witnesses had been recorded by ` 
Mr. Mason, the committing magistrate, and forwarded by him to Mr. 
Nethersole, the District Magistrate of Bareilly, that this evidence was not 
easily traceable, that in addition to sending instructions to a Barrister in 
London he also sent £60 to a solicitor, that the advocate interviewed 
Mr. Mason and Mr. Nethersole at Lucknow and Bareilly, that, at the 
request of the petitioner the advocate also interviewed the accused in the 
Fyzabad jail, that at the request of the petitioner the advocate saw Lt. 


. Col. Palmer, the Inspector-General of Prisons, at Naini Tal to represent 


to him the illness of the accused; that when demand was made for 
accounts in August 1935 the advocate endeavoured to go into the matter 
of accounts but found that all the correspondence had gone amissing from 
his office and careful search was made by him and others repeatedly but 
in vain, the necessary details being missing a rough and ready calculation 
was made and an estimated sum of Rs.355-14-0 was considered due to the 
petitioner and therefore refunded, that the next thing that the advocate 
heard about this matter was the Chief Justices communication dated 
*Misc. Application of 1935 
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August 20, 1935, and that the delay of three months in sending a detailed 
reply to the Chief Justice’s communication was due to the fact that the 
advocate had purposely refrained from replying as he desired to ascertain 
whether there was a.conspiracy to defame him; and if so, who were at the 
bottom of it. A statement of account has been filed according to which 
Rs.733-5-0 have been charged as fees for the various interviews. There 
is no receipt or correspondence between the counsel and the client which 
= would show whether any fee had been agreed upon for the interviews, 
and if so how much; nor is there any method by which the reasonableness 


of the charge for work which is not strictly speaking professional can be 


ascertained. We have nothing but the conflicting versions of the two 


_ When a litigant comes to engage a counsel, very often he is unedu- 
cated if not illiterate, and in many cases he is not familiar with the 
practice and procedure of courts. On the other hand, counsel are in a 
position to realize fully the importance and value of written contracts 
and are therefore expected to keep written records of the terms of their 
engagement. ‘This is particularly important in their own interest lest 
there should be any misunderstanding or dispute unnecessarily arousing 
suspicion. We are of the opinion that when an advocate enters into a 
contract with his client it is appropriate that in order to avoid any future 
misunderstanding as to the amount of the fees to be charged for various 
works, there should be a clear written contract between the parties and 
the amount charged should be clearly mentioned and agreed to by the 
client. Receiving a large sum on account, without settling the exact fees 
charged for various works to be done, may in certain cases be unfair to 
the ‘client and may cause an adverse reflection on the counsel concerned. 
- Advocates keep clerks and maintain offices, and do the work of both 
counsel and solicitors. It is, therefore, their duty to keep complete and 
„accurate accounts, which should be available to their clients who entrust 
them with money. It would increase the dignity of the profession as 
well as its purity if a common practice grew up under which the exact 
terms of the contract of engagement of counsel were reduced into writ- 
ing, preferably signed by the client, and maintained in the advocate’s 
office. Such a contract would make it- impossible for any dispute or mis- 
apprehension to arise later. 

In the present case the two versions differ, and there is no docu- 
mentary evidence either way. In the absence of err sufficient materials 
before us for deciding whether the client was under a misappre- 
hension as to the amount of fees that would 2 ged for the work 
done out of court, we cannot but dismiss this application. 
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BACHCHOO LAL alias ABDUL KHALIQ (Phsintiff) - `- 
versus ; 
BISMILLA AND OTHERS (Defendants) * 
Mobemmeden Law—Dsvorce—Contingent deed of divorce—Validity of: 

In Hanafi Law a divorce may be so pronounced as to come into effect not 
immediately, but at some future time, contingently on the happening of 
some specified future event. Where a deed executed by the husband 
provided that he would pay to his father-in-law maintenance allowance for 
his wife, and after having paid maintenance for four months he would 
send for his wife, and in case of default of any condition the deed would 
operate as a deed of Tileq Kamil (absolute divorce), beld, that on default 
having been committed the divorce comes into effect. 

SECOND APPEAL from a decree of Banu Brij BEHARI LAL, Subordi- 
nate Judge of Allahabad, reversing a decree of MauLvi KHALILUDDIN 
AHMAD, Munsif, East Allahabad. 

Mubemmad Ismail and Mabbub Alam for the appellant. 

The respondents were not represented. 

The following judgment was delivered by l 

Ganca NaTH, J.—This is an appeal by the plaintiff and arises out of 
a suit brought by him against the defendants for restitution of conjugal 
rights with defendant No. 1. As the defendants are absent, the case has 
been heard ex perte. The plaintiff’s case was that Mst. Bismillah, defen- 
dant No. 1 was his legally married wife. The defendants contended that 
she had been divorced by the plaintiff. The trial court did not go into 
the question of divorce and decreed the suit. On appeal, the learned 
Subordinate Judge found that Mst. Bismillah had been divorced by the 
plaintiff and dismissed the suit. 

The only point which has been urged by the learned counsel for the 
appellant and is for consideration is whether the plaintiff could divorce 
his wife under a contingent deed of divorce. Reliance is placed on a 
deed, dated January 5, 1930, executed by the plaintiff himself. This deed 
shows that the plaintiff had not made any provision for the maintenance 
of his wife till the time of the execution of the deed and it provided that 
the plaintiff would pay Rs.10 at 12-0 a.m. on January 6, 1930, to Abdul 
Shakur, his father-in-law, for the maintenance of his wife and in future . 
would pay Rs.10 a month till the end of each month of English Calendar, 
and after having paid maintenance for four months he would send for his 
wife, and in case of default of any condition, the deed would operate as a 
deed of Tilag kamil (absolute divorce). The deed further authorized the 
father of the girl in case of default to marry her wherever he liked. The 
deed was described as a talegnema in case of default of conditions. The 
plaintiff has not fulfilled the conditions laid-down in the deed. Conse- 
quently there can be no doubt that the deed takes effect as a deed of 
divorce in accordance with its terms. There can be no question about the 
validity of a contingent divorte. As laid down in the principles of 
Mohammadan Law by Tayabji (1913), page 145. 
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sIn Hana Law, a Eue may be so stongum as to come into effect 
not: immediately, but- at some future time, contingently on the happening 

‘ “of some specified future eyent 

(vide pees MA Baillie’s Digest of Mohammadan Law also shows: 

a Repudiation may be either of the present time, or be referred to the 
oe and it may be with or without comparison, or description, and 
may be pronounced either before or after consummation 

(page 212), and (2) 

Beil ation E co Ge cetera co 9 suena ech eects peep stand 
from the time of speaking to some future time specified, without any con- 
dition. And repudiation is said to be suspended on or attached to a con- 
dition, when it is combined with a condition and made contingent on its 
occurrence. In the former case repudiation takes effect immediately on 
the arrival of the time to which it has been referred; in the latter it takes 
effect on the occurrence of the event on which it has been made to 
depend 

(page 218). 

The divorce was made contingent in this case on the default of the 
plaintiff in performance of the conditions laid down in the deed. ‘The 
default has been committed and consequently the divorce comes into effect. 
I therefore agree with the finding of the lower appellate court. There is 
no force in the appeal. It is efore ordered that the appal be dis- 
missed. 


Appeal dismissed 


RAM BHAROSEY 
Versus 
EMPEROR* 

Criminal Procedure Code, Section 540—W ben Magistrate to act sunder—Witness 
examined snder Section 540-—Whetber accused entitled to produce evidence 
in rebuttal, 

A Magistrate should not examine any witness under Section 540, 
Criminal Procedure Code, merely because the complainant chooses to sug- 
gest the witness; but if the Magistrate himself thinks that the evidence of 
the witness is essential for a proper decision of the case he is not only 
allowed to examine the witness but is by law bound to do so. 

If a witness examined under Section 540 gives evidence which is against 
the accused, there is no provision under which the accused must be given 
a further opportunity to produce more evidence in rebuttal. There may 
however be cases where in the interests of justice a court would normally 
give the accused such an opportunity. 


CRIMINAL REFERENCE made by LaxsHiat Naran TANDAN Esq., 
Sessions Judge of Mainpuri. 


Ssile Nath Mukerji for the applicants. 
A. P. Dube for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by ° 
*Cr. Ref. 898 of 1935 
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ALLSOP, J——This is a reference by the learned Sessions Judge of 
Mainpuri. He has recommended that the conviction of two men under 
Sections 6 and 4, respectively, of the Child Marriage Restraint Act, should 
be quashed and a retrial ordered. 

The two accused persons were tried by the District Magistrate of 
Etawah summarily. One of them was fined Rs.150 and the other Rs.100. 
The chief question at issue was whether the girl in respect of whom the 


` offences are said to have been committed was or was not under 14 years of 


age. Evidence was produced by the prosecution and then witnesses were 
examined by the accused. Among these witnesses was a doctor who gave 
it as his opinion that the girl was over 14 years of age. The complainant 
then made an application to the Magistrate suggesting that he himself 
should see the girl and get her medically examined by some other doctor. 
The Magistrate acceded to this request, and having seen the girl came to 
the conclusion that she could not possibly be over 14 years of age. He had 
her examined by the Civil Surgeon. It is necessary to note that he chose 
the Civil Surgeon of his own accord. ‘The opinion of the Civil Surgeon 
was that the girl was 11 years of age. Before the Civil Surgeon could 
be examined as a witness an application was made to the Magistrate by the 
complainant that the evidence of the Civil Surgeon should be recorded. + 
The Magistrate examined the Civil Surgeon under the provisions of Sec- 
tion 540 of the Code of Criminal Procedure. He then finally came to the 
conclusion that the necessary facts which constituted the offences had been 
proved, and he passed the sentences which I have mentioned. ‘The senten- 
ces are not appealable but the accused persons filed an application in revi- 
sion in the Court of the Sessions Judge with the result that the Sessions 
Judge has made this reference. 

Whether the girl was or was not over 14 years of age was a pure 
question of fact. The Magistrate had jurisdiction to decide that fact, and 
he seems to have taken every care to get all possible evidence upon the 
record. ‘There seems to be no reason why this Court should go into this 

uestion of fact. One of the legal points raised is that the Magistrate 
sae not have examined the Civil Surgeon because his name had been 
suggested by the complainant. In the first place it appears that in the 
first instance the Civil Surgeon was not suggested by the complainant 
to the Magistrate, and in the second place if the Magistrate thinks that 
certain evidence is necessary for a proper decision of the case, he is bound 
to bring that evidence upon the record under the provisions of Section 540 
of the Code of Criminal Procedure, whether the suggestion emanates from 
the complainant or not. He should not of course examine any witness 
under Section 540, Criminal Procedure Code, merely because the com- 
plainant chooses to suggest the witness; but if he himself thinks that the 
evidence of the witness is essential he is not only allowed to examine the 
witness but is by law bound to do so. ‘The other point is that the accused 
persons should have been specifically given an opportunity to produce 
further evidence to rebut the evidence of the Civil Surgeon when it was 
found that that evidence was against their interest. I can find nothing 
in the Code of Criminal Procedure which says that if a witness examined 
under Section 540 gives evidence which is against the accused the accused 
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thereupon must be given a further opportunity to produce more evidence 
to rebut his statement. There may be cases undoubtedly where in the 
interest of justice a Court would normally give the accused such an oppor- 
tunity, but this does not seem to be one of them. ‘The accused had already 
produced evidence including the.evidence of a ‘doctor, and it is not very 
clear what further evidence they could have produced. In any case this 
is an application in revision and not an appeal. If the accused really felt 
-that there was certain other evidence which ought to have been brought 
on the record in their interests after the Civil Surgeon had been examined, 
they could have made an application to the District Magistrate to give 
them an ‘opportunity to produce that evidence. It does not appear that 
any such application was made or that there was any protest against the 
Court proceeding to judgment after the Civil Surgeon had been examined. 
In these circumstances J see no reason to interfere in this case in revision. 
I reject the reference. 

Reference rejected 


UMA DATT UPADHYA (Defendant) 
VETSHS 
ZAKIA BIBI AND ANOTHER (Plaintif) * 

Civä Procedure Code, Order 9, Rule 9 end Order 43, Rule 1(c)—Ssit dismissed 
for defexlt—Application for restoration—Dismissed by Munsif for ‘non- 
prosecution—W hetber appeal lies. 

On the plaintiff’s suit having been dismissed for default of appearance he 
made an application for restoration, which was dismissed by the Munsif for 
non-prosecution. On appeal the District Judge overruled the preliminary 
objection that no appeal lay to him and set aside the order of the Munsif 
and restored the application for restoration of the suit to its original number 
to be disposed of by the Munsif according to law. Held, in revision, that the 
order passed by the Munsif was under Order 9, Rule 9, C. P. C., and was 
appealable to the District Judge under Order 43, Rule 1(c), C. P. C. 

Mufti Riaznddin v. Mabeshenend, A. I. R. 1929 Pat. 529 relied on; 
Htrasa v. Sheoksemwar, 72 In. Cas. 547 dissented from. 

Crv Revision from an order of J. N. Musuran Esq., District 

Judge of Gorakhpur. 

A. P. Pandey for the applicant. 

M. Walinllab for the opposite parties. 

The judgment of the Court was delivered by 

BajPal, J.—This application in revision raises an interesting question 
of gw. The defendant is the applicant before us, and the facts are that 

the plaintiffs’ suit was dismissed for default of appearance on August 1, 

1933. On A 28, 1933 the plaintiff applied for restoration of the 

suit. This application for restoration came for hearing on May 19, 1934. 

It appears that the plaintiff had not deposited process fee for the opposite 

party till May 12, 1934, on which date the process-fee was tendered. The 

learned Munsif, however, refused to accept the process-fee and observed 
that there was not sufficient time left for the service of the notice in the 
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ordinary course on the unserved opposite party. The result was that 

when the application for restoration came for hearing on May 19, 1934 
the learned Munsif passed the following order:— 

Notice could not be issued upon opposite party No. 8 on account of the 

applicant’s paying process-fee etc. as late as May 12, 1934. ‘The applica- 

tion is dismissed for non-prosecution with costs to the contesting opposite 


parties, 

This order makes it clear that several of the Opposite parties were 
served and were present on May 19, 1934, but one of them, namely, No. 8, 
could not be served, because the learned Munsif refused to take the 
process-fee, which was tendered late, namely, on May 12, 1934. It might 
be mentioned that the plaintiff applicant, before the learned Munsif, was 
prepared to take the risk of late deposit of process-fee and prayed that if 
dasti summons were handed to him he would serve the Opposite party 
No. 8 himself but even that request was not granted. 

Against the order of the learned Munsif dated May 19, 1934 the 
plaintiff appealed to the learned District Judge and there a preliminary 
objection was taken that no appeal lay to that court. ‘The learned Dis- 
trict Judge overruled the preliminary objection and on the merits came 
to the conclusion that the order of the learned Munsif was unjustifiable 
and harsh and he, therefore, set it aside and allowing the appeal directed 
that 

the plaintiff's application for the re-opening of the case dismissed for default 
should be restored to its original number on the file of pending cases and 
disposed of according to law. 

The defendant has come to this Court in revision and reiterates 
the contention that no appeal lay to the learned District Judge. We are 
of the opinion that there is no force in this contention for the reasons to 
be given by us presently. Under Order 43, Rule 1, Clause (c), Civil 
Procedure Code an order under Rule 9 of Order 9 rejecting an applica- 
tion (in a case open to appeal) for an order to set aside the dismissal of a 
suit is appealable, and whereas the contention of the plaintiff opposite 
party is that the order of the learned Munsif dated May 19, 1934 was an 
order under Rule 9 of Order 9 the contention of the defendant-appli- 
cant is that it was an order under Rule 2 of Order 9. Now Order 9, 
Rule 2 does not in terms apply to an application for restoration. It 
applies where a suit has been dismissed for failure of the plaintiff to pay 
the court-fee or postal charges (if any) chargeable for such service. 
Before, therefore, the defendant’s contention can be upheld, we must be 
satisfied that the order of the learned Munsif was under Rule 2, and for 
that purpose the defendant asks us to invoke in aid the provisiong of 
Section 141, Civil Procedure Code. Now that section reads as follows: 

The procedure provided in this Code in regard to suits shall be followed, 
as far as it can be made applicable, in all proceedings in any Court of Civil 
-ariediction. 

It must be remembered that the procedure provided in the Code in 
regard to suits should be followed only as far as it can be made applicable, 
while a court has seisen of miscellaneous proceedings. Where an express 
or special procedure is provided for a particular proceeding, Section 141 
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cannot be applied so as to defeat the operation of such provisions. Sec- 
tion 141 is an enabling section; in other words, where a party has insti- 
tuted a proceeding in an original civil matter and the court has to adjudi- 
cate upon such proceeding, the party or the court may look into the 
procedure prescribed for a suit in order to follow the same for the purpose 
of the proceeding in the absence of any express procedure prescribed by the 
Code for the proceeding itself, but Section 141 should not be so worked 
as to impose a disability upon any party. Order 9, Rule 2, as we said 
before, is not in terms applicable to an application for restoration where 
the plaintiff’s suit has been dismissed for default; if there were no express 
provision in the Code, we might have sought the aid of Order 9, Rule 2, 
but as it is, Order 9, Rule 9 prescribes an express procedure for an appli- 
cation of this nature, and we should not, therefore, invoke the aid of 
Section 141 in order to bring the case within Order 9, Rule 2 and thus 
deprive an unsuccessful applicant of the substantive right of appeal given 
to him under Order 43, Rule 1. 

Certain cases have been cited before us at the bar in support of the 
contending views. Some of them are obviously inapplicable because they 
deal with cases where a plaintift’s suit has been dismissed in default, and 
an application to restore it has also been dismissed in default, then a 
second application has been made in order to restore the application for 
restoration and there one might very well argue that as Order 9, Rule 9 
does not in terms apply in order to help the unsuccessful party the pro- 
visions of Order 9, Rule 9 might, read with Section 141, be made appli- 
cable and we are of the opinion that those cases have no bearing on the 
facts of the present case. The contention that was most strenuously 
advanced before us by learned counsel for the applicant was that an order 
can be said to be one under Order 9, Rule 9 only when an application 
has been dismissed on the merits. We can find no warrant for confining 
the operation of Rule 9 to such a case. Theré are no such qualifying 
words in the rule itself. As pointed out by Chatterji, J. who was dealing 
with a case under Order 9, Rule 13 in Mufti Riszuddin v. Mabesha- 
nand’: 

There is no reason to take such a narrow view of the clause and to read 
into it words which are non-existent. 

The provisions of Order 9, Rule 13 are very similar to the provisions 
of Order 9, Rule 9, and the same words “if he satisfies the court” occur 
in both rules. The case nearest in point is the case of Hirata v. Sheo- 
kunwar where Mr. Halifax, the Additional Judicial Commissioner, in 
somewhat similar circumstances held that no appeal lay against such an 
order. He observes: 

If Section 141 of the Civil Beene Code does not apply to the pro- 
ceedings on the application for restoration, then it is clear that there can 
be no appeal against the order dismissing it. If however that section does 
apply it is equally clear that the dismissal of the application was a dismissal 
under Rule 2 and not under Rule 9 of Order IX of the Civil Procedure 
Code. 


With great respect we say that we have some difficulty in following 
1A. L R 1929 Pat. 529 *72 Ind. Ces 547 
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the reasoning of the learned Judge and for the reasons given by us we 
beg to disagree with him. 

It was also contended before us that the order of the learned Munsif 
could not possibly be an order under Rule 9, and in this connection 
reliance was placed on Sub-clause 2 of Rule 9. That sub-clause says: 

No order shall be made under this rule unless notice of the application 
has been served on the opposite party. 

In our view this sub-clause, if anything, is against the defendant 
applicant. It says that it is necessary that the applicant should take steps 
to serve notice of the application on the opposite party and if he does 
not take such steps then the court cannot make an order setting aside the 

of the suit which means that the court has no option but to 
dismiss the application. The court canot possibly make an ex parte 
order allowing the application and all that it can, therefore, do is to reject 
the application and then Order 43, Rule 1, Clause (c) would come into 
play and the unsuccessful party will have the right of appeal. 

There is yet another way in which this case might be approached. 
Before Order 9, Rule 2 with the aid of Section 141 can be made applicable 
to the circumstances of the present case, it must be clear that there was a 
failure of the applicant to pay the court-fee or postal charges, and in 
consequence of such failure the opposite party was not served and the 
court had to dismiss the application. In the present case, as we stated 
earlier, the plaintiff was prepared to file the process-fee and it was the 
learned Munsif himself who would not take it, because according to his 
view the process-fee was being deposited late.* Order 9, Rule 2 therefore 
does not strictly apply, because there was no actual failure of the plaintiff, 
but there was a refusal by the court to accept the process-fee. 

This being our view on the point of law raised by the applicant, we 
now proceed to consider the argument which has been advanced before 
us by the defendant-applicant on the merits of the revision itself. It is 
said that the learned Munsif had acted rightly in the matter and the 
learned District Judge had acted illegally or with material irregularity in 
the exercise of his jurisdiction in allowing the appeal before him. It is 
conceded that if an appeal lay to the learned District Judge, there has 
been no usurpation of jurisdiction. nor failure to exercise jurisdiction, 
but the act of the learned District Judge is tainted with illegality or 
material irregularity. We can find no such illegality or material irregu- 
larity in the action of the learned District Judge. As a matter of fact, 
the action of the learned Munsif under all the circumstances of the case 
was, to say the least, very strict, and the plaintiff undoubtedly suffered a 
grievance which has been rightly redressed by the learned District 
Judge. 

For the reasons given above, we dismiss the application with costs. 


Application dismissed 
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" VETSHS 

MOHAMMAD ISHAQ and oTHeRs (Defendants) * 

Crvil Procedure Code, Section 144—Suit for profits against a co-sherer by « Hindu 
daughter in possession as limited owner—Snit decreed in part—Lower ap 
court increases smount—On second appeal decree of first court rest 
shearer applies for restitution under Section 144—Deughter dies—Whether co- 
shearer entitled to recover from estate in possession of reversioners. 

A Hindu daughter in possession of her father’s zamindari estate as a limited 
owner sued another co-sharer for recovery of profits, and her suit was 
decreed in part. On appeal by her the amount decreed in her favour was 
increased, but on second appeal by the co-sharer the decree of the first 
court was restored. During the pendency of the second appeal the daughter 
realised in execution the amount as decreed by the lower appellate court. 
On the second appeal succeeding the co-sharer applied under Section 144, 
Civil Procedure Code, for a refund of the excess amount realised from him, 
and the daughter having died the co-sharer proceeded against the estate, 
which came in possession of the reversioners of the last male-owner. Held, 
that the daughter in her suit for recovery of profits represented the estate 
and the co-sharer was entitled to recover the excess amount realised from 
him from the estate. 

SECOND APPEAL from a decree of GANGA NatTH Esq., District 
Judge of Aligarh, reversing a decree of Mr. Har Prasan Gurra, Munsif 
of Havali. 


Penna Lal for the appellant. 

A. M: Kbwaje for the respondents. 

The following judgment was delivered by 

RacHHpaL SINGH, J.—This is a plaintiffs Second Appeal arising out 
of a suit for declaration. 

The facts which have given rise to this appeal can briefly be stated as 
follows:— 

One Mst. Ganga Devi was in possession of a certain share as a Hindu 
female to which she succeeded as such on the death of her mother. She 
obtained a decree on account of profits against Mohammad Ishaq, another 
co-sharer, for 2 sum of Rs.101-11-4 from the court of an Assistant 
Collector. There was an appeal against that decision with the result that 
Mst. Ganga Devi succeeded in obtaining a decree for Rs.402-14-9. 
Mohammad Ishaq preferred a Second Appeal to this Court with the 
result that the decree passed by the District Judge was set aside and that 
of the first court restored. Befote the decision in the Second Appeal 
preferred by Mohammad Ishaq was given Mst. Ganga Devi had applied 
for execution and had actually realized from Mohammad Ishaq a sum of 
Rs.402-14-9 in accordance with the decree passed by the District Judge 
and which was under appeal. After Mohammad Ishaq had succeeded in 
Second Appeal before this Court, he made an application under Section 
144 of the Code of Civil Procedure for refund of the excess amount 
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which had been realized by Mst. Ganga Devi. Mst. Ganga Devi died and 
so Mohammad Ishaq sought to execute his decree against the estate treat- 
ing it as assets of Ganga Devi. 

It appears that on the death of Ganga Devi, three persons, Nathu 
Ram, Kewal Ram and Misri Lal, became entitled to the estate of Ganga 
Devi’s father after her death. These three persons transferred their rights 
to the plaintiff. 

= The plaintiff made an application to the court in which Mohammad 
Ishaq’s petition, under Section 144 of the Code of Civil Procedure, was 
pending, objecting to the prayer of. Mohammad Ishaq, on the ground 
that the property in suit was not the property of Mst. Ganga Devi; but 
that his predecessors had got possession over it as reversioners of Sarwan 
Lal and so the property was not liable for any claim which Mohammad 
Ishaq might have had against Mst. Ganga Devi or her heirs. The attempt 
of ‘hi plaintiff was unsuccessful and his objections were dismissed. 
Thereupon the plaintiff filed a regular suit for declaration which has been 
dismissed by the lower appellate court and he has come up to this Court 
in Second Appeal. 

As regards the facts of the case, there is no dispute between the 
parties. The only question which has been agitated before me, in this 
appeal, is as to whether or no, Mohammad Ishaq is entitled to realize the 
extra amount which Mst. Ganga Devi got from him by proceeding 
against the estate which went to the reversioners of Sarwan Lal, on the 
death of Mst. Ganga Devi. Learned counsel appearing on behalf of the 
plaintiff-appellant has contended before me that the predecessors of the 
plaintiff succeeded to the estate of Sarwan Lal, as his nearest male rever- 
sioners, on the death of Mst. Ganga Devi, and not as heirs of Mst. Ganga 
Devi and therefore they are not liable for repayment of any money which 
Mst. Ganga Devi might have realized in excess of what was due to her. 
He further contended that the estate, to which the reversioners succeeded 
in their reyersionary right, is also not liable for any such claim. I proceed 
to consider this question. 

It was argued before me by learned counsel for appellant and the 
point is not disputed by the opposite party that according to Hindu Law, 
as it stands now, a Hindu female in possession of an estate for her life 
only has an absolute control over the income and can dispose of it in any 
manner she likes. If she leaves behind any such income, the question as 
to whether the same should be treated as an accretion to the estate or 
should go to her heirs, will depend upon the circumstances and facts of 
each case. In the case before me, however, I am not called upon to decide 
any such question. Here what I have to see is whether a co-sharer, in an 
undivided village, who has been made under a decree of a court to pay a sum 
in excess of the amount due to a Hindu female holding the position of a 
co-sharer, is entitled to get back the excess amount. 

In my opinion, the view taken by the learned District Judge is 
correct and must, therefore, be affirmed. When a Hindu female who 
has possession over an estate for her life, sues a co-sharer for profits, she 
does so in a representative capacity. She has no personal claim whatsoever 
against any of the co-sharers in the village in which she is a co-sharer. 
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A Hindu widow not in possession of the estate would not be able to 
recover anything by way of profits from another co-sharer. Her claim 
would be defeated on the ground that she is not a co-sharer in the village 
and is therefore incompetent to sue for profits. The position, however, 
becomes different when she is in possession. She can insist that she should 
be allowed profits of the share in her possession and that claim cannot be 
resisted. But if she institutes a suit for profits against another co-sharer 
or a lambardar, she does so as representing the estate. The co-sharer or 
lambardar against whom she makes a claim, pays her profits of the share 
in her possession not because she has any personal claim in respect of it but 
because the estate in her possession is entitled to these profits. The very 
foundation of the claim of the widow for profits in a case of this des- 
cription, rests on her possession of the estate. I have, therefore, no doubt 
in my mind that when any payment is made by a co-sharer to a widow in 
possession of an estate, it is because she represents the estate and not in her 
personal ¢apacity. If a widow realizes from another co-sharer more than 
the amount due, then the liability for a refund of the excess amount 
realized would rest on the estate and so the estate will be liable. In the 
case before me Mst. Ganga Devi realized a sum which was in excess of 
the amount due to her and therefore the respondent who had paid this 
excess is entitled to recover it from the estate, which has now come in 
possession of the reversioners of the last male-holder. Mst. Ganga Devi, 
in her suit for the recovery of profits, represented the estate and there- 
fore the defendant-respondent is entitled to recover the amount realized 
from him in excess of the amount which was actually due. 
For the reasons given above, I dismiss the appeal with costs. 


Leave to file a Letters Patent Appeal is granted. 
Appeal dismissed 


“ 


RAMESHWAR DAS 
Versus 
EMPEROR* _ 

Prevention of Adulteration Act (Local Act VI of 1912), Section 4(1) end 
Proviso (c) end Evidence Act, Section 105—Prosecution under Section 4(1) 
—W kether case comes under Proviso (c)—Burden of proof—Evidence—How 
to be recorded. : 

In a prosecution under Section 4(1), U. P. Prevention of Adulteration 
Act of 1912, it is for the defence to prove facts that would bring the 
case within Proviso (c) of Section 4(1). (Under Section 105, Evidence 
Act, it is the duty of the defence to prove that the case comes within this 
exception). In such a prosecution the Magistrate should record the 
evidence sufficiently fully and not in the brief method of a summary trial. 

CRIMINAL REVISION from an order of T. N. MuLLA EsQ., Sessions 
Judge of Allahabad. 

Saila Nath Mukerji and Shri Rem for the applicant. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The judgment of the Court was delivered by 
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BENNET, J.—This is a criminal revision by Rameshwar Das against 
his conviction under Section 4(1) of the United Provinces Prevention of 
Adulteration Act, Act VI of 1912, and a fine of Rs.150 or in default one 
month’s R. J. The trial was summary and an application in revision was 
dismissed by the learned Sessions Judge. Two legal grounds have been 
taken in revision. First, that the Magistrate had no jurisdiction, and 
second that the applicant could not be convicted when the goods were 


exposed to sale by somebody else. The enquiry began with a post card 


addressed to the Municipal Board of Allahabad from Katni to the effect 
that the accused was sending a consignment of 350 tins of ghee to Allaha- 
bad which was unfit for human consumption. M. Barkatullah Khan, the 
Sanitary Inspector of the Municipality, took a sample from one of the 350 
tins of ghee on May 2, 1934 which he apparently found at the godown 
of the firm of Shyam Narain Bhagwati Narain Arhatiyas to whom the 
accused firm had sent the consignment from Katni. A certificate was 
given on May 23, 1934 by the officiating Public Analyst to Government 
stating “I am of opinion that the said sample contained a small proportion 
of fat or oil foreign to pure Ghi.” On this a prosecution was started by 
the Executive Officer of the Municipal Board of Allahabad against the 
accused Premsukh Das Rameshwar Das, Ghee dealers of Katni, and the 
information form sets out that the charge is “for selling and offering for 
sale in the Allahabad market ghee found adulterated”. The Magistrate in 
his summary form entered before the accused that the accused admitted 
sending 350 tins of ghee to the store-keeper in Allahabad. “I did not 
sell or expose for sale. Admitted that the sample taken was taken from 
these tins. Letters on the file are admitted”. The evidence of M. Barkat- 
ullah Khan is taken down as taking two samples one of which was found 
to be impure and the other taken later was found to be pure. Bhagwati 
Narain stated that he was an arhatia and kept the consignment received 
from the accused in his godown awaiting instructions for sale in the Allah- 
abad market. The defence was that the accused did not sell or offer or 
expose for sale or manufacture for sale the consignment in question. The 
Magistrate states that he considered the accused guilty because the accused 
admittedly sent the consignment to Allahabad with a view to sell in the 
Allahabad market. The learned Sessions Judge in his order states that 
the consignment “was certainly exposed for sale at the agent’s store-room 
at Allahabad”. If this were correct there would be no difficulty in regard 
to the question of whether an offence was committed or not. ‘The letters 
which were admitted by the accused include a letter from the accused 
dated May 30, 1934 in which they state that they had received the con- 
signment from Rutlam in the Punjab and sent it from Katni to Allahabad 
to their arhatiyas Shyam Narain and Bhagwati Narain “to store for us 
and which (was) to be sold by us at the market rate”. The letter went 
on to complain of their loss due to the locking up of the stock and the 
report by the Medical Officer of Health that the ghee was adulterated, and 
they were aggrieved by this order and that the tins may not have been 
cleaned properly and so caused the impurity. The letter ends up with the 
request that the Chairman of the Municipal Board should “decide our case 
at an early date and allow us the privilege of selling the tins of ghee except 
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the two which were tested.” The letter from the arhatiyas dated June 
9, 1934 also addressed to the Chairman of the Municipal Board states that 
they received a consignment of 350 tins sent by accused from Katni to 
Allahabad and were requested to store it in their godown which they did 
on rent and the ghee was to be sold by the accused firm and the arhatias 
would have acquired certain fixed commissions. 

The first point of law which was raised was that the certificate of 
the Officiating Public Analyst was not admissible because learned counsel 
alleged that he was not appointed by Government and therefore he did 
not come under the definition of “public analyst” in Section 2. We find 
from the civil list for May 15, 1935 that the gentleman in question Dr. 
B. M. Gupta is shown as permanent Deputy Public Analyst to Govern- 
ment and Officiating Public Analyst for three months from May 1, 1935. 
On the date in question therefore he was an officiating public analyst and 
must clearly have been appointed by Government as he is so entered in 
the Civil List. The definition of “public analyst” includes a person 
appointed to exercise the powers of a public analyst, and the officer there- 
fore was empowered to grant the certificate. 

The next point which was argued was in regard to the onus of proof 
about adulteration and it was argued that the prosecution was premature 
because it was not proved that the accused or anyone else had offered or 
exposed for sale the consignment as ghee. We consider that it is open 
to the court to conclude from the certificate of the Public Analyst that 


the consignment of 350 tins or part of it came under Section 4(1) as 


“any article of food which is not of the nature, substance or quality 
which it purports to be.” The accused in their correspondence allude to 
the consignment as “350 tins of ghee” and at the end of their letter of 
May 30, 1934 they ask for the “privilege of selling the tins of ghee.” We 
are of opinion that it was for the defence to establish that the case would 
‘come under Proviso (c) of Section 4(1) by proving that before the sale 
the seller brought to the notice of the purchaser either by means of a 
label distinctly and legibly written or printed on or with the article or 
otherwise the fact that such matter or ingredient had been so added or 
mixed. Under Section 105 of the Evidence Act the duty lay on defence 
of proving that the case came within this exception. The main question 
argued for the defence was that the evidence on the record was not suf- 
cient to establish that the offence under Section 4(1) had been committed 
at Allahabad or that the accused had committed that offence. In order 
to determine this question it appears to us that the evidence should be 
recorded by a Magistrate sufficiently fully and not in the brief method 
of a summary trial. In particular it is im t to see whether there is 
any evidence to support the finding of the learned Sessions Judge that 
the ghee “was certainly exposed for sale at the agent’s store-room in 
Allahabad.” A suggestion was also made that M. Barkatullah Khan,. the 
inspector, bought the tin of ghee which he took as a sample on May 2, 
1934 and that this would amount to a sale under the Act. Evidence on 
this point should also be taken. It should also be shown by the evidence 
of this witness as to whether he found the 350 tins of ghee or any of 
them in the godown of the arhatiya locked up or whether this place was 
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open for the public to go and see the ghee under conditions which would 
amount to offering for sale. As the record does not contain the statement 
of the witness on this point we find it necessary to set aside the conviction 
and sentence and to remand this case for retrial by such Magistrate as the 
District Magistrate of Allahabad shall direct. 


Retrial ordered 


SHYAM LAL (Judgment-debtor) 
VeTSUS 
BAHAL RAI (Decree-holder)* 

Civil Procedure Code, Order 38, Rule 5—Suit on a mortgage—Final decree for sale 
—Part of property sold—Before proceeding with sale of remainder of mortgaged 
property mortgagee applied for attachment of non-mortgaged property under 
Order 38, Rule 5-Whether order could be made. 

The mortgagee having obtained a final decree in his suit for sale put up for 
sale certain portions of the property mortgaged. By the sale of these 
properties he recovered a substantial part of the sum due. Before proceed- 
ing with the sale of the remainder of the mortgaged property he applied 
for attachment of other non-mortgaged property of the judgment-debtor 
on the ground that the amount he was likely to obtain upon the sale of the 
remaining mortgaged property would be insufficient to satisfy the whole 
of the debt due to him. Held, that upon satisfying the court that he 
was entitled to a personal decree against the judgment-debtor, he could 
apply for an order under Order 38, Rule 5, Civil Procedure Code, and the 
court had jurisdiction to entertain his application. Jogemays Prashad v. 
Baidyanath, I. L. R. 46 Cal. 245 relied on. 

First APPEAL from an order of Basu LACHHMAN Prasap, Addi- 
tional Subordinate Judge of Moradabad. 


S. B. Joberi for the applicant. - 

K. C. Métal and P. M. L. Verma for the respondent. 

The judgment of the Court was delivered by 

Flarries, J.—This is a judgment-debtor’s appeal against an order 
passed by the Additional Subordinate Judge of Moradabad allowing the 
decree-holder’s application for attachment of certain property before 
judgment. l 

In the year 1929 the decree-holder brought a suit upon a mortgage 
for the sale of certain property, the subject-matter of that mortgage. 
In dúe course he obtained a preliminary decree and then a final decree 
and eventually he put up for sale certain portions of the property - 
mortgaged. By the sale of these properties the decree-holder recovered 
a substantial part of the sum due, but it would appear that the amount 
tbat he was likely to obtain upon the sale of the remaining property was 
insufficient to satisfy the whole of the debt due to him. 

Betore proceeding with the sale of the remainder of the mortgaged 
property the decree-holder made an application in the court of the Addi- 
tional Subordinate Judge of Moradabad praying for the attachment of 
certain other property of the judgment-debtor before obtaining a personal 


*F. A. F. O. 211 of 1934 
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decree against him. The learned Additional Subordinate Judge having 
heard arguments. passed an order in these terms:—— , 

The judgment-debtor -Shyam Lal objects. I have heard counsels for 
both parties. The application of the decree-holder is proper and maintain- 
able (vide I. L. R. 46 Cal. p. 245). The objection of the judgment-debtor 
has no force. : 

I allow the application and order under Order 38, Rule 5, Civil Procedure 
Code attachment of the properties mentioned in the application but to the 
extent of about Rs.12,000 only which amount appears to be likely to 
remain unpaid after the mortgage securities are 

The appellant judgment-debtor contends before us that the learned 
Subordinate Judge had no jurisdiction to entertain this application. It 
was contended that the decree-holder could not obtain a personal decree 
against the judgment-debtor until the mortgaged properties had all been 
sold, and this, admittedly had not been done, when the application was 
made to the learned Subordinate Judge. Consequently it was argued that 
no application for attachment of other non-mortgaged properties could 
be entertained at this stage because it could not be said with any certainty 
that the decree-holder would ever become entitled to a personal decree. 
The learned Subordinate Judge, however, held that he could order attach- 
ment of non-mortgaged properties before the decree-holder obtained a 
personal decree by reason of the provisions of Order XXXVII, Rule 5. 

Order XXXVII, Rule 5 provides:— 

Where, at any stage of a suit, the Court is satisfied, by affidavit or other- 
wise, that the defendant, with intent to obstruct or delay the execution of 
any decree that may be passed against him is about to dispose of the whole 
or any part of his property, the Court may direct the defendant, within a 
time to be fixed by it, either to furnish security, in such sum as may be 
specified in the order, to produce and place at the disposal of the Court, 
when required, the said property or the value of the same, or such portion 
thereof as may be sufficient to satisfy the decree, or to appear and show 
cause why he should not furnish security. 

The original suit was still undisposed of, as the decree-holder was 
entitled in certain circumstances to obtain a personal decree. That being 
so, he could, upon satisfying the Court that he was entitled to such per- 
sonal decree and that the defendant was disposing of the whole or part of 
his property or removing the same out of the jurisdiction in order to 
obstruct or delay the execution of the personal decree when obtained, 
ask for an order under Order XXXV, Rule 5. This view is in accord- 
ance with the view expressed by Mr. Justice Greaves in the case of Joge- 
maya Dassi v. Baidyanath Pramanick’. In our judgment the learned Sub- 
ordinate Judge had jurisdiction to entertain the decree-holder’s application. 

In our view, however, the order passed by the learned Subordinate 
Judge cannot stand. From the terms of the order it is impossible for us 
to say that the learned Judge considered the matters which Order 
XXXVII, Rule 5, Civil Procedure Code directs that he should consider. 
According to the order passed by him the learned Subordinate Judge 


heard counsel for each party and thereupon passed the order. There was- 


an affidavit filed by the decree-holder, but the order makes no mention 
1L L R. 46 Cal 245 . 
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of it and therefore we are unable to say whether or not he considered the 
facts deposed to in that affidavit. He appears to have heard no evidence 
on behalf of either party and, as we have stated previously, to have 
decided the matter upon hearing arguments of counsel. 

Before the learned Subordinate Judge could act under Order 
XXXVI, Rule 5 he had to be satisfied that the present appellant was 


* about to dispose of the whole or a part of his property or remove the 


same out of the jurisdiction in order to obstruct or delay the execution 
of the personal decree when obtained. Further, he had to þe satisfied 
that the amount which would be realised upon sale of the remainder of 
the mortgaged property would not be sufhcient to satisfy the decree- 
holder’s claim. The learned Subordinate Judge does say indirectly that 
the sale of the remainder of the mortgaged properties would still leave 
about Rs.12,000 due and owing to the decree-holder, but we have no 
means of ascertaining how he arrived at this finding. Nowhere in the 
order does he say that he is satisfied that the judgment-debtor is about to 
dispose of the whole or any part of his property or to remove the same 
from the local limits of the jurisdiction of the Court. In the absence of 
positive findings, that there would be a sum due and owing to the decree- 
holder after the sale of the remainder of the mortgaged properties, and 
that the judgment-debtor was disposing of or removing or attempting 
to dispose of or remove the whole or any part of his property, this order 
cannot stand. 

Further the learned Subordinate Judge, even if satisfied that there 
would be a sum due and owing to the decree-holder after the sale of the 
mortgaged properties and that the judgment-debtor was attempting to 
delay and obstruct a possible execution by disposing of or removing his 
property, could not there and then pass an order attaching other pro- 
perties of the judgment-debtor. If satisfied upon the above points the 
learned Subordinate Judge should have called upon the judgment-debtor 
to furnish security, to produce and place at the disposal of the Court, 
when required, the said property or the value of the same, or such portion 
thereof as might be sufficient to satisfy the decree, or to appear and show 
cause why he should not furnish such security. From the terms of the 
order it would appear as if the judgment-debtor was never called upon 
either to furnish security or to produce and place at the disposal of the 
Court the property concerned, or to appear and show cause why he 
should not furnish such security. The moment the learned Subordinate 
Judge was satished that there would be a sum still owing after the sale 
of the remainder of the mortgaged properties and that the judgment- 
debtor was disposing of his property he made an order attaching the pro- 
perties mentioned in the application. This he could not do until he had 
called upon the defendant to furnish security, to produce and place at 
the disposal of the Court the property or call upon the judgment-debtor 
to show cause why he should not furnish security. 

Having failed to comply with the requirements of Order XXXVII, 
Rule 5 any order passed attaching the property cannot stand and must be 
set aside. 

In our view, the proper course to take in this appeal is to set aside 
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the order and send the case back to the lower court to be heard and deter- 
mined in the.manner which we have pointed out. 

We therefore allow this appeal with costs, set aside the order of the 
learned Additional Subordinate Judge of Moradabad and send back the 
case to the court below to be determined according to law. 


Appeal allowed 


SAQLAIN AHMAD 
VeTSUs 
EMPEROR* 

Evidence Act, Sec. 45—Ex pert evidence—Writing in Urdu—Expert unacquainted 
with Urdu—Value of —W kether conviction can be based on expert evidence 
alone—Sec. 47—Evidence of person acquainted with handwriting—Gronnds 
for bolding opinions to be stated. 

The fact that a handwriting expert is not acquainted with Urdu charac- 
ters will not make him incompetent as an expert, but he is undoubtedly 
not possessed of an advantage which one well familiar with the Urdu 
characters has in comparing two writings in their general style and charac- 
teristics. 

The value of expert evidence depends largely on the cogency of the 
reasons on which it is based. In general it cannot be the basis of convic- 
tion, unless it is corroborated by other evidence. 

Where the witnesses say that the document in question is in the hand- 
writing of the accused but they do not give the grounds on which the 
opinion expressed by them is based, they should be considered to have 
merely made a general comparison between the writing in question and 
the impression in their minds of the writing of the accused with which 
they are familiar. The process by which the witnesses arrive at the con- 
clusion is similar to the process which any other person well acquainted 
with the characters in which the questioned document is written would 
employ in arriving at this conclusion, that is, by comparing the writing 
in question with the writings admitted or proved to be those of the accused. 

CRIMINAL REVISION from an order of S. S. Baypar Esoa., Sessions 

Judge of Budaun. 

Rabindra Nath Sen for the applicant. 

M. Waladlab (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 

NIAMATULLAH, J.—Saqlain Ahmad, an employee in the office of the 

Municipal Board, Budaun, was convicted by a Special Magistrate, I Class, 

and sentenced to six months’ rigorous imprisonment and a fine of Rs. 50 

under Sections 506 and 507, I. P. C. His appeal in the Court of Sessions 

at Budaun was dismissed. He has applied to this Court in revision. 
The circumstances which led to the prosecution of the applicant are 


as follows:— 
An anonymous letter was received by post on June 20, 1934, by Mr. 


Abdur Rashid Khan, Reserve Inspector of Police, Budaun. The contents 
of the letter are of a scurrilous character abounding in filthy abuse and 
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threats. If the applicant is found to be the writer of it, the maximum 
sentence provided by law can not be considered to be too severe. On 
June 30, 1934 the Inspector-General of Police, U. P., received an anony- 
mous petition which purports to ventilate a number of grievances against 
Mr. Abdur Rashid Khan in respect-of acts done by him in his official 
capacity in relation to his subordinate constables in the police lines. ‘The 
petition is not couched in abusive language like the letter addressed to 
Mr. Rashid himself. The Inspector-General forwarded the petition to 
the local police. In the meantime Mr. Rashid had also taken action on 
the letter received by himself. ‘The police started investigation in respect 
of both communications and the envelopes in which they had been enclosed. 
Sub-Inspector Majidullah Khan, who took up the investigation, showed 
the letter to one Safiullah and another person, who according to the evi- 
dence of Majidullah Khan expressed the opinion that Saqlain Ahmad was 
the writer of the two letters. Acting on that information and possibly 
the statements of witnesses who were subsequently examined at the trial 
and on the report of the handwriting expert, Saqlain Ahmad was prose- 
cuted. The evidence adduced against him consists of the statements of 
four witnesses: Abid Husain, Mohammad Ismail, Zahur Ahmad and Riaz 
Ahmad, all of whom said that they were acquainted with the handwriting 
of the applicant and that in their opinion the two letters were in his hand- 
writing. The police could easily obtain documents admittedly in the 
handwriting of the accused. These papers and the questioned documents 
were sent to the handwriting expert who made photographic enlarge- 
ments of certain words which were similar or dissimilar in the two sets of 
the documents. Mr. Stott, the handwriting expert, who examined the 
documents in question, gave evidence to the effect that in his opinion the 
petition received by the Inspector-General of Police and the letter received 
by Mr. Abdur Rashid Khan were in the handwriting of the person who 
wrote the documents sent to him as exemplars, that is, the documents. 
admittedly written by the applicant. There was no other evidence of any 
kind, circumstantial or otherwise, from which an inference of guilt could 
be made against the applicant. Relying on the opinion of the handwriting 
expert and the evidence of the other witnesses, the Magistrate found 
the applicant guilty and sentenced him as already stated. 

The question arising in the case is not a simple issue of fact on which 


a finding can be recorded only because the witnesses examined in support 
of it are believed or disbelieved. I have allowed the learned counsel for 


_the applicant and the learned Assistant Government Advocate to address 


me at length on the question whether the opinion evidence, such as we 
have in the present case, is sufficient to warrant a definite finding that the 
applicant is the writer of the two documents. This course was rendered 
more necessary in view of the learned Sessions Judge’s view of evidence as 
disclosed by his judgment. 

To take the evidence of the witnesses other than the handwriting 
expert first. P. W. Abid Husain is a fellow-employee of the accused in 
the Municipal Bogrd, Budaun. He has been in the service of the Board 


‘since December 1932, while the accused was appointed in January, 1933. 
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It may be accepted that the witness and the accused have been employed 
under the same administration for over two years. The witness is a 
Lighting Inspector and Tax Superintendent, while the accused is a clerk 
in the Municipal Office. It cannot be denied that Abid Husain must 
have had many opportunities of reading papers purporting to have been 
written by Saqlain Ahmad and of seeing the latter write in his presence. 
At the same time it is not a case in ea ees and the accused 
may be employed in the same office and have occasion to see each other 
write almost everyday. The degree of acquaintance with one another’ s 
handwriting will affect the value, eae not the admissibility, of the 
evidence of the witness. Abid Husain did not state in examination-in- 
chief as to why he thinks that the questioned documents are in the hand- 
writing of the accused. All he says is that in his opinion the documents 
in question appear to be in the handwriting of the accused. Most of 
the cross-examination, which is extremely meagre, is devoted to showing 
that there was ill-feeling between Abid Husain and the accused. ‘The 
witness admitted that the accused complained against him and one Sami- 
uddin as recently as March, 1934. Samiuddin and the witness are’ near 
relations, and the former was prosecuted on a complaint made by the 
accused. Like the prosecuting inspector, the pleader who defended the 
accused did not consider it worth while to elicit from the witness the 
grounds on which his opinion was based. ‘The learned Assistant Govern- 
ment Advocate contended before me that it was the duty of the defence 
to impugn the opinion expressed by the witness in examination-in-chief 
by cross-examining him as to the grounds on which the witness held the 
opinion nee to by him. While the force of this contention must be 
admitted the fact remains that the Court -is not in a position to assess the 
value of the opinion evidence given by the witness, except so far that the 
witness and the accused were not on good terms and the opinion of the 
witness cannot but be considered to be biased. 

The second witness, Mohammad Ismail, is an ex-police Sub-Inspector, 
and professes to be acquainted with the handwriting of the accused. In 
his opinion the questioned documents are in the handwriting of the 
accused. He does not state what opportunities he had of becoming ac- 
quainted with the handwriting of the accused. Nor does he give the 
grounds on which he bases the opinion deposed to by him. Nothing of 
value has been elicited in cross-examination. He denied suggestions of 
ill-feeling against the accused, who is'a Municipal Librarian, and the wit- 
ness is said to have done something in the library to which the accused 
took objection. 

The third witness is Hafiz Zahur Ahmad who was a Municipal Com- 
missioner and a member of the Education Committee till 1934. His 
familiarity with the handwriting of the accused must be admitted. The 
extent of it, however, does not appear from the evidence. In his opinion 
also the two documents are in the handwriting of the accused. He was 
cross-examined at considerable length and it was elicited that he is the 
husband of Samiuddin’s sister and that the ill feeling between Samiuddin 
and the accused has,-in all probability, -affeċted the impartiality of the 
witness. He is also telated to Safiullah, to whom the questioned documents 
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had been shown by the police before action was taken against the accused, 
and who is alleged to have then expreased the-opinion that they were in 
the handwriting of the accused. But the evidence of Safiullah did not 
support the prosecution case and he was rightly treated as a hostile witness. 
The learned Assistant Government Advocate argued that Zahur Ahmad’s 
evidence should not be discounted by the fact that he is related to Sami- 
uddin, as his relation Safiullah appears to have favoured the accused. The 
cross-examination of Zahur Ahmad, however, shows that he is very much 
interested in his wife’s brother, Samiuddin, for whom he gave evidence in 
a case under Sections 324 and 452, I. P. C., and in the case to which 
reference has been made previously. Like the other witnesses, he is silent” 
as regards reasons which led him to think that the two documents in 
question are in the handwriting of the accused. 

The last witness, Riazul Hasan, is the Education Superintendent in 
the Municipality of Budaun. He has kept that position since 1931. He 
must be acquainted with the handwriting of the accused. In his opinion 
the English writing on the envelopes and certain admitted English writings 
of the accused are in the handwriting of the accused. Nothing of any 
value has been elicited in cross-examination. It does not appear from his 
evidence also as to what common characteristios of the questioned writing 
and the admitted writing have influenced his opinion which he expressed 
in giving his evidence. 

I have laid some stress on the absence from the evidence of the four 
witnesses referred to above of the grounds on which the opinion expressed 
by them is based. In the absence of any specific grounds the witnesses 
should be considered to have merely made a general comparison between 
the writings in question and the impression in their minds of the writing 
of the accused with which they are familiar. Evidence of this kind is 
nothing but opinion expressed by the witnesses after comparing the writ- 
ing in question with a certain image in their own mind of the writing of 
the accused. The process by which the witnesses arrived at a conclusion 
is similar to the process which any other person well acquainted with the 
characters in which the questioned documents are written would employ 
in arriving at his conclusion, that is, by comparing the writing in question 
with the writings admitted or proved to be those of the accused. ‘The 
learned Magistrate is presumably well acquainted with Urdu characters, and 
I think that the learned Sessions Judge is also in the same position. They 
do not seem to have addressed themselves to the question whether the 
documents are such as would appear to a man well acquainted with Urdu 
characters, on a comparison with the admitted writing of the accused, to 
be in the handwriting of the same person so far as their style and general 
characteristics go. I have carefully examined the documents in question 
and compared them with the admitted writing of the accused, and am of 
opinion that the petition addressed to the Inspector-General of Police and 
the letter received by the Reserved Inspector are not similar to each other 
in their general characteristits and styles and that neither of them is similar 
to the writing admitted to be that of the accused as regards the style of 
writing and general characteristics. So far as the evidence of the witnesses 
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is based on the style and general characteristics of the questioned docu- 
ments, and wholly apart from any special features which the witnesses did 
not refer to, I am unable to accept it as reliable. Their evidence is further 
discounted by the fact that many of them, if not all, are not well disposed 
towards the accused. In dealing with this point, the learned Sessions 
Judge has observed: 


Carried to its logical conclusion, such an argument would make the 
testimony of one colleague against another, in ordinary proceedings, abso- 
Jutely worthless; and the result would be the bringing to a standstill all 
business. No one would dare to make a report for fear of being taken 
for an enemy, since the word ‘enemy’ would ipso fecto make the report 
worthless. 


J am unable to appreciate the view which has prevailed with the learned 
Judge. The accused has scores of fellow-employees, who must be acquaint- 
ed with his handwriting; and if the prosecution choose to produce only 
such of them as are not well disposed towards him, the court must take 
into consideration the possible motive which the witnesses may have in 
expressing an opinion which they did not, in fact, hold. 

Coming to the evidence of the handwriting expert, we are not faced 
with the same difficulty. Mr. Stott has enabled the Court to Judge for 
itself the grounds on which he has based his conclusion. Exs. Y-11 and 
Y-12 are two enlarged photographs made by him of certain words extract- 
ed from the two documents in question, the documents admittedly written 
by the accused and two documents written by him at the instance of the 
Magistrate, before whom the enquiry first took place. I attach less weight 
to Ex. 11-A, which contains in juxtaposition the words taken from the 
documents purposely written by the accused for the purpose of this case, 
as he might have attempted to disguise his handwriting. Ex. A-12, which 
contains enlarged photographs of certain words occurring both in the 
questioned documents and the documents written by the accused at a time 
when there was no controversy are more reliable. Mainly on a considera- 
tion of these words the handwriting expert has arrived at the conclusion 
that the questioned documents are in the handwriting of the accused. Mr. 
Stott admitted that neither the petition addressed to the Inspector-General 
of Police nor the letter received by the Reserved Inspector betrays any 
indication of the writer having attempted to disguise his handwriting. 
There can be no doubt, whatever, that the writing of the accused, taken 
from the Municipal Office and made in the ordinary course of business, 
cannot be suspected of being disguised. Mr. Stott had to admit, in cross- 
examination, that several letters, in which the words shown by him in 
juxtaposition terminated, are quite dissimilar. I have carefully studied 
the photographed words and find that the points of dissimilarity are more 
than the points of similarity. The similarity consists of such character- 
istics as will be found in a large percentage of those who write Persian 
characters in the ‘shikast’ form. For instance, the half ain( £), which is 
common to the two sets of documents, is frequently used by Urdu writers. 
There are two features which have convinced me that the conclusion of 
the expert is not right. The letter wherever it occurs in the questioned 
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documents, has a broad termination, as the result of firm pen pressure at 
the end; while the same letter, wherever it occurs in the handwriting 
admittedly that of the accused, tapers towards the end terminating in a 
point, indicating a sudden pen lift, when the writing of the letter was 
finished. Another significant feature is that the word aU is written in 
the questioned documents as «jb which is a wrong spelling. The same 
word, where it occurs in the papers written by the accused is correctly 
spelt and is written as aj. Similarly in the English writing in-the ques- 
tioned document the see G is quite different from that admittedly 
written by the accused. The accused correctly writes ‘Hollins’ while in 
the questioned document it is misspelt a3 ““Holins.” 

Mr. Stott admits that he is not acquainted with the Urdu characters. 
He cannot read or write them. This will not, however, make him incom- 
petent as an expert in handwriting. But he is undoubtedly not possessed 
of an advantage which one well familiar with the Urdu characters has in 
comparing two writings in their general style and characteristics. So far 
as Mr. Stott’s evidence is based on a comparison of words shown by him 
in juxtaposition, I have no hesitation in saying that it is not of great value. 

It was argued before the learned Sessions Judge, with reference to the 
dissimilarities shown by Ex. A-12 and admitted by Mr. Stott, that the 
questioned documents are not in the handwriting of the accused. The 


_Jearned Judge brushed aside this contention, remarking, “Naturally the 


writer of letter Ex. A would like to conceal his familiarity with the Urdu 
language.” This reason is, in my opinion, untenable in view of Mr. Stott’s 
evidence that ‘he could not detect any attempt on the part of the writer 
of the questioned documents to disguise his handwriting. It is in the 
highest degree probable that, if the writer had made a deliberate attempt 
in that respect, he would not only deliberately mis-spell words but also 
would have disguised his handwriting. Apparently the writer, whoever 
he was, was certain that his identity could not be traced. 

The value of the expert evidence depends largely on the cogency of 
the reasons on which it is based. In general it can not be the basis of 
conviction, unless it is corroborated by other evidence. In the present 
case, the evidence offered in corroboration, namely, the evidence of the 
witnesses, is itself unsatisfactory. The expert’s evidence is further dis- 
counted by the fact that the impression which the questioned writing 
produced on the mind of one conversant with the Urdu characters is quite 
different from that produced by the admitted writing of the accused. 
There is absolutely no evidence of a circumstantial nature from which an 
inference of guilt can be drawn. The contents of the two documents 
clearly show that they were written by or at the instance of subordinate 
police men or men having some grievance, real or fancied, against the 
Reserve Inspector. An attempt was made by the prosecution to drag in 
the name of one Migs Chand, and insinuations were allowed to be made 
behind her back. This was wholly unjustified. The question of motive 
in a case of this kind is not very material. Even if the accused had not 
personal grudge against the Reserve Inspector, it was not impossible for 
him: to have ‘written the letters at the instance or for the benefit of his 
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friends in the police force. The main question, however, is whether the 
evidence establishes the fact of the accused being the writer of the two 
communications. I was not satisfied that this has- been established. 
Accordingly I allow this revision, set aside the conviction and sentence 
passed on the applicant and direct that his bail bond be discharged. The 
fine, if paid, shall be refunded. - 


` Application allowed 


DHARA SINGH (Defendant) 
Versus 

BHARAT SINGH (Plsntiff)* 
Hinds Lew—Alienation—Joint Hinds family—Menager mortgages joint family 
property to pey off pre-emption decree—W betber mortgage binding on family 

— Ancestral character of property—Onus of proof. 

A mortgage of joint family property by the manager of a joint Hindu 
family in order to raise money to pay off a pre-emption decree mey be a 
mortgage executed for the benefit of that family and for the benefit of the 


and consequently binding upon the property and the family. - 


Amrej Singh v. Shambu Singh, 1932 A. L. J. 895 at 896 and 907 followed. 
Circumstances in which such a mortgage might bind the family and the 
family property pointed out. 

Where in a joint Hindu family consisting of father and son, the father 
mortgages certain property and in a suit for sale by the mortgagee a final 
decree for sale is passed against the father and the mortgagee proceeds to 
sell the mortgaged property, and thereupon the son sues for a declaration 
that the property being ancestral could not be sold in satisfaction of the 
mortgage decree, beld, that the onus of establishing thas the mortgaged 
property was ancestral lay upon the son. Shedi Lal v. Lal Bebedur, 1933 
A. L. J. 339 followed. 

Frmsr APPEAL from a decree of S. M. Mm Esq., Subordinate Judge 
of Meerut. 


S. N. Gupta for the appellant. 
N. C. Vaish for the respondent. - 


The judgment of the Court was delivered by 


Harries, J.—This is an appeal by Dhara Singh, defendant No. 1 in 
the suit, against a decree passed by the learned Subordinate Judge of Meerut, 
dated September 2, 1931. The plaintiff’s claim against defendants Nos. 1 
and 2 was for a declaration that certain property specified in the plaint 
could not be sold in satisfaction of a mortgage decree No. 103 of 1929 in 
a case to which he was not a party. 

The facts of the case can be shortly stated as follows:— 

The plaintiff Bharat Singh by name is the son of Har Narain, defen- 
. dant No. 2 in the case. On August 14, 1917 the defendant No. 2 exe- 
cuted a simple mortgage of certain property in favour of the appellant, 
defendant No. 1 in the suit. The property which was mortgaged con- 
sisted of zamindari property and one house in the city of Meerut. The 
zamindari property comprised: the entire khewat No. 1|2, mahal Gulab 
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Singh in the village of Kori Kamalpur, district Meerut. The consideration 
for the said mortgage was a sum of Rs. 4,000. In due course defendant 
No. 1 obtained a decree upon this mortgage against defendant No. 2 only 
and proceeded to sale of the mortgaged property: hence this suit. ` 

It was the plaintiff’s case that defendant No. 2 and the plaintiff being 
father and son constituted a joint Hindu family and as such were owners 
of ancestral property, namely, 2/3rds of khewat No. 1|2 mahal Gulab 
Singh, mouza Kori Kamalpur and 1|3rd of the house already mentioned 
situate in the city of Meerut. According to the plaintiff his father defen- 
dant No. 2 had mortgaged the property in question in order to raise the 
sum of Rs, 4,000 to pay what was due upon the latter pre-empting certain 
property. It appears that the remaining 1|3rd of the zamindari property, 
namely, khewat No. 1|2, mahal Gulab Singh, mouza Kori Kamalpur, be- 
longed to Ram Sarandas, the brother of defendant No. 2 who sold it to 
Mst. Nabi Begam. Defendant No. 2 pre-empted the property in order 
to acquire the whole mahal and had to pay Rs: 5,100 for it.. He 
actually paid Rs. 1,100 in cash and raised the remaining Rs. 4,000 by 
executing the mortgage of August 14, 1917 to which we have previously 


. referred, The security given, as we have stated, consisted not only of the 


pre-empted property but also the property already owned by defendant 
No. 2 alone or jointly with his son. 

The plaintiff contended in this suit that as.the major portion of the 
property mortgaged was ancestral property, the mortgage was not valid 
and binding on the property and that the property in dispute could not 
be sold by the mortgagee in- execution of his mortgage decree. In short 
he contended that as the mortgage was executed to raise money to pay off 
a pre-emption decree it was not executed for legal necessity and was 
therefore void. 

The defendant No. 1, the present appellant, denied that the property 
in question was ancestral property and that being so he contended that 
the mortgage was a valid one and that the property could in due course 
be sold. In the alternative he contended that even if the property was 
ancestral yet such could be sold by reason of the fact that the mortgage 
was executed for legal necessity and for the benefit of the family and the 
remaining property of the family or in short for the benefit of the estate. 

The learned Subordinate Judge came to the conclusion that defendant 
No. 2 could not bind the ancestral property and he, therefdre, declared 
that only the property other than ancestral property was liable to sale in 
execution of the decree No. 103 of 1929 which had been obtained by 
defendant No. 1 against defendant No. 2. 

Against this decree defendant No. 1 has preferred a first appeal to 
this Court and before us to-day his counsel on his behalf has taken two 
main points. We shall deal shortly with these contentions. 

In the first place it is argued by the appellant that the present decree 
cannot stand by reason of the fact that there was no evidence whatsoever 
before the court upon which it could find that any portion of the property 
mortgaged by the mortgage of August 14, 1917 was ancestral property. 
Both counsel agree that no evidence was called in the court of the Subordi- 
nate Judge with a view to establishing whether or not any part of the 
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property in dispute was or was not ancestral. From a perusal of the 
judgment of the learned Subordinate Judge it is clear that he, at least, 
assumed that a substantial portion of the property, namely, 2|3rds in 
khewat No. 1|2 of mahal Gulab Singh in mouza Kori Kamalpur was 
ancestral, but how he came to make this assumption we are unable to say. 
According to the plaint the plaintiff also alleged that 1|3rd of the house 
situate in Meerut city was also ancestral, but there is no reference to this 
property at all throughout the whole judgment. 

Counsel for the appellant has strongly urged before us that the 
learned Subordinate Judge had no right whatsoever to assume that any 
part of this property was ancestral. It appears to us that the whole 
trouble has arisen by reason of the manner in which issue No. 2 in this 
case was framed. ‘This issue is concerned with the question whether any 
part of the property was or was not ancestral. The issue is framed in 
these terms:— 

“What portion of property is not ancestral?” Framing the issue in 
this way suggests that the onus lay upon the defendant to establish that 
the mortgaged property or a part of it was not ancestral. In other words 
it was for the defendant to show that the property was other than ances- 
tral. If that was the correct view of the law then of course the learned 
Subordinate Judge would be entitled to assume that the property was 
ancestral unless the defendant adduced evidence to the contrary, and no 
such evidence was adduced by the defendant. However, we are abun- 
dantly satisfied that the onus of establishing that the property or any 
part of it was ancestral lay upon the plaintiff. It was his duty to prove 
affirmatively by evidence that the property in question or at least some 
part of it was an 

Given a joint Hindu family owning property, there is no presump- 
tion that such property is ancestral. Such is the view expressed in Mulla’s 
Hindu Law, 6th edition, page 248, and that is the view which has been 
adopted by their Lordships of the Privy Council in the case of Shadi La} 
v. Lal Babedur’. At page 342 of the judgment Sir Dinshah Mulla 
observes: 

There is no presumption that a family, because it is joint, possesses joint 
property, and it was for the sons of the mortgagor to allege and prove that 
those properties were joint family properties. This, their Lordships think, 
they failed to do. 

This decision amply supports the appellant’s contention in the present 
appeal that the onus of establishing that the mortgaged property was 
ancestral property lay upon the plaintiff who was claiming that the pro- 
perty in question could not be sold in satisfaction of the mortgage decree. 

As no evidence was called by the plaintiff to establish that the pro- 
perty in dispute or any part of it was ancestral, his suit was bound to fail, 
and for that reason the decree passed by the learned Subordinate Judge 
cannot stand. We have been in considerable doubt as to what course we 
should pursue, but after giving the matter our fullest consideration we are 
of opinion that the proper course to follow in this case is-to frame an 
issue upon this point and have such issue decided by the lower court. 

771933] A.L. J. 339 
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As we have stated previously, the issue was wrongly framed and as framed 
it threw the onus upon the wrong party. There is nothing on the record 
to suggest that the defendants objected in any way to the issue as framed 
or oh the other hand that the plaintiff approved of it as framed. ‘There 
is nothing to show that there was any argument before the framing of 
issues or whether the parties were even consulted as to the form this issue 
should take: It is idle to speculate how the issue came to be framed in 
the manner in which it was. It may have been the fault of one or either 
of the parties or it may have been entirely due to a wrong view of the 
law held by the learned Subordinate Judge. Whatever was the cause of 
the issue being framed in this manner, one thing is clear that as a result 
of the framing of the issue in the manner in which it was the case was 
never properly fought out. From the judgment also it would appear as 
if there was no real argument upon the question whether the property 
was ancestral or not, because, as we have pointed out previously, the judg- 
ment proceeds upon the assumption that 2|3rds of the zamindari property 
was ancestral. The defendant did in his written statement make it clear 
that he did not admit that any portion of the property was ancestral, but 
in-our view he should have made his point more cléar than he did when 
the matter eventually came up for hearing before the learned Subordinate 
Judge. He was somewhat to blame in allowing the Subordinate Judge 
to proceed in the manner in which he did. 
-The question whether this property or any part of it was ancestral 
has never been decided, and in our view this point must be decided before 
Justice can be done in the case. Further when the lower court comes to 
decide the question it must remember that the burden of establishing that 
the property or any part of it was ancestral rests not upon the defendant 
but upon the plaintiff. 
The second point taken by the appellant is that he was prevented 

by the learned Subordinate Judge from adducing evidence to establish 
that the mortgage in question was exécuted by defendant No. 2 for the 
benefit of the family and the remaining family property and therefore 
that it was binding upon the property and upon the plaintiff. It is clear 
from an application made by the defendant on September 2, 1931 that he 
desired to call the patwari to give evidence. The patwari would of course 
have been intimately acquainted with the circumstances existing in this 
village and would have been able to give valuable evidence one way or 
another upon the question whether this mortgage was for the benefit of 
the family and the remaining property of the family. There appears also 
on the record a list of witnesses filed by the defendant on September 2, 
1931, but it is clear that not a single one of these witnesses was called and 
examined. ‘The application to which we have previously referred not only 
asked that a date be fixed for the examination of the patwari but also 
prayed that the statements of witnesses present in court should be taken, 
but the learned Subordinate Judge appears to have thought that no evi- 
dencé was necessary. Upon the defendant’s application he passed an order 
in these terms‘— 

I do not see any ground to postpone the case. The patwari’s evidence 
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is not at all material The decision of the case hinges on a point of law 
which is governed by various rulings. 

This order makes no reference to the application that the statements 
of the witnesses present in court should be taken and in terms refers only 
to an application for fixing a date for taking the patwari’s evidence. How- 
ever, it is clear from the terms of this order that the learned Subordinate 
Judge regarded the questions at issue to be purely questions of law and 
that no evidence was really necessary upon the points. The order cer- 
tainly prevented the defendant from calling the patwari and it doubtless 
had the effect of preventing him from tendering the witnesses present on 
September 2, 1931. 

Upon the question whether the mortgage was for the benefit of the 
family or the remaining family property the view of the learned Subordi- 
nate Judge is clear. He thought that the question was determined by 
authorities of this Court and that no evidence tending to show that this 
mortgage was for the benefit of the family or for the benefit of the remain- 
ing property could assist the defendant in any way. As we have stated 
previously, the money was borrowed upon this mortgage in order to pay 
what was due under the pre-emption decree. The learned Subordinate 
Judge in his judgment observes: 

It has been held in series of cases that where the pre-emption decree 
merely gave one the option of acquiring certain property at a certain price, 
he is under no obligation to obtain the property and, therefore, cannot 
jeopardize the ancestral family property in order to-purchase fresh property. 
In view of these decisions, therefore, defendant No. 2 could not encumber 
joint ancestral family property to acquire necessary funds to pre-empt 
other property. ‘The case is fully governed by the rulings, Shenker Sabai v. 
Becho Ram, reported in 23 A. L. J. 204 and Chater Bhuj v. Gobind Rem, 

21 A. L. J. 348 and, therefore, needs no comment. ‘The ancestral property 

must, therefore, be free from the obligation of the mortgage, but there 
is no bar to prevent defendant No. 1 from realizing the amount of- his 
debt due under the mortgage from the property acquired by the defend- 
ant No. 2 in the village. 
In short the learned Subordinate Judge was of opinion that a mortgage 
entered into in circumstances similar to those existing in the present case 
could never bind the ancestral property and he thought that such view 
was supported by the case of this Court to which he refers.. 

The view of the law which the learned Subordinate Judge expressed 
is supported by the case of Shankar Sahai v. Baichu Rem’. That case lays 
down that where a Hindu father, who was under no obligation to raise 
any money for the protection of his estate, mortgaged the joint ancestral 
property in order to acquire other property by pre-emption, such mort- 
gage was not binding. It is pointed out in that case that any act.for 
which the character of “legal necessity” or “benefit to the estate” can be 
claimed must be a defensive act, something undertaken for the protection 
of the estate already in possession, not an act done with the purpose of 
bringing fresh property in possession and which may or may not be success- 
ful under the chances attending upon litigation. The learned Subordinate 
Judge did not refer to the case of Inspector Singh v. Kharak Singh’, but it 
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must be observed that this case also supports the view expressed by the 
learned Subordinate Judge. In this latter case it is laid down that it is 
not competent to the manager of a joint Hindu family comprising minor 
members to raise money on the security of the family property in order 
to start a new business, even if such business may reasonably be supposed 
likely to be a profitable one. ‘The “benefit to the estate” contemplated 
by their Lordships of the Privy Council in Hunooman Pershad Pandey v. 
Babooee Munraj Koonweree* must it is stated be a benefit of a “defensive 
nature,” calculated to protect the estate from possible danger or destruc- 
tion. Had the case remained there, we would have been bound to hold 
that this was a pure question of law and that no evidence was necessary 
to decide whether the mortgage of August 14, 1917 was for the benefit 
of the family and of the remaining property. 

However, within a few months of the decision in the case of Inspector 
Singh v. Khorak Singh already referred to, a Full Bench of this Court 
came to a conclusion contrary to that expressed in the former case. In 
this latter case, Jagat Narain v. Mathura Das*, the following proposition 
is laid down: 

In order to sustain an alienation of joint family property made by the 
managing member of the family the transaction must be one which is for 
the benefit of the estate and such as a prudent owner would have carried 
out with the knowledge available to him at the time. Transactions justi- 
fiable on the principle of ‘benefit to the estate’ are not limited to those 
transactions which are of a ‘defensive nature’. ~ 

There can be no question whatsoever that the decision in this Full Bench 
case is flatly at variance with the earlier decisions of this Court previously 
referred to. 

Some years after this Full Bench case, the case of The Benares Bank, Lid. 
y. Hari Narain’, was decided by their Lordships of the Privy Council. In 
this case it is laid down that money borrowed by the father as manager of 
a joint Hindu family governed by the Mitakshara for the purpose of a busi- 
ness which is not ancestral, is not borrowed for legal necessity and a mort- 
gage granted as security for such a loan is not binding on the minor 
members of the joint family, and the mortgage being wholly invalid does 
not pass the shares even of the alienating coparceners. In this case there 
was no question of borrowing money to pay off a pre-emption decree and, 
therefore, the facts are somewhat different from the case which we are 
considering at present, but it is open to argument that this case has thrown 
considerable doubt upon the validity of the Full Bench case to which we 
have referred, namely, the case of Jagat Narain v. Mathura Das. 

We are, however, relieved from considering the precise effect of this 


Privy Council case upon the case of Jagat Narain v. Mathura Das because in 


the Full Bench case of Amraj Singh v. Shambhu Singh" the precise effect 


-of the Privy Council case previously referred to has been discussed by the 


three learned Judges who were members.of that Full Bench. The learned 
Chief Justice Sir Muhammad Sulaiman and Mr. Justice King were of 
opinion that the authority of the Full Bench ruling in Jagat Narain v. 
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Mathura Das has not been shaken by the decision of their Lordships of 
the Privy Council in The Benares Bank, Ltd. v. Har Narain Das though 
on the other hand we must observe that Mr. Justice Mukerji was of opinion 
that the authority of the Full Bench case of Jagat Narain v. Mathura Das 
had been entirely destroyed by reason of the decision in the case of The 
Benares Bank, Lid. v. Her Narain Das. As a Division Bench we are 
bound by the opinion expressed by the majority of this Full Bench and 
follow the law as laid down by such majority. 

This case of Amraj Singh is directly in point in the present case, for 
it lays down that a mortgage executed in order to raise money to pay off a 
pre-emption decree may be a mortgage executed for the benefit of the 
family and for the benefit of the property and consequently binding upon 
the property and the family. The headnote of the case is somewhat mis- 
leading because it was in fact held in the case that a loan for the purpose 
of satisfying a preemption decree in the circumstances of that case was not 
within the authority of the executants and was therefore unenforceable 
against the property mortgaged. However, the judgments of the learned 
Chief Justice and Mr. Justice King make it clear that a mortgage such as 
the present one may well in certain circumstances be a mortgage binding 
upon the property and upon the other members of the family. At p. 896 
the learndd Chief Justice observes:— 

On the one-hand, it cannot be said that money required by the manager 
of a joint Hindu family in order to pay the pre-emption money and costs 
for the acquisition of fresh property is in all cases without legal necessity 
or benefit to the family estate, and is therefore always outside the authority 
of the father .. Where a pre-emption claim is in reality in the nature 
of a speculation or is not in the best interests of the family, the action of 
the manager would be without justification. But there may, for instance, 
be a case where a rival proprietor, wishing to become a co-sharer in the 
village, and thereby causing considerable interference in the management of 
the family estate, purchases property when it is highly beneficial to the 
family and the estate, if not actually necessary, to exclude him from the 


village so as to avoid all future trouble; or there may be a case where a. 


substantial share in the ancestral village has been sold very cheap and its 
acquisition will bring about a considerable improvement in the comfort and 
support of the family owning a small share in the village and a better enjoy- 
ment of the ancestral share. When satisfied that the acquisition was not 
speculative, but in the best interests of the family and for its benefit as well 
as for the benefit of the family estate, which an ordinary prudent manager 
would make, it would be open to a court to hold that the transaction is 
binding on the other members of the family, even though ‘it is nothing but 
the raising of a loan on a mortgage of family property for the sake of 
satisfying the pre-emption decree.’ ` i 
Again Mr. Justice King observes at p. 907:— | 

In certain circumstances it might be’ held that the acquisition of new 
property by pre-emption was a beneficial and prudent act such as would 
justify a -mortgage of joint family property: by the manager. But the 
facts showing that the transaction was: benefitial and prudent must be 
proved. I cannot accede to the contention that the acquisitien of new 
zamindari property, with money raised upon a mortgage, must necessarily 
benefit the estate. It might be prudent and beneficial to acquire certain 
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property ‘for Rs.1,000 but neither prudent nor beneficial to acquire the 
same property for Rs.3,000. Then again the property in question might be 
a special value to the family owing to its position. Its acquisition by the 
family might promote the profitable enjoyment of their ancestral estate, 
and its acquisition by an outsider, especially by a hostile outsider, might 
be harmful to the interests of the family. 

From the dicta of the learned Chief Justice and Mr. Justice King it 
is clear that both of them dissented from the view expressed in the earlier 
cases decided in this Court and were of opinion that in certain circums- 
tances a mortgage executed in order to obtain money to pay off a pre- 
emption decree might well bind the family property and the other members 
of the family. Mr. Justice Mukerji, however, did not agree with the view 
expressed by the majority of the Court though he also was of opinion that 
in very special circumstances a mortgage to obtain money to pay off a 
pre-emption decree might bind the ancestral property. At p. 900 he 
observes: — . 

In an ordinary case of pre-emption, the purpose is neither the avoidance 
of 2 calamity nor support of the family nor performance of an indispensable 
duty like a Sradh. It has been argued that it may be that the person who 
has purchased the property is a very bad man with tyrannical habits and it 
might be feared that, if he was allowed to purchase the property, he might 
in course of time, swallow up the whole family property. If a case like 
that can be made out it is possible to say that the pre-emption would be an 
act to avoid a calamity which affects the whole family. The calamity 
must be one which affects the whole family. This canot be forgotten. 

As we have pointed out previously the view expressed by the majority 
in the Full Bench case of Amraj Singh v. Shembbu Singh is binding on us 
and -we must follow it. Consequently we must hold that the learned 
Subordinate Judge was wrong in coming to the conclusion that a mort- 
gage such as the one in the present case could not possibly in law bind 
the property and the other members of the family. This Full Bench 
case of Amraj Singh v. Shambhu Singh overrules the cases relied upon by 
the learned Subordinate Judge and that being so he ought to have heard 
evidence and to have found whether or not the acquisition of the property 
by means of the money raised by this mortgage was for the benefit of the 
family and of the remaining property. The defendant obviously desired 
to call evidence upon this point and as we have pointed out earlier had 
made a written application requesting the learned Subordinate Judge to 
hear the witnesses who were actually in court and to fix a day for hearing 
the evidence of the patwari of the village. The learned Subordinate Judge, 
holding the view which he did, thought that no evidence could be of 
assistance and decided the case without any evidence whatsoever. In 
order to do justice in this case it is necessary to have a finding whether 
the acquisition of the property by defendant No. 2 was for the benefit 
of the family and the remaining property. In certain circumstances the 
acquisition might be for the benefit of the estate, whereas in others it 
might not. ‘The learngd Subordinate Judge must, of course, in arriving 
at his conclusion, consider the price paid, the amount of the property 
already held by the family and similar questions. No decision can be 
arrived at without hearing the evidence of the parties and consequently 
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it is necessary also to frame an issue and have a finding upon this-point. 

For the reasons which we have given we remit the following issues 
under Order XLI Rule 25, Civil Procedure Code for the findings of the 
court below :— T T i 

(1) Was the property—the subject-matter of the mortgage—or any 
portion of it ancestral property? If a portion of the mortgaged property 
only was ancestral, how much? ` 

(2) In the event of the court finding that the whole or any portion 
of the mortgaged property was ancestral, was the acquisition of A pre- 
empted property by means of money obtained under the mortgage justi- 
fied on the ground of legal necessity or benefit to the estate? 

The parties are at liberty to adduce such evidence as they deem proper 
upon these issues and the court is requested to return its findings upon 
them to this Court within a period of three months. On receipt of the 
findings the usual ten days is granted for objections, if any, to such 
findings. 

In considering the evidence the Court must not overlook the fact 
that the mortgaged property consisted not only of zemindari property 
but also a house in Meerut of which according to the plaintiff a one-third 
share was ancestral property. 

Issues remitted 


GANESHJI PANDEY AND OTHERS 
Versus 
BHAGIRATI AND OTHERS* 

Guardian and Wards Act (VIII of 1890), Sec. 10—Gnardien of s minor appointed 
under e will—Probate not obteined—Whetber can obtain certificate of 
guardianship. 

It is not incumbent on a person, who has been appointed guardian of a 
minor under a will, to take out probate as a condition precedent to his 
obtaining a certificate of guardianship under the Guardian and Wards 
Act (VIL of 1890). Patben Ali Khen v. Bai Panibei, I. L. R. 19 Bom. 
832 and Serals Sunderi Debi v. Hazari Dasi Debi, I. L. R. 42 Cal 953 
followed. 

First APPEAL from an order of L. V. Anpacu Esq., District Judge 

of Benares. l 
A. Sanyal for the appellants. 

B. Malik for the respondents. 

The judgment of the Court was delivered by 

CoLLISTER, J.—This is an appeal from an order which has been passed 
by the District Judge of Benares in respect to an application for guardian- 
ship. 

One Pandit Devi Prasad died on June 25, 1931, leaving a minor son 

by name Sita Ram. On May 19, 1931 Pt. Devi Prasad had executed a 


will and it is said that under that will he appointed the four persons here-. 


inafter named as the guardians of Sita Ram:—Ganeshji Pandey, Devi 
Pandey, Bishnath, Suraj Prasad Pathak. 
*F. A. F. O. 145 of 1934 
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Suraj Prasad Pathak is dead; but the other three above-named persons 
applied to the District Judge for their appointment as guardians of Sita 
Ram on the basis of Pt. Devi Prasad’s will dated May 19, 1931. The 
application was opposed by Mst. Bhagirathi, who was the sister of Sita 
Ram; and her husband Trilochan put in an application before the court 
for his own appointment as guardian. Mst. Bhagirathi is now dead and 


learned counsel for Trilochan informs us that his client has no longer 


` any interest in this matter. 


The District Judge did not go into the merits of the application of 
Ganeshi Pande, Devi Pande and Bishnath, but has dismissed their applica- 
tion i limine on the ground that it could not be entertained unless and 
until probate of the will was obtained. In Pathan Ali Khan Badlu Khan 
v. Bai Panibat’, a Bench of the Bombay High Court held that it is not 
incumbent on a person, who has been appointed guardian of a minor under 
a will, to take out probate as a condition precedent to his obtaining a 
certificate of guardianship under Act VII of 1890. That decision was 
followed by a Bench of the Calcutta High Court in Serala Sundari Debi 
v. Hazari Dasi Deb? where it was held that in an application for the 
appointment of a guardian. of a minor the court is bound to consider a 
will, although probate has not been granted. The judgment contains the 


following observation: 


The fact that there is a contest as to the validity of the will may induce 
the court to exercise its discretion one way or the other, as for instance 
it may probably defer deciding on the question of guardianship until the 
question of probate has been determined. But it is not open to the court 
to say that it will refuse to take notice of the will. 

It is not suggested before us that there is any contest as regards the 
validity of Pandit Devi Prasad’s will, and we can find nothing in the 
Act to justify the view which the learned Judge of the court below has 
taken. There is no reported authority of this Court on the subject; but 
we are in full agreement with the view which has been expressed by the 
Bombay High Court and the Calcutta High Court in the cases above 
referred to and we accordingly allow this appeal and set aside the order 
of the court below and we remand the case to that court for enquiry 
and decision according to law in the light of the observations skih we 
have made above. 


Appeal allowed 
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PERANA AND OTHERS 
VETSUS 
EMPEROR* 
Penal Code, Sec. 304—Accused bit a person with a lathi on the bead—Skul] frac- 


tured—Desth ensues—Offence—Cul pable. homicide not amounting to murder., 


Where the accused hit a person with a /sthi first on the arm and then 
when his arm was disabled gave him two blows on the head and his skull 
was fractured, and he died as a result of the injuries, eld, that the accused 
must have known that he was likely to cause death, but that would not 
make the offence one of murder; it would be merely an offence of culpable 
homicide not amounting to murder. The use of lsthis is certainly danger- 
ous but it is not so dangerous that one would suppose that anybody would 
in the ordinary course think that death is a probable cause of the use of 
a lathi. 

CRIMINAL APPEAL from an order of S. S. BAJPAI ESQ., Sessions Judge 
of Budaun. 


M. L. Chaturvedi for the appellants. 

Mubemmad Ismail (Government Advocate) for the Crown. 

The judgment of the Court was delivered by 

Axtsop, J.—The appellants Perana, Mewa, Happu and Toryan have 
been sentenced to death under Section 302 of the Indian Penal Code for 
murdering one Bhikam Singh. They have appealed and we also have 
before us the reference made by the learned Sessions Judge on the subject 
of the confirmation of the sentence. 

There can be no doubt that Bhikam Singh was attacked and killed on 
the morning of July 10, 1935. The story for the prosecution is that he 
had been into the fields to relieve himself and was returning when he was 
attacked by the appellants who had a grudge against him because he being 
the headman of the village had accused them of ‘committing thefts and 
had threatened them. 

The story for the defence is that Perana alone caused the injuries 
which resulted in the death of Bhikam Singh and that he caused those 
injuries in exercise of the right af private defence. The story is that 
Bhikam Singh had dumped some rubbish in Perana’s field and that he got 
angry when Perana remonstrated with him and asked him to remove it. 
It is said that he first attacked Perana with a lathi and then, when Perana 
seized that, picked up a spade, and that thereupon Perana hit him with a 


Allsop, J. 


lathi in order to protect himself. The learned Sessions- Judge has dis- ' 


believed the story told-by the defence. 

We have no doubt that it is not a trué story in so far as it sets forth 
that Perana acted in exercise of the right of private defence. The medical 
evidence shows that Bhikam Singh had received two blows on the head 
and one on the right arm. : He also had an abrasion on the inside of the 
left shin bone, but it is not necessary that that injury was caused with a 
lathi. It would appear that the person or persons who attacked Bhikam 
Singh hit him first on the arm when he attempted to ward a blow off his 

À "Cr. A. 821 of 1935 ` 
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Camamat head and then when his arm was disabled gave him two blows on the 


1936 
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PRRANA 


head. Bhikam Singh’s skull was fractured and he died as the result of the 
injury. It is admitted that Perana at least caused these injuries. We do 
not think that they could possibly have been caused in exercise of the 


Fucrac, tight of private defence. The story told by Perana is very improbable 





and the man himself appears to have had no injuries at all. The rubbish 


Allsop, J. heap, it is said even by the defence witnesses, had been in the field for over 


20 years. It is quite probable that the prosecution witnesses are speaking 


~the truth when they say that Bhikam Singh remonstrated with the accused 


for committing theft and that the accused were displeased with him. On 
the other hand, one of these witnesses Lakhan Singh says that there was 
certainly a dispute between Perana and Bhikam Singh when the latter was 
going out into the fields that morning because Perana asked Bhikam Singh 
to remove the rubbish from his field and Bhikam Singh refused to do so. 
This witness says that nothing happened at the time but that the appellants 
attacked Bhikam Singh when he was returning. We think that it is 
almost certain that there must have been some quarrel about this matter 
and that that was the immediate cause of the trouble between the parties. 
We do not think however that Bhikam Singh attacked Perana and that 
Perana acted in exercise of the right of private defence. 

The remaining question is whether the other three appellants took 
part in the attack. The witnesses for the prosecution, Shiam Lal, Lakhan 
Singh, Kitab Singh and Abdul Sattar say that the other three appellants 
did take part in the attack. There was another witness Abdullah who is 
mentioned in the first information report and who gave evidence befere 
the committing magistrate but who was not called as a witness by the 
prosecution in the court of sessions. We have examined him in this Court 
under the provisions of Section 540 of the Code of Criminal Procedure. 
He says that all four appellants were present but that Perana alone attacked 
the deceased and that he called to the other three appellants to help him 
but they were in a hut about 20 paces away and did not move to hiş 
assistance. We cannot find that there is any reason why this witness 
should not be believed. He impressed us as being a truthful witness. 
We think that his story is quite 2 probable one and that Perana-alone made 
the attack. The injuries caused to Bhikam Singh were after all not numer- 
ous and might easily have been caused by one man who was armed with a 
lathi. It is true that there is no particular reason why the other witnesses 
for the prosecution should not be believed, but as all the appellants were 
present and as they are all related or connected with each other it is 
possible that the other witnesses named them all because they suspected 
that the other three appellants were in sympathy with Perana. The mother 
of the deceased Mst. Mewa impressed the learned Sessions Judge as‘a 
truthful witness but she did not arrive on the scene till afterwards and 
she would not know whether the three appellants other than Perana were 
concerned in the actual attack. Abdullah has said that all four appellants 
ran away when the alarm was raised and if some of the witnesses saw all 
the appellants running away they might have concluded that they were 
all concerned in the attack. 

On the whole we think there is considerable doubt whether Mewa, 
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Happu and Toiyan were concerned in the offence which was committed 
and we must give them the benefit of the doubt and acquit them. 

Perana is certainly guilty of having caused the injuries to Bhikam 
Singh and we do not believe that his conduct can be excused upon the 
ground that he acted in exercise of the right of private defence. The 
only question remaining is whether the offence was one of murder or not. 
We may point out that the appellants were charged with murder by the 
committing magistrate but that the Sessions Judge amended that charge 
and framed another charge under Section 304 read with Section 34 of the 
Indian Penal Code. It is possible that he made a mistake in writing the 
figure 304 instead of 302 especially as he was not entitled to acquit the 
a of the offence of murder without trying them by reducing the 
; ge. But on the other hand, the wording of the body of the charge 

does not suggest an offence of murder but only an offence of culpable 
homicide not amounting to murder. The appellants were charged with 
causing such bodily injuries as they knew likely to cause the death of 
Bhikam Singh. 

We think however that this question of the intention of the Sessions 
Judge in framing the charge is of no particular importance in the present 
case because to our mind the facts which we believe to be true are not 
such as to constitute an offence of murder but only an offence of culpable 
homicide not amounting to murder. We do not think that there is any 
reason for supposing that Perana intended to cause death or to cause such 
injuries as would be sufficient in the ordinary course of nature to cause 
death or to do an act so imminently dangérous that it must in all probabi- 
lity cause death. ° 

It is not suggested that the offence could be murder because in the 
particular case of Bhikam Singh the injuries would be likely to cause his 
death. We think that this is a case where it can be said that Perana must 
have known that he was likely to cause death, but that would not make 
the offence one of murder. It would be merely an offence of culpable 
homicide not amounting to murder. The use of latbis is certainly danger- 
ous but it is not so dangerous that one would suppose that anybody would 
in the ordinary course think that death is a probable cause of the use of a 
lathi. Our experience is that lathis are frequently used and result in 
nothing more injuries which are simple hurts or at the most grievous 
hurts. 

We find that Perana is guilty of an offence of culpable homicide not 
amounting to murder. We acquit him of having committed murder if 
it can be said that he was charged with that offence and we sentence him 
under Section 304 of the Indian Penal Code to rigorous imprisonment for 
a period of five 

The other appellants are in our opinion not guilty. We acquit 
them and direct that they shall be immediately released unless it is necessary 
to detain them in connection with some’ other matter. 
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GANGA RAM SAHU (Defendant) 
Versus 

RAM SHANKAR TIWARI and oTHERS (Plaintiffs) * 

Civil Procedure Code, Order 43, Rule 1(m)—Scope of—Trial Court finds no 
compromise made and refuses to record it—Whetber appeal lies. 

Order 43, Rule 1(m), C. P. C, does provide for an appeal in a case 
in which the trial court finds that no compromise has been made and 
refuses to record it on that ground. 

Civit Revision from an order of Basu VISHWAMBHAR PRAKASH, 
Subordinate Judge of Basti. 


K. Verma for the applicant. 
Harnandan Prasad and N. Upadbya for the opposite parties. 


The judgment of the Court was delivered by 


Ganca Natu, J.—This is a defendant’s application in revision against 
the order of the lower appellate court under the following circumstances:— 
A pre-emption suit was brought by the plaintiff opposite party on the basis 
of a sale-deed in which the sale consideration had been entered as Rs. 3,500. 
The plaintiff brought the suit for pre-emption on the allegation that the 
real sale consideration was Rs.1,250. The plaintiff made an application to 
the trial court that a compromise had been arrived at between the parties 
under which it was settled that Rs.2,000 was the sale price. An inquiry was 
made by the trial court and it found that no compromise had been arrived 
at and rejected the plaintiff’s application for recording the compromise and 
passing a decree in accordance therewith. The plaintiff went up in appeal 
and the lower appellate court found that a compromise had been arrived 
at between the parties and decreed the suit in accordance therewith. 
Against this order of the lower appellate court the defendant has come up 
in revision. 

The only objection raised by the learned counsel on behalf of the appli- 
cant is that no appeal lay against the order of the trial court rejecting the ` 
application of the plaintiff to record the compromise and pass a decree in 
accordance with it. Order 43, Clause (m) provides for an appeal from 
an order under Rule 3 of Order 23 recording or refusing to record an agree- 
ment, compromise or satisfaction. Order 23, Rule 3 provides:— 

ere it is proved to the satisfaction of the court that a suit has been 
adjusted wholly or in part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintiff in respect of the whole or any 
part of the subject-matter of the suit, the Court shall order such agree- 
ment, compromise or satisfaction to be recorded, and shall pass a decree 
in accordance therewith so far as it relates to the suit. 

Under this Rule, if it is proved to the satisfaction of the court that the 
compromise has been made or the suit has been adjusted otherwise, the 
court is bound to record the same and pass a decree in accordance therewith. 
The Rule does not give any discretion to the court not to record the com- 
promise and pass a decree in accordance with it even if it be proved to its 
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satisfaction that the compromise has been made or the suit has been wholly Gm 
or in part adjusted otherwise. In Clause (ms), Order 43 the words “refus- 55, 
ing to record an agreement, compromise or satisfaction” are comprebensive 
and wide enough to cover the case in which the trial court comes to a find- Ganon Raw 
ing that no compromise, agreement or satisfaction has been made and there- om 
fore refuses to record the same and pass a decree in accordance with it, Raw Snawxan 
We are therefore of the opinion that Clause (m) does provide for an appeal TaN 
in a case in which the trial court finds that no compromise has been made, Gengs Nath, 
and refuses to record it on that ground. There was therefore no illegality J 
in the appeal. 

It is therefore ordered that the application be dismissed with costs. 


Application dismissed 


PANCHAM (Defendant) - om 


——— 


YETIM 1936 
RAMESHWAR anp oTHERS (Plaintiffs) * jaar 
Tenancy Act (III of 1926), Secs. 249 and 240—Revenne case—Appeel to Di- 1 7° 
trict Jundge—Order of remand by District Judge—Whbetber appealeble. SULAIMAN, 
No appeal is provided in the Tenancy Act of 1926 from an order of GN 
a o ee an appeal in a revenue Benner, J. 
Sheoji Maberaj v. Beni Madho, I. L. R. 53 AlL 515, Satya Nidben 
SR ie ad Hezabbur Ali, I L. R. 53 AML 516, Dwerke Prasad 
v. Ojbs Dariao Singh, [1929] A. L. J. 863, Girwer Singh v. Shab Ram 
Chender, [1929] A. L. J. 885, Remeshwer Dayal v. Om Prekash, [1931] 
A. L. J. 599 and Gobardben Das v: Den Dayal, [1932] A. L. J. 365 
On. 


Fmst APPEAL from an order of Basu Banwart LAL MATHUR, 
Additional Subordinate Judge of Banda. 

K. N. Katj» and K. N. Laghate for the appellant. 

N. P. Asthena and B. N. Sabai for the respondents. 


i The Court delivered the following judgment:— 


A preliminary objection is taken to the hearing of this appeal that Sslsiman, 
no appeal lies. The suit was for profits brought in the revenue court in © J: 
which a question of title was raised and an issue was sent to the civil 57 J- 
court for decision and the Assistant Collector accepted the finding of the 
learned Munsif. He ultimately decided the case and then the matter 
went up in appeal before the District Judge. The District Judge has set 
aside the finding of the learned Munsif on the question of title and has 
remanded the whole case to the revenue court for the determination of 
the amount of profits due to the plaintiff. The question is whether an 
appeal lies from this order. l 

The learned advocate for the appellant contends before us that the 
District Judge is not a revenue court at all and that appeals from the 
decisions of District Judges are not governed by the Agra Tenancy Act 

- but are governed by the Civil Procedure Code. His contention is that 

wherever the word “Court” is used in the Act it must mean the revenue 
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court and not the District Judge. The second argument is that the Agra 
Tenancy Act contains a new definition of the word “decree? which is 
much wider than the definition contained in the Civil Procedure Code 
and that it includes every order passed by a District Judge, no matter 
whether it is a mere order for remand or otherwise. The third contention 
is that Section 240 does not apply to appeals from decrees or orders passed 
ss District Judges, nor does Section 249 apply to such a case. 
Unfortunately for the appellant there are a series of cases of this 
Court in which the contrary view has been clearly expressed. It is im- 
possible to hold that the word “Court” used in Section 240 must neces- 


sarily mean the “revenue court of the first instance”, Le., the Assistant 


Collector, or the Collector and not a District Judge. Nor is it possible 
to hold that the word “decree” as defined in the Agra Tenancy Act must 
include every order passed by a District Judge by which he disposes of 
the appeal before him. Before the new Tenancy Act the opinion expressed 
by a Full Bench of this Court, which was followed in numerous cases, was 
that under the Tenancy Act there was no provision for a right of appeal 
from “orders” of District Judges as distinct. from “decrees” passed by 
District Judges (Zobra v. Mangu Lal’). Of course the law might have 
been changed by the enactment of the new Act. On the other hand it 
might well be that the right of appeal in revenue cases has been deliberately 
restricted by the Legislature. The right of appeal is a creature of statute 
and it does not follow that in every case there should be a second appeal 
allowed by law. Section 240 is quite general and lays down: 

No appeal shall lie from any decree or order passed by any court under 

this Act except as provided in this Act. 

It follows, therefore, that if any order is passed under the Tenancy Act, 
then no appeal would lie from it unless it is provided in the Act itself. 
Now it appears that no appeal is provided in the Tenancy Act from an 
order of remand passed by a District Judge. On the other hand Section 
249 expressly says: “No appeal shall lie from any order passed in appeal.” 


. Taking the two Sections 240 and 249 together it would seem that Bes an 


order is passed under the Tenancy Act, a second appeal is absolutel 
prohibited. 

The question, however, is whether it can be said that an order of 
remand passed by a District Judge when hearing an appeal in a revenue 
case is an order passed under the Tenancy Act. ‘The contention of the 
learned advocate for the appellant is that inasmuch as there is no provision 
for making an order of remand in the Tenancy Act and such jurisdiction 
is exercised by virtue of the provisions of the Civil Procedure Code which 
are incorporated into the Tenancy Act by Section 264, it follows that the 
order of remand is really passed under the Civil Procedure Code, and that 
therefore a right of appeal exists under Order 43, C. P. C. In many Acts 
there are similar provisions for incorporating the rules of the Civil Proce- 
dure Code so far as they are not inconsistent with the provisions of the 
Act, eg., Section $ of the Provincial Insolvency Act, Act XX of 1920. 
But it would not necessarily follow that rights of appeal are also incor- 
porated. It has been laid down by their Lordships of the Privy Council 
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that a right of appeal is a substantive right; and so it must be conferred 
by statute. The District Judge no doubt can act under the provisions of 
the Civil Procedure Code but only so far as they are not inconsistent with 
anything in the Tenancy Act itself. When we find that the Tenancy 
Act makes elaborate provisions for the rights of appeals and Sections 240 
and 249 prohibit second appeals, except in certain cases, it would be diff- 
cult to say that a right of appeal allowed under Order 43, Rule 1, C. P. C. 
would not be inconsistent with the provisions of the Act. That the 
Legislature did not consider that an order of remand is a “decree” within 
the definition of that word as contained in Section 3, is also clear from 
the provisions of Section 248(3) where Order 43, Rule 1 is expressly 
referred to in case of orders passed in appeal by a Collector. Had the 
Legislature thought that the word “decree” was wide enough to cover 
orders under Order 43, Rule 1, there would have been no need to mention 
that Order specifically in the section. l 

No doubt there is something to be said for the view advocated on 
behalf of the appellant and there is also a certain amount of anomaly and 
hardship involved, but following the decisions of this Court prior to this 
enactment, several Benches of this Court have taken the view that the law 
has not been materially altered in this respect. 


In the case of Sri Sheoji Maberaj v. Beni Madho’, Mukerji, J. and one 


of us held that Section 249 of the Tenancy Act prohibited an appeal from 
an order passed in appeal in a suit for profits in which the District Judge 
had actually remanded the case. On the facts the case is almost parallel 
to this present case. Similarly there is the case of Setya Nidben Banerji 
yv. Mubammad Hazabbur Ali Kben’, where the same Bench held that no 
appeal lies from an order of a District Judge refusing to restore a revenue 
appeal which was dismissed for default and that Section 249 of the Tenancy 
Act was a bar to such an appeal. In Dwarka Prasad v. Ojba Dariso Singh*, 
Banerji and King, JJ. came to the conclusion that the Tenancy Act does 
not provide for an appeal against an order of remand passed by a District 
Judge in appeal and that Section 240 of the Tenancy Act was against such 
an appeal being allowed. In Gérwer Singh v. Shah Ram Chander’, Mukerji 
and Niamatullah, JJ. came to a similar conclusion and considered that no 
second appeal lay under Section 248(3) of the Tenancy Act and that 
the order of the District Judge was not open even to revision by the High 
Court. In Remeshwer Deyal v. Om Prakash’, one of us sitting with 
Sen, J. came to a similar conclusion that no appeal from an order of remand 
passed by a District Judge in a suit for profits under Section 227 lay to 
the High Court. The matter also was indirectly raised before a Full Bench 
of this Court in Goberdhban Das v. Dau Dayal, where also it was consi- 
dered that although under Section 248(3) an appeal lies to the District 
Judge from an order of the revenue court passed in execution proceedings, 
by Section 249 no further appeal is allowed and that no second appeal 
- therefore lies-to the High Court from the order passed by the District 
Judge in the execution appeal before him.. 
*L L R 53 All 515 "L L R. 53 AlL 516 
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It therefore appears that the weight of authority is heavily in favour 
of the view that although the decree of a District Judge can be appealed 
against, no appeal is provided from a mere order as distinct from a decree, 
and that orders of remand passed by a District Judge are not decrees. 
The word “order” has not been defined in the Tenancy Act and has come 
to connote a distinct meaning which is not identical with the meaning 
attached to “decrees” which are capable of execution in themselves. If a 
case is completely disposed of it results in a decree which can be executed. 


) If findings have been reversed and the case has been sent back to the trial 


court under an order of remand, there is yet no order capable of execution, 
and the suit can also ultimately fail for non-prosecution or be dismissed 
for default. 

In view of the previous decisions of this Court we think it unsafe to 
allow this point to be reopened or to refer it to a Full Bench. The preli- 
minary objection succeeds and the appeal is dismissed with costs. 


Appeal dismissed 


GHUNGRU AND OTHERS 
VETSHS 
EMPEROR * 
Penal Code, Sec. 365—Offence under—W ben estabhished—Intention of accused at 
the time of abductton—How to be gathered. 

Where 2 girl was removed by force by the applicants from her father’s 
house at the instance of her husband and she was taken to her husband’s 
brother-in-law’s house so that her father should not be able to find her, 
beld, that the intention of the applicants at the time of abduction can be 
deduced only from what they subsequently did, and the Sessions Judge was 
entitled to come to the conclusion that she was to be secretly confined in 
that house, and the conviction of the applicants under Section 365, I. P. C. 
was justified. Held, further, that a husband is not entitled to use force to 
compel his wife to leave her parent’s house and join him. 

CRIMINAL Revision from an order of GANGA Prasan VERMA ESQ., 
Sessions Judge of Farrukhabad. 


K. N. Katjw and N. C. Tiwari for the applicants. 

M. Waliullab (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

Axtsop, J.—This is an application in revision by Ghungru, Madan 
Lal and Raja Ram who have been sentenced to rigorous imprisonment for 
periods of three years under Sections 365 and 452, I. P. C. The allegation 
is that they abducted a young woman, Mst. Ram Sukhi, by force with 
intent to cause her to be secretly and wrongfully confined. It is said 
that in the course of abducting her they entered into the house where she 
was residing armed with lathis and spears and used force to other inmates. 
Mst. Ram Sukhi is the daughter of Shyam Sunder and was married about 
three or four years ago to Sukhdeo Prasad. The husband and wife did 
not get on well together and they parted company. The girl returned to 
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her father. Sukhdeo Prasad took proceedings under Section 100 of the 
Code of Criminal Procedure in an attempt to recover control o'er his 
wife, but as she preferred to live with her parents the magistrate 1 efused 
to send her to her husband. That was in the year 1932. Nothing {urther 
happened till April 17, 1935. On. that date Shyam Sunder was away 
from home in connection with some case in which he was concerne!. The 
allegation is that the three applicants took advantage of his absence to go 
into his house and remove the girl by force. It is said that they’tok her 
to the house of Madan Lal who was her husband’s brother-in-law. The 
girl was recovered from Madan Lal’s house and both the magistrat: and 
the Sessions Judge have believed on the evidence produced that the story 
told by the prosecution was true and that the girl was abducted by force 
by the three applicants. 

It is argued in revision in the first place that the Provisions of Section 
365, I. P. C. do not apply because there was at no time any intention to 
confine the girl secretly. It is in evidence that the husband Suk hdeo 
Prasad made a report to the police on April 17, 1935 that he had taken 
his wife away from her father’s house by- force and that he had been 
opposed by force by her father. The suggestion is that there wis no 
secret about the matter after the husband had made this report. 

I can see no force in this argument. It has been found by the learned 
Sessions Judge that the girl was removed at the instance of her husband 
and that she was taken to Madan Lals house so that her father : hould 
not be able to find her, the idea being that the father would naturally 
suppose that she was in her husband’s house. The learned Sessions Jndge 
has found and not unreasonably that the girl was to be concealed in 
Madan Lal’s house and it seems to me therefore that he wag entitled to 
come to the conclusion that she was to be secretly confined in that houre. 
The intention of the applicants at the time of the abduction can be 
dedyced only from what they subsequently did. JI think therefore that 
the conviction was justifiable under Section 365, I. P. C. although ir this 
particular case the question is of no practical importance. 

The other argument which has been addressed to me suggests that 
the husband had a right to take his wife away. Under our law a \roman 
is not a slave and there is no justification for the suggestion that a husband 
is entitled to use force to compel his wife to leave her parents’ house and 
join him. ‘The conviction of the applicants is justified. The question 
however remains whether the sentences are not too severe. The appli- 
cants are men in respectable positions and it will be sufficient punishment 
for them if they are sent to prison. It is not necessary: to keep them in 
prison for so long a period as three years. I therefore refuse to interfere 
with the convictions of the applicants but I reduce the sentences from 
rigorous imprisonment for a period of three years to imprisonment for 
2 period of six months under Section 365, I. P. C. and to a period of six 
months under Section 452, I. P. C. The sentences will run concurrently. 
The applicants must surrender to = bail. 

Sentences reduced 
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Cryvi ' 
1936 
mobs LATAFAT HUSAIN AND OTHERS 
Jen. 15 versus 
uE ual HIDAYAT HUSAIN AND oTHERS* 
CJ. Mobsemmeden Lew—Relinquishment of future right of imberitence—W bether valid 
Brenner, J. —W hen beir estopped. 


“Under the Mohammedan Law a renunciation by an heir of a future right 
of inheritance is not in itself valid, and such a release or renunciation cannot 
be operative so as to divest the heir of all rights in the inheritance when the 
succession opens and to vest the whole property in the person in whose 
favour the relinquishment was made. Mst. Khenum Jen v. Mst. Jan Beebee, 
4 S. D. A. 210 foHowed. But there is nothing to prevent an heir from so 
acting as to himself by his own conduct from subsequently claiming 
a property to which he may succeed. 

Two documents were executed at the same time: one was a deed of waqf 
by the husband under which he appointed his second wife as the mutwalli 
and constituted her children as the beneficiaries; and the second was a deed 
of release executed by the wife under which she relinquished her claim to 
dower and also relinquished her claim to any inheritance in the estate reserved 
by the husband. The wife and her children obtained immediate possession 
of the wagf property and remained in possession of the same for eight years 
before the husband died. On the death of the husband the wife claimed 
her share in the estate left by him. Held, that on the finding that the 
arrangement between the husband and the wife was in the nature of a 
family settlement, sheecannot be allowed to go back upon her renunciation 
as it is not possible to grant her relief for possession by making her pay 
compensation to the defendants, and she must be-held bound by it. Mobem- 
mad Hashmat Ali v. Keniz Fatima, 13 A. L. J. 110 and Berati Lal v. Salik 
Rem, 13 A. L. J. 1141 relied on. 

SECOND APPEAL from a decree of BABU MAHEsSHWaR Prasan, Sub- 
ordinate Judge of Allahabad. 


K. Verma, Hyder Mebdi and Zafar Mehdi for the appellants. 

K. N. Kstju and Mabbub Alam for the respondents. 

The judgment of the Court was delivered by 
EPT SULAIMAN, C.J.—This is a plaintiff’s appeal arising out of a suit for 

C.J. recovery of possession of a 1|8th share in the inheritance of the plaintiff’s 
deceased husband, Fasahat Husain. Originally Fasahat Husain and his 
brother, Tahawar Husain, were entitled to equal shares in some property; 
and Tahawar Husain died, his estate devolving on his mother, Mst. Sanjha 
Bibi, under the Shia Law. Mst. Sanjha Bibi gifted this property to Fasabat 
Husain’s son from his first wife in 1894. On November 6, 1920 two 
documents were executed: one was a deed of waqf by Fasahat Husain 
under which he appointed his second wife, the present plaintiff, Shafiq- 
un-nisa, as the mutawalli, and constituted the children of Shafiqun-nisa 
as the beneficiaries; and the second was a deed of release executed by 
Shafiqun-nisa under which she relinquished her claim to her dower against 
the property of her husband, and also relinquished her claim to any inherit- 
ance in the estate reserved by him. Fasahat Husain died in 1928. There- 
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upon contrary to the release made by Shafiqun-nisa she brought the present 
suit to recover her 1|8th share in the inheritance of Fasahat Husain. She 
has not pressed her claim for her dower. The only question that arose 
for consideration was whether Shafiqun-nisa could obtain a decree for 
possession of the 1|8th share in the estate left by Fasahat Husain when she 
had in his lifetime renounced her claim to such inheritance. Both the courts 
below have dismissed the claim. In appeal it is contended before us that 
a relinquishment of the right of succession made by a Muhammedan heir 
is prohibited by the Myhammedan Law, and is null and void, and cannot 
stand in the way of the plaintiff when seeking to recover her share of 
inheritance. 

It seems to us that the question raised in appeal really consists of two 
parts which are distinct and separate from each other. The first is whe- 
ther a relinquishment of the right to succession made by a Mohammedan 
heir is valid in law so as to be binding upon him in the sense that the 
estate passes to the person in whose favour the relinquishment is made. 
The second is whether, even if the relinquishment is not effective, there 
can be an estoppel in certain circumstances. 

The preponderance of authorities on the first point is in favour of 
the view that a relinquishment by a Mohammedan heir before the suc- 
cession has opened is under the Mohammedan Law invalid. The point 
arose in a case decided in 1827 by the Sudder Dewanny Adawlut of Bengal 
in Mst. Khanum Jan v. Jan Beebee', which case was quoted as an authorita- 
tive pronouncement by Macnaghten in his ‘Principles and Precedents of 
Mohammedan Law’ (Case No. XI). In that case the two daughters of a 
Mohammedan lady had renounced their right of inheritance to their mother’s 

property on receipt of Rs. 1,000 each from persons in whose favour they 
had executed the deed. After the death of the mother they waited for 
nearly twelve years, and then ultimately brought a suit for recovery of 
their legal shares. ‘The promisees were setting up a deed of gift executed 
by the mother in their favour but that was not upheld. The question 
then arose whether the renouncement was valid, and would prevent the 
daughters from claiming their shares. ‘The Mufti attached to the Zilla 
court of Shahabad came to the conclusion that inasmuch as consideration 
had been received, the plaintiffs were not entitled to succeed although the 
right parted with had not been in existence at the time. But on appeal 
the Qazi of the Provincial Court and the Mufti of Patna expressed the 
opinion that there was no bar to the claim. The Law Officers of the 
Sudder Dewanny Adawlut declared their opinion in favour of the accu- 
racy of this view. The view was based on the well recognised proposition 
that during the lifetime of the mother the daughters had no right of 
inheritance, and that therefore their renunciation during the mother’s life- 
time of their rights of inheritance was null and void, and it amounted to 
giving up something which had no existence at the time, and that accord- 
ingly such act could not invalidate the right of inherjtance supervenient 
to the mother’s death, or be any bar to their claim of the estate left by 
her. The question of estoppel, either in equity or arising under any rule 
of evidence. does not appear to have been directly referred to the Muftis 
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and the Qazi for their opinion. 

S> far as the proposition that under the Mohammedan Law a renun- 
ciatior of a future right of inheritance is not in itself valid is concerned, 
this arthority has remained unchallenged, and has been adopted by 
variou: text-book writers. | 

We may mention that two later cases decided by their Lordships of 
the Privy Council do not really negative this proposition. In the case of 
Mst. Hurmut-ool-Nissa Begam v. Allahdia Khan? there had been no plea © 
raised | y the defendants that any renunciation of a right to succession had 
been mide during the lifetime of Hydur Ali, the succession to whom was 
claimed by the plaintiff. The suit was brought after a long number of 
years, aid the mutation of names in favour of the defendants had been 
acquiesc:d in. ‘Their Lordships came to the conclusion that the evidence 
failed t> establish that the plaintiffs had any title. In addition their 
Lordships also remarked that according to Mohammedan Law there may 
be a renunciation of the right to inherit, and that such a renunciation 
may not be expressed, but may be implied, from the ceasing or desisting 
from prcsecuting a claim maintainable against another. As no question 
of a renunciation in the lifetime of the ancestor had arisen in that case 
their Lordships’ remark presumably related to a renunciation which could 
be implied from the conduct of the plaintiff since the death of the ancestor. 
Similarly i1 the case of Muhammad Kamil v. Mst. Imtiaz Fatima’, Mubarak 
Ali had died in 1891, and the plaintiff claimed a share in the estate left 
by Mubara: Ali. The suit was filed in 1903, and in defence it was pleaded 
that on account of the conduct of the plaintiff in 1895 there had been a 
renunciatio:r: of her share in the inheritance. There was no plea taken 
that any re'inquishment had been effected in the lifetime of Mubarak 
Ali. Their Lordships accordingly went into the question of fact whether 
the plaintiff had relinquished her claim and was estopped from pressing it | 
or not. 

In Kunh, Momod v. Kunhi Moidin* a Bench of the Madras High Court 
held that wh re a person had executed a deed of relinquishment for a 
consideration < f Rs. 150 renouncing all his claims to the estate of a Moham- 
medan lady, tle renunciation was binding on the plaintiff and he could 
not be given a decree. This view was subsequently dissented from by a 
Pull Bench of tle Madras High Court in Asa Beevi v. S. K. M. Karuppan 
Chetty®, where it was held that a transfer or renunciation of a contingent 
right of inheritunce is prohibited under the Mohammedan Law. ‘The 
relinquishment ir that case had been made in the lifetime of the ancestor 
for a cash consid: ration. ‘The Full Bench allowed the plaintiff to recover 
possession of the property without calling upon the plaintiff to refund 
the amount. The Bombay High Court also in Sumsuddin Goolam Husain 
y. Abdul Husain Kalimnuddin®, has held that the chance of an heir-apparent 
succeeding to an estate under the Mohammedan Law is neither transfer- 
able nor releasalle and has further considered that to uphold such a 
relinquishment would be contrary to the intention of the law (Section 6 
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of the Transfer of Property-Act). 

So far as the proposition that under the Mohammedan Law a relin- 
quishment by an heir who has no interest in the life-time of his ancestor 
is invalid and void is concerned, the authorities seem to be all one way. 
On principle there seems to be no distinction between the rules of English 
Law and the rules of Mohammedan Law. Such a release or renunciation 
cannot be operative so as to divest the heir of all rights in the inheritance 
when the succession opens and to vest the whole property in the other 
person in whose favour the relinquishment was made. Inheritance is 
governed by the personal law of the deceased owner, and the devolution 
of property is brought about by the operation of law, and does not depend 
on the will of the heir. But liere is nothing to prevent an heir from not 
claiming a share in the property which has devolved on him or from so 
acting as to estop himself from claiming it. l l 

The question of estoppel is really a question arising under the Contract 
Act and the Evidence Act, and is not a question strictly arising under the 
Mohammedan Law. In Mobommad Hashmat Ali v. Kaniz Fatima’, a 
Bench of this Court held that there was nothing illegal in a person for 
good consideration, contracting not to claim the estate; in the event of his 
becoming entitled to inherit on the decease of a living person; and further 
held that the provisions of Section 6 of the Transfer of Property Act did 
not in any way create a bar against the legality of such a contract. The 
same view was expressed in the case of Berati Lal v. Salik Rom’®, where a 
Hindu reversioner hdd relinquished his right upon receipt of consideration. 
Obviously Section 6 of the Transfer of Property Act cannot in terms 
apply to such a relinquishment. If the relinquishment is in the nature 
of a gift or transfer of a contingent right then of course it would be void 
under Section 6; but if it is merely an agreement or contract for not 
claiming a contingent right of inheritance when succession opens in future 
then the case would not be governed by the provisions of Section 6 at all. 

The contract made by an heir for consideration not to claim a certain 
property cannot be said to be in any way illegal or forbidden by any law. 
Of course where the consideration is received and it is only a cash consi- 
deration and the contract is subsequently sought to be enforced, it would 
be a matter of discretion for the court to refuse specific performance and 
to make the plaintiff pay compensation when he ig not carrying out his 
contract. But in cases where the agreement has been effected in a form 
which makes it impossible for the ‘court to grant adequate compensation 
to the aggrieved party the agreement may well be enforced, and the plain- 
tiff be held bound by it. It has been held in this Court that contingent 
reversioners can enter into a contract for consideration which may be 
held binding on them in case they actually succeed to the estate: See 
Mahadeo Prasad v. Mata Prasad? and Fateh Singh v. Rukmini Ravanji 
Maharaj’. It was pointed out in the case of Moti Shab v. Gondbarp 
Singh”, that although a reversionary right cannot be the subject of a 
transfer for such a transfer is prohibited by Section 6 of the Transfer of 
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Property Act, there was nothing to prevent a reversioner from so acting 
as to estop himself by his own conduct from subsequently claiming a 
property to which he may succeed. Among other cases reliance was placed 
on the pronouncement of their Lordships of the Privy Council in the case 
of i Lal v. Brij Lal, where a reversioner was held bound by a com- 
promise to which he was a party. 

The finding of the lower appellate court in this case in fact is much 
stronger. According to the recitals contained in the deed of release exe- 
cuted by the plaintiff it is clear that, as found by the lower appellate court, 
the plaintiff had herself been insisting that her husband should execute 
the deed of gift in her favour in lieu of her desisting from her claim to 
dower and enforcing her prospective rights as an heiress of her husband’s 
estate. The two deeds were executed at the same time, and on the find- 
ing of the lower appellate court they formed part and parcel of the same 
transaction. The husband would not have executed the deed of waqf 
if the plaintiff had not been willing to forgo her claim to the inheritance 
and willing to abandon her claim to the dower. Now that the husband 
is dead and the deed of waqf has been accepted by the plaintiff and she 
is the mutawalli in possession of the waqf property, she should not be 
allowed to resile from her previous position and claim a share in the 
inheritance which she had abandoned. ‘This would be allowing her to 
commit a fraud on the deceased who would not have executed the deed 
of waqf if she had not been agreeable to relinquish her claim. The learned 
Judge has come to the conclusion that the arrangement between the hus- 
band and the wife was in the nature of a family settlement which is 
binding on the plaintiff. We think that on this finding the plaintiff 
cannot be allowed to go back upon her renunciation as it is not possible 
to grant her relief for possession by making her pay compensation to the 
defendants. The case of Nasirul-Hagq v. Fatyaz-ul-Rabmen* may be 
distinguishable on the ground that in that case the Bench did not expressly 
decide the question of the validity of the relinquishment under the Moham- 
medan Law, and proceeded merely on the ground that under the arrange- 
ments the husband and wife had taken life estates and the remainder had 
been settled on the children of the marriage; but the cases of Mohammad 
Hashmat Ali and Barati Lal are in point, especially the latter, which pro- 
ceeded on the ground that there had been a family settlement of the dis- 
puted claim. The plaintiff and her children were not entitled to obtain 
immediate possession of the wagf property without the waqf, which they 
succeeded in obtaining, and had remained in possession of the same for 
about 8 years before the husband died. She cannot be allowed now to go 
back upon the family settlement which, if not enforced, would cause 
injustice to the defendants, who would suffer. Accordingly we dismiss 
the appeal with costs. 

Appeal dismissed 


™40 AIL 487 i SI IL. R. 33 AIL 457 


å. la J.B, HIGH COURT 347 


JAIPAL AHIR ann ortens (Plaintiffs) 
VETSHS 


BADRI PRASAD AND ANOTHER (minors) THROUGH SURAJ 


NARAIN MISIR (Defendants) * 


Land Revenue Act, Secs. 233 (k) end 111 end Civil Procedure Code, Sec. 10— 


w 


Partition proceedings in revenne court—Objection as to plaintiffs title— 
Plaintiff applies for permission under Sec. 111 to file a civil snit—Civil swit 

_ filed at once without waiting for permission—Permission subsequently given 
—Whether defect cured—Scope of Sec. 233(k)—Whether applies to pending 
pertition proceedings. 


During the pendency of partition proceedings in the Revenue Court on 
objection being raised on behalf of the defendants as to plaintiff’s title, 
the plaintiffs applied to the Revenue Court for permission under Sec. 111, 
Land Revenue Act, to institute a suit in the Civil Court for the adjudi- 
cation of their title. On the next day, without waiting for the permission 
of the revenue court, the plaintiffs instituted the present suit for declara- 
tion of title in the civil court. Subsequent to the institution of the civil 
suit the permission under Sec. 111(5) was given by the revenue court. 


` The defendants raised an objection in the civil suit that the claim was 


barred under Sec. 233(4). Held, that Sec. 233(k) cannot in itself apply 
to a case where there has yet been no partition or union of a mebel; and 
the aid of Sec. 10, C. P. C., would have to be invoked where a partition 
proceeding is still pending in the revenue court. Held, further, that there 
was no initial defect in the institution of the suit but that the trial of 
the suit was barred by the principle underlying Sec. 10, C. P. C., so long 
as the revenue court had not passed the order under Sec. 111(5). As 
soon as the order under Sec. 111(b) was passed the objection under Sec. 
10, C. P. C. fell to the ground and there was no bar in the way of the 
civil court trying the suit. 

Nazir Abmad v. Mubemmad Sherif, L L. R. 46 AIL 453 and Feqire v. 
Herdeva, 26 A. L. J. 217 referred to. | 


SECOND APPEAL from a decree of Basu LaxsHMAN PrasapD, Sub- 


ordinate Judge of Basti, reversing a decree of Basu CHHAI BEHARI LAL 
MatHur, Munsif. 


Shiva Prasad Sinba for the appellants. 
K. Verma for the respondents. 


The judgment of the Court was delivered by 
SULAIMAN, C.J.—This is a plaintiffs’ appeal arising out of a suit for salemes, 
- declaration of title and in the alternative for possession. The plaintiffs 


first filed an application in the revenue court in 1929 for a perfect parti- 
tion of the mahal in which the property in dispute was situated. Some 
objection was raised on behalf of the defendants as to the plaintiffs’ title. 
On March 30, 1931, the plaintiffs applied to the revenue court for per- 
mission presumably under Section 111 of the Land Revenue Act to insti- 
tute a suit in the civil court for the adjudication of their title and prayed 
that the proceedings in the revenue court be stayed until the matter was 
determined by the civil court. On April 1, 1931, the present suit was 
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Crm, instituted. The application of the plaintiffs remained pending in the 
7o. revenue court for a long time and ultimately on March 2, 1932, the court 
ordered that the plaintiffs should be allowed to file a suit in the ‘civil court 
Jamas, Aua within three months of the order. Obviously the order purported to be 
Banas Prasan Under Section 111(4) of the Land Revenue Act, particularly as the appli- 
— cation was headed as one under that section. The defendants raised an 
objection in the trial court that the claim was barred under Section 233 (k) 
read with Section 111 of the Land Revenue Act. The first court held 
that there was no bar to the suit and after deciding the various issues that - 
arose in the case decreed the plaintiffs’ claim for possession. On appeal 
the learned Judge has come to the conclusion that the suit was not main- - - 
tainable. In sup pe eh ee ence ene 
in Faqira v. Harde 
It seems to us he that ruling is certainly distinguishable. Section 
233() prevents the institution of a suit in a civil court with respect to 
partition or union of mabals except as provided in Sections 111 and 112. 
Where that partition has been perfected after a question of title in the 
revenue court has been decided adversely to a party or where it has been 
perfected when no such question had been raised by such party, the 
partition is complete and the matter cannot be reagitated in a civil court. 
This is particularly so because a revenue court is entitled to allot property 
belonging to one co-sharer to another co-sharer for the purpose of adjust- 
ing their rival claims. But Section 233(&) cannot in itself apply to a 
case where there has yet been no partition or union of a mahal. The aid 
of Section 10, C. P. C. would have to be invoked where a partition pro- 
ceeding is still pending in the revenue court. It has been held in two 
cases, Nazir Abmad v. Muhammad Sharif? and Fagira v. Hardeva’, that 
the bar‘applies to a case where the partition proceeding is still pending 
in a revenue court. But Section 10, C. P. C. does not altogether oust the 
jurisdiction of the civil court to receive a plaint in a suit for declaration 
of title or possession of immovable property, but only refers to the stay 
of the suit and prevents the court from proceeding with the trial of such , 
a suit while the same matter is pending in another court of competent 
jurisdiction. It would therefore seem to follow that while a question of 
title has been raised and is under consideration by the revenue court a 
suit to get relief in respect of the same matter would not be tried by a 
civil court but would be stayed until the matter has been disposed of by 
the revenue court. The two learned Judges who decided the case of 
Fagira v. Hardeva do not appear to have expressed exactly the same views 
on this point. Mukerji, J. laid emphasis on the view that where the Col- 
lector is authorised by the provision of Section 111 of the Land Revenue 
Act to decide the question of title himself, then to decide that question 
he would be the court of competent jurisdiction before the suit for decla- 
ration was filed in the revenue court, and that therefore Section 10, C. P. 
C. would come into play and the issue which arose for decision in either 
case should be tried by the revenue court alone. No doubt at some places 
in the judgment the learned Judge has remarked that an order passed by 
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the revenue court under Section 111 might confer jurisdiction on the 
civil court and that otherwise the matter would not be within the jurisdic- 
tion of the civil court to entertain. But obviously the learned Judge 
applied the principle underlying Section 10, C. P. C. which refers to stay Jarrat. Ar 
of suits and not to want of jurisdiction. On the other hand Ashworth, J.; pasar Paasap 
while agreeing with the view that Section 233(£) was a bar to the suit, 

also expressed the opinion that if an application made to the revenue court Salman, 
for an order to refer the matter to the civil court is made after the insti- mee 
tution of the civil suit then that institution is bad and cannot be corrected 

by an order under Section 111(¢) passed subsequently, and that if such 

,an order is passed subsequently then the only proper course for the plaintift 

in the civil suit is to withdraw the suit already instituted by him and to 

tile another suit. With great respect we are unable to concur in this view, 

which was really in the nature of an obiter dictum. In that case the 

Collector had never passed any order under Section 111 at al. A suit 

was instituted in the civil court and then his attention was drawn to the 

fact by means of an application accompanied by an affidavit on which he 

passed the following order:—“Await until September 21, 1924.” Now 

. Section 111(#) impies that an order should be passed declining to grant 

the application for partition until the question in dispute has been deter- 

mined by a competent court, and not to postpone the case for a fixed 

period of time only. Accordingly both the learned: Judges held that 

there was no proper order passed under Section 111(a4). Admittedly there 

was no order passed under Section 111(@). The case therefore is dis- 
tinguishable from the present case in which an order was passed by the 
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. Collector on March 2, 1932, under Section 111 (b). 


Therefore the only point which we have to consider is whether this 
order passed subsequent to the plaintiffs’ institution of the civil suit cured 
the defect. There is no question of limitation involved in this case, apart 
from the expiry of three months fixed by the revenue court in its order. 
There is therefore no objection to treating this suit as having been instituted 
on a date on or after March 2, 1932, when the revenue court actually 
required the plaintiffs to institute the suit within three months in the civil 

urt. To insist on the suit being withdrawn and then to allow the 
plaintiffs to bring a fresh suit would be both inconvenient and unfair. 
In the first place it will necessitate an unnecessary duplication of civil 
proceedings, and in the second place the plaintiffs would have to approach 
the revenue court afresh for the extension of the period or for the grant 
of a fresh order. We think that there was no initial defect in the insti- 
tution of the suit but that the trial of the suit was barred by the principle 
underlying Section 10, C. P. C. so long as the revenue court had not 
passed the order under Section 111(6). As soon as the order under Sec- 
tion 111(b) was passed the objection under Section 10, C. P. C. fell to 
the ground and there was no bar in the way of the civil court trying the 
suit at all. The revenue court has ae its hands and is awaiting the 
decision of the civil court. 


The lower appellate court has noted in its judgment that the learned 
counsel for the defendants had definitely waived all the other points ine 
AS i 
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Crm. the appeal and had confined his arguments to only one question which 
— has been discussed above. It is therefore clear that on behalf of the 
defendants all the other pleas were abandoned. 
Jaar Anm We accordingly allow this appeal and setting aside the decree of the 
lower appellate court restore that of the court of first instance with costs 
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ee GOVIND RAM AND oTHeErs (Defendants) 
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ads KASHI NATH anp orners (Plaintiffs) * 


sep. 26 ` Registration Act (XVI of 1908), Sec. 17(2) (s) and Trusts Act (II of 1882), 

a Sec. 5—Com position deed—Also operates as Trust deed—Whether registra- 

ALLSOP, J. tion mecessery—Com position deed—Bona fide assignment by debtor of bis 

Basrat, J. entire property to trustees for benefit of creditors—Effect of—Assent of all 
creditors not necessery—Rughts of non-assenimg creditors. 

A‘ ‘composition deed’ is exempt from registration by reason of the provi- 
sions of Section 17(2) (1), Registration Act (XVI of 1908), but when the 
composition deed happens to operate as a trust deed as well, it requires 
regisration under Section $ of the Trugts Act (II of 1882) and is invalid 
for want of registration. Maluk Chand v. Menilal, L L. R. 28 Bom. 364, 
Chandra Shanker v. Bai Magen, I. L. R. 38 Bom. 576 dissented from. 
Benk of Upper India v. Kaniz Abid, 1935 A. L. J. 785 referred to. 

Arrangements by which a debtor bone fide assigns his entire property 
to trustees for the benefit of his creditors are well known in England as 
well as in India and have the effect of divesting the debtor of any interest 
in the property so assigned, so that the property cannot be the subject of 
attachment issued subsequently at the instance of a creditor who has 
obtained a decree upon his debt. It is not necessary that all the creditors 
should assent to the composition. A, creditor who does not assent to the 
assignment can sue the debtor but cannot proceed against the property 
which under the deed has vested in trustees. The mere fact that the 
creditors allowed the debtor to reserve a small portion of his property for 
his own purposes would not invalidate the transaction... Ssggers v. Evens, 
5 E. and B. 367, Bomanji Manockjee v. Nowrojee Pallonjee, [1864] 1 
Bom. H. C. R. 233, Cecil Stephenson v. Colonel Bomgertner, [1868] 3 
N. W. P. High Court Reports 104, Benk of Upper India v. Kaniz Abid, 
[1935] A. L. J. 785 relied on. 

First APPEAL from a decree of BABU Ram Saran Das, Subordinate 
Judge of Aligarh. 
B. E. O’Conor, Str Tej Bahadur Sapru, K. N. Katju, S. K. Dar and 
Gopi Nath Kunzru for the appellants. 
S. N. Sen, A. Sanyal, S. K. Nebru and Misri Lal for the respondents. 
The judgment of the Court was delivered by 
Bajbal, J. Bazrear, J.—This is an appeal by the defendants. The plaintiff Seth 
Kashi Nath who was said to be of weak intellect brought a suit with his 
mother Mst. Asharfi Kunwar as next friend for a declaration that the pro- 
: perty mentioned at the foot of the plaint was owned by the x a ee 
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second party and was liable to be attached and sold in satisfaction of the 
plaintiffs’ decree passed in suit No. 42 of 1930 of the court of the Subordi- 
nate Judge of Aligarh (Seth Kashi Nath v. Roshan Lal and others). 

He impleaded as defendants to the suit Govind Ram and six others 
who were described as defendants’ first party and the firm of Phool Chand 
Roshan Lal situate at Hathras with its various partners who were described 
as defendants’ second party. ‘The allegations contained in the plaint were 
that the firm of Phool Chand Roshan Lal was about to become ankra 
the month of April 1929 and that the partners thereof with a dishonest 
intention approached the plaintiffs guardian who was a purdshnashin lady 
and borrowed a sum of one lakh of rupees. The firm subsequently on 
May 25, 1929 executed a collusive document by way of a composition deed 
in favour of the defendants’ first party as trustees, although as a matter 
of fact no property was transferred to the trustees nor were the movables, 
belongings, ornaments, and cash entrusted to them. The plaintiff obtained 
a decree on the basis of the loan mentioned above in suit No. 42 of 1930 
from the court of the Subordinate Judge of Aligarh on August 22, 1930 
but when the decree was put into execution ar objection was filed by the 
trustees and this was allowed on February 28, 1931. It is now said that the 
. composition deed did not have the effect of vesting the property mentioned 
in the plaint in the trustees and that the plaintiff was entitled to get it 
attached and sold in execution of his decree. 

The two sets of defendants filed separate written statements and pleaded 
that the composition deed dated May 25, 1929 was executed in good faith 
and for the benefit of all the creditors, ‘that the movable and immovable 
property of the defendants’ second party was made over to the trustees 
for the benefit of all the creditors and that after the execution of the 
document the trustees entered into possession and paid a dividend of five 
annas out of sixteen to the creditors. The contention of the defendants 
was that the trustees had got an absolute right over the property of the 
debtors by virtue of the composition deed and that the property was not 
liable to be attached and sold in execution of the plaintiff's decree. A 
point was made by the plaintiff that, the document not being registered, 
the trustees had not acquired any right in the property in dispute, while 
it was pleaded in- defence that there was no necessity for the composition 
deed to be registered. 

The learned Subordinate Judge framed three issues which were:— 

(1) Whether the composition deed, dated May 25, 1929, was ficti- 
tious and was executed fraudulently to defeat the creditors or it was exe- 
cuted honestly and for the benefit of all the creditors? 

(2) Is-the plaintiff also bound by the terms of the composition deed 
in dispute? If so, is he entitled to obtain the declaration claimed? 

(3) Is the plaintiff entitled to the relief sought? It would thus 
appear that no issue was struck on the question whether the composition 
deed required registration or not and no finding was given by the learned 
Subordinate Judge on the point. He came to the conclusion that the 
deed was executed ib ‘collusion with the trustees and that it was a colour- 
able transaction. As regards “The legal position of the composition deed,” 
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he was of the opinion that the authorities cited by the defendants, being 

“of a time when there was no insolvency codified Law,” were not applicable 

to the facts of the case, and that 
the defendants could have proceeded either by way of a contract, if they 
had obtained the signatures of the plaintiff also on the composition deed, 
or could have proceeded under the insolvency law in force in these Provinces, 

but that they had taken neither of those courses. He further observed 
that as the document effected 
2 sort of adjustment between the plaintiff decree-holder and the defendants 
second party the latter could have proceeded under the Saade or Civil Pro- 
cedure under Order 17. 

He wound up by saying, 

To my mind, the entire proceedings of the defendants’ second party 
appear to be mere dishonest ones and most injurious to the plaintiff, one 
of the two big creditors of theirs, and the composition deed appears to be 

‘ a collusive one only. 

He, therefore, decreed the plaintiffs suit with costs and gave a declaration 
that the property in dispute was liable to be auctioned and attached in 
execution of the decree No. 42 of 1930 as the property of the defendants’ 
second party. 

We might mention at the very outset that the case was not properly 
handled in the court below by the parties and that the learned Subordinate 
Judge himself did not examine the case from all points of view and has 
done very scant justice to the complicated questions of law and fact that 
arose in the case. 

The contention of the appellants is that the composition deed, dated 
May 25, 1929, was executed honestly for the benefit of all the creditors, 
that the finding of the learned Subordinate Judge to the contrary was 
wrong and that the property was not liable to attachment and sale at the 
instance of the plaintiff in execution of his decree against ‘the defendants’ 
second party. Upon the judgment of the court below the very first ques- 
tion that we have got to decide is whether the composition deed was a 
paper transaction or whether it had the effect of vesting the property of 
the debtor firm in the trustees. No plea connected with the Registration 
Act was taken in the grounds of appeal, but in the course of arguments 
that point assumed importance and we shall have to discuss it at length 
at a later stage. 

It was not said that it was not open to a debtor to arrive at a com- 
position with his creditors but it was contended strenuously on behalf of 
the respondents that a composition deed properly so called was an offspring 
of contract and did not contemplate the intervention of trustees. In 
support of this contention our attention was drawn to the definition of a 
‘Composition’ given in Wharton’s law Lexicon, 13th edition, at page 197 as 

an agreement made between an insolvent debtor and his creditars by which 
the latter accept a part of their debts in satisfaction of the whole, 

but the learned writer after giving this definition makes a reference to 

‘arrangements’ which are described at page 69 and the discussion contained 

there under the heading of “Arrangements between debtors and creditors” 

refers to the various enactments in England, specially the Deeds of Arrange- 
ment Act, 1914, and there cannot be the slightest doubt that the machi- 


` 


A.L. J. RB. HIGH COURT a 353 


nery of trust is recognised there. In Bouvier’s Law Dictionary a ‘com- 
position’ is defined as ‘an agreement made upon a sufficient consideration, 
by which the creditor accepts part of the debt due to him in satisfaction 
of the whole’ but this does not show if the agreement provides for the 
intervention of the trustees that it will not be a composition. In the 
same book ‘a deed of arrangement’ is defined as “a term used in England 
to express an assignment for the benefit of creditors,” and in England, as 
we have said before, the Deeds of Arrangement Act provides for the cre- 
ation of trusts. The expression “Composition Deed” has not been defined 
or described in any Indian statute except in Article 22 of the First Sche- 
dule to the Indian Stamp Act, Act I of 1899, where in the term “Com- 
position Deed” are included instruments executed by a debtor (1) whereby 
he conveys his property for the benefit of his creditors, (2) whereby pay- 
ment of a composition or dividend on their debts is secured to the creditors 
and (3) whereby provision is made for the convenience of the debtor’s 
business under the supervision of inspectors or under letters of licence for 
the benefit of his creditors. We shall presently show that' arrangements 
by which a debtor bona fide assigns his entire property to trustees for the 
benefit of his creditors are well known in England as well as in India and 
have the effect of divesting the debtor of any interest in the property 
so assigned, so that the property can not be the subject of attachment 
issued subsequently at the instance of a creditor who has obtained a decree 
upon his debt. Lewin on Trusts, 13th edition, page 542 says: 

Indeed it has now been decided that if property be assigned to a trustee 
and he takes possession of it and communicates with certain of the creditors, 
who express satisfaction, the trust is irrevocable. _ 

May on Fraudulent Disposition, 3rd edition, page 379, says: 

The general rule is that a complete transfer of property by a voluntary 

donor, which is effectually vested in trustees for his donee, is irrevocable 
and that a legal assignment is made. According to this learned author 
communication to the creditors-in the case of trusts for the benefit of 
creditors seems to be necessary which is not necessary in the case of a trust 
for the benefit of a mere donee, but at page 78 he says: 

The intentional exclusioh of a creditor or creditors or of a certain class 
of creditors from the benefits of an assignment in trust for creditors does 
not render the assignment void. 

Underhill in his law of Trusts and Trustees, 7th edition, page 36, observes: 

Prima facie a trust deed for the payment of the settlor’s creditors generally 
is deemed to have been made for the debtor’s convenience. But on 
the other hand where the creditors are parties to the arrangement, the 
inference then is that the deed was intended to create a trust in their favour 
which they are entitled to call on the trustees to execute. 

The cases of Siggers v. Evanst; Harlend v. Binks? and Synnot v. Simpson’, 
lend support to the views of the learned writers mentioned above. In 
the present case the composition deed which is printed at page 49 of our 
record is described as an indenture between the debtors of thefirst part, 
the trustees of the second part and the creditors of the third part. It 
was signed on May 25, 1929 by the debtors and the trustees who it may 
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be mentioned, were some of the creditors of the debtor firm, and it was 
on subsequent dates signed by many other creditors. The debtor firm 
was indebted at the time when the composition deed was executed to the 


mat Rax extent of about ten lakhs, the trustees who signed the document on May 
Kase Naru 25; 1929 were creditors to the extent of over three lakhs, and on subse- 
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quent dates thirty-six creditors from Bombay and seven from other places 
signed the deed in token of their assent. The debtors were indebted to 
sixty-nine creditors in Bombay and one hundred and ‘fifty creditors in 
other places. The assenting creditors held claims against the debtors to 
the extent of about eight lakhs and fifty thousand rupees and the creditors 
who have not signed the document represent debts aggregating about a 
lakh and forty thousand rupees; of such creditors the principal person is 
the plaintiff whose debt amounts to a lakh of rupees. It would thus 
appear that the majority of the creditors have given their assent to the 
document and the trustees who have shouldered the responsibility of 
administering the trust represent about one-third of the general indebted- 
ness of the firm of Phool Chand Roshan Lal. Although some of the 
creditors may 'not have expressed their willingness to accept the arrange- 
ment made by the debtors yet, as was decided in the case of Siggers v 
Evans referred to above, a creditor who does not assent to the assignment 
can sue the debtor but can not proceed against the property which under 
the deed has vested in the trustees. The document can not be deemed to 
have been made only for the debtors’ convenience nor can the trustees be 
treated as mere mandatories. ‘They have a right to claim directly under 
the deed as parties taking a legal and equitable interest which can not be 
defeated at the instance of a subsequent execution creditor. Lord Camp- 
bell, C. J. in the case of Siggers v. Evans after mentioning the terms of the 
document under enquiry there and the circumstances from which the 
assent of some of the creditors could be inferred, observed: 

We think that we can not hold that this deed, which is made to a 
creditor as trustee for himself and others could be revoked by the assignor 
after it was communicated to the assignee or that it was a void deed within 
the rule referred to. 

The cases decided by the Indian High Courts also favour such composi- 
tions. ‘The earliest case perhaps is the case of Bomanjee Manockjee v. 
Nowrojee Pallonjee* decided in 1864. It was held there that a bona fide 
assignment by a debtor of his entire property to trustees for the benefit of. 
his creditors divests him of any interest which can be the subject of 
attachment subsequently issued in execution of a decree against such debtor 
until the trusts of the deed of assignment have been carried out. In this 
case the debtor had assigned all his goods, property and outstandings to five 
persons in trust to divide the proceeds amongst his creditors by a docu- 
ment dated September 23, 1862. In accordance with the agreement the 
debtor handed over his property to the trustees who took possession and 
caused it to be sold by public auction. Fifty-eight out of sixty-five 
creditors had signed the trust deed but one had not done so and he filed a 
plaint in 1863 to recover the amount of his debt and obtained an ex parte 
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judgment for the amount, after which he issued execution and attached 
in the hands of the auctioneer a portion of the proceeds of the trust 
property. On a suit by the debtor and the trustees the defendant execu- 
tion creditor was restrained from receiving and the auctioneers from pay- 
ing the amount of the attaching creditor’s debt out of the trust property. 

In the case of Ceci} Stephenson, Samuel Bird and Shab Benarsee Das, 
Trustees of Palmers Estate v. Colonel Bomgertner’, it was held that an 
insolvent debtor in the mofussil may assign all his property to trustees for 
the benefit of creditors who may assent to the conditions of the assign- 
ment: and such an assignment will be valid although it may operate to 
defeat an expected execution, if the intention of the assignor was to confer 
on the assenting creditors a substantial interest in the property assigned 
and not merely to defeat or hinder a judgment creditor. Such an assign- 
ment will confer on the trustees a title to the property assigned superior 
to that of a judgment creditor who has obtained an order for attachment 
subsequently to the assignment. In this case also some of the creditors did 
not give their assent to the arrangement made by the debtor, and this 
judgment of a learned single Judge was affirmed in appeal and the appella 
judgment is to be found at page 321 of the same volume. i 

In Bapuji Audit Rametal v. Umedbbai Hatbesingetal® it was held that 

the assignment in a trust deed by which a person assigns all his property to 
trustees for the benefit of his creditors protects the assets so assigned from 
all creditors. 
The learned Judges observed: 
* Such assignments to trustees are as remarked by Sausse, C. J. in Bomenjee 
y. Naoroji highly favoured by Courts of Equity and in that case, as in the 
present, a creditor who had not signed the trust deed was nevertheless held 
bound by it. 

In the case of Malnkchand v. Manilal 2 composition deed was executed 
on December 14, 1900 by which certain persons were appointed trustees. 
It was signed by the debtor and some of his creditors and the debtor made 
over to the trustees his immovable property, account books and goods. 
Chandavarkar and Batty, JJ. held that the deed which was described as a 
composition deed in the document itself and which was so treated by the 
court below and which was for the benefit of the creditors, but which 
did not comprise the whole of the property of the fudgment-debtor was 
not void if the transaction was fair and bona fide and in the ordinary 
course of business or upon the pressure of the creditors and that it did 
not become void by the circumstance that it was signed by some only of 
the creditors. l . 

This very deed came up for consideration in 1909 before the Bombay 
High Court in a subsequent case, Fide Ali Mobemmad Ali v. Chandra 
Shenker Pran Shenker (Unreported Second Appeal Nos. 332 and 347 of 
1907, decided on December 1, 1909) a report of which appears at the 
bottom of page 584 in the case of Chandra Shankar v. Bai Magan? and it 
was held to be a composition deed binding on a subsequent execution credi- 
_tor who was held to have no rights which he could enforce under an attach- 
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ment. The same deed was again before the learned Judges of the same 
High Court in Sheikh Adam Hasan Ali v. Chandra Shanker Pran Shanker’. 
It does not appear that any translation of the document was supplied to 
the Court and then their Lordships said: 

There is nothing whatever in the language of the deed to show that there 
was any compomtion, any settlement with the creditors that the debtor 
should pay less than he owned to them and that they agreed to accept that 
composition. The essential test of a compotion deed is that there ought 
to be compounding of debts due. Of that there is no trace whatever so far 
as the language of this document is concerned. 

On this reasoning the document was held not to be a composition deed. 
The Courts’ opinion, however, appears to have been based upon the case of 
the Queen v. Cooban'®, where the question was whether a cessio bonorum 
for the benefit of creditors by a document which incorporated a release by 
the creditors was a composition deed. 


Curiously enough the same deed was again interpreted in the Bombay 
High Court by Scott, C. J. and Batchelor, J. in the case of Chandra Shanker 
v. Bat Magan** where the terms of the deed are given at length. It appears 
that the debtor executed a deed making over all specified assets to certain 
nominated trustees with the consent of creditors to the extent of one lakh 
twenty-two thousand rupees out of the total number of creditors claiming 
one lakh sixty thousand eight hundred rupees and the document was held 
to be a composition deed and to have the effect of vesting the property 
in the trustees. 

In the case of Subberaya v. Vythilings the facts were that q certain. 
debtor was adjudicated bankrupt in Mauritius and a receiver was appointed 
by the court but subsequently the creditors met and resolved that, if the 
adjudication was annulled, 2 composition payable by instalments be accepted 
and that the security of a certain firm be accepted for payment of such 
composition and that the bankrupt’s estate be assigned to that firm. An 
instrument was then executed to give effect to these resolutions and was 
concurred in by the receiver and approved by the Court which annulled 
the adjudication and ordered that the bankrupt’s estate in Mauritius and 
India vest in the firm which had stood security and which was appointed 
trustee to carry out the said composition with full power of realisation. 
The learned Judges held that the above instrument was valid as 2 composi- 
tion deed. 

The case of Menidra Chandra Ray v. Lal Mohan Ray? may also be 
mentioned in this connection. The judgment in the report is a judgment 
of the Letters Patent Bench and is on a different point altogether, but the 
facts are stated at length and it would appear from those facts that a 
single Judge had a somewhat similar document before him which he inter- 
preted as 2 composition deed and which he held to be valid and it was 
made to prevail against the claim of a subsequent mortgagee. The com- 
position deed or the deed of trust was executed on April 1, 1921 and it 
was contended by a subsequent mortgagee that the conveyance was frau- 
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dulent inasmuch as it was executed for the benefit of some of the creditors 
only who had executed the agreement whereas other creditors had not 
executed the conveyance or assented to it. This contention was repelled. 

We have left for the last the decision of their Lordships of the Privy 
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Council in the case of the Bank of Upper India, Ltd. v. Kaniz Abid and Ksm Naru 


otbers™*. Here their Lordships were construing a certain document exe- 
cuted by one Ch. Sharf-uz-Zaman on January 30, 1912 by which he 
appointed certain persons as trustees of the whole of the estate. The docu- 
ment declared that the said trustees should from the date of the indenture 
enter upon and take possession of all-the estate and properties mentioned 
in Schedule A, pay Government’ revenue and public charges and after 
payment of Government revenue and public charges and certain other 
necessary expenses apply the balance to the payment of certain monthly 
allowances to Sharf-uz-Zaman and members of his family and after that 
apply the surplus towards the liquidation of the debts and liabilities charge- 
able upon the estate as specified in Schedule B and others not so charged 
as specified in Schedule C in the manner and in the order the trustees 
might consider proper and beneficial to the estate. Their Lordships 
observed that when once a deed of trust was executed and property 
conveyed to the trustees for the benefit of the creditors of the author 
of the trust and for other purposes recited in the deed, the author 
of the trust ceased to have any interest in the property covered by the 
deed of trust. This case has been referred to at this stage of the judgment 
only for the purpose of showing that the author of the trust after the 
“execution of a deed of trust ceases to have any interest in the property 
covered by the deed of trust and that, therefore nothing is available against 
which a subsequent execution creditor can proceed. There was no ques- 
tion of a composition deed before their Lordships of the Privy Council 
and to that extent this case might be said to be distinguishable. 

Applying the principles laid down in the above cases and text books, 
we now proceed to consider the terms of the deed before us in order to 
arrive at a conclusion whether it was a fair and bona fide transaction in 
the ordinary course of business and thus not open to objection or whether 
it was fraudulent and intended to give an undue preference to certain 
creditors over others or whether it was only a paper transaction. For this 
purpose the evidence of Bansidhar, the munim of the debtor firm who 
gives the complete history of the document, is of great importance. It 
appears that the firm sustained heavy losses in 1929 and in the beginning 
of May the situation of the firm became very critical as the settlement of 
seed and cotton Sandas was approaching and there were no funds avail- 
able to meet the situation. ‘The liabilities of the Bombay firm alone came 
to over seven lakhs and the entire indebtedness of the firm with its branches 
in other parts of India came to about ten lakhs. There were three pro- 
prietors of the firm, namely, Roshan Lal, Sagar Mal and Hoti Lal. Of 
these Roshan Lal alone was in Bombay and the situation was explained to 
him by the witness and it was represented that unless funds to the extent 
of two to three lakhs could be arranged it was not possible to tide over 
the difficulty. Lala Roshan Lal said that it was not possible to make any 
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arrangement in Bombay and it was suggested that he and he witness 
should go to Hathras. Roshan Lal and Bansidhar therefore left for Hathras 
on May 2 and at that place there was a conference of the three proprietors 


= mo Ram and it was decided that Bansidhar should proceed to Bombay and approach 
eee aes all the creditors and persuade them to agree to a composition. The pro- 
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prietors handed over to Bansidhar all their jewellery packed in two boxes 
and gave a list of all their immovable and movable property. Bansidhar 
arrived in Bombay on May 14 and on May 15 and 16 there was a settle- 
ment with the members of the East Indian Cotton Association in this way 
that the two boxes of jewellery were pledged for a sum of Rs. 20,000 with 
one Chunni Lal Onkar Mal and the debts of the creditors whose claims 
arose out of transactions in cotton made subject to the rules of the E. I. 
Cotton Association and the debts of the creditors whose claims arose out 
of transactions in wheat and linseed made subject to the rules of the 
Marwari Chamber of Commerce, Ltd., were satisfied to the extent of five 
annas in the rupee and for the balance of eleven annas in the rupee hundis 
were passed. One informal meeting of creditors was then held on May 
16 or 17 or 18 and another on May 20, 1929 when Bansidhar entreated 
the creditors to accept a composition. He stated that the debtors were 
prepared to place all their property, movable and immovable, and out- 
standings to the extent of eight to ten lakhs at the disposal of the creditors 
and if the offer was refused, the creditors would get nothing and the 
firm would have to go insolvent. The creditors after consultation amongst 
themselves selected seven persons who were given authority to do what- 
ever they thought proper in the matter. The seven persons so selected 
were:— 

(1) Govindram of the firm Tarachand-Ghunshamdas, (2) Ram- 
kumar Murarka, (3) Soorajmal Munim of Champalal-Ramswaroop, (4) 
Indarmal Munim of Joharimal-Ramlal, (5) Babu Lal partner of Ramjimal- 
Babulal, (6) Jagannath of the firm of Gopiram-Radhakison and (7) 
Kakubhai of the firm of Khimji-Vishram. 

It was decided that the work of drafting a composition deed should be 
entrusted to Messrs. Malvi Modi and Ranchoddas, a firm of solicitors. The 
deed was then drawn up on a stamp paper and it was signed by Bansidhar 
as the agent of the debtor firm under a power of attorney executed by the 
partners on May 12, 1929 and by the trustees mentioned above on May 
25, 1929. It was provided in the deed that the trustees should stand 
possessed of the trust estate which was conveyed, assigned and transferred 
to them upon trust. They had full power to sell properties and to pay 
the debtors and were given extensive powers for the composition and pay- 
ment of debts. The debtors covenanted that they would at the request 
of the trustees assign and deliver all other premises and properties which 
might be seer to belong to them or any of them which were not 
hereby conveyed. ‘The claims arising under the transactions made subject 
to the rules of the East Indian Cotton Association and the Marwari Cham- 
ber of Commerce were exempted and the creditors in respect of those 
claims were declared not to be entitled to receive any dividend or benefit 
from the trustees. On the face of it the document appears to be a fair 
and bona fide transaction; the debtors placed all their properties in the 
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hands of the trustees giving them power to realise the outstandings and 
to convert the immovable, property and shares into cash and pay the credi- 
tors. The document was drawn up by Mr. Damodar Das, a member of 
the firm of solicitors, selected by the trustees. He drew up the document 
on the basis of instructions given to him by the trustees, such instructions 
being contained in certain notes taken down by the trustees at the meeting 
of the creditors. The firm of solicitors is a respectable firm paying an 
income-tax of over Rs. 6,000 a year. The composition deed was drawn 


up in duplicate and after May 25 thirty-six more creditors signed the - 


document of which seven were creditors from outside Bombay. As men- 
tioned in an earlier part of this judgment the trustees represent creditors 
to the extent of over three lakhs and in conjunction with the other signa- 
tories the assenting creditors represent as much as about eight and a half 
lakhs out of a total indebtedness of about ten lakhs. Three other witnesses, 
namely, Suraj Mal, Govind Ram and Hansraj were also examined on com- 
mission (It might be mentioned that all the witnesses examined by the 
defendints were examined on commission at Bombay). ‘They are trustees, 
nominated in the composition deed. Govind Ram is the manager of the 
board of trustees and Suraj Mal was the president of the meeting of 
creditors which was held on May 20, 1929. 


It is contended on behalf of the plaintiff-respondent that the meetings 
of creditors never took place. It is urged that no witness except Bansi- 
dhar speaks of two meetings and that as regards the meeting of May 20, 
1929, no list of the persons who attended the meeting was kept and no 
notes of the discussion that was had are available (the evidence that the 
notes were destroyed after the drawing up of the composition deed is 
attacked as false). It is, however, impossible to believe that there was no 
meeting whatsoever of the creditors and that the composition deed was 
executed in a secret manner. We know that seven trustees had actually 
signed the document on May 25, that others signed it subsequently and 
in that state of the market at Bombay when claims were pouring in, the 
execution of a document of this nature in the office of an established firm 
of solicitors at Bombay could not be effected in a clandestine manner. We, 
therefore, feel inclined to believe, in spite of the fact that the list of the 
creditors who attended the meeting and the notes of the proceedings are 
not available, that there was a meeting of some of the important Bombay 
creditors and that the composition-deed was the result of an agreement 
between the debtors as represented by Bansidhar and the trustees and cer- 
tain other creditors. It is admitted that no notice was printed and that 
the creditors were informed only by word of mouth but that does not in 
any way prove that there was no meeting of the creditors nor does the 
absence of any regular meeting of the creditors or of any notice invalidate 
the deed, for all that is wanted is that there should be no fraud con- 
templated by the debtor and that the trustees should not be participants 
in any such fraud. l 

In support of the respondents’ contention it is said that it is incredible 
that if there was a meeting of the creditors they should have accepted the 
statement of Bansidhar alone as regards the assets of the debtor; but it 
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was well known in Bombay that the munim had been in the employment 
of the firm for 22 years and was managing the affairs of the firm and was 
fully cognisant of the entire position. After all it ts not necessary in 
view of the cases which we have mentioned above that all the creditors 
should assent to the composition. It was conceded by Dr. Sen on behalf 
of the respondents that as a pure question of law it could not be argued 
that the giving of a notice or the holding of a meeting of all the creditors 
was essential nor that it was necessary that regular proceedings should be 
drawn up and accounts overhauled before a composition deed could be 
said to be bona fide. All that he said was that the absence of these facts 
might lead the Court to conclude bad faith. In the absence of any evi- 
dence contradicting them we are not in a position to hold that the state- 
ments of three of the trustees, of the solicitor, and of Bansidhar regarding 
the circumstances under which the deed was drawn up should be rejected. 
It was then said that some portion of the property was reserved by the 
debtors. This property is mentioned in Schedule 3 of the composition 
deed. It consists of certain mortgagee rights and according to Hansraj 
its value is Rs. 9,000 or Rs. 10,000. The same witness stated that he went 
to Hathras in order to make enquiries regarding the position of the debtors 
and he believed that all the brothers had given their jewellery to the trustees 
except Hoti Lal. The matter, however, was not pursued further and we 
do not know whether this belief of Hansraj was well-founded or whether 
Hoti Lal had any jewellery worth the name. The mere fact that the 
creditors allowed the debtors to reserve a small portion of their property 
for their own purposes would not invalidate the transaction, for after all 
the debtors also have to live. In the case reported in 3 N. W. P. H. C. R. 
104, referred to above, it was held that the fact that the composition deed 
empowered the trustees to permit the debtor to retain such portion of his 
furniture linen etc., as they might think fit would not render the deed 
invalid, but that the fower should be exercised only when the other assets 
were sufficient to discharge the primary object of the trust. In the case 
reported in I. L. R. 28 Bom. at 364 the property covered by the deed did 
not exhaust the whole of the debtor’s assets but was only a part thereof, 
the rest being left with the debtor for his benefit. Lewin on Trusts, 10th 
edition, page 583, says: 

If a person assigned part only of his property in trust for creditors, then 
if the transaction was fair and bona fide, in the ordinary course of business 
or upon the pressure of the creditors, it was not open to objection; but if 
the settlor contemplated bankruptcy or even thought it probable though 
not inevitable and wished to give an undue preference to certain creditors 
over others, it was fraudulent and constituted an act of bankruptcy. 

The real test is whether there has been concealment by the debtor or whe- 
ther he had, to use a common expression, placed his entire cards on the 
table. The property reserved is mentioned in the deed itself and so far 
as the plaintiff is concerned he is in no way prejudiced, for the trustees 
have no right in that property and it may be open to the plaintiff to 
proceed against the reserved property for the debtors have not divested 
themselves of their rights in that property. On this ground alone, there- 
fore, it is not possible to hold that the transaction was in bad faith. 
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It is then said that the trustees did not function after the execution 
of the deed and that the business of the firm was conducted on the old 
lines under the supervision of the old servants. So far as the evidence in 
this case goes Govind Ram who is the president of the board of trustees 
says that 50 or 60 meetings of the trustees must have been held since the 
creation of the trust. It is true that no proceedings book kept by the 
trustees has been produced although according to the statement of Suraj 
Mal a minute book of the proceedings of the meetings of the trustees was 
kept. The answer to this is that this was never demanded from the 
trustees, and we see no reason to disbelieve the statements of ‘Suraj Mal 
and Govind Ram on this point. ‘The Bahi Khatas of the firm Phul Chand 
Roshan Lal are now kept by the trustees and Govind Ram signs them 
monthly. It is true that the trustees have kept some of the old servants 
but that was only natural inasmuch as such old servants were expected 
to know the business of the firm and would naturally be of great assistance 
in realising the outstandings. In the case of Janes v. Whitbread 
it was held that an assignment of all” the trader’s effects, bona fide 
executed, to a trustee for the general benefit of all his creditors is not 
void, although it contains a clause empowering the trustee to employ the 
grantor or any other person or persons in winding up the affairs of the 
grantor and in collecting and getting in his estate and the effects thereby 
assigned and in carrying on his trade if thought expedient by him. Fur- 
ther under Clause (7) of the composition deed the trustees were empowered 
to engage the munims and gumashtas of the debtors for the purpose of 
realizing the outstanding. 

After the execution of the composition deed the trustees sent Jagan- 
nath to Hathras to make enquiries into the affairs of the partners of the 
firm. It would have been better if Jagannath had been produced but 
another trustee, namely, Hansraj Jiwandas who also went to Hathras to 
make enquiries, has been produced. ‘The statement of Bansidhar that the 
partners had no cash and had no jewellery beyond what was handed over 
to Bansidhar was undoubtedly accepted on trust, but the books of the 
firm were given to the trustees and they had ample opportunity to find 
out from the books regularly kept in the course of business if the state- 
ment of the munim Bansidhar was correct or not. Further under Clause 
(12) of the composition deed the debtors covenanted to assign to the 
trustees all other premises and properties which might be discovered to 
belong to them. 

A criticism was advanced on behalf of the plaintiff that the trustees 
did not either before or after the deed dated May 25, 1929, prepare a 
list of the money due to the firm from others but no question on this 
point was put to the trustees, and after all this failure can amount only 
to negligence on their part and a deed can not be invalidated by subse- 


‘quent negligence on the part of the trustees, This was held in the case 


reported in 3 N. W. P. H& C. R. at page 104. On this part of the case 
it might be mentioned that the trustees took possession of the books of 
the firm, sold the immovable property at Cawnpore, Chandausi and 
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Ganjdandwara and the shares belonging to the partners and prepared a 
list of the creditors (This list is to be found at page 128 of our record). 
The amount of their debts is calculated up to June 7, 1929 and dividends 
at the rate of five annas in the rupee were distributed to the various credi- 
tors in two instalments. Some of the non-assenting creditors returned 
the cheques but the majority of the creditors accepted the dividends sent 
by the trustees. According to the evidence of Bansidhar on May 26, . 
1929, a notice was sent to the plaintiff by the trustees through the solicitors 
informing him about the composition deed and requesting him to submit 
his accouht and the plaintiff did submit a statement of his account. This 
shows that the plaintiff at first accepted the authority of the trustees but 
later resiled from this position. ‘The books of the debtor firm are now 
in the possession of the trustees and came to Court from their custody. 
The trustees went to Hathras and obtained rent agreements from certain 
tenants occupying houses belonging to the debtors. ‘There were eleven 
such rent agreements of which five have been printed at pages 59, 61, 63, 
65 and 67 of our record. In some cases the debtors themselves who were 
occupying some of the houses executed rent agreements in favour of the 
trustees and from the accounts we find that such rents were paid regularly 
by them. 4 i , ! l l 1 

Some persons who had obtained decrees against the firm of Phul 
Chand Roshan Lal put their decrees in execution and the trustees inter- 
vened, ‘Three such cases were the cases of Sheocharan Lal, Bohra Ram 
Narain and the firm of Murlidhar Bhagwan Das. ‘The objections of the 
trustees were allowed and the decree-holders accepted the validity of the 
deed of trust. It is said, however, that in these cases the decree-holders 
were bribed and some money was paid to them outside the court and in 
return the creditors accepted the position taken up by the trustees. Refer- 
ence is made to the evidence of Behari Lal and Hazari Lal in this connec- 
tion. It is true that these witnesses deposed that in the case of Shivcharan 
Lal a sum of about Rs. 2,000 was paid by the defendants’ second party to 
his guardian Mst. Chanda. This evidence may be true but this does not 
in any way militate against the fact that the composition deed was a 
genuine transaction. The debtors might well-in order to purchase Peace 
have paid a portion of the decretal amount to the creditor. It might, 
however, be mentioned that this sum is not entered in the books and no 
question was put to the trustees on this point. Neither Mst. Chanda nor 
her books were produced but Behari Lal and Hazari Lal were produced 
after the evidence of the defendants was over. 


It-is then said that some of the trustees are relations of the debtors. 
Govind Ram is related by marriage. Babu Lal is a Bagla just as the debtors 
are. Suraj Mal is a munim of the firm of Champa Lal-Ram Sarup and 
Ram Sarup is related by marriage to the debtors. Kakabhai has been the 
Mukaddam of the firm of the debtors for the last twenty years. We are 
satisfied that there are these connections, but it is only natural that such 
persons should come forward to help the debtors and the debtors them- 
selves would naturally have some confidence in their friends and expect 
them to carry out the conditions of the trust efficiently and with due 
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regard to the interests of the debtors. 

Our attention was drawn to the fact that some small sums were paid 
by the debtors themselves after the execution of the composition deed but 
these sums were very very insignificant. At Hathras a sum of Rs. 118-4-0 
was paid to Madan Lal on May 27 and another sum of Rs. 1,600 was 
paid to Bankey Lal Sheo Charan Lal on May 30, 1929 and a third sum 
of Rs. 500 was paid to Bhiku Mal Shanker Lal on June 2. At Amritsar 
seven items aggregating Rs. 1,460-4-6 were paid between May 30 and 
June 12, 1929. It might well be that these sums were paid by the frm 
of the debtors at Hathras and Amritsar. at a time when they were not 
cognisant of the completion of the composition deed at Bombay. It may 
also be that some of these amounts weré paid in the ordinary course of 
business; the payees might have rendered some personal service for which 
they had to be paid in full. The trustees came to Hathras about June 5 
or 6, 1929 and after that date it does not appear that any amount was 
paid at Hathras. 

These are some of the criticisms that-were levelled against the bona 
fides of the deed by the court below and advanced by learned counsel. 
Tt remains, however, to consider three other grounds on which great stress 
is laid against the validity of the deed and they deserve discussion at length. 

[Their Lordships then discussed the evidence relating to these, three 
grounds, viz., (1) that the defendants’ second party had made up their 
minds to perpetrate this fraud ‘on the creditors, more specially on the 
plaintiff long before the execution of the document dated May 25, 1929 
and it was with this object that they borrowed a sum of a lakh of rupees 
from the plaintiff towards the end of April 1929, (2) that some of the 
trustees were given undue preference, (3) that although the composition 
deed bears date May 25, 1929, yet it is engrossed on a stamp paper which 
was purchased on March 12, 1929 and the debtors had decided upon the 
plot as early as March 12, six weaks before the loan from the plaintiff; 
and after disposing of these grounds and another grievance made by the 
plaintiff in connection with the account books, proceeded:—] 

There now remains to consider one question of law which was argued 
at great length before us. We made a passing reference to this question 
in the beginning of our judgment when we said that the plaintiff in his 
plaint at two different places commented on the fact that the composition 
deed was not registered and the defendants equally in their written state- 
ments said that there was no necessity for the composition deed to be 
registered. It is a pity that no issue was struck by the court below on 
that point and no finding was given by the learned Subordinate Judge. 
The plea that the document is invalid for wafit of registration is’ based 
principally on Section 5 of the Trusts Act, but it is said that because of 
Clause 2(i) of Section 17 of the Indian Registration Act a composition 
deed does not require registration. Before the plaint property can be said 
to be not attachable and saleable in execution of the plaintiff’s decree, it 
must be shown that the property has passed out of the ownership of the 
defendants’ second party and has vested in the defendants’ first party. 
The document must be said to be a conveyance before the defendants can 
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succeed and as it purports to create or to assign a vested interest in immovy- 
able property of the value of.Rs. 100 the document should be registered 
under Section 17(1)(&) of the Indian Registration Act. So far as the 
Registration Act itselt is concerned, we are of the opinion that by reason 
of the exemption contained in Clause 2(#) of the Act the document does 
not require registration, but the plea under Section 5 of the Indian Trusts 
Act remains. We propose, before noticing the cases that were cited by 
Sir Tej Bahadur Sapru, to give our own view on the subject which is in 
disagreement with the opinion of the Bombay High Court. It is true 
that Clause 2 of Section 17 of the Registration Act distinctly provided 
that nothing in Clause (b) (ana is is only under Clause (b) that .the 
document might require registrdtion) applies to any composition deed, 
but this does not mean that if a document requires registration under any 
other enactment the exemption contained in Clause 2 would prevail against 
that other enactment. What the Registration Act provides is that a 
composition deed so far as it purports or operates tg create, declare, assign, 
limit or extinguish whether in. present or in fucure any right, title or 
interest whether vested or contingent of the value ot Rs. 100 and 
upwards to or in immovable property will not require registration, but it 
does not say that any composition deed if it purports to do or operates to 
do anything else will not require registration either. A trust is something 
different from the mere creation or assignment of a right in immovable 
property. A trust provided for something more than mere creation or 
assignment of a right in immovable property. This is obvious from the 
fact that a trust contemplates the author of the trust, the trustees, the 
beneficiaries, the trust estate and the manner in which the trust is to be 
administered. It is, however, contended that there is a presumption that 
a subsequent general enactment is not intended to interfere with a ‘special 
enactment unless the intention to do so is very clearly manifested and in 
support of this contention reliance is placed on the cases of Barker v. 
Edger’, Mery Seqard v. The Owner of the “Veracruz”! and The Cor- 
poration of the City of Montreal v. Montreal Industrial Land Co., Lid.*8 
We concede that when the Legislature has given its consent to a separate 
subject and made provisions for it, the presumption is that a subsequent 
general enactment will not override the special provisions contained in the 
earlier enactment dealing with the separate subject unless such an intention 
is made clear, but the principle laid down in the cases mentioned above 
is not applicable to the facts of the present case. The Registration Act 
and the Trusts Act may both be said to be enactments dealing with special 
subjects and both of them equally might be said to deal with general 
subjects. As we pointed out before, there is no conflict between the two 
Acts so far as the question of registration is concerned and the presumption 
to which reference has been made can only be invoked when there is an 
attempt by the general Act to interfere with the special enactment. The 
exemption relating to composition deeds was mentioned for the first 
time in the Registration Act of 1866 and continued in 1877 and 1908. 
The Trusts Act was brought on the statute book in the year 1882 and the 
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contention for the appellants is that if it was jotended that a composition 
deed, if it provided for the machinery of a trust should be liable to registra- 

tion the Registration Act of 1908 could undoubtedly hive made some provi- 
sion for it. We do not, however, think that jt was necessary that a distinct 
provision should have been made in the Registration Act, on the contrary if 
it was intended that the exemption from registration in connection with a 
composition deed as mentioned in the Registration Act should also apply 
when the composition deed happened to operate as a trust deed as well there 
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should. have been a saving clause in the Trusts Act. As a matter of fact. 


the preamble of the Trusts Act has a saying clause and it says that nothing 
therein contained affects the rules of Mohammedan Law as to wagf or the 
mutual relations of the members of an undivided family as determined by 
any personal or customary law or applies to public or private, religious or 
charitable endowments or to trusts to distribute prize taken in war among 
the captors, but it nowhere says that it does not apply to trusts created by 
a composition deed. The Registration Act simply says what documents 
require registration in a general manner. It also exempts for purposes of 
the Registration Act certain documents from registration either by express 
words of exemption or by implication. It is very easy to think of an 
example of exemption by implication. It is a conveyance of immovable 
property of the value of less than Rs. 100 that does not require registration, 
but it is clear that it is permissible to the Legislature by a subsequent 
enactment to say that henceforth certain kinds of conveyances of properties 
of less than Rs. 100 will be valid only if effected by means of a registered 
instrument and no well established principle relating to the interpretation 
of statutes will be affected thereby. We are, therefore, of the opinion 
that the above mentioned cases cited by learned counsel for the appellants 
have no application to the present case and are clearly distinguishable. 
We now propose to discuss the cases that were cited before us. We 
might mention at once that cases which were decided before the Trusts 
Act have obviously no application because we are of the opinion that the 
document before ys requires to be registered not under the provisions of 
the Registration Act but only under the provisions of the Trusts Act. 
The cases in 1 Bombay High Court Reports, page 233; 3 N. W. P.L C. 
R. 104 and 8 Bom. H. C. R. 245, already referred to above, are of no 
importance. In I. L. R. 16 Mad. 85 and in I. L. R. 56 Cal. 940, the 
point relating to the Trusts Act was not taken. There are only two cases 
in which the point was discussed. They are: L L. R. 28 Bom. 364 and 
I. L. R 38 Bom. 576. In the latter case some strength was sought to be 
obtained- from. the description of the expression “Composition deed” as 
given in the Stamp Act and it was thought that “the Stamp Act was in 
large measure in- pari materia with the Registration Act.” With great 
respect to the learned Judges we are of the opinion that the two enactments 
are not in pari materia. ‘The Stamp Act is a purely fiscal Act providing 
for the payment of Government revenue, wheréas the Registration Act 
has for its objective the conservation of evidence, assurance of title, pub- 
licity of documents and prevention of fraud, and it is not permissible to 
interpret one word used in one enactment by a reference to its description 
47 
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in a diferent Act altogether. As pointed out before, the exemption from 
registration is available to a composition deed only to the extent that it 
purports to create or assign a right in immovable property and not when 
it amounts to a trust which obviously contemplates something more than 
mere creation or assigning of a right in immovable property. ln L L. RI. 
38 Bom. 576, the learned Judges simply say that for the reasons given in, 
Maluk Chana’s case? a composition deed does not require registration under 
the provisions of Section 5 of the Trusts Act of 1882. The reasons given 
in Maluk Chend’s case are that if there is an element of trust in a com- 
position deed, that element enters into it as a mere accident and it is not 
the essence of it. With great respect we are unable to agree with this. 
It is true that in a composition deed the essence is undoubtedly the com- 
pounding of debts but where it lays down the machinery of a trust, the 
trust is an integral part of it and the trust contained therein can not be 
said to be accidental or incidental. Another reason given by Chandra- 
varkar, J. is that in a composition deed the property of the debtor vests 
in the trustee only for the purpose of giving effect to the terms of the 
composition and “the ownership of the property is transferred to the 
trustee for the benefit of the creditors.” This reasoning can not now be 
supported in view of the dictum of the Privy Council in the case of the 
Bank of Upper India, Ltd. v. Kaniz Abid and otbers® where their Lord- 
ships say that when once a deed of trust is executed and property con- 
veyed to the trustee for the benefit of the creditors of the author of the 
trust and for other purposes recited in the deed, the author of the trust 
ceases to have any interest in the property conveyed by the deed of trust. 
For the reasons given above we find ourselves unable to agree with the 
view of law taken by their Lordships of the Bombay High Court on the 
question of registration and we are of the opinion that so far as the com- 
position deed is a trust deed, it is not valid because of the fact that it is 
not registered. 

The learned counsel for the appellants, however, put in two applica- 
tions before us, one for the reception of additional evidence under Order 
41, Rule 27, C. P. C. and the other for the amendment of pleadings under 
Order 6, Rule 17, C. P. C. So far as the application for the reception of 
additional evidence is concerned, we are of ne opinion that it has no force, 
for the document now sought to be brought on the record was not pro- 
duced before the court below and it can not be said that that court rejected 
a piece of evidence which it should have accepted, nor can it be said that 
we require the document for the purpose of pronouncing judgment, nor 
again can it be said that the said document was not within the knowledge 
of the applicant. The application for the amendment of pleadings, how- 
ever, stands on a different footing and we think that in the interests of 
justice that application ought to be allowed. It is conceded that the plead- 
ings might be allowed to be amended at any stage of the proceedings even 
before an appellate court but the principle safeguard in a matter of this 
kind is that the other side should not in any way be prejudiced or taken 
by surprise nor should a new case be attempted to be made out by the 
altered pleading. To a certain extent there would be a little inconsistency 
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when a new plea is allowed to be taken but that in itself should not be 
the reason for refusing an application for amendment. It is true that the 
plaintiff did mention pointedly in his plaint that the camposition deed 
was not tegistered and it is equally true that the defendants said that the 


. document did nat require registration and they did not in the same breath 


say that, even if the document required registration, the defect was cured 
by the fact that there was another document dated June 6, 1929 in their 
possession which was registered and which should be read with the docu- 
ment dated May 25, 1929. ‘The fact, however, remains that no issue was 
struck on that point and it may well be that if such an issue had been 
struck, the defendants might have been better advised and might have 
asked the court below to allow them to amend their written statement by 
mentioning the document of June, 1929. There are certain other facts 
which might be taken into consideration in this connection. “The defen- 
dants carried on their business in Bombay, the deed was drawn in Bombay, 
the solicitor at Bombay advised them that the document did not require 
registration and his advice was based on two decisions of the Bombay 
High Court that a composition deed did not require registration. The 
deed was produced before the executing court when the plaintiff sought 


- execution of his decree and the trustees intervened and the learned Sub- 


ordinate Judge there held that the deed did not require registration. Under 
these circumstances there is no wonder that the defendants were lulled 
into a sense of security and the interests of justice require that they should 
be allowed to amend their pleadings and permitted to produce the docu- 
ment dated June 6, 1929. In this view it would be necessary for the case 
to go back to the court below with opportunity given to the defendants 
to produce evidence for the purpose of proving the document and such 
other evidence as might be relevant to the document in question and the 
plaintiff should be given an opportunity to produce such evidence as he 
deems fit to produce in rebuttal. 

We have so far considered the various objections that were advanced 
against permitting the defendants to amend their written statement and 
have come to the conclusion that the defendants should be permitted to 
amend their written statement, but it is further said that the defendants 
can not in any way better their position by the production of the docu- 
ment dated June 6, 1929. It is enough for us to say that it is not for us 
to decide the point. The contention of the appellants is that the docu- 
ment dated May 25, 1929, not requiring registration under Section 17 of 
the Act, there is nothing in Section 49 to prevent its admissibility in 
evidence. The document being admissible in evidence it can be read to- 
gether with the subsequent document and if so read together a trust is 


- created and the property conveyed to the trustees and no objection can 


be taken on the ground of want of registration inasmuch as the second 
document is registered and the trust is therefore valid. It is not necessary 
for us to decide whether there is any force in this plea or not and we in 

no way fetter the discretion of the court below on this point, inasmuch as 
we have not heard the other evidence of the parties which they might be 
advised to produce and the arguments that might be advanced in favour 


` 
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of the contending parties at a subsequent stage when the whole evidence 
i935 is available. _ 

—- The result of what we have said above is that we allow this appeal 
ags Rax to this extent that we set aside the decree of the court below and remand 
Kasm Naru the case to that court under our inherent jurisdiction with directions to 

aay that court to readmit the suit on its original number in the pending file 
ibe, J. and to dispose of it according to law after giving the defendants an oppor- 
tunity to amend the pleadings in the light of their application dated 

August 12, 1935 and to produce the document dated June 6, 1929 and 

such other evidence as might be necessary for the purpose of proving the 
document and such other evidence as might be relevant to it, and the 

plaintiff should also be given an opportunity to take such plea as might 

be available to him in rebuttal and to produce such evidence as might be 

relevant to’the question. Costs here and heretofore will abide the event. 
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Case remanded 
SEINAL l IMAM BAKSH 
1936 l Versus | 
EMPEROR* 
Merch 10 Stamb Act (II of 1899), Art. 5, Exemption (e) to, end Art. 31—Memorends of 
Naas an agreement relating to sale of goods—Example of —What distinguishes it 
ULLAH, J. from en exchenge. 


Two documents were executed, one by A and the other by B. The one 
executed by A recited that he purchased a Cheverolet lorry from B for 
Rs. 4,200, giving two old lorries valued at Rs. 2,000 in exchange and 
Rs. 500 in cash, and that he would pay the remaining Rs. 1,700 in twelve 
monthly instalments. The document executed by B recited that he had 
sold a new Cheverolet lorry to A and had received Rs. 500 in cash and 
two old lorries priced at Rs. 2,000, which sum had been set off against the 
sum of Rs. 4,200 payable by A, and the balance’ would be payable in 
twelve equal monthly instalments. Both the documents were styled 
‘receipts’ and bore a one anna stamp each. Held, that the two documents 
were memoranda of an agreement relating to sale of goods and as such 
fell within Exemption (#) to Art. 5, Sch. I, Stamp Act, and did not fall 
within Art. 31. 

CRIMINAL REVISION from an order of M. B. Auman Esq., Sessions 

Judge of Shahjahanpur. 
L. N. Gupta for the applicant. 

- M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 
Nismat- NIAMATULLAH, J.—This is an application for revision by one Imam 
«llab, J. Baksh who has been convicted by a Magistrate, 1st Class, Shahjahanpur, 
under Section 62, Stamp Act, and fined Rs. 150. The facts which led to 
the prosecution of the applicant are as follows:— 

The applicant Imam Baksh was an agent of a firm styled Bakhshi & 
Co., of Lucknow, who were themselves agents of Allenbury & Co. Bahadur 
Ali Khan negotiated with Imam Bakhsh for the purchase of a Cheverolet 

' - *Cr, Rev. 1036 of 1935 


> 


> 


A. L. J. K - 7 HIGH .COURT 369 
lorry. It was agreed that Imam Bakhsh would take two old lorries be- 
longing to.Bahadur Ali Khan,-for Rs. 2,000, to-be set off against the price 
of Rs. 4,200 payable by Bahadur Ali Khan’to Imam Bakhsh for the new 
Cheverolet lorry purchased by the former. Two documents were executed 
on May 4, 1934, one by Bahadur Ali Khan and the other by Imam Bakhsh. 
Each is described as “receipt” and bears a stamp of one anna. The one 
executed by Bahadur Ali Khan recites that he purchased a Cheverolet lorry 
from Bakhshi & Co. for Rs. 4,200, giving two old lorries valued at Rs. 2,000 
in exchange and Rs. 500 in cash, and that he would pay the remaining 
Rs. 1,700 in twelve monthly instalments of Rs. 141-10-0 each. The 
document also mentions that it has been agreed that the new lorry would 
be delivered to Bahadur Ali Khan in Lucknow at Allenbury’s. The docu- 
ment executed by Imam Bakhsh on behalf of Bakhshi & Co. similarly 
recites that he had sold a new Cheverolet lorry to Bahadur Ali Khan for 
Rs. 4,200 and had received Rs. 500 in cash and two old lorries priced at 
(kimati) Rs. 2;000, which sum has been set off against the sum of Rs.4,200 
payable by Bahadur Ali Khan. It proceeds to mention that the remain- 
ing sum of Rs. 1,700 would be payable in twelve equal monthly instal- 


‘ments of Rs. 141-10-0 each. As already stated, both the documents are 


styled as receipts, and bear a one anna stamp each. The two documents 
were produced in a certain criminal case, and were impounded. Both 
Bahadur Ali Khan and Imam Bakhsh were prosecuted under Section 62, 
Stamp Act, on the allegation that the two documents, read together, 
amounted to a deed of exchange, for which a stamp duty under Article 31 
should have been paid. Bahadur Ali Khan was fined Rs. 140. Imam 
Bakhsh, who was separately tried, was fined Rs. 150. ‘The latter applied 
to the learned Sessions Judge in revision which was dismissed. He has 
moved this Court under Section 435, Criminal Procedure Code. 

The learned Magistrate held that the transaction, evidenced by the 
two documents already referred to, amounts to exchange and falls within 
Art. 31, Sch. I, of the Stamp Act, and that the one anna stamp, affixed 
to each of the two documents, was inadequate, the proper stamp duty 
being that provided for a conveyance. The learned advocate for the 
applicant contends that, in the first instance, the transaction, whatever it 
was, had been completed before the two documents were executed, and 
that any recitals contained.in them cannot make them otherwisé than 
receipts, which they purport to be. It is contended, in the second place, 
that, in any case, the two documents are no more than memoranda of 
agreement relating to the sale of goods and, as such, fall within Exemption 
(a) to Article 5, which provides for a duty payable on an agreement 
or a memoranda of agreement. I have carefully considered the two docu- 
ments, and am unable to accept the first contention. The documents, 
though styled as receipts, embody an agreement entered into between Imam 
Bakhsh and Bahadur Ali Khan regarding the sale of a Cheverolet lorry for 
Rs. 4,200. The terms of the sale were intended to be reduced into writing, 
and are to be found in the two documents. ‘The second contention seems 
to me, however, to have force. ‘The transaction may, for convenience, be 


described as an exchange; but if it falls within the purview of an agreement 
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for which a provision is made in Art. 5 and if it relates to the sale of goods, 
as contemplated by Exemption (a) appended to Art. 5, there is no reason 
why the benefit thereof should not be given to the parties to this transac- 
tion. Where one property is given in exchange for another property, and 
nothing more is said about the consideration proceeding from one to the 
other of two parties, the transaction cannot be regarded otherwise than as 
an exchange, and the case can not fall under Art. 5 at all. The same 
view will hold good where one article is transferred in consideration of 
another article plus money, there being no indication of the elements of a 
mutual sale. But in the present case, it is clearly stated that Bahadur Ali 
Khan agreed to purchase a new Cheverolet lorry for Rs. 4,200 from Imam 
Bakhsh, while the latter agreed to purchase two old lorries belonging to 
Bahadur Ali Khan for Rs. 2,000, and that one price was to be set off against 
the other, the balance alone remaining unpaid. As to this balance, there 
was a distinct agreement that it would be paid in twelve monthly instal- 
ments. In my opinion, all the elements af an agreement to sell are present, 
and since the documents are memoranda of an agreement relating to sale 
of goods, ie., of new Cheverolet by Imam Bakhsh and of old lorries by 
Bahadur Ali Khan, I think the case is covered by Art. 5, Exemption (a). 
If the transaction be viewed in the manner stated above, neither Bahadur 
Ali Khan nor Imam Bakhsh tan be considered to have committed an 
offence under Section 62(b), Stamp Act, as was held in Raghubar Dayal 
v. Emperor’. 
The result is that this application is allowed and the conviction of the 
applicant is set aside. The fine, if paid, shall be refunded. 
Application allowed 
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KUNJ BEHARI DAS 
Versus . 
EMPEROR* 
Criminal Procedure Code, Sec. 145—Proceedings under—W bether Magistrate bound 
to summon witnesses mentioned by eltber party. - 
Section 145(9), Criminal Procedure Code, leaves it entirely to the dis- 
cretion of the Magistrate whether he will or will not summon any witness 
or witnesses in proceedings under that section. Chskrapan’s case, 1930 
A. L. J. 484 doubted. 
CRIMINAL REVISION from an order of K. K. K. Nayar Esq., Sessions 
Judge of Muttra. 
M. L. Chaturvedi for the applicants. 
K. N. Agarwala for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 
Axtsop, J.—This application in revision .arises out of proceedings 
under Section 145, Criminal Procedure Code. The present applicants 
claim to be the managing committee or trustees of a certain temple, They 
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say that the original mahant died some time at the end of the year 1933 and Cananat 
that they appointed Radha Raman Das as his successor on December 4, 455 
1933. Radha Raman Das continued to be mahant till July 28, 1935, -— 
when he executed a document relinquishing that position, On July 29, Xoxs Buran 
1935, Radha Raman Das sent a telegram to the District Magistrate and re 
made a report to the police that he had been forcibly dispossessed. On Encnnoe 
August 3, 1935, he made the application under Section 145, Criminal ,7 
Procedure Code which has given rise to these proceedings. He said that 
he had been compelled by force to execute the deed of relinquishment. 
A police enquiry was then held and a report was made that there was a 
danger of a breach of the peace. The Magistrate called upon the parties 
on August 31.to put in their written statements. The written statements 
were filed on September 2. The present applicants made an application on 
September 3 asking that the Magistrate should issue process to summon 12 
or 13 witnesses. The Magistrate on that date said that he would go and 
make a local enquiry on September 4. He did this early on the morning of 
the 4th and he afterwards passed an order holding that Radha Raman 
Das had been in possession of the property up to July 28, 1935, and that 
he had been forcibly dispossessed. He directed that Radha Raman Das 
should be placed in possession of the property. The main complaint of 
the applicants now is that they were not given an opportunity to produce 
their witnesses. No order was passed on their application of September 3, 
directing that the witnesses were to be summoned, and orders were passed 
without the examination of those witnesses. I have been referred to the 
~ case of Chakrapan'. A learned Judge of this Court remarked in that case: 
that Clause (4) of Section 145, Criminal Procedure Code threw upon the 
magistrate a duty to summon such witnesses as might be mentioned to the 
court by either party. As this application before me is an application in 
revision I do not consider that the applicants can require me to adjudicate 
upon this question of law, but I am prepared to.say that I have considerable 
doubt whether I should be prepared to follow the ruling in Chekrapan’s 
case. The attention of the learned Judge who decided that case was 
apparently not drawn to the provisions of Sub-section (9) of Section 145, 
Criminal Procedure Code. ‘This sub-section is in the following terms:— 
The Magistrate may, if he thinks fit, at any stage of the proceedings 
under this section, on the application of either party, issue a summons to 
any Witness directing him to attend or to produce any document or thing. 
It seems to me that this sub-section leaves it entirely to the discretion 
of the Magistrate whether he will or will not summon any witness or wit- 
nesses, The argument placed before me seems to rest upon the supposition 
that in every case it is the duty of the court to issue process to summon 
any witnesses whom either party wishes to summon. I do not think that 
there is any justification for assuming that any such principle exists. The 
duty of the court in the matter of summoning witnesses is set forth diffe- 
rently according as the matter before the court is an enquiry into a case 
triable by a court of session or a summons case or a warrant case, and the 
duty varies as between the prosecution and the accused. Under Section 
208, Criminal Procedure Code in an enquiry into a case triable by the court 
11930 A L. J. 494 


Canon aL 


ey 


1936 


372 HIGH ‘COURT [1936 | 


of segsion, if the prosecution apply to the Magistrate to issue process he 
shall issue such process, unless for reasons to be recorded he deems it un- 
necessary .to do so. When the accused is called upon for his defence he is 


Kong Ramat required to furnish a list of witnesses, .The Magistrate may in his discre- ` 


Y. 
Earpraca 


ed 


Allsop, J. 


tion summon and examine any witness named in the list in his own court. 
If the accused is committed to the court of session the Magistrate is bound 
to summon the witnesess included in the list unless he thinks that they 
have been so included for the purpose of vexation or delay or for defeating 
the ends of justice, and he must give the accused person an opportunity of 
showing that they were pot so included. During the trial of summons 
cases the duty of the Magistrate is much the same as it is in proceedings 

under Seçtion 145, Criminal Procedure Code. In Section 244(2) it is 
said that the Magistrate may, if he thinks fit, on the application of the 
complainant or accused, issue a summons to any witness directing him to 
attend or to produce any document or other thing. . It is obvious to my 
mind that in such petty cases-it is entirely a matter for the discretion of 
the Magistrate whether he will summon witnesses or not. Then in the 
course of the trial of warrant cases the Magistrate shall summon such wit- 
nesses for the prosecution as he thinks necessary and if the accused applies 


to the Magistrate to issue any process for compelling the attendance of any~~ 


witness the Magistrate shal] issue such process unless he considers that such 
application should be refused on the ground that jt is made for the purpose 
of vexation or delay or for defeating the ends of justice. I think it is 
obvious that there is no general- duty upon a court in any proceeding to 


( 


issue process to compel the attendance of witnesses. Special rules are laid _ 


down according to the nature of the enquiry with' which the Magistrate is 


dealing. In these circumstances J cannot see how it can be said if view of; ` 


the wordings of Sub-section (9) of Section 145 that the Magistrate is 
bound to issue process to compel the attendance of witnesses. The real 
question in this matter before me is whether any serious and substantial 
injustice has been done to the applicants. There can be no doubt to my 
mind on the written statement put in by the applicants and on a docu- 
ment, which is not in evidence but which has been read to me in the 
course of arguments and on which the applicants rely, that Radha Raman 
Das was in possession of the property in dispute up to July 28, 1935. 
From the written statement it appears that Radha Raman Das’ predecessor, 
the previous mahant, was in possession of the property and that after his 
death it was managed by a committee of. persons interested in the pro- 
perty. Thereafter Radha Rama Das was appointed mahant. It is true 
that he executed the document to which I have referred above, 
namely, the document which has been read to me and upon which 
the applicants rely, and that he said in that document that he would 


l manage the property in certain ways, that is, that he would deal with it 


in accordance with the views of the majority of the committee and that 


he would - -appoint a certain person to carry out the actual management 


under his supervision and that that person should keep accounts which 
should be produced and so forth. I do not think that this implies that 
the property still vested in the committee and not in Radha Raman Das. 
The question after all is not a legal question` whether Radha Raman Das 
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is to be considered to have been in possession of the property merely as an CancINaL 
agent or in his own right. The question is who was actually in physical 5,5, 
possession. There seems to be no real doubt that Radha Raman Das in his — 
capacity as mabant was in possession up to July 28, 1935. Then it is urged KunJ_Bauam 
that he delivered possession, voluntarily when he executed the deed of relin- a 
quishment. In view of the fact that he made immediate protests on the Esrmon 
very next day, July 29, and that since then there has been a dispute as to Allsop, J 
the right of possession, I think it is extremel improbable that Radha > °- 
Raman Das could have voluntarily laqued possession on July 28, 

1935. This is after all not a final adjudication of the rights of the parties. 
An order under Section 145 is passed as the result of a summary proceeding 
about the possession of the parties and the aggrieved party can always have 
recourse to the civil court to establish his right. The real dispute between 
the parties in the present case is whether the present applicants in revision 
are entitled to eject Radha Raman Das from his position as the mahant of 
the temple. That is a question which can properly be agitated only in a 
civil court. It seems to me that the order of the Magistrate was substan- 
tially just and there is certainly no ground to interfere with it in revision. 
The application is rejected. 


-_ 


Application dismissed 


ABDUL JALIL KHAN CanoMaL 
K VETSHS f sak 
EMPEROR* pae 


Criminal Procedure Code, Sec. 552—Order nnder—W bat it should state—Powers J 15 
of District Magistrate, under—Penal Code, Sec. 172—When ap plicable—Sum- 
mons etc. to be in existence. ULLAH, J. 

Where a person prayed for an order under Section 552, Cr. P. C. on the 
allegation that he was the husband of the woman who was being unlaw- 
fully detained by the accused, and the District Magistrate made an order 
in these terms:—“Let an order be issued under Section 552, Cr. P. C. to 
the police to produce the woman before me in Court on Monday next 
together with the police report. Inform parties also.” Subsequently the 
District Magistrate made a complaint of an offence under Section 172, I. 
P. C. against the accused. Held, that the order of the District Magistrate 
was not one which could be considered to be, in substance or form, an 
order under Section 552, Cr. P. C., and even if it was, he did not in that 
connection issue any summons, notice or order for service on the accused 
and no attempt was or could be made to serve on him such summons, 
notice or order. Accordingly Section 172, I. P. C. was inapplicable and 
he could not be guilty of an offence under that section. 

Scope of Section 552, Cr. P. C. considered. 


CRIMINAL REVISION from an order of MAULVI FARIDUDDIN AHMAD 
Kran, Sessions Judge of Fatehpur. 
Mansur Alem (with him M. Mabmudullab) for the applicant. 
M. Waliullab (Assistant Government Advocate) (for whom Jewaber 
Lal) for the Crown. ` 
; *Cr. Rev. 837 of 1935 
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The following judgment was delivered by 

NIAMATULLAH, J.—This is an application by one Abdul Jalil Khan 
for revision of the order, dated September 6, 1935, passed by the District 
Magistrate, Fatehpur, making a complaint of an offence under Section 172, 
Criminal Procedure Code, against the applicant. The circumstances 
giving rise to the application are as follows:— 

On August 16, 1935 Mt. Ganga Dei, a Hindu female, went to the 
police station at Fatehpur to make a report. A number of Hindus and 
Mohammadans were interested in the proceeding which Mt. Ganga Dei 
was expected to take. Hanuman Teli, whose relationship with the woman 
does not appear from the record, reported that the woman had been 
abducted by certain persons. The woman expressed her willingness to go 
with Abdul Jalil Khan and declared that she had embraced Islam. The 
Police allowed the woman to go with Abdul Jalil Khan, who was, how- 
ever, called upon to give an undertaking to produce her before the 
Magistrate next day (August 17, 1935). The woman was not, however, 
produced on that day by Abdul Jalil, and one Nandan made an application 
alleging that he was the husband of the woman and that she was being 
unlawtully detained by Abdul Jalil, He prayed for an order under Sec- 
tion 552, Criminal Procedure Code, being passed. Nandan was examined 
on oath, and the learned District Magistrate passed an order in these 
terms:— 

Let an order be issued under Section 552, Criminal Procedure Code, to 
the police to produce the woman before me in Court on Monday next 
(August 19, 1935) together with the police report. Inform parties also. 

The police could not produce the woman on August 19, 1935 and 
reported ne Abdul Jalil Khan had disappeared with the woman. The 
case was adjourned to August 26, 1935, but no appearance was made either 
by Abdul Jalil or the woman. ‘Abdul Jalil, however, appeared before the 
District Magistrate on September 6, 1935 and stated that he had brought 
the woman on August 17, 1935 to the court compound, but she slipped 
out of his custody and could not be traced. The District Magistrate did 
not believe this story and expressed the opinion that Abdul Jalil was guilty 
of an offence under Section 172, Indian Penal Code. Accordingly he 
made a complaint under Section 195, Criminal Procedure Code, for the 
prosecution of Abdul Jalil under Section 172, Indian Penal Code. Abdul 
Jalil has applied to this Court in revision challenging the legality of the 
District Magistrate’s action. 

It is argued that on the facts stated in the District Magistrate’s order, 
dated September 6, 1935, no offence under Section 172, Indian Penal ode 
is made out. ‘That section provides: 

Whoever absconds in order to avoid being served with a summons, notice 


or order proceeding from any public servant, legally competent, as such ~- 
be 


public servant, to issue such summons, notice or order shall 
The District Magistrate has noted in his order that “Abdul Jalil Khan 
absconded in order to avoid being served with my orders relating to the 
alleged abduction or unlawful detention of the woman”. ‘There can be 
no doubt that Section 172 can apply only if a summons, notice or order is 


to be served on the accused, who absconded with a view to evading the - 
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service of such summons, notice or order. The record does not, afford the 
slightest indication of any summons, notice .or order being issued for 
service on the applicant. ‘The order which the District Magistrate could 
pass under Section 552, Criminal Procedure Code was for the immediate 
restoration of the woman unlawfully detained to her liberty, or if she. is a 
female child below 16 years, to her husband, parents, guardian or other 
person having the lawful charge of such child. It is not suggested that 
Mt. Ganga Dei is below 16. The only order which the District Magis- 
trate saat d, therefore, pass was one directing the restoration of the woman 
to her liberty. It seems to me that the ne of the District Magistrate 
directing the police to produce the woman before him is not one under 
Section 552, Criminal Procedure Code, at all. It is needless to consider 
whether the District Magistrate could pass sueh an order under some other 


-provision of law. It is, however, clear that the substance of his order 


should have been to the effect already stated. There is nothing in Sec- 
tion 552, Criminal-Procedure Code which requires service of the order on 
any person. ‘The order is one capable of execution, and the section lays 
down that the Magistrate “may compel-compliance with such order using 
such force as may be necessary”. Once an order under Section 552, 
Criminal Procedure Code has been passed, it is open to the Magistrate to 
use all lawful means to have the woman restored to her liberty. It is 
conceivable that, for that end, he may legally issue an appropriate direc- 
tion to some other person in whose custody the woman may be. Such a 
direction was not given to Abdul Jalil Khan in the present case, nor was 
it intended by the District Magistrate that any order should be served 
upon him for compliance with its terms. The last portion of the order, 
dated August 17, 1935, directing information being given to the parties 
that further proceedings i in the case would be taken on August 19, 1935 
does not appear to have been carried out. The record does not show that 
any formal summons or notice was drawn up and issued for service on 
Abdul Jalil Khan. In the first place, it is doubtful, to say the least of 
it, that an order that information of the date fixed for a case be given to 
a party is such an order as is contemplated by Section 172, Indian Penal 
Code. In the second place, this section is not applicable, unless summons, 
Hoticeton arder ahh wa to be red on ihe accused aan. ca tier cn 
existence and capable of being served. For thes reasons I do not think 
that the last portion of the District Magistrate’s order, dated August 17, 
1935, in which he directed his office to inform the parties of the date fixed 
for: the further hearing of the case can be considered to be an order 
which was to be served and which the accused evaded by abtconding. 
For the reasons already stated I am clearly of opinion that the order of the 
District Magistrate dated August 17, 1935 is not one which can be consi- 
dered to be, in substance or form, an order under Section 552, Criminal 
Procedure Code; and even if it is, he did not in that connection issue any 
summons, notice or order for service ‘on the ‘applicant and no attempt 
was or could be made to serve on him such summons, notice or order. 
Section 172, Indian Penal Code, cannot, therefore, apply. 

‘As already stated, the District Magistrate made a complaint under 
Section 195(1)(#), Criminal Procedure. Code. It is not an order to 
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Canamal which Section 476, Criminal Procedure Code can apply. Ordinarily this 
i936 Court will not entertain a revision against what purports to be no more 
— than 2 complaint. In the present case the District Magistrate made a 

ete complaint in relation to proceedings taken under Section 552, Criminal 
». Procedure Code, and the complaint is based on the assumption of facts 

Ewrsron which are matters of record and do not depend to any extent on oral 

Nimas, ¢¥idence. If it is clear that those facts do not constitute any offence, the 

silab, J. proceedings taken may be quashed to prevent further harassment of party: ` 

J have not been referred to any other section of the Indian Penal Code 
which may be applicable to the facts apparent on the face of the record. 
The result is that this application is allowed and the criminal proceedings 
initiated by the District Magistrate’s order, dated September 6, 1935, are 


quashed. 
Application allowed 
O 
ie Versus 
= EMPEROR * 


Jen. 17 Evidence Act, Sec. 24—‘Person in autborityy—Meening of—Zamindar end Lam- 
PEETS J barder—W bether ‘persons in authority’. 
Gaon Naren ‘A person in authority,’ as used in Section 24, Evidence Act, is one who 
J. has authority to interfere in the matter of the charge against the accused. 
In these Provinces a zamindar holds no official position and a lambardar 
who is only appointed to collect revenue from co-sharers in a mabal has 
no authority whatsoever to interfere with criminal matters and no villager 
however ignorant would ascribe any such power to persons of this kind, 
and accordingly these persons cannot be considered to be “persons in 
authority” within the meaning of Section 24, Evidence Act. Emperor v. 
Ganesh Chandre Golder, J. L. R. 50 Cal. 127 and Kenja Subudbi’s case, 
I. L. R. 8 Pat. 289 referred fo. 
CRIMINAL APPEAL from an order of M. B. Arman EsQ., Sessions 
Judge of Shahjahanpur. 
B. S. Shastri for the appellant. 
Mubemmad Ismail (Government Advocate) for the Crown. 
The judgment of the Court was delivered by 
Allsop, J ALLsopP, J.—This is an ap by Jiwan, son of Pitam Kachhi, who has 
been sentenced to death for the murder of Reoti Kachhi. The two men 
were living in a village or group of huts which had newly been established 
near some land which was being brought under cultivation. It is in evi- 
dence that they had been on good terms and had been in joint cultivation 
of some land but had quarrelled and separated. There was a dispute 
between them about some fields and there was an indication in a state- 
ment made to the police which was put to witnesses in cross-examination 
that there had been improper relations between the appellant and the wife 
of the deceased. The body of Reoti was found in a field on July 6, 1935. 
The medical evidence shows that his throat had been cut. He had suffered 


three injuries. One was an incised wound 5 inches long 1 inch wide and 
*Cr. A-855 of 1935 
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21⁄4 inches deep on the right side and front of the neck cutting all the 
blood vessels and the nerves of the neck and also the trachea and the gullet. 
He had also received two superficial cuts, one four. inches long and the 
other 24% inches long on the shoulder and under the chin. The Civil 
Surgeon who made the post mortem examination of the body was pro- 
duced as a witness and he deposed that the first injury must have been 
caused with some weapon such as a gandasa and that the ather two injuries 
might also have been so caused or might have been caused with a spear. 

The first information report was made by a man called Dhan Singh 
who was sent to the police station by the headman of the village with a 
note in writing stating that the body had been found. Dhan Singh made 
a statement to the sub-inspector of police in which he said that the wound 
in Reoti’s throat was caused with a spear. The sub-inspector went to the 
village or the group of huts where the crime was committed and from 
there we suppose to the parent village where he stayed in the house of one 
of the zamindars. 

We have before us three witnesses Rup Singh, a zamindar of Pindara, 
Puttu Singh, the lambardar of Pindara who lives in U ur and Mulaim 
Singh, another: zamindar of Pindara. They say that sub-inspector 
asked them to make enquiries and to try to discover who had committed 
the crime. We suppose that some suspicion must have been attracted 
against the appellant because of his relations with the deceased. The 
witnesses say that they summoned the inhabitants of the village in order to 
make enquiries from them and that the appellant did not appear with the 
other people who were living in the neighbourhood. The three zamindars 
therefore went to look for him and they found him next morning in a 
field or in a part of the waste land near the fields which had been newly 
cultivated. They say that they questioned him and he admitted at once 
that he had committed the murder and asked the zamindars to intercede 
for him with the police and to arrange that he should not be punished. 
There is no evidence whatsoever that any inducement was offered or any 
promise made to the appellant by the zamindars. 

The story is that the appellant after making his statement to these 
zamindars took them to his house and produced the gandasa with which 
he had said that be had committed the crime. This gandasa was sent to 
the Chemical Examiner and the Imperial Serologist and it was reported 
that it was stained with human blood. The appellant was then taken by 
the zamindars to the sub-inspector who arrested him and sent him to 
prison. After he had been in prison he was produced before a magistrate 
and he again made a confession which he afterwards retracted in the court 
of the committing magistrate, and in the court of session. 

The main evidence against the appellant is that of the two confessions, 
viz., the confession made to the zamindars and the confession made to 
the magistrate. It has been suggested to us in the first place that these 
confessions are irrelevant and should not have been admitted into evidence. 
We have already mentioned that there is no suggestion at all in the evidence 
that ‘the zamindars offered any inducement to -the appellant to make a 
confession or made any promise to him having relation to the charge 
against him. It has been suggested that these persons might be considered 
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to be persons in authority. We have been referred to the case of Emperor 
V. Ganesh Chandra Golder’ and to the case of Kunja Subudh?. We agree 
with the learned Judges who decided the case of Genesh Chandra Goldar 
that a person in authority is one who has authority to interfere in the 
matter of the charge against the appellant. Whatever the circumstances 
may be in other Provinces, we are satisfied that 2 zamindar holds no official 
position and a lambardar who is only appointed to collect revenue from 
co-sharers in a mobal has no authority whatsoever in these Provinces to 
interfere with criminal matters and we are also convinced that no villager 
however ignorant would ascribe any such power to persons of this kind. 


We cannot hold that the confession alleged to have been made to the 
zamindars was irrelevant under Section 24 of the Indian Evidence Act 
because there is nothing to Suggest that any inducement or promise was 
offered or made because the persons to whom the confession was made 
could not possibly be described as persons in authority within the meaning 
of the section. Whether the confession if admissible is to be believed or 
not is entirely a different matter. 


It is possible if there had been nothing else that we might have been 
doubtful whether it would be prudent to accept this evidence as establish- 
ing the guilt of the appellant because we can understand that 2 man who 
is suspected and who may feel that he is to be harassed and worried may 
possibly in some circumstances make a confession to save himself trouble. 
But in this case, besides the mere fact that the appellant made the state- 
ment, there is the further fact that he was able to produce this gandasa 
stained with human blood. We regard this as a circumstance which 
strongly corroborates the confession. If we are to believe that the appel- 
lant is innocent we must be prepared also to believe his story that he did 
not produce the gandasa and we must be prepared further to believe that 
either the sub-inspector of police or the zamindars of the village were pre- 
pared to go to the length of getting a gandasa and having it stained with 
human blood in some way so as to secure the conviction of the appellant. 
We cannot find that anybody had any motive whatsoever for procuring 
the conviction of the appellant if he was not guilty. 

Tt has been suggested that the zamindars were anxious to recover cer- 
tain fields from the appellant which they would be able to do if he were 
sentenced to death. It appears that the zamindars have been establishing 
tenants in a part of their village in order to bring new land under culti- 
vation and we cannot see why they should have any motive in getting rid 
of a tenant whom they themselves had placed upon the land. Even if 
the zamindars had some interest in recovering the land from the appellant 
we find it impossible to believe that they would have been so callous and 
immoral as to procure false evidence against the appellant in order ‘to get 
him convicted of an offence of murder which he did not commit. 

As for the confession before the magistrate, it was made after the 
appellant had been in prison and had had time to consider his position and 
after he had been duly watned that it would be read in evidence against 
him. It is true that the appellant retracted his confession afterwards, but 
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that do is no sufficient r reason for believing that the confession must Cancmat 
have been false. ci 
Much has been said about the difficulty of understanding why aman — 
should at one time make a confession and afterwards retract it. This is not Jrwa™ 
2 question of law but a question of human psychology and of experience. pyossce 
It seems to us that it is not really at all difficult to understand that a man — 
who has committed a murder and who knows that all his neighbours and 4%™? J. 
frtends are well aware that he must be guilty person should not have the 
hardihood to continue denying his guilt when he is confronted by persons 
who are making enquiries from him. We think that it would probably 
be much more difficult in these circumstances for a man to maintain hi 
innocence than for him to confess his guilt. Afterwards, when he has time 
to consider his position and when he is removed from his everyday sur- 
roundings and possibly advised by others that it is foolish of him to confess 
his guilt it is natural that he should retract his confession. We are con- 
vinced in this case that the confession was a true one and that the appellant 
was guilty of a deliberate and cruel murder. That being so, we dismiss 
his appeal. For an offence of this kind there can be only one punishment 
and that is the punishment of death. The learned Sessions Judge has 
referred the case to us for confirmation of the sentence passed on him. 
We dismiss the appeal and confirm the sentence of death passed on the 
appellant. We direct that that sentence shall be. carried out according 
to law. 


. FULL BENCH 
ADVOCATE—In the matter of* — l Di 


Ber Councils Act (XXXVII of 1926), Sec. 10—Case referred for enquiry to Ber 
Coxncil—Tribunal constituted—Tribunal to record finding—Finding on the “8: ?° 
point in question by Civil Court not conclusive. Beer, J. 
Per BENNET and Ganca Natu, JJ.—The judgment and evidence given Iqra Arman, 

in a civil suit filed by a party against an advocate are admissible as evidence J. 
in an enquiry against the advocate under the Bar Councils Act but the Garoa Nara, 
judgment and decree are not conclusive proof. J 

Per IQBAL Arman, J—When a case is referred to the Bar Council under 
Section 10 of the Bar Councils Act for enquiry into the conduct of an 
advocate it is the duty of the Tribunal to enquire into the matter and to 
record a finding on the materials produced before it, irrespective of any 
finding on the point recorded by a Civil Court. 

Muni Reddi w. Kenkate Row, 1. L. R. 37 Mad. 238 (F.B.) relied on. 

K. Verma, A. P. Pandey, S. N. Verma, S. N. Misra and Lalta Prasad 
for the applicant. 
Muhammad Ismail (Government Advocate) for the Crown. 


The following judgments were delivered:— 


BENNET and Ganca Natu, JJ.—This case against Mr. B., Advocate _Bewset, J. 
of Ghazipur, was sent to the Bar Council for an enquiry and the Bar Ooms Nath, 
Council framed the following two charges:— 

*Civ. Misc. 147-of 1933 


: 
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(1) That you Mr. B. carried on a business in partnership with others 
but took steps not to disclose your connection as a partner and thereby 
committed professional misconduct. 

(2) That in the suit, out of which F. A. 481 of 1929 arose, you 
denied that you were a partner, which denial was held not to be true both 


- by the Subordinate Judge and the Hon’ble High Court, and your con- 


duct in the said suit disclosed that you took steps to make out that you 
were a creditor, which was also found to be untrue, and by such action 
you were guilty of professional misconduct. 

The Bar Council conducted an enquiry and heard -evidence on both 
sides and have come to a conclusion as follows:— 

Our conclusions therefore are, that Mr. B. was never a partner but had 
advanced Rs. 2,000 as a loan to Harmandan Prasad, that his defence in 
suit No. 85 of 1928 was true, that the charges against him are not proved 
and that he is not guilty of any professional misconduct. 

Against this conclusion the learned Government Advocate has filed 
two objections as follows:— 

(1) That the finding of the Tribunal is against the weight of evi- 
dence on the record. i 

(2) That the Tribunal has erred in going behind the finding of the 
High Court in First Appeal No. 481 of 1928. 

This finding of the High Court was to the effect that Mr. B. 
was a partner in the business in question. We will first dispose of 
this point of law. The learned Government Advocate relied on two 
rulings for his proposition. One of these is reported in In the matter of 
Rajendro Nath Mukerjs’. In that it was held by their Lordships that the 
High Court was correct in deciding that the propriety in law or in fact 
of the conviction maintained by the Court of appeal could not be brought 
into question and that it was final and that the appellant could not argue 
that he did not fraudulently or dishonestly use a copy of the decree as 
he had been convicted of doing. The learned Government Advocate also 
referred to In the matter of en Advocate. In that case an advocate had 
been convicted under Section 177, I. P. C. of furnishing an income-tax 
return which he knew to be incorrect. On the other hand in Muni Reddi 
v. K. Venkata Rou”, a Full Bench laid down that the judgment and evi- - 
dence given in the civil suit filed by a party against the pleader was 
admissible as evidence in an enquiry under the Legal Practitioners Act 
but the judgment and evidence was not conclusive proof in the enquiry. 
It appears to us that a distinction is to be drawn between the judgment 
in a criminal case and the judgment in a civil case where these judgments 
are produced in an enquiry against a legal practitioner. In the case of 
a criminal conviction the court is making an enquiry as to whether the 
character of the legal practitioner is such that he should be allowed to 
remain on the rolls. In this enquiry the proceedings are of a criminal 
or quasi-criminal nature. The Evidence Act, Section 54, provides as 
follows:— 


1I L R 22 AlL 49 (r.c) "I L. R. 12 Rang. 110 
"L L. R. 37 Mad. 238 
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In Criminal proceedings the fact that the accused person has a bad 
character is irrelevant, unless evidence has been given that he has a good 
character, in which case it becomes relevant. 

Explanation 1—This section does not apply to cases in which the bad 
character of any person is itself a fact in issue. 

Explanation 2—A previous conviction is relevant as evidence of bad 
character. 

In our opinion the case we are supposing would be one in which the 
bad character of the legal practitioner was itself a fact in issue and there- 
fore a previous conviction would be relevant as evidence of bad character 
under Explanations 1 and 2. The fact that a man had been convicted 
therefore would be relevant evidence and the graqunds on which he had 
been convicted could not be called into question. But when we come to 
a civil decree as inthe present case, Section 54 of the Evidence Act cannot 
be applied. ‘The learned Government Advocate was not able to refer to 
any section of the Evidence Act which he could apply to show that the 
findings of the civil court were conclusive proof. Accordingly we agree 
with the view expressed by the Full Bench of the Madras High Court 
that the judgment and evidence in the civil suit are admissible as evidence 
in this enquiry but the judgment and decree are not conclusive proof. 

[Their Lordships then examined the facts and proceeded:—] 

In view of the considerations we have set: forth we have come to the 
conclusion that the two charges against Mr. B. have been established by 
the evidence which has been produced. The question now remains as to 
what should be the order of this Court in regard to this finding. Mr. B. 
as a vakil of the High Court was not permitted by the rules to take part 
in business or enter into a partnership. The rules on this point are very 
strict and have been strictly administered by this Court, and it is the 
custom of this Court to refuse permission for any member of the Bar to 
enter into such a partnership. It is an aggravation of the offence that 
Mr. B. did not inform this Court of the matter. Further Mr. B. has 
put forward statements in evidence that he was not a partner and there- 
fore has made statements which are untrue. Under these circumstances 
we cannot take a very lenient view of the conduct of Mr. B. However 
we do not desire to take an extreme view of the matter and the order 
which we pass is that Mr. B. will be suspended from practice for a period 
of six months from the date of this order. 

IQBAL AHMAD, J.—I respectfully dissent as, after giving due weight 
to all that could be and has been urged against the finding of the Bar 
Council, I remain unconvinced. I can discover no justification for not 
accepting the finding of the Bar Tribunal that Mr. B. advocate was never 
a partoer in Sri Lakshmi Flour Mills, and that the sum of Rs. 2,000 
advanced by him to Harnandan Singh was by way of loan and 
not as a dontribution to the capital of the partnership and that 
his defence in suit No. 85 of 1928 was true. The finding of the Bar 
Council being in favour of the advocate, the burden to displace that find- 
ing lies on the Government Advocate and that burden, in my judgment, 
has not been discharged. It is to be remembered that the question for 


. consideration by the Bar Tribunal was a pure question of fact and its 
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Gya findings on the question are entitled to great weight. It is further to be 
Tss; remembered that the charges of professional misconduct against an advo- 
—— cate must be proved by clear and convincing evidence and should not be 
AvvocaTz inferred from mere grounds for suspicion, however reasonable those grounds 
™ ™ may appear to be (vide A, a pleader v. The Judges of the High Court of 
Igbel Abwed, Madras*. It may be that in the present case there were certain grounds 
id: for suspicion against the advocate; but clear and cogent evidence to bring 
the charges home to the advocate was wholly wanting, and J, therefore, 

have no hesitation in accepting the finding of the Bar Council. 

[His Lordship then set out the facts of the case and proceeded:—] 

The case was then referred to the Bar Council for enquiry and Mr. 
Prem Mohan Lal was appointed to prosecute the case against the advocate. 
Mr. Prem Mohan Lal contended before the Tribunal that the finding of 
the High Court on the question of fact was final. This argument has 
also been advanced by the learned Government Advocate before us. On 
the other hand it was contended on behalf of the advocate that, as the 
case was sent to the Bar Tribunal for enquiry, the Tribunal was bound to 
record the evidence produced by the parties, and then to record a finding 
on consideration of that evidence, irrespective of the fact that this Court 
has arrived at a decision adverse to the advocate. 

In support of his contention the learned Government Advocate relied 
on the decisions of their Lordships of the Privy Cauncil in In the matter 
of Rajendro Nath Mukerji and In the matter of an advocate’. In the 
case in J. L. R. 22 AIL a Vakil was convicted under Section 471 of the 
Indian Penal Code of fraudulently using as genuine a document which he 
knew to be forged. His conviction was affirmed on appeal. The High 
Court then ordered notice to be given to the Wakil to show cause why 
he should not be removed from de roll of Vakils and his certificate be 
cancelled in consequence of the offence of which he had been convicted. 
This Court held that the propriety in law or in fact of the conviction 
could not be questioned by the advocate, and the decision of this Court 
was affirmed on appeal by their Lordships of the Privy Council. The 
Privy Council observed that 

the conviction of forgery followed by a sentence of 2 years’ rigorous impri- 

sonment is sufficient without further enquiry to justify the court in remov- 

ing the vakil from the roll of vakils. 
In the case of J. L. R. 12 Rang. also the propriety of the conviction of 
the advocate was not allowed to be questioned in the proceedings taken 
against him for the removal of his name from the roll of advocates. These 
two cases are distinguishable on the broad ground that in those cases the 
conviction itself was the basis of the charge against the advocate, and are 
no authority for the proposition that the finding recorded against an 
advocate by a civil court is final and conclusive in proceedings taken against 
the advocate under the Bar Councils Act. When a case is referred to the 
Bar Council under Section 10 of the Bar Councils Act for enquiry into 
the conduct of an advocate it is the duty of the Council to enquire into 
the matter and to record a finding on the materials produced before it, 
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irrespective of any finding on the point recorded by a civil court. The 
enquiry by the Council is with a view to ascertain whether or not the 
advocate concerned has been guilty of misconduct. ‘The enquiry is of a 
quasi-criminal nature and a finding has-to be arrived at on a consideration 
of the materials before the Council. I am not aware of any provision of 
Jaw that supports the contention that the finding of the civil court is 
either relevant or conclusive in the enquiry before the Bar Council. J, 
therefore, hold that the Bar Tribunal in the present case was right in 
recording its own finding on the question before it untrammelled by the 
finding recorded by the Subordinate Judge or by this Court. 

[His Lordship then discussed the evidence and proceeded:—] ~“ 

For the reasons given above I hold that the charges against the 
advocate were not made out and that he was not guilty of any misconduct. 


By THE Court—The order of the Court is that Mr. B. be suspended 
for a period of six months from the date of this order. 


ADVOCATE—In the matter of*. 

Ber Councils Act (XXXVIII of 1926), Secs. 12(4) and 10 and Letters Patent, 
Cleuses 8 and 27—Finding of Tribunal of Ber Qouncih—Finding put up for 
consideration before bench of three judges—Majority reverse the finding end 
suspend advocate—W bhether opinion of majority must prevail—Jurisdiction to 
deal with advocates still vests in the High Court under Cl. (8) of ee 
Patent. r cone 

Where on receipt of the finding of the Tribunal of Bar Council that the 

charges against the advocate concerned were not proved and he was not 

guilty of professional misconduct, the finding is put up before a Bench of 
three Judges for consideration, and the majority of the Judges disagreeing 

with the finding of the Tribunal suspend the advocate from practice for a 

period of six months, the opinion of the majority must prevail under Cl. 

(27) of the Letters Patent. 

Clause (8) of the Letters Patent confers jurisdiction on the High Court 
to remove or suspend advocates, whereas Section 10, Bar Councils Act, lays 
down the procedure according to which such jurisdiction should be exercised. 


_K. Verma, A. P. Pandey, S. N. Verma, S. N. Misra and Lalta Prasad 
for the applicant. 

Mubemmad Ismail (Government Advocate) for the Crown. 

The following judgment was delivered by 

SULAIMAN, C. J.—This is an application by an advocate who by an 
order of the majority of the Judges constituting a Full Bench has been 
suspended for a period of six months, and who prays that the High Court 
be pleased to hold that the said order is ultra vires and the Bar Council 
Tribunal’s findings should be deemed to be operative and subsisting. 

The learned Advocate for the applicant has to concede that on the 
judicial side the Chief Justice would, of course, have not jurisdiction to 
hear an appeal from the decision of a Bench of three Judges. He is, 
therefore, compelled to urge that my authority has been invoked on the 
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administrative side, and that the object of the application is that I may, 
if of the opinion that the order of the majority of the Judges is stra vires, 
direct the office not to proceed under Section 10 of the Bar Councils Act 
and that no record of this punishment be entered against his name in the 
roll of advocates. 

- The main contention urged on behalf of the advocate is that the 
finding of the Bar Council Tribunal can be reversed by a Bench of the 
High Court only when all the Judges constituting the Bench are unani- 
mous, and that if a single Judge dissents, the finding cannot be set aside. 
The argument is that prior to a passing of the Bar Councils Act jurisdic- 
tion to deal with advocates for misconduct was conferred by Clause (8) 
of the Letters Patent, and therefore the procedure laid down in Clause 
(27), providing for the opinion of the majority to prevail, governed such 
cases; but the power is now exercised under the provisions of the Bar 
Councils Act, which contains no section laying down that the opinion of 
the majority alone will be sufficient. It is pointed out that in some other 
Acts like the Stamp Act, Section 57:(2), the Income Tax Act, Section 66A, 
and the Indian Divorce Act, Section 17, there are specific provisions that 
the opinion of the majority of the Judges shall prevail, whereas there is a 
significant omission of any such provision in the Bar Councils Act. It 
is accordingly contended that on the analogy of awards of arbitrators who, 
in the absence of a contract to the contrary, must be unanimous, the High 
Court has jurisdiction to reverse the finding of the Bar Council Tribunal 
when there is unanimity among all the Judges and not otherwise. 

It has of course to be conceded that prior to June 1, 1928 when the 
Bar Councils Act came into force, this High Court was empowered under 
Clause (8) of the Letters Patent to remove or suspend from practice on 
reasonable cause an advocate, and that under Clause 27 when the High 
Court was proceeding in such a matter, it must be deemed to have been 
performing a function directed by the Letters Patent within the meaning 
of Clause 27, and that therefore the opinion of the majority of the Judges 
had to prevail. 

The question for consideration is whether the provisions of Clause 27 
of the Letters Patent, which are of general application and deal with 
powers of single Judges and division courts, have been completely abro- 
gated or repealed so far as proceedings under the Bar Councils Act are 
concerned. 

No doubt under Clause 35 of the Letters Patent the provisions of the 
said Letters Patent are subject to the legislative powers of the Governor- 
General “in legislative council etc., and that therefore the provisions of the 
Letters Patent can be modified by a subsequent enactment. The question, 
however, is whether the Bar Councils Act has modified this part of the 
provision of Clause 27. 

The argument based on an omission of all reference to the opinion of 
the majority in the Bar Councils Act, as compared to the provisions of 
other enactments mentioned above, has in my view no force. ‘Those Acts 
themselves provided that the cases arising under them should come up 
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Judges. That is to say, a minimum constitution of the Bench empowered 
to deal with such cases was prescribed, and therefore the legislature felt 
the necessity of providing further that the opinion of the majority should 
prevail. The Bar Councils Act, on the other hand, does not contain any 
provisions specifying that cases under the Act should be disposed of by 
even more than one Judge. It is on this ground that no necessity was felt 
to provide what is to happen when there is a difference of opinion. 

Section 108 of the earlier Government of India Act preserved the 
jurisdiction, powers and authority of the High Court as were vested in 
it at the commencement of that Act. That Act, therefore, did not in 
itself repeal Clause 27 of the Letters Patent. There is a similar provision 
in Section 223 of the Government of India Act, 1935. Under both these 
sections the High Court has been expressly empowered to make rules for 
regulating the practice of the Court. On the other hand, Section 12 of 
the Bar Councils Act refers to the framing of rules to prescribe the proce- 
dure to be followed by Tribunals and by district courts, and contains no 
reference whatsoever to the rules that may be framed for prescribin the 
procedure to be followed in the High Court itself. It is obvious, there- 
fore, that the Bar Councils Act has left the jurisdiction of the High Court 
to frame rules for regulating its own procedure quite intact, except to the 
extent expressly mentioned therein. - 

It is by the rules framed by the High Court, Rule 12, Sub-rule (17), 
that it is provided that the findings of Bar Council Tribunals should come 
up for consideration before a Bench of three Judges. This rule, in my 
opinion, should more appropriately have been framed under Section 108 
of the Government of India Act and possibly also under Section 122, C. 
P. C; but certainly not under Section 12 of the Bar Councils Act. I 
would have no hesitation in holding that the High Court has power to 
frame a special rule prescribing that when the finding is put up before a 
Bench of three Judges for consideration, if the Judges are divided in opi- 
nion, the view of the majority should prevail. 

No such rule, however, exists at present, and it is a matter for consi- 
deration whether it necessarily follows that the findings have got to be 
accepted, unless there is unanimity. The answer must depend on the 
interpretation of the relevant provisions of the Bar Councils Act. The 
preamble indicates the intention of the legislature to consolidate and amend 
the law relating to legal practitioners entitled to practice in such Courts. 
There is no section which confers special jurisdiction on High Courts for 
dealing with cases of misconduct. Nor is there anything in the body of 
the Act or in the Schedule appended thereto which would suggest that 
Clauses 8 or 27 of the Letters Patent have been expressly repealed. The 
repeal can take place only by a necessary implication, if such a position 
were tenable. Now the distinction between Clause 8 of the Letters Patent 
and Section 10 of the Bar Councils Act is that under the former the High 
Court is “empowered to remove or suspend from practice on reasonable 
cause... advocates,” which undoubtedly confers jurisdiction on the 
High Court, while Section 10 merely provides that the High Court may 
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any advocate of the High Court whom it finds guilty of professional or 
other misconduct. 
It seems to me that Clause 8 of the Letters Patent confers jurisdiction to 
Apvocarz remove or suspend advocates, whereas Section 10 of the Bar Councils Act 
is te lays down the procedure according to which such jurisdiction should be 
Suldmen, @Xercised. In the matter of procedure the Bar Councils Act being a later 
C. J. enactment must prevail. But as I read the various provisions of the Bar 
Councils Act I am unable to hold that the Bar Councils Act has in itself 
conferred a jurisdiction on the High Court replacing the jurisdiction which 
had previously been conferred by the Letters Patent. 

Section 19(2) of the Bar Councils Act clearly provides that where 
Sections 8—16 come into force in respect of any High Court, this Act 
shall have effect in any such Court 

notwithstanding anything contained in such Letters Patent, and such Letters 
Patent shall in so fer as they are inconsistent with this Act or any rules 
thereunder, be deemed to have been repealed. 
Thus the entire provisions of the Letters Patent have not been repealed, 
but only such provisions of it must- be deemed to have been repealed as are 
inconsistent with the provisions of this Act or any rules made thereunder. 

It seems to me that the jurisdiction to deal with advocates still vests 
in the High Court under Clause 8 of the Letters Patent, and the High 
Court in exercising -that jurisdiction is performing a function directed by 
the Letters Patent, and its Benches are therefore governed by the rule as 
to the opinion of the majority mentioned in Clause 27. There is nothing 
in the Bar Councils Act or in any rules made thereunder which is incon- 
sistent with the provision that the opinion of the majority of the Judges 
hearing the case should prevail. Indeed the fact that the Act is silent 
and so are the rules would suggest that the provisions of the Letters Patent 
have necessarily been retained. As already pointed out, the provisions of 
Clause 27 relating to the powers of single Judges and division courts are 
general in their nature, and unless there is something in the Bar Councils 
Act (which there is not) which would curtail that power, they must be 
considered to be still in force. When the legislature left it to the High 
Court to frame rules, including a rule that such cases should be heard by 
a single Judge only, it could not have necessarily contemplated that there 
should be perfect unanimity before the finding of the Bar Council 
Tribunal is reversed. Nor can it be said that the High Court, when it 
framed the Rules to regulate its own practice directing that cases of this 
kind should be put up before a Bench of three Judges, necessarily intended 
to lay down that it would have power to interfere with the finding of 
the Bar Council Tribunal only if the Judges unanimously agreed. As 
Clause 27 contains the general provision which prevails in all cases which 
are not governed by special provisions of other enactments like Section 98, 
C. P. C. the necessary inference is that the intention at the time of the 
framing of the rule was to adhere to the existing procedure and not to 
depart from it without providing for some new rule of practice in its 
place. Iam, therefore, of the opinion that it is impossible for me to hold 
that the order passed by the majority of the Judges on August 20, 1935 
was altogether stra vires and that it is my duty to direct the office not 
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to give effect to it. On the contrary I hold that there was no option but 
to direct that the opinion of the majority shall prevail. 

Under the rules of this Court an advocate who has been suspended 
has a right of appeal to His Majesty in Council. The proper course for 
the applicant, if he feels aggrieved and considers that the decision was 
wrong, is to appeal to their Lordships of the Privy Council and not approach 
me as the Chief Justice. 

Thé application is accordingly. dismissed. 


SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) 
; ` VETSHS 
FIRM SHEO BHAGWAN CHIRANJI LAL AND ANOTHER (Pro forma 
Defendent)* 

Railways Act (IX of 1890), Section 47—Rules framed under—Provide that rail- 
wey not liable for loss tnless goods booked and receipt obtained—Rule in- 
consistent with liability as bailee under the Act—Ultra vires—Sectlon 72— 
Goods tendered to railway servant for transportation—Placed in goods-shed 
pending errival of wagons—Whether delivered. within meaning of Section 
148, Contract Act—Goods destroyed by fire caused by sperks from engine 
—When railway company Hable. 

In virtue of powers granted to the railway companies under Section 47, 
Railways Act, the Indian Railways General Classification of Goods and 
General Rules were published. Rule 19 prescribes that a forwarding note 
in which the description and the destination of the goods are set out must 
be tendered by the consignor, and Rule 27 is to the effect that the railway 
company will not be liable for loss unless the goods are booked in the 

j manner laid down by the railway company and a receipt given 
therefor. Held, that under the Railways Act, in respect of all goods 
delivered to it for purposes of transportation the railway company’s liability 
is that of a bailee, and a rule by which a railway company attempts to 
escape that liability is inconsistent with the Railways Act itself and there- 
fore #ltre vires. 

Sobers Pal Munna Lal v. East Indien Railway Company, I. L. R. 44 AIL 
218 F.B. relied om. Banna Mal v. Secretary of State for India in Connci, 
L L. R. 23 All. 367 dissented from. 

Where goods are brought by a consignor to a railway station to be 
transported by the railway company and they are with the consent of the 
railway company’s servant placed in the railway company’s goods-shed 

ing the arrival of wagons for their accommodation, the goods are deli- 
vered to the railway within the-meaning af Section 148, Contract Act, and 
in respect of these goods the railway’s liability is that of a bailee. 

-Where goods delivered to a railway company for transportation were 
placed in a goods-shed near the running line, and were destroyed by fire 
caused by sparks from a passing engine, and it was proved that the railway 
company had not made reasonable provisions for the protection of the 
goods or for the extinguishing of any fire that might break out in the 
goods-shed, beld, that the railway company was negligent and was liable 
as bailee under Section 151, Contract Act. ~ 


SECOND APPEAL from a decree of Basu MATHURA PRASAD, Addi- 
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tional Subordinate Judge of Benares, confirming a decree of Basu BIND 
BaSNI Prasan, Munsif of Havali. 


Mrbemmad Ismail (Government Advocate) for the appellant. 

Sir Tej Babadur Sapru and S. C. Das for the respondent. 

The judgment of the Court was delivered by 

Tuom, J.—This is a defendant’s appeal arising out of a suit in which 
the plaintiffs seek to recover the sum of Rs.3,752-5-9 in respect of goods 
which they allege belonged to them and which were destroyed by fire 
whilst under the custody of the defendant on February 1, 1929. 

The main facts of the dispute between the parties are really not in 
dispute and may be very briefly stated. . 

On January 31, 1929 the plaintiffs’ servant took 465 bales of hemp 
belonging to the plaintiffs to the railway station at Sheopur near Benares. 
The bales were intended for despatch to Calcutta. No wagon was imme- 
diately available to receive the bales, which were accordingly left over- 
night in the shed belonging to the railway in close proximity to their run- 
ning line. The following day part of the consignment of bales was des- 
troyed by fire. The plaintiffs allege that sparks from a passing engine of a 
goods train alighted on the bales and set fire to them. 

The plaintiffs claim that they are entitled to recover from the railway 
company the value of the hemp which has been destroyed inasmuch as the 
fire resulted from their carelessness. 

The railway company deny that the bales caught fire as a result of 
the spark or sparks alighting upon them from a passing engine. This 
point, however, is not now open to argument. The lower appellate court 
has found that sparks from a passing engine set fire to the bales in question. 
That is a finding of fact which cannot be challenged in second appeal. 

In Paragraph 7 of the plaint the plaintiffs set out the grounds upon 
which they claim that the railway company are liable to make the 
loss resulting from the fire. They say the said fire was due to negli- 
gence of defendant No. 1, the railway company. Amongst the various 
acts of negligence the plaintiffs aver that 

the engine of the said goods train was defective and the coal supplied to 
the said engine was also of inferior quality and the said train was being 
driven negligently and in violation of the rules and practice obtaining on 
the railway, the staff at Sheopur station was negligent and inadequate in 
extinguishing the fire and the defendant has negligently suffered Sheopur 
station to remain without any fire extinguishing appliances or without any 
protection at all. But for the negligence of the defendant No. 1 as in 
the premises hereinbefore disclosed the said fire could not have taken place 
and, at any rate, could have been extinguished before any injury could be 
caused. 

It will be observed that the plaintiffs charged the defendant with 
negligence in three respects: 

(1) The engine and the fuel were defective and the engine was being 
driven negligently. 

(2) The railway company had failed to take adequate steps for the 
protection of goods lying in their shed at Sheopur station. 
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(3) They had failed to provide the necessary fire extinguishing appli- 
ances which ordinary care dictated should have been provided in a shed 
containing combustible material in close proximity to a railway line. 

Upon a consideration of the evidence the learned Subordinate Judge 
has found that the railway company was guilty of negligence in two res- 

VIZ., 

(1) It failed to provide the necessary protection of the hemp which 
was consigned by the plaintiffs. F 

(2) It failed to make reasonable provision for the extinguishing of 
fire in its premises. 

The learned judge accordingly held that the loss suffered by the 
plaintiffs was the result of the defendant’s negligence, and he has awarded 
the sum of Rs.2,099-13-10 to the plaintiffs. “The learned Munsif and the 
learned Subordinate Judge refused to award the full sum sued for inasmuch 
as it was proved that a certain portion of the consignment of bales of hemp 
was salved by the plaintiffs themselves. 

The plaintiffs’ preferred a cross-objection in the court of the learned 
Subordinate Judge in which they claimed that they were entitled to the 
full amount sued for. This cross-objection was dismissed, and no appeal 
has been preferred against its dismissal. 

The learned Government Advocate on behalf of the railway company 
has contended that the railway company are not liable for the destruction 
of the bales in question because the plaintiffs failed to observe certain 
formalities which are prescribed by the railway company in their regula- 
tions which are published in virtue of powers granted to the railway com- 
panies under Section 47 of the Railways Act. He has urged that no delivery 
can be held to have taken place of the plaintiffs’ bales since no forwarding 
note was tendered to the railway company when the bales were brought 
to the station, and no receipt therefor was granted by the railway com- 
pany. He has referred in this connection to Rules 19 and 27 of the 
Indian Railways General Classification of Goods and General Rules. Rule 
19 prescribes that a forwarding note in which the description and the des- 
tination of the goods are set out must be tendered by the consignor, and 
Rule 27 is to the effect that the railway company will not be liable for loss 
unless the goods are booked in the ordinary manner laid down by the rail- 
way company and a receipt given therefor. The learned Government 
Advocate has further contended that in any event since the learned Sub- 
ordinate Judge has not found that the plaintiffs have established the case 
which they have set out in their plaint they are not entitled to-decree for 
the sum sued for or any part thereof. ; 

We shall consider, in the first instance the argument for the appellant 
that the railway company cannot be liable in view of the fact that the goods 
were not accompanied by a forwarding note at the time they were left at 
the Sheopur railway station on January 31, 1929. 

There is littl doubt as to what did happen when the goods were 
taken to the Sheopur station on that day. From the judgment of the 
learned Munsif we find that according to the plaintiffs’ witness, Ram Sumer, 
the station master was informed that the plaintiffs had 465 bales of hemp 
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which they wished to despatch to Howrah. The witness made a request 
for the provision of wagons for the accommodation of these bales. The 
station master promised to provide the wagons, and asked Ram Sumer to 
bring along to the station the consignment of bales. ‘These bales were 
brought along and stacked on the railway premises. 

The defendant company, on the other hand, alleged that Ram Sumer 
did not obtain the permission of the station master or any railway official 
before bringing the bales to the station. They stated that he brought the 
bales to the station and stacked them in the goods-shed after informing 
the goods clerk. 

As the learned Munsif points out in the course of his judgment, there 
is little material difference between the two versions given by the plaintiffs 
on the one hand and the defendant on the other. What is perfectly clear 
is that with the knowledge and consent af the railway company the goods 
were brought to the station and stored in the goods-shed pending the 
arrival of the wagons which were to convey them to Howrah. 

Now, if at the time when the goods were stored by the plaintiffs in 
the defendant’s goods-shed a receipt had been taken therefor and a for- 
warding note granted by the plaintiffs, there could have been no question 
at all of the defendant’s liability in respect of the destruction of a portion 
of these bales whilst they were in the defendant’s goods-shed. Learned 
counsel for the appellant, however, has contended that in law delivery of 
the bales to the railway company had not been effected, and that there- 
fore the railway company had not become a bailee in respect of the goods 
and so liable under Section 151 of the Contract Act. Provision is made 
in the Railways Act that the railway company becomes a bailee and is liable 
as such in respect of goods entrusted to its care for transportation. 

Although the goods had been deposited in the defendant’s goods-shed, 
as already observed, with the knowledge and consent of the defendant. 
company and allowed to remain there, learned counsel has contended that 
the railway company cannot be held liable in respect of the destruction of 
these goods begause the plaintiffs failed to comply with the rules and 
regulations of the railway company under which rules and regulations the 
railway company agrees to do business with the public. The particular 
omission upon which the learned Government Advocate found was the 
omission upon depositing the goods in the railway company’s goods-shed 
to tender a forwarding note as prescribed by Rule 19 already referred to. 

In support of his contention that since this rule had not been complied 
with the railway company could not be held liable for any loss due to 
destruction of the goods while they were in the goods-shed, the learned 
Government Advocate referred to the decision in the case of Banna Mal y. 
The Secretary of State for India in Council’. In that case the proposition 
was approved that a rule by which a railway company disclaimed all res- 
ponsibility for goods left on the company’s premises unless certain condi- 
tions were fulfilled, the principal of which was that the goods should have 
been accepted and a receipt given for them by a duly authorized employee 
of the company, was a rule properly made under the provisions of the 
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Indian Railways Act of 1890, and that no suit in respect of the loss of 
goods merely deposited upon the company’s premises without such a receipt 
being taken for them could be maintained. 

If such proposition is sound law, then clearly the plaintiffs are not 
entitled to recover anything in the present suit. On general principle we 
do not agree with the proposition of law enunciated by the learned Judges 
in that case. Railway companies, like all statutory bodies have certain 
rights, privileges and liabilities. Some of these liabilities are imposed by 
common law, others by statute. So far as the defendants in this case are 
concerned, their liabilities are mainly statutory. Now it appears to us 
that a railway company is not entitled by the mere issue of rules and 
regulations to escape a statutory liability unless the legislature has sanc- 
tioned such a procedure. Under the Railways Act, in respect of all goods 
delivered to it for purposes of transportation the railway company’s 
liability is that of a bailee. It appears to us that the rule by which a rail- 
way company attempts to escape that liability is a rule which is inconsistent 
with the Railways Act itself, and therefore ultra vires. 

There is no doubt that the railway company under statutory. authority 
has very wide powers in respect of the framing and publication of rules 
and regulations under which it contracts as a common carrier to do business 
with the public. Such rules and regulations, in the very nature of things 
in the case of a railway company, are necessary for the efficient and smooth 
working of its organisation and the expeditious dispatch of its business. 
But in framing these rules the railway company must have regard to the 
very clear provisions in the statute as to its liability in respect of goods con- 
signed to its care for transportation. Upon general principle, therefore, 
we do not agree with the decision in the case referred to above. 

Apart from general principle, however, there is a very clear authority 
in support of the argument which has been preferred by learned counsel 
for the respondents that the railway company’s liability as a bailee remains 
unrestricted by the publication of the rules already referred to.. 

The point at issue came up for consideration in a gase reported in 
Soban Pal Munna Lal v. The East Indien Railway Company*. In that 
case the principle was approved that where goods are tendered to an appro- 
priate official of a railway company for dispatch t6 a particular destination 
and are accepted by him, the liability of the company in respect of such 
goods accrues from the time when the goods are so accepted, and is not 
dependent upon the granting or withholding of a receipt for the same on 
behalf of the company by the official who has accepted the goods. 

The case came before a single Judge in the first instance, and was 
referred by him to a Bench. ‘The Bench regarded the question as one of 
importance, and referred it to a Full Bench for decision. ‘The learned 
Judge who referred the case in the first instance considered the decision in 
J. L. R. 23 AIL 367 mentioned above and several other decisions of the 
Bombay High Court and the Calcutta High Court on the same question. 
Fle states: 

In opinion the rulings of the Bombay High Court and the Calcutta 
<u aa a A SAL e 
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incorrect. 

The referring Judge, therefore, refused to follow the decision in 
I. L. R 23 All. Cie i f 

In his judgment in the case when it came before a Full Bench Mr. 
Justice Walsh stated: 

Lastly I would merely add that really the case in I. L. R. 23 AlL does not 
govern the case, even if it were rightly decided. In my view it was 
wrongly decided. 

A number of other decisions were referred to by learned counsel for 
the respondents which he claimed destroyed the authority of the decision 
in I. L. R. 23 All. He referred, for example, to the case of Messrs. Moolji 
Sicka and Co. v. The Bengal Nagpur Railway Company’, and the case of 
Jalim Singh Kotary v. The Secretary of State for India*. In the case last 
mentioned it was held that rules framed by the railway company under 
Sections 47 and 54 of the Railways Act, whereby goods were to stand at 
owner’s risk and the railway company, were not to be liable therefor, until 
a receipt had been granted by them, were inconsistent with the Act and 
unreasonable, and that the railway company were liable to pay compensa- 
tion for the loss incurred. 

In the course of his judgment in this case Stephen, J. considers the 
effect of non-compliance with the rules of the railway company in respect 
of the delivery of goods to the railway company for transportation. He 
proceeds: ys qe 

It is argued that there was no delivery in this case, because under the 
circumstances stated, delivery does not take place until a receipt is given 
by the railway company. I cannot read this section in that way. Deli- 
very I take to be a purely lay word, devoid of any legal significance at all; 
it alludes to a physical event; I do not think one can say that whether there 
is delivery or not is in any way affected by any legal event. Therefore I 
take delivery in that section to refer to a physical event, an important 
element of which is that, whatever is delivered passes from the physical 
custody of one man to the physical custody of another. 

We are not called upon in this case to decide whether this statement 
of the law by the learned Judge, which is very wide and sweeping, can 
without qualification be regarded as sound. We have no doubt, however, 
that in the present case, where goods have been brought by a consignor to 
a railway station to be transported by the railway company, delivery is a 
physical event, and delivery is completed when the goods are not refused 
by the railway company and allowed to be placed in their premises. 

Learned counsel for the respondents referred also to the decision in 
another case, Munna Lal v. The East Indian Railway Company®. In that 
case it was decided that where the station master never definitely told the 
plaintiff in unmistakable terms that the goods were being kept on the 
railway premises at his own risk, and also never definitely accepted the 
goods at railway’s risk, his conduct in retaining the goods in the railway 
shed afforded evidence that he accepted the bailment of the goods on behalf 
of the railway company; Section 72 of the Railways Act came into opera- 
tion, and the railway company was responsible for their safe custody. 

" [1931] 35 G W. N. 1242 LL R. 31 Cal 951 
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In view of the general considerations to which we have referred above, 
and of the decisions cited in our judgment, the decision in I. L. R. 23 All. 
367 can no longer be regarded as sound law. ; 


The learned Government Advocate drew a distinction between the 
non-furnishing of a forwarding note by the consignor who brings his 
goods to the railway station, and the failure of the railway company to issue 
a receipt. In view of the law as it has been laid down in the cases referred 
to above, the learned Government Advocate was constrained to admit that 
so far as the failure to furnish a receipt was concerned, that could not be 
made a ground for exempting .a railway company from liability in respect 
of the destruction of goods consigned to its care. He contended however 
that the failure to furnish a forwarding-note stood on an entirely different 
footing; that there was a difference in principle between the cases of the 
failure to grant a receipt, and failure to tender a forwarding-note. We 
have considered this argument, in support of which the learned Govern- 
ment Advocate was unable to produce any authority beyond an inference 
from the decision in the case reported in J. L. R. 23 All. 367. In our view 
there is no such distinction in principle. ‘The important point is, were the 
goods accepted by the railway company? Was physical delivery effected, 
by which the railway company agreed that the goods should be placed on 
its premises pending the arrival of wagons for their accommodation? 
Now, in the present case, in our judgment, there can be no doubt as to 
what was effected, whether the consignor’s servant went to the station 
master and took his permission in the first instance before the bales were 
brought to the station or not, there is no doubt that with the consent of 
the railway company’s servant these goods were brought to the station, 
and they were deposited in the railway goods-shed and allowed to remain 
there. The defendants in their written statement alleged that there was a 
practice on the part of consignors, in order to secure priority in obtaining 
wagons, to bring goods inside the premises of a railway station and stack 
them there, and to appoint a watchman to look after-them; and that in 
these cases the railway company was not regarded as responsible for their 
safe custody. The evidence upon this point has been considered by the 
learned Subordinate Judge, and he has held that the railway company has 
failed to substantiate the averment. 

In the result, in this branch of the case we hold that the 465 bales of 
hemp were tendered by the plaintiffs to the defendant’s servant at Sheopur 
station on January 31, 1929, that they were with the consent of the rail- 
way company’s servant placed in the railway company’s goods-shed near 
the running line, and that therefore the goods were delivered by the plain- 
tiffs to the railway company within the meaning of Section 148 of the 
Contract Act. It follows that in respect of these goods the railway com- 
pany’s liability is that of a bailee, and if the goods, or a portion thereof, 
have been destroyed because the railway company failed to take ds much 
care of these goods as a man of ordinary prudence would under similar 
circumstances take of his own goods of the same bulk, quality and value, 
the railway company are liable for any loss sustained by the plaintiffs. 

This brings us to a consideration of the question of negligence. We 
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have above referred to the grounds of negligence alleged by the plaintiffs 
in their plaint. Certain evidence was led with a view to establishing the 
averment that the railway company were guilty of negligence in respect 
of the engine which they used, and the fuel which was being consumed by 
it. The courts below, however, have not decided the. case upon this 
averment. They have held that the railway company has been negligent 
because it failed to provide reasonable protection for the bales of goods, 
which were admittedly combustible, and which were deposited close to the 
running line, and because it failed to make reasonable provision for the 
extinguishing of fire in its goods-shed. 

Now, as we have remarked, the finding that the bales of hemp were 
set on fire by a spark or sparks from a passing engine must be accepted 
in second appeal. Learned counsel for the appellant, however, has con- 
tended that the courts below have made an entirely new case for the 
plaintiffs, and have not given a decision upon the case as set out by the 
plaintiffs in their pleadings. Certainly the learned Subordinate Judge has 
not held that the railway company were using inferior coal, or that the 
engine from which the sparks came was defective in any way, or was 
being driven carelessly, but he has held in clear and specific terms that 
the railway company had failed to show that there were proper arrange- 
ments to save the hemp from fire. In the course of his judgment the 
learned Subordinate Judge points out that fires had occurred in the rail- 
way company’s premises prior to the destruction of the plaintiffs’ bales 
of hemp. Whether evidence was led to support such a finding is not 
clear, but it is common knowledge, and it must be presumed, that railway 
companies know that fires are frequently caused by sparks from engines, 
and goods lying in close proximity to the running line are often destroyed 
by fire. The learned Subordinate Judge has stated his opinion, with which 
we are in complete agreement, that it was the duty of the railway com- 
pany to protect the goods which had been consigned to its care from fire 
or sparks. He has found that the railway company had failed in this duty, 
and had failed further to make ordinary provision for the expeditious 
extinguishing of any fire that might break out in the goods-shed. 

Whether the railway company has been negligent in that it had not 
made reasonable provision for the protection of the plaintiffs’ bales of 
hemp, or for the extinguishing of any fire that might occur on its pre- 
mises, is really a “jury question”. ‘The hemp was stored within 30 or 45 
feet of the running line, no shield was provided to prevent the sparks 
from passing engines alighting on combustible materials stored in the shed, 
and so far as appliances for extinguishing fires are concerned, all that seems 
to have been proved was half a dozen iron water-buckets, which were 
empty at the time when the plaintiffs’ bales caught fire. In these circum- 
stances we have no hesitation in concluding that the railway company was 
grossly negligent in failing to make adequate and reasonable provision for 
the protection of the goods which had been delivered to it by the plain- 
tiffs and accepted by them for transportation to Calcutta. The railway 
company in the circumstances are liable as bailees under Section 151 of the 
Contract Act. 

In the result the appeal is dismissed with costs. Appeal dismissed 
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CHHATTAR SINGH AND OTHERS (Defendants) 
Versus 
HUKUM KUNWAR (Plhintiff)* 
Hindu Lew—Deughters—Succeed to father’s estate—Nature of- estate—W hether 
one of the deughters can alienate part of estate. 

Hindu daughters are, in a legal sense, one heir to their father, and suc- 
ceed to his estate as joint tenants with a right of survivorship. One of 
- the two daughters holding the estate jointly is not entitled whether there 
is legal necessity or not to make an alienation of any part of that estate 
so as to bind her sister or the other reversioners. Gewri Nath Kakaji v. 
Gaya Kuer, [1928] 26 A. L. J. 1174 P.C. and Anmirtolal Bose v. Rejonee- 

kent Mittar, [1875] 2 Ind. App. 113 at 127 p.c. relied on. ' 
First APPEAL from a decree of S. Nawas Hasan EsQ., Subordinate 

Judge of Aligarh. i 


P. L. Banerji and S. B. L. Geur for the appellants. 
K. N. Katju and Penne Lal for the respondent. 


The judgment of the Court was delivered by 


ALLsoP, J.—This is an appeal against a decree of the learned Subordi- 
nate Judge of Aligarh. It appears that one Net Ram died in the year 
1886 leaving him surviving two daughters, Mst. Tejo and Mst. Hukum 
Kunwar, and a widow Mst. Mendu. After his death his property, now 
in suit was shown in the register as being in the possession of his widow 
and of his two brothers Sewa Ram and Hira Singh. Then on October 5, 
1887 the widow died and the two brothers continued in possession. Mst. 
Hukum Kunwar and Mst. Tejo, it is said, were not sufficiently well off to 
institute a suit for possession against the two brothers. However, even- 
tually same money was borrowed from Khem Singh and a suit was insti- 
tuted within limitation on September 30, 1899. As a result of that suit 
Mst. Tejo and Mst. Hukum Kunwar came into possession of the property. 
We have mentioned that money was borrowed for the purposes of the 
suit. We refer to a mortgage executed by Mst. Tejo alone in favour of 
Khem Singh. It was to secure a debt of Rs. 1,000 and hypothecated Mst. 
Tejo’s half share in the property. A suit was instituted on the basis of 
the mortgage. A decree was obtained and Mst. Tejo’s half share was put 
to sale and purchased by the mortgagee himself and by Chhattar Singh 
and Kewal Singh. The purchasers, having obtained a share in the pro- 
perty, then instituted a suit for partition in the revenue court. In the 
Fourse of that suit Mst. Hukum Kunwar objected that they had no share 
because Mst. Tejo was not entitled to alienate the property. Mst. Hukum 
Kunwar was directed to institute a suit in the civil court within a certain 
period, but she failed to do so and consequently her objection was disallowed 
and the partition was effected. Sometime later Mst. Tejo died and Mst. 
Hukum Kunwar then instituted the suit which has given rise to this appeal 
in order to obtain possession of Mst. Tejo’s half share in the property on 
the allegation that it had come to her by right of survivorship. The suit 
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has been decreed by the lower court and consequently this appeal is before 
us. i 

It will be convenient before we go any further to consider one point 
which has been raised, namely, whether Mst. Hukum Kunwar was a con- 
senting party to the mortgage by Mst. Tejo. We have been referred to 
some evidence, but have no hesitation in saying that it is of little value. 
One of the defendants Chhattar Singh said that Mst. Hukum Kunwar was 
present at the time of the execution of the bond and that she was a 
consenting party to the same. As he is so deeply interested in the result 
of the suit we do not feel that we can place much reliance upon him. 
Then there is a witness produced by the defendants called Tika Ram. He 
has said that Mst. Hukum Kunwar and Mst. Tejo were both in a cur- 
tained cart at the times when the deed was executed and when it was 
registered. ‘There is no corroborative evidence by way of documents or 
otherwise to show that Mst. Hukum Kunwar was present at the time; but 
even if we are to accept the evidence of the witness it does not at all show 
that Mst. Hukum Kunwar was a consenting party to the alienation by her 
sister. The mere fact that she may have been present when the deed 
was executed or when it was registered does not show that she had agreed 
to any alienation or that she had understood anything about the matter. 
We are consequently not prepared to hold that Mst. Hukum Kunwar was 
a consenting party to the alienation. As a matter of fact, it was never 
pleaded in the written statement that her consent had been obtained and 
when at a later stage of the case an application was made by the defen- 
dants for amendment of the written statement so that they might raise the 
point this application was rejected. 

Having held that Mst. Hukum Kunwar was not a consenting party, 
we now have to consider a proposition of law upon which the plaintiff 
has relied. She says that one of the two daughters holding the estate 
jointly was not entitled whether there was necessity or not to make an 
alienation of any part of that estate so as to bind her sister or the other 
reversioners. We are satisfied that this is a true proposition of law and 
that the matter is concluded by authority. In the case of Gauri Nath 
Kakaji v. Gaya Kuar’ their Lordships of the Privy Council said: 

The general law is so well settled that it scarcely requires restatement. 
i If a Hindu dies leaving two widows, they succeed as joint tenants with a 
right of survivorship. ‘They are entitled to obtain a partition of separate 
portions of the property so that each may enjoy her equal share of the 
income accruing therefrom. Each can deal as she pleases with her own 
life-interest, but she cannot alienate any part of the corpus of the estate 
by gift or will so as to prejudice the rights of the survivor or a future 
reversioner. If they act together they can burden the reversioner with 
any debts contracted owing to legal necessity, but one of them acting 
without the authority of the other, cannot prejudice the right of survivor- 
ship by burdening or alienating any part of the estate. 
It has been suggested in arguments that one of two widows cannot 
alienate her share until she has obtained a partition of the property. This 
argument is based on the analogy of a Hindu joint family. We do not 
126 A. L. J. 1174 
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consider that the analogy is a true one. ‘There is nothing in the statement 
of the law which we have quoted to justify the conclusion that the right 
of dealing with a share of the property arises only after partition and there 
is no reason why any such distinction should be made. In a Hindu joint 
family the shares are fluctuating just as members of the family may fluc- 
tuate. In a joint estate such as that held by two or more widows there 
can be no question of fluctuation except in so far. as if some one of the 
joint tenants dies her share will go by survivorship to the others and may 
increase their shares. The shares cannot at any time be decreased during 
the lives of the persons holding them. 

There has also been a suggestion that the law in respect of daughters 
is not the same as that in respect of widows. In the case of Aumirtolal 
Bose v. Rajoneekant Mitter’ their Lordships of the Privy Council have 
quoted with approval a ay aaa laid down by Mr. Justice Morgan, 
namely, “that like widows, two daughters collectively were, in a legal 
sense, one heir to their father.” The reference was to daughters holding 
a Hindu father’s estate. It seems to us that this is quite conclusive upon 
the question whether there is any difference between the position of widows 
and the position of daughters in this respect. We are satisfied that the 
position is the same and consequently that one of the daughters in this 
case could not alienate any part of a joint estate to the prejudice of the 
other. 


There are certain subsidiary arguments raised by the appellant In ' 


the first place it is suggested that whatever other reasons there may be for 
dismissing the appeal, yet in this particular case the plaintiff was not 
entitled to succeed because she had. benefited by the loan taken by her 
sister and that consequently she could not question the validity of the 
mortgage by which the loan was secured. We cannot see that there is 
any force in this argument. There is absolutely no reason for saying that 
Mst. Hukum Kunwar was in any way estopped from raising the question 
which she did raise that she was entitled to the property. It is not shown 
that she attempted to deceive or did deceive anybody, so as to induce him 
to change his legal position. ‘The mere fact that she may in some measure 
have benefited from the loan taken by her sister in that she obtained her 
share in the course of litigation which may have been partly financed 
from the money so borrowed i is no reason for preventing her from ques- 
tioning the transaction. 

Another argument is that the plaintiffs claim was barred by the 
provisions of Section 233K of the United Provinces Land Revenue Act. 
We have already mentioned that Mst. Hukum Kunwar at the time of the 
Partition raised the question whether Mst. Tejo was entitled to transfer 
her share of the property to Khem Singh. It is true that she did not 
institute 2 suit in the civil court as she was directed to do, but we do not 
see what suit she could have instituted. At that time her sister Mst. Tejo 
was alive and consequently she was entitled to deal with her own share 
of the property and it would not have been possible for Mst. Hukum 
Kunwar to obtain any relief against that share. The position was quite 
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different after Mst. Tejo died. The most that we can hold in respect of 
the decision under Section 111 of the Land Revenue Act is that it might 
be res judicata that Mst. Hukum Kunwar was not entitled to recover the 
share of Mst. Tejo during Mst. Tejo’s lifetime. It is certainly not justi- 
fiable to say that the decision in the partition suit prevented Mst. Hukum 
Kunwar from recovering the share after Mst. Tejo’s death. 

This concludes all the questions which have been raised by the appel- 
lant. We are satisfied that there is no force in this appeal and we dismiss 
it with costs, 

Appeal dismissed 


RAM NATH BHARGAVA BAHADUR (RAT) AND ANOTHER 
(Petitioners) 
Versus 
SRI SWAMI GOBERDHAN RANGACHARIA AND OTHERS 
(Opposite party) ”* 

Civil Procedure Code, Sec. 92—Scheme under—Includes provision reserving power 
to court to modify it—W bether intra vires—When court can modify st under 
Sec. 151, Civil Procedure Code. 

A Court settling a scheme under Section 92, Civil Procedure Code, has 
jurisdiction to include a provision in the scheme reserving to itself the 
power to modify the scheme in future swo motu or otherwise. Veersragheva 
Charier v. Advocate General of Madras, L L. R. 51 Mad. 31 F.B. dissented 
from. Chendra Prashad v. Jinabberthi, I. L. R. 55 Bom. 414 relied on. 

Where modification of the scheme settled under Section 92, C. P. C., is 
sought, not in exercise of the court’s power reserved by the scheme itself, 
but in the exercise of its inherent power under Section 151, C. P. C., such 
power should be exercised where it is necessary to prevent abuse of the 
process of the court or where the ends of justice plainly demand it. 


K. N. Katju, Janaki Prasad, V. D. Bhargava and Gajadbar Prasad 
Bhargava for the applicants. 


N. P. Asthona, G. Agarwala, K. N. Agarwala and B. N. Sabai for 


the opposite party. 

Satya Narain Agarwala for Babu Ram and others. 

The judgment of the Court was delivered by 

NIAMATULLAH, J.—This is an application by two persons interested 
in the temple of Rangji situate in Brindaban, district Muttra, praying for 
modification of the scheme settled by this Court in First Appeal No. 355 
of 1922 which had arisen out of a suit under Section 92, C. P. C. 
The application is mainly based on a provision contained in Paragraph 21 
of the scheme which reserves powers to the Court to modify it at the 
instance of any two trustees or any two persons interested in the trust. 
The application also implies a prayer for certain reliefs, apart from the 
exercise of the power reserved by the provision already referred to. 

A preliminary objection is taken by the opposite party that the appli- 

cation is not maintainable. It is contended that the Court becomes functus I 
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officio after the termination of the suit under Section 92, C. P. C. and 
cannot modify the scheme settled by it and made part of the decree in the 
suit and that the provision in the scheme reserving power to the Court to 
modify it is #ltra vires. 
The scheme as originally prepared by this Court provided in Para- 
graph 4: 7 
The trust shall be administered by a Committee consisting of the geddi- 
nashin of the Sri Rangaji’s# temple, Brindaban, for the time being, as 
President, and six other members, selected from among the followers of the 
Vaishnava faith and preference shall be given in making such selection 
as far as it may be practicable, to persons belonging to the Tingal 
Sampradaya. 


As part of the scheme Swami Rangji was appointed to the office of the 


gaddinashin subject to the conditions laid down in a supplementary deed 
of trust dated November 3, 1873 which renders him liable to be removed 
on the happening of certain contingencies therein specified. A number of 
trustees were nominated in the scheme which made provisions for succession 
to the office of the trustee, in case of vacancy.- It was also laid down that 
three members of the committee would form a quorum but that if a meet- 


ing is adjourned for want of a quorum no such quorum would be necessary 
for the adjourned meeting. 


In the application now made it is prayed that the scheme be so amended ` 


as to throw the office of the President open to election by the members 
of the committee and that the provision whereunder the gaddinashin is 
the ex officio President be deleted. Modification of the scheme is also 
sought in respect of the quorum. It is desired that the presence of three 
trustees should be made necessary even for an adjourned meeting. An- 
other prayer is that the present gaddinashin be removed from the office of 
a trustee and that of the President and that a manager be appointed for 
which a provision already exists in the scheme. 

It is alleged in an affidavit filed in support of the application that 
the gaddirashin has mismanaged the affairs of the trust and has misappro- 
priated considerable property including fourteen Government Promissory 
Notes. It is prayed that steps be taken to trace and to recover the Notes 
and action be taken against those found to have been guilty of misappro- 
priation of the funds belonging to the endowment. There is a gen 
prayer asking for orders in respect of the proper management and control 
of the temple and property belonging thereto. 

Paragraph 21 of the scheme on which the application -is principally 
based runs as follows:— . ; ; 

It shall be open to the trust committee or any two members of the 
trust committee or any two other persons interested in the trust to apply 
to the Hon'ble High Court for direction in regard to any matter not 
covered by this scheme or for any. modification of this scheme which may 
from time to time be considered necessary or desirable in the interest of 
the trust or for the protection of the trust property. 

It is contended that the suit under Section 92, C. P. C; having been 
completely decided and a decree embodying the scheme having been form- 
ally passed, it is not open to the Court to pass any orders ‘amending the 
scheme, the Court having exhausted its jurisdiction by passing a decree 
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in the suit. It is said that if the removal of a trustee or any direction for 
the proper administration of the trust is necessary, a fresh suit under Sec- 
tion 92, instituted with the permission of the Advocate General, is the 


-only remedy open to the persons who are dissatisfied with administration 


of the trust. It is pointed out that the scheme is part of the decree passed 
under Section 92, C. P. C. and that amendment of the scheme is the 
amendment of the decree which is not permissible except in terms of 
Section 152, C. P. C. which does not apply. Lastly it is contended that 
the Court cannot reserve to itself the power to amend its decree and that 
the provision reserving a power to this Court to modify the scheme is 
ultra vires and cannot be given effect to. ‘The case of Veeraraghavachariar 


"vy. The Advocate General of Madras! is strongly relied on by the learned 


Advocate for the opposite party. It was held by a Full Bench of the 
Madras High Court in that case that 


if in a decree for a scheme framed under Section 92, C. P. C. liberty is 
given to persons to apply to the Court for directions merely to carry out 
the scheme already settled, such reservation of liberty in the decree will 
be intra vires if the assistance of the Court can be given without offending 
against Section 92; but where liberty is given to apply to the Court for 
alteration or modification of the scheme, such reservation is ultra vires as 
offending against Section 92 of the Civil Procedure Code. 
The ratio decidend? seems to be that reliefs of the nature described in 
Section 92 can be sought only by instituting a suit in the manner laid 
down by that section and that it is not open to the Court to allow one 
of those reliefs, (viz., settling a scheme which is involved in the alteration 
of a scheme already settled) being sought by an application only. It 
seems that this view lays too great, and if we may say with respect, unneces- 
sary stress on the right given to apply for the alteration of a scheme 
previously settled. ‘The real question is whether the Court can reserve to 
itself the power to amend the scheme suo motw or otherwise. If the 
Court can do so the fact that it is moved by an interested person is of no 
importance. Where the Court-has a power, it may, to minimise the 
chances of frivolous motions being made, make it known that it will not 
exercise such er unless no less than two persons join in applying for 
the exercise of it. To our minds this is the only effect of the provision 
in the scheme which reserves to the Court a power to amend it on an 
application being made by two persons interested in the trust. As already 
stated, the real question is-whether the Court had jurisdiction to retain 
a power to alter the scheme. We are unable to find anything in Section 
92, C. P. C. which makes the reservation of 2 power to modify the scheme 
in future stra vires. The power of the Court to settle a scheme for the 
administration of a trust is sufficiently comprehensive to include a provi- 
sion which makes the scheme alterable by the Court if it is found neces- 
sary in future. We are not impressed by the argument that unless the 
suit under Section 92 is taken to remain pending for all times, the exercise 
of the power to amend the scheme necessarily implies amendment of the 
decree. The suit must undoubtedly be deemed to have terminated with 
the passing of the decree which according to its definition implies a final 
Loe Qo ae . " ILL R S1 Med. 31 aa 
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adjudication of the rights of the parties to it. The settlement of a scheme 
is part of the adjudication and if the schemé is made elastic the finality 
of the adjudication is not affected. If the scheme is amended subsequently 
by the Court within the limits laid down by the decree the Court should 
be deemed to be giving effect to its own decree rather than amending it. 
There is considerable authority against the view taken in the Madras 
case which was expressly dissented from in Chandraprasad Ramprasad v. 
Jinabbarthi Nereyan®. Manadonanda Jha v. Tarakenand Jha Panda’, 
Sadupadhbya Oja v. The How’ ble Mabaraja Sir Raveneswar Prasad Singh 
Bahadur of Gidbour* and Mabomed Wabeb Hussain and others v. Syed 
Abbas Husain and others® are also authorities to the contrary. U Po Maung 
and others v. U Tun Pe ond others? is not a case in point. The er to 
modify the scheme does not appear to have been reserved in that case. 
Shera Khan v. Bhure Shah" is likewise not in point. In that case the 
scheme settled under Section 92, C. P. C. appointed a committee of three 
persons, who were empowered to visit the shrine and to dismiss a ‘muta- 
walli and appoint another in his place. This power was exercised by the 
committee, and the dismissed mutawalli applied to the court complain- 
ing against the action of the committee. The District Judge dismissed his 
application. On an application for revision from his order it was held 
by a Division Bench of this Court that the order of the District Judge was 


correct. ‘There was no question as to whether a power reserved in the’ 


scheme prepared under Section 92, C. P. C. could not be exercised, the 
reservation being sltra vires. An earlier case decided by this Court, 
Mahsnat Dershen Das v. The Collector of Meerut? does not also touch the 
point. All that was held in that case was that the Code of Civil Procedure 
gives no power to the District Judge to take any action in order to protect 
- property forming the subject matter of a public endowment unless 
and until a regular suit is filed in his. court under Section 92, C. P. C. 
In that case, the District Judge had appointed a trustee, and among the 
other directions given to him one was that he should file an account within 
a certain time. The order of the District Judge was not complied with, 
and the Judge prohibited the trustee from “having any further dealing 
with the property of the gaddi,” and a proclamation was issued in the 
villages belonging to the ‘gaddi’ that no rents should be paid to the trustee. 
This extraordinary order of the District Judge was reversed in revision 
by this Court. l 
For these reasons we are led to the conclusion that both on principle 
and authority it must be held that the provision reserving a power to the 
court preparing a scheme under Section 92, C. P. C. to modify it is not 
ultra vires. l Di l 
In so far as the present application seeks modification of the scheme, 
not in the exercise of the court’s power reserved by the scheme itself, but 
wholly apart from it, we are of opinion that the only section in the Civil 
Procedure Code which can justify amendment of the scheme is Section 
151, C. P. C. Dr. Katju, the learned counsel for the applicant, referred 
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. disappeared. It is quite clear that we cannot entertain an application for 
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us to certain dicta in English cases in which it was held that a Court 
settling a scheme in relation to an endowment has inherent power to 
modify it subsequently and in ordinary circumstances. We put it to him 
whether that was not equivalent to exercise by a Court in this country 
of its inherent power contemplated by Section 151, C. P. C. The learned 
Advocate agreed that the only rule of law to be found in the Civil Proce- 
dure Code under which the Court could modify the scheme in the exercise 
of its inherent power was Section 151, C. P. C. In our opinion the 
inherent power of the Court to modify a scheme prepared by itself should 
be exercised where it is necessary to prevent abuse of the process of the 
Court or where the ends of justice plainly demand it. In considering the 
merits of this application we shall bear in mind the comparatively narrow 
scope of Section 151, C. P. C., where we are called upon to modify a 
scheme apart from the power reserved by Paragraph 21 thereof. ‘The 
result is that we repel Ae preliminary objection and proceed to dispose 
of the application on the merits. 

Coming to the merits of the application we find that the main object 
of the applicants is to have the present gaddinashin removed from the 
office of the President and a trustee. It is alleged in the affidavit that he 
has misappropriated large sums of money. A reference is particularly 
made to fourteen Government Promissory Notes which, it is said, have 


removal of the President or a trustee on the ground of misconduct. ‘The 
scheme provides that if the office of a trustee falls vacant the other trustees 
shall fill up- the- vacancy by appointing a suitable person. There are 
provisions in the scheme for the removal of a trustee by the trustees them- 
selves. It is impossible for this Court to entertain an application for the 
removal of the trustee conformably with the provisions of the scheme. 
The applicants were apparently alive to the difficulty on this score and 
have, therefore, applied for the modification of the scheme, so that if 
under the modified scheme the gaddinashin ceased -to be the President 
ex officio the office is to be filled up by the trustee. Similarly if the scheme 
is amended as desired by the applicants, the gaddinashin will cease to be a 
trustee under the modified scheme. It is thus clear that it is only through 
a modification of the scheme that they can secure the’ removal of the 
gaddinasbin from the offices of the President and a trustee. We have 
considered the scheme as a whole and find that it is an admirable scheme 
and is likely to-work satisfactorily. in normal circumstances and that no 
case has been made out for amending it in any respect. Assuming, as is 
alleged, that the present gaddinashin has not fulfilled the expectations 
which were formed of him by those interested in the trust, it is-not the 
fault of the’ scheme. The merit ofa scheme cannot be judged from its 
unsuccessful- working in one or two instances assuming such is the case 
in the present instance. For these reasons we decline to modify the scheme 
so as to provide that the gaddinashin shall not be the ex-officio President 
of the board of trustees and that he shall not by virtue of his office as 
gaddinashin be a trustee. It is open to two or more persons interested 
in the trust to institute a suit under Section 92, of course, with the per- 
mission of the Legal Remembrancer, for the removal of the gaddinashin 
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from one or more of the positions he now occupies, for alleged miscon- 
duct. But assuming such allegation is well founded—a point on which 
we express no opinion—it does not justify the assumption that the general 
rule contained in the scheme has been found by experience to be unsatis- 
factory. - ; 

The next question is whether the provision in the scheme relating 
to the quorum requires any modification. As already stated, the scheme 
makes a quorum of three out of seven trustees necessary for the transaction 
of any business, This‘is a desirable rule and is not objected to. It is 
said that in so far as it provides no particular quorum for an adjourned 
meeting it should be amended so as to require the presence of at least 
three trustees on an adjourned meeting also. We do not think that such 
a provision is at all desirable. It is presumed that the trustees are persons 
interested in the endowment and are prepared to make some sacrifice to 
time. The scheme provides that in case a trustee ceased to attend meet- 
ings of the board of trustees for a period of two years he renders himself 
liable to be removed by the other trustees, We think that this provision 
is sufficiently deterrent against habitual absence of trustees from meetings. 
Any provision requiring the presence of at least three members out. of 
seven at all adjourned meetings is likely to work very unsatisfactorily on 
Certain occasions and will in any case be conducive to delays. - 

The only other matter that requires consideration is a grievance of 
the applicants that no manager has been appointed as required by the 
scheme, ‘This is emphatically denied by the opposite . It is not 
necessary for us to enquire into the question of fact whether a manager 
has not been appointed as is alleged by the applicants. According to the 
scheme the board of trustees should appoint a manager for the a 
of certain duties. If the board has failed to discharge its obligation under 
the scheme, the proper remedy for the applicants is to take appropriate 
proceedings for the enforcement of such obligation. We cannot direct 
any more than what has been done by the scheme prepared by this Court, 
viz., that the board of trustees should appoint a manager. 

Lastly so`far as our orders are sought in respect of the missing Govern- 
ment Promissory Notes and the misappropriation of funds, we are of 
opinion that no action can be taken by this Court on a miscellaneous 
application like the one before us. We cannot obviously pass any orders 
in that behalf in the exercise of our inherent jurisdiction, assuming we 
possess power in that connection, nor can we give any directions in respect 
of the proper management of the affairs of the temple. 

The result is that this application fails and is dismissed with costs 
which we assess in all at Rs. 500. - 

Application dismissed 


- 404 HIGH COURT [1936] \ 


Bajpai, J. 


ANWARI JAN (Plaintiff) 
. Versus 
BALDUA AND ANOTHER (Defendants) * 
Evidence Act, Sections 35 and 79—Municipal Register of Births and Deasths— 

Entrees in—Whether admissible in evidence. 

Entries in a Municipal Register of Births and Deaths are admissible in 
evidence under Section 35, Evidence Act, and the correctness of certified 
copies of such entries has to be presumed under Section 79. Where the copy 
showed that the entry was not exactly in the prescribed form inasmuch as 
the name of the reporter and the signature of the recording officer were not 
given, beld, that because of this defect the entry did not became inadmis- 
sible. Sdibdeo Misra v. Rom Prasad, 22 A. L. J. 690 relied on; Jai Bhag- 
wan v. Guttu, A. I. R 1934 Oudh 167 followed. 

SECOND APPEAL from a decree of Basu Hart SHANKAR, Subordinate 
Judge of Etawah, reversing a decree of BABU AMBIKA PRASAD SRIVASTAVA, 
Baleshwari Prasad for the appellant. 

` Shiva Prasad Sinba for the respondents. 

The following judgment was delivered by 

Bajpal, J.—This is an appeal by the plaintiff who brought a suit for 
partition of ads of a certain house. The plaintiff based her title on the 
fact that she had purchased 7|24th of the house on July 20, 1923 from one 
Mst. Sharbati. It appears that one Mendua was the owner of a certain 
house who died leaving a widow Mst. Kaunsila alias Rahiman, a son Baldua 
and a daughter Mst. Sharbati. The plaintiff alleged that Mendua at the 
time of his death was a Mohammadan and as such his daughter Mst. Shar- 
bati inherited seven out of 24 sihams and as the plaintiff has got a sale-deed 
from Mst. Sharbati she is entitled to have the house partitioned. The 
defence was that Mendua at the time of his death was a Hindu and after 
his death the house devolved solely on Baldua and the plaintiff was not 
entitled to obtain a partition on the basis of her sale-deed. The defendants 
to the suit were Baldua and Mst. Kaunsila alias Rahiman. 

It is therefore clear that the sole question for the determination of the 
courts is as to whether Mendua was a Hindu or a Mohammadan at the time 
of his death. Parties tendered oral and documentary evidence, the latter 
consisting of certain copies of entries in the Municipal Birth and Death regis- 
ters. ‘The trial court was of the opinion that the oral evidence produced 
on behalf of the plaintiff was satisfactory, that the oral evidence produced 
on behalf of the defendant was not reliable and that the entries in the 
Municipal Birth and Death registers were not sufficient to prove that 
Mendua was 2 Hindu at the time of his death. That court was therefore 
of the opinion that Mendua was à Mohammadan at the time of his death 
and therefore Mst. Sharbati was entitled to 7 out of the 24 sihams of the 
house and the plaintiff as transferee from Mst. Sharbati was entitled to 
obtain partition. 

The lower appellate court, while reviewing the plaintiff’s oral 
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evidence, came to the conclusion that it was not satisfactory. It then went 
on to say that the defendant examined himself, Ghasi Ram, Raghubar, 
Dwarka, Dilawar and Shiam Sundar and the andene of all iee witnesses, 
taken with certain exhibits which were extracts from the Birth amd Death 
registers of the Municipal Board, was much more satisfactory. It there- 
fore came to the conclusion that Mendua was a Hindu at the time of his 
death and therefore Baldua alone inherited the house and Mst. Sharbati 
was not entitled to transfer any share in the house to the plaintiff. It 
therefore dismissed the plaintifs suit. 

In second appeal it is contended before me that the entries in the 
Municipal Birth and Death register are not admisible in evidence and 
reliance is placed on the case of Sheo Balak v. Gaya Prasad’. Learned 
counsel for the respondents has drawn my attention to the case of Shibdeo 
Misra v. Ram Prasad? wherein the earlier case was considered and distin- 
guished. My attention was also drawn to the case of Jai Bhagwan v. Guttu 
and others’, Both these cases support the contention of the respondents 
and in the Allahabad case it was held that a Death register of a police 
station in accordance with the Police regulations under the Police Act was 
an official document within the meaning of Section 35 of the Evidence 
Act. In the Oudh case it was held that under Section 35 a Municipal 
register of the births and deaths is admissible in evidence as it is kept by 
a public servant in the discharge of his duty. I have also come to the 
same conclusion. The Municipal registers are kept under Section 298 (2), 
Clause J (b) of the U. P. Municipalities Act. A form is prescribed in the 
` Municipal Manual and therefore it is obvious that the register is admissible 
in evidence under Section 35 of the Evidence Act. The correctness of the 
copies has to be presumed under Section 79 of the Evidence Act and there 
is further a specific provision under the Municipalities Act, namely, Sec- 
tion 330, which lays down the mode of proof of Municipal records. A 
copy, in this view, is admissible in evidence and although it was contended 
by Mr. Baleshwari Prasad that the copy shows that the entry is not exactly 
in the prescribed form inasmuch as the name of the reporter and the 
Bignature of the recording officer are not given, I am not prepared to 
hold that because of this defect the entry becomes inadmissible. In the 
case of Shibdeo Misra v. Ram Prasad mentioned above a similar argument 
was repelled by a Bench of this court. 

The entries being admissible the finding becomes a finding of fact. 
But it is argued that the entries are admissible only for the purposes of 
proving the date of birth and death and not for the purpose of proving 
the religion of the person entered in the register. This is a question regard- 
ing the weight to be attached to a particular document and T cannot el 
that if the learned Judge of the lower appellate court, who after all is 
final Judge of facts, took the fact of Mendua’s being entered as a Hindu 
in the register as corroborating the oral evidence produced by the defend- 
ant, he was in error as a matter of law. 

For the reasons given above I am of opinion that the decision of 
the lower appellate court is correct and I dismiss this appeal with costs. 

Leave to appeal under the Letters Patent is refused. 


120 A L J. 601 : 122 A. L. J. 690 
"A. I. R. 1934 Oudh 167 
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avn, KUBER SINGH and oTHers (Defendants) 
1935 l KEISI 
RAM CHANDRA BHUNJA (Plaintif) * 
Tenancy Act (HI of 1926), Secison 23—Perpetual lease of occupency plots on 
Basra, J. payment of nazrana—T'rensfer void as being forbidden by lew—Suit by 
transferor for possession of plots—To be decreed on refunding nazrana—No 
question of mesne profits arises. 

Where the plaintiff brought a suit for possession of the occupancy plots 
of which he had executed a perpetual lease in favour of the defendants on an 
annual rental and on payment of a maexrena, on the ground that the 
transfer was void as being forbidden by law and as such the lease was liable 
to be cancelled and possession restored to him, beld, that the plaintiff’s suit 
should be decreed on his refunding to the defendants the amount received 

by him as wezrene. Held, further, that no question of mesne profits 

‘ can arise because the plaintiff is not entitled to any mesne profits till he has 

refunded the benefit which he has received. Beboren v. Uttomgir, L L. R. 

33 All. 779; Bishesher Pathok v. Rup Naran, 26 A. L. J. 401 and Dip 
Narain v. Nagesher, 1930 A. L. J. 45 at 47 relied on. 

SECOND APPEAL from a decree of Nawas Hasan Esq., Second 

Additional Subordinate Judge of Jaunpur, confirming a decree of BABU 

K. L. Srivastava, City Munsif, 


Gopalji Mebrotra for the appellants. 
N. P. Astbena and K. N. Sinha for the respondents. 


The following judgment was delivered by 


Bajpai, J. Bayesi, J.—One Sheo Nath for himself and on behalf of his brothers 
Ram Chandra and Sheo Ram executed a perpetual lease in fayour of the 
defendants on an annual rental and on payment of a nezrena of Rs. 1,000 
on April 25, 1922. The plaintiff Ram Chandra brought the present suit 
for possession of the property leased out to the defendants on the ground 
that the lease was invalid inasmuch as the family of the three brothers was 
separate and Sheo Nath alone was not entitled to grant a lease on behalf 
of the plaintiff. The plaint then went on to say that if the family be 
deemed to be joint then there was no legal necessity for the transfer and 
finally it was contended that the transfer was of occupancy plots and as 
such forbidden by law. 

Courts below have found that the family was joint and it would 
appéar from the judgment of the trial court that he was of the opinion 
that the family was joint even at the time of the institution of the suit. 
It was held that in the case of brothers there was a presumption of joint- 
ness and the solitary statement of the plaintiff on the question of separation 
was not worthy of belief, more especially when it was inconsistent with an 
earlier statement made by the plaintiff in a former suit. I am, therefore, of 
the opinion that the finding of the trial court as well as of the lower 
pe court is that the family was joint at ‘the time of the lease and at 
the time of the institution of the suit. Courts below have also held that 
the transfer was for legal necessity. It must therefore be deemed that the 
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transfer was made by the family. The suit by the plaintiff on the ground 
that the transfer was forbidden by law and as such the lease was liable to 
be cancelled and possession restored must also be deemed to be a suit by 
the family. The position in law therefore is that where a transferor makes 
a transfer which is void as being forbidden by law, accepts benefit from 
the transferee and puts the ee ei in possession is the transferor entitled 
to oust the transferee and to get back possession without restoring the 
benefit which he has received? ‘The contention of learned counsel for the 
appellant is that the transferor must repay the money which he has received 
from the transferee. My view is that the contention advanced by the 
appellant is correct. It was held in Bahoran Upadhya v. Uttamegir' that 
‘he mortgagor of an occupancy holding who has put the mortgagee in 
possession cannot recover possession on the ground merely that the mort- 
gage was void under the provisions of the Agra Tenancy Act of 1901 with- 
out repaying to the mortgagee the money which he has received from him. 
This case followed the earlier case of Fasihuddin v. Karematullab*?. ‘The 
principle invoked in Baboran’s case was applied by Ashworth and Kendall, 
JJ., in Bisbeshar Pathak v. Rup Narain Singh”. ‘The learned Chief Justice 
in the Full Bench case of Dip Narain Singh v. Nageshar Prasad* where the 

question for decision was a different one observed at page 47 as follows: 
If a void contract has been carried out and consideration has passed the 
promisor may not in equity be allowed to go back upon it without restoring 

the benefit, which he has received. 

The plaintiff, whose suit must therefore be considered to be a repre- 
sentative suit on behalf of the entire family, must pay back the money 
which the family has received before he can be held entitled to get back 
possession of the property leased out. I, therefore, allow this appeal to 
this extent that I modify the decree of the courts below and decree the 
plaintiffs suit on payment of Rs.1,000. No question of mesne profits can 
arise because on my view of the case the plaintiff is not entitled to any 
mesne profits till he has refunded the benefit which has been received by 
the family. The plaintiff must pay this amount of Rs.1,000 within four 
months, otherwise his suit will be dismissed with costs. If the plaintiff 
pays this amount then the parties will bear their own costs throughout. 
Leave to file an appeal by way of Letters Patent is allowed. 


Decree modified 


1L LR 33 AIL 779=8 AL. J. 932 fA, W. N. 1888, 128 
126 A. L. J. 401 #1930 A, L. J. 45 


NAJABAT ALI (Plaintiff) 
-Versts 
NAZIM HUSAIN ano oTHERs (Defendants)* 

Civil Procedure Code, Order 34, Rasle 14—Suit on basis of mortgage—Court 
finds amount not charged on mortgaged property—Simple money decree 
passed —W bether decree-bolder entitled to execute decree by sale of property 
covered by mortgage. 

Where in a suit on the basis of 2 mortgage the Court finds that the 
*E. S. A, 41 of 1934 
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amount in suit was not charged upon the mortgaged property and a simple 
money decree is passed in favour of the plaintiff, eld, that the plaintiff 
is entitled to execute the money decree by attachment and sale -of the 
property covered by the mortgage and Order 34, Rule 14 does not stand 
in the way of the plaintiff inasmuch as it was found that there was no 
mortgage and the decree must be deemed to be a decree for payment of 
money in satisfaction of a claim ansing not under the mortgage but on a 
personal covenant by the debtor. 


- EXECUTION SECOND APPEAL from a decree of M. B. Auman Eso., 
Subordinate Judge of Jaunpur, confirming a decree of Basu KANHAIYA 
LAL SRIVASTAVA, City Munsif. ` 


Gopalji Mehrotra for the appellant. 

Shiva Prasad Sinbs for the respondents. 

The following judgment was delivered by 

Baypat, J.—The plaintiff decree-holder is the appellant. It is neces- 
sary to state the facts in some detail. On September’ 11, 1915 one Mst. 
Hanifa executed a mortgage in favour of Najabat Ali, the present appel- 
lant. In 1928 Najabat Ali brought a suit on the basis of this mortgage 
and he impleaded as defendants to the suit the heirs of Mst. Hanifa, the 
original executant. ‘These heirs are the respondents to the present appeal 
as well. I have read the plaint of that suit and it is clear that the plaintiff 
wanted the amount due under the mortgage by foreclosure of the mort- 
gaged property or by sale of the mortgaged property. The learned Munsif 
who decided that suit was of the opinion that the mortgage was an anomal- 
ous mortgage if it was a mortgage at all and that the plaintiff was not 
entitled to a decree for foreclosure on the ground that the amount in suit 
was not charged upon the mortgaged property. * The plaintiff therefore 
Was not given a decree either for foreclosure or for sale but was given a 
simple money decree for the recovery of Rs.350. It is true that there is 
no discussion in the judgment of the court below on the question as to 
whether the plaintiff was entitled to a decree for sale on the basis of the 
mortgage but the plaint undoubtedly sought for reliefs in the alternative 
and the decree that was given was a simple money decree upon the finding 
that the amount in suit was not charged upon the mortgaged property. 

After having obtained this decree the plaintiff sought to execute the 
same by attachment of the property which was covered by the document 
of 1915 and the plea that is taken on behalf of the defendant judgment- 
debtors and which has found favour with the courts below is that the 
decree-holder is not entitled to proceed by reason of Order 34, Rule 14. 
I have got to see whether that provision stands in the ey of i alias 
holder. | | A 

` It is contended by the appellant that the mortgage does not subsist; 

indeed his case is that the finding in the suit itself inter partes was that 
the amount was not charged upon the mortgaged property. If the plain- 
tiff were to bring a suit upon the basis of the document of 1915 and if he 
were to pray for foreclosure he would be met by the plea that this relief 
was definitely denied to him, because the munsif had observed in the suit 
that “the mortgage is anomalous and so there can be no decree for fore- 


- closure”. In spite of the saving clause in Rule 14 that the mortgagee may 
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institute such suit notwithstanding anything contained in Order 2, Rule 2 
if a fresh suit is brought, the defendants would be entitled to say that the 
plaintiff is barred by a direct decision in the former suit to the effect that 
no decree for foreclosure can be given and the saving clause would not be 
of any help. If however the plaintiff were now to bring a suit for sale he 
would still be met by the plea that there was a distinct relief for sale in the 
former suit and that relief not having been granted to him, it must be 
deemed under Explanation 5 to Section 11 that the relief was refused to 
him and the plaintiff will be met by the plea of res judicata and once again 
the safeguard contained in Rule 14 would not be available to him. It 
was not the intention of the Legislature that the plaintiff should be driven 
to another suit by reason of Order 34, Rule 14 when it is certain that such 
a suit would be dismissed. It is clear in the present case that the mortgage 
security no longer subsists and all the rights available to the plaintiff under 
that document were made the subject-matter of a suit and the decision of 
the suit was that all that the plaintiff was entitled was to obtain a simple 
money decree for Rs.350. It is true that Rule 14 of Order 34 has been 
enacted in the interest of the mortgagors and the reason is that their right 
of redemption should not be lost by a circuitous method. There are cer- 
tain safeguards provided in mortgage suits and the idea was that such safe- 
guards should be maintained. In the present case a suit was brought upon 
the basis of the mortgage and that suit failed on the finding’ that the 
amount in suit was not charged upon the mortgaged property. It would 
appear that the finding inter partes was that there was no mortgage and the 
decree that was obtained in the former suit must be deemed to be a decree 
for the payment of money in satisfaction of a claim arising not under the 
mortgage but as stated by the learned Munsif on “a personal covenant by 
Mst. Hanifa and it can be enforced by an ordinary money decree”. 

For the reasons given above I am of the opinion that there, was no 
force in the objections of the judgment-debtors and allowing the appeal 
I set aside the orders of the courts below and send back the case to the trial 
court with directions to readmit the execution application on its original 
number and dispose of it according to Jaw. The appellant will have his 
costs in all courts. Leave to file an appeal by way of Letters Patent is 


allowed. 
Appeal allowed 


NAND KUMAR DUTT (Defendant) 
: Versus 

GANESH DAS (Plintiff)* . 

Trensfer of Property Act, Sec. 6—Shares in the offerings of s number of temple 
—Whether transfereble—Temple—Offerings made at temple—When trans- 
ferable. 
When the right to receive the offerings made at a temple is independent 
of an obligation to render services involving qualifications of a personal 
nature, such as officiating at the worship, such a right is transferable. 
Where it was not proved that there was any connection between the receipt 
= of peris or shares in the offerings of a ‘number of temples and the right 

*F. A. 102 of 1931 
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to officiate as priest, beld, that the property consisting of peris was liable 
to attachment and sale in execution of a decree. l 
Balmukund v. Tula Rem, L L. R. 50 All. 394—1928 A. L. J. 185 

relied on. 
First APPEAL from a-decree of J. N. Kaur Esq., First Additional | 
Subordinate Judge of Benares. 


P. L. Banerji and Gadadber Prasad for the appellant. 
Shiva Prasad Sinba for the respondent. 


The Court delivered the following judgment:— 
This is a first appeal by defendant No. 1 Nand Kumar Dutt against 


_ a declaratory decree of the trial court. The plaintiff Ganesh Das brought 


a suit for a declaration that property consisting of peris or shares in the 
pean of a number of temples in Benares City was liable to attachment 

e in execution of a decree passed in favour of the plaintiff in suit 
No. 141 of 1922 against the assets of one Kameshwar Panda in the hands 
of his daughter, defendant 2 Mst. Betwi. In appeal two grounds have 
been raised. First, that the lower court was wrong in holding that the 
sale deed of September 10, 1919 which was prior to the decree and was in 
favour of defendant 1 executed by Kameshwar Panda, his brother, was 
a bogus transaction; and secondly that the court below wrongly decided 
issue No. 5 in favour of the plaintiff and that the court should have held 
that these “paris” are emoluments attached to an office and that the holder 
of the office can transfer his right in the office and the emoluments attached 
thereto to another co-sharer in the'office but that the plaintiff who was a 


‘stranger and a Bania could not claim the offerings as detached from the 


office because it was only by virtue of the services rendered as Panda 
that the emoluments fell due. 

[Their Lordships then reviewed the evidence on the question of the 
genuineness of the sale deed dated September 10, 1919 executed by 
Kameshwar Panda in favour of defendant No. 1 and concluded:—] 

We therefore agree with the lower court in finding that this sale deed 
in favour of Nand Kumar Dutt was a bogus transaction and was not 
intended to pass the property in question. 

The point of law remains as to whether the plaintiff should receive 
a declaration that the “paris” in question are liable to attachment and sale 
in execution of. the plaintiff’s decree. The case was not argued exactly on 
the lines set out in the first ground of the memorandum of appeal but it 
was claimed that the “paris” could only be transferred in favour of an- 
other co-sharer in the office and that they could not be put up for auction- 
sale to the public. Now against this contention in the first place there 
is the sale deed on which the title of the appellant is based. That sale 
deed sets out on page 41 that the property is one “possessed by me exclu- 
sively in which I have no other co-sharer or partner and in respect of 
which I have got all sorts of rights of alienation.” In Paragraph 2 of the 
sale deed it is set out that the vendee “is at liberty to exercise any pro- 
prietary right he likes; he may mortgage, sell or make a gift etc. of the 
same; he may do whatever he likes.” These expressions clearly set out. 
that the property is one which may be transferred to any member of the 


public without any limitation whatever. The case for the appellant is n 


K: 
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now entirely different ard he claims that the property is only transferable 
to a co-sharer. This claim was not put forward in the written statement 
which was filed on March 22, 1930. It was only a year later on January 
23, 1931 that a plea was put forward as follows:— 

“Such paris at temples are not attachable and saleable according to law.” 

This was somewhat modified by a statement further down in the 
same pleading: “The properties in dispute consist of paris at temples 
which are not usually attachable and saleable according to law.” 

Now a certain number of rulings have been produced on each side. 
For the appellant reliance was placed on Durga Prasad v. Shambbu’ which 
was a ruling in regard to the “birt” of a Mahabrahmin and it was held 
that the “birt” of a Mahabrahmin is a right to personal service and can- 
not be sold in execution of a decree for money. ‘That was a ruling of 
the year 1919. It may be pointed out that the functions of a Mahabrah- 
min as described in the ruling are those of personal service. “This birt, 
as we understand it, is the office of a Mahabrahmin who officiates at 
funerals of Hindus and performs certain ceremonies.” The next ruling 
on which learned counsel relied was Puncha Thakur v. Bindeswari Thakur’. 
In that it was held that certain rights cannot be transferred because they 
are res extra commercium; for instance sacerdotal office which belongs to 
the priest of a particular class. Similarly a right to receive offerings from 
pilgrims, resorting to a temple or shrine, is inalienable. The chance that 
future worshippers will give offerings is a mere possibility and as such it 
cannot be transferred. In-Raghunath Vitthal Bhat v. Shrimant Purna- 
nand Saraswati Swem it was held that the duties of a hereditary office 
and the emoluments appertaining thereto remain in the family of the 
original grantee. If one of the members of the family wishes to get rid 
of his duties as well as his rights, he can only do so in favour of the 
remaining members of the family. ‘The alienation of a share of one mem- 
ber of the family to an outsider is invalid even if made in favour of the 
original grantor of the office. That was a case of an alienation of the 
rights of a pujari who had been appointed by a Guru. Learned counsel 
further relied on Nitya Gopal Banerjee v. Nani Lal Mukerjee*. There 
was an alienation in that case of a pals or turn of worship apart from the 
debutter land, and evidence was adduced of instances of alienation along 
with the debutter Jand. It was held as a finding of fact that no custom 
of alienating the pale or turn of worship apart from the debutter land 
was established and that such an alienation was unreasonable. On the 
other hand reliance was placed for the respondent-plaintiff on Digembar 
Tatys Utpat v. Hari Damodar Utpat® where it was held that the interest 
of an Utpat or priest’s share in the net balance of the offerings to the 
deity can be attached and sold in execution of a decree. The. ruling stated 
that those rulings on which the appellant relied, which referred to the 
right of the officiating priest to worship the idol directly and to receive 
the offerings directly, were in the opinion of the Court clearly distinguish- 
able from the question of whether a share of the offerings could be trans- 


ferred. In Sukh Lal v. Bishembbar® (a ruling of 1916) it was held that 


117 A. L. J. 842 L L R 43 Cal 28 
"I L R. 47 Bom. 529 iL L. R 47 Cal 990 
81927 A. L R. Bam. 143 , "A, I. R. 1927 Bom! 143 


+ 


412 _ HIGH COURT [1936] 


the rights of 2 Mahabrahmin could be mortgaged, and in Lokya v. Suhi! 
it was held that “birt jajmani” was heritable and transferable. In Reghu- 
ber v. Mst. Rukmin? at page 267 a distinction was drawn between the 
office and the receiving of a share of offerings. We consider that the case 
which governs the matter is that reported in Bslmukand v. Tula Ram’. 
In that case at page 399 it has been laid down as follows:— 


A, distinction must be drawn between cases in which emoluments are 


attached to a priestly office, and the cases in which the offerings are made ` 
to a deity and the persons who receive the same have not to render services - 


of a personal nature as a consideration for the receipt of the offerings. 


The emoluments of the former kind are not, in the absence of a custom: 


That. 


—_ 


3J 


or usage to the contrary, ordinarily transferable, for the simple reason ~ 


that they are inseparably connected with a priestly office and it is contrary 
to public policy to allow such offices to be transferred to a person not 


competent to perform the worship, either by private sale or by sale in - | 


execution of a decree. 
and on page 400: 
But when the right to receive the offerings made at a temple is indepen- 
dent of an obligation to render services involving qualifications of a per- 
sonal nature, such as officiating at the worship, we are unable to discover 


any justification for holding that such a right is not transferable. That] ` 


the right to receive the offerings, when made, is a valuable right and is 
property, admits of no doubt and, therefore, that right must, in view of 
the provisions of Section 6 of the Transfer of Property Act, be held to 


be transferable, unless its transfer is prohibited by the Transfer of Property| 


Act or any other law for the time being in force. 


We adopt this doctrine and accordingly. we apply this rule of law 
to the present case. In the present case learned counsel for the appellant 
relied on the fact that in the sale deed on page 41 at line 10, it was stated: 
“and the paris (turns) of officiating at the worship of deities specified 
below and taking offerings made at them.” Now it is to be noted that 
this is merely in the recitals and that when the operative portion of the 
sale deed is examined it does not say more than that there is a transfer of 
1|5 share in the houses, the turns of the worship of the deities and the 
fixed-rate cultivating holdings. It is not stipulated that the transferee 
should take part himself in the worship of deities nor is there any 
mention of personal service. In the evidence of Nand Kumar, the appel- 
lant, there is no statement made that there is any necessary connection 


between the receipt of this share of the offerings and the actual perform- « 


ance of any worship. On the contrary he says on page 11, line 10: 
There are 18 or 20 servants who look after the paris on our behalf. 
About 4 or 5 of them are regularly paid 7 or 8 rupees per month. The 
remaining servants get something out of the offerings. 
One of these servants has been produced, Ganesh, and he states: 
I am in the service of Nand Kumar and look after his paris 
I get Rs. 10 a month. There are two or four other servants who are also 
getting Rs. 10 per month. 
Evidence was given in regard to Kameshwar and it was stated that he was 
a profligate person, and as his brother the appellant says, and there is no 


"TT L R 43 AIL 35 *20 Oudh Cases 265 
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statement made by the appellant that Kameshwar -himself did perform 
any service. We consider therefore that in the present case it has not 
been proved that there is any connection between. the receipt of this share 
of the offerings and the performance of the service in the temples. No 
doubt in certain cases such a connection has been proved in regard to 
other temples; for example in Haridas Haldar v. Cheru Chandra Ssrcer’® 
it was beld that at the temple of Kali Ghat in Calcutta there was such a 
connection and therefore that a transfer must be made to a limited class 
and that these rights to a share of- the offerings were attachable in execu- 
tion of a civil court decree but the sale must be to a limited class. In the 
present case it has not been proved that there is any such custom or con- 
‘| nection between the share- of the offerings and the right to officiate as 
priest. Accordingly we do not consider that ‘the decree granted by the 
lower court to the effect that the property is liable to attachment and 
tale should be in any way modified, - ~~ 

Learned counsel for the appellant*has argued a point of law which is 
not in the grounds of a and was not in his written statement. The 
point is that although ‘the appellant can have the right of collections 
‘ which had been‘received during the lifetime of Kameshwar and which 
might be attachable in execution of the decree against his assets still the 
share of the offerings could not be attached as those offerings were future 
income to accrue. We do not think that this argument can be accepted 
for various reasons. For one reason the execution is sought against the 
-assets of Kameshwar Panda in the hands of his daughter, defendant No. 2. 
What was in the hands of defendant No. 2, the daughter of Kameshwar, 
was by inheritance his share and as the share produced a certain annual 
income that income may be attached as it is one of the assets of the deceas- 
ed. Secondly the appellant has no right to put forward such a claim as 
he has not put forward any claim as he -is entitled to any share by 
inheritance from the deceased. For these reasons we cannot agree wi 
this argument. _ 

We therefore dismiss this appeal with costs. Appeal dismissed 

I L. R. 60 Cal 1351 


. EMPEROR* 
Penal Code, Secs. 420 end 120B—Five persons prosecuted for conspiracy to chest 
under Secs. 420|120B—Four acquitted—Fifth convicted nader Sec. 420— 
Conviction not bad. 

Where five persons are alleged to have combined to deceive another and 
are prosecuted for conspiracy to cheat under Secs. 420|120B, I. P. C., and 
four are given the benefit of doubt, the position of the remaining accused 
who is found guilty of deception is not affected. The participation of the 
others being eliminated, he is the only person who was responsible for 
deception which ex bypotbesi did take place, and his conviction under 
Section 420, I. P. C. is not vitiated by the fact that four of his co-accused 
who are said to have conspired with him, were acquitted. 

"Cr. Rev. 972 of 1935- 
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CRIMINAL Revision from an order of R. L. YORKE Ese., Sessions 
Judge of Meerut. 


Kumuda- Prasad for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


` The following judgment was delivered by 


NIAMATULLAH, J.—This is an application by Jia Lal against an order 
passed by the learned Sessions Judge, Meerut, upholding his conviction by 
a special Magistrate under Section 420, I. P., C. Originally no less than 5 
persons were prosecuted for conspiracy to cheat under Sections 420|/120B, 
I. P. C. They were: two brothers, Jia Lal (the applicant) and Moola, 
their uncle Badri Prasad and cousin Khacheroo, and a stranger Parkashi 
T case was instituted on a complaint by Kewal Ram, whose story was as 
follows:— 


The applicant Jia Lal had a sister, Abha Dei, who had reached a 
EE E Kewal Ram had a son, Lakhi Ram. All the five accused 
brought about an engagement of marriage between Mst. Abha Dei and 
Lakhi Ram on the condition that Kewal Ram would pay Rs. 100 imme- 
diately, Rs. 400 on receipt of the marriage letter and Rs. 200 at the time 
of the actual ceremony. Rs. 100 was paid, as agreed. It was further 
stipulated that, as soon as the sum of Rs. 400 was paid by Kewal Ram 
on receipt of the marriage letter, Jia Lal would execute 2 promissory note 
ostensibly agreeing to pay Rs. 500. ‘The note was, however, intended as 
a security for the due performance of the marriage and was to be returned 
by Kewal Ram to Jia Lal when the marriage became an accomplished fact. 
‘The payment of Rs. 400 was made, and a promissory note was executed. 
The arrangement for marriage proceeded satisfactorily, and the ‘barat’ 
arrived in due course. The guests were feasted, and every one expected 
that the actual ceremony of marriage would take place shortly. The 
five accused approached Kewal Ram and asked for the return of the pro- 
missory note and Kewal Ram returned it in the confidence that the 
marriage would be performed within a short time. He, however, received 
a rude shock when 20 minutes afterwards the accused made a demand for 
the sum of Rs. 200, which was to be paid at the time of the marriage 
ceremony, and an additional sum of Rs. 300. Kewal Ram declined to 
pay the additional sum of Rs. 300, and insisted on the marriage ceremony 
being performed before the remaining sum of Rs. 200 was paid. ‘The 
accused persisted in their demand, and' Kewal Ram on his side was_equally 
obdurate in refusing to pay any more money. ‘The result was that the 
engagement was broken off, and the ‘barat’ returned without the marriage 
being celebrated. Subsequently the girl was married to someone else, and 
Kewal Ram instituted the criminal proceedings, which have given rise to 
the present revision. 

It was admitted by the accused that an engagement had taken place 
and that the ‘barat’ actually arrived at the house of Jia Lal, where the 
marriage was to be celebrated, but he pleaded that he learnt that Kewal 
Ram’s brother-in-law (sister’s husband) Mitter Sen, who was an inter- 
mediary in -settling the marriage, had taken Rs. 1,300 from Kewal Ram 
for payment to Jia Lal and that Jia Lal greatly resented the dishonour 
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involved in Mitter Sen’s dishonest action, and therefore he declined to 
have the marriage celebrated, and returned the ‘barat’. 

In support of the case for the prosecution a number of witnesses, 
including Kewal Ram and Mitter Sen, were examined. Both the lower 
courts have the story told by the witnesses for the prosecution. 
The Magistrate doubted the complicity of the accused other ian Jia Lal 
and acquitted them, giving them the benefit of doubt. Jia Lal was con- 
victed and sentenced by the Magistrate to one year’s rigorous imprison- 
ment and a fine of Rs. 100. In appeal, the learned Sessions Judge reduced 
the sentence of imprisonment to four months, but enhanced the sentence 
of fine to Rs, 250. 

It is argued on behalf of Jia Lal that, on the facts found by the lower 
courts, an offence of cheating has not been established. It is pointed out 
that the charge sheet mentions practically the whole case as alleged by the 
prosecution, and the sections of the Indian Penal Code applied by the 
charge are 420|120B. It may be conceded that the facts leading to the 
return of the promissory note do not by themselves prove deception. 
Learned counsel’s contention is of a two-fold character. He argues, in 
the first instance, that there is nothing to show any dishonest intention in 
the mind of Jia Lal up to the time when he obtained a return of the pro- 
missory note, and that the evidence is consistent with the theory that he 
conceived of the intention of demanding a further sum of Rs. 300 after 
the promissory note had been returned. It is argued, secondly, that the 
charge as originally laid, was one of conspiracy and that Jia Lal should not 
have been convicted of the substantive offence of cheating under Section 
420, as if he alone committed it. 

As regards the first contention, if the premises on which the argu- 
ment is based be accepted, the contention is undoubtedly sound. But the 
lower courts have inferred—and in my opinion rightly—from the con- 
duct of Jia Lal that the whole object of obtaining a return of the pro- 
missory note before it was returnable according to the original contract, 
was to take possession of the only security w ich Kewal Ram had for 
enforcing the promise of Jia Lal. The fact that shortly after the return 
of the promissory note Jia Lal demanded an additional sum of Rs. 300 
threatening to break off the engagement is a clear indication of the dis- 
honest intention with which the return of the promissory note had been 
obtained before due time. On these facts Jia Lal was rightly held to have 
misrepresented, expressly or impliedly, to Kewal Ram that the marriage 
would come off, as agreed, and that the promissory note might be safely 
returned, though Jia Lal had already made up his mind to refuse to have 
the marriage celebrated, unless an additional sum of Rs. 300 was pais, 
This is clearly cheating, as defined by Section 415, I P: C 7 


The second contention ‘is that a-charge of to cheat Bodd 


not have been converted into a simple charge of ting under Section 
420, when 4 out of $ of the accused were acquitted. ’ I: do not think 
that there was any error of Jaw involved in that procedure. Where five 
persons are alleged to have combined to deceive another, and‘four are 
given the benefit of doubt, the position of the remaining ‘accused who is 
found guilty of deception is riot affécted. ‘The participation of the others 
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being eliminated, he is the only person who was responsible for deception 
which ex bypothesi did take place. I am satisfied that the conviction of 
the applicant is not vitiated by the fact that 4 of his co-accused, who 
were said to have conspired with him, were acquitted. 

The sentence awarded by the learned Sessions Judge is appropriate 
in the circumstances of the case. This application is dismissed. The 
applicant shall surrender to his bail. 


NARAIN DAS 
versus 
EMPEROR* 

Penal Code, Sec. 182 and Criminal Procedure Code, Sec. 182—False information 
given to public servent contained in letter posted at one place snd deltwvered 
at enother—Offence under Sec. 182, I. P. C—W hich court can try it. 

Where false information given to a public servant is contained in a 
letter posted at Hathras and delivered at Agra and the person giving the 
information is prosecuted for an offence under Section 182, I. P. C. in 

- the court of a magistrate of Hathras, beld, the offence was committed 
partly in one local area and partly in another or it consisted of several 
acts done in different local areas, viz., the acts of writing the letter and 
posting it at Hathras and the act of having it delivered through the post 
at Agra. Accordingly the provisions of Section 182, Criminal Procedure 
Code, applied to the case and the magistrate of Hathras had jurisdiction 
to try the case. 

In re Rathinems Pillai, Al I. R. 1932 Mad. 427 referred to. 

CRIMINAL APPEAL by the Local Government from an order of BABU 

Kasti Natu, Sessions Judge, Aligarh. 


Government Advocate for the Crown. 
K. D. Malaviya for the respondent. 


The following judgments were delivered:— 


NIAMATULLAH, J.—This is an appeal on behalf of the Local Govern- 
ment from an order passed by the learned Sessions Judge, Aligarh, in appeal 
from an order passed by a Magistrate of that district, convicting the res- 
pondent Narain Das of an offence under Section 182, Indian Penal Code. 

One Bed Ram made a report at the police station, Hatha, on June 16, 
1934 charging Narain Das with the offence of cheating. Sub-inspector 
Hukum Singh was deputed to investigate the case and went to search the 
house of Narain Das in that connection. Subsequently Narain Das who 
was dissatisfied, in some respects, with the action of Hukum Singh, sent a 
pétition by post to the Deputy Inspector General of Police who has his 
headquarters at Agra, complaining that the Sub- -inspector had, in the 
course of the search, taken possession of eight sovereigns and had given a 
receipt therefor. It was alleged that subsequently the Sub-inspector mis- 
appropriated the sovereigns. The Deputy Inspector General made an 
investigation and found that- the complaint was false. He decided to 
prosecute Narain Das for an offence under Section 182 and filed a com- 
ee in eee court of the Sub-divisional Magistrate, Hathras where Narain 
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Daş house was situate and where the offence of cheating was alleged by 
Bed Ram to have taken place. The Magistrate who tried the case convicted 
Narain Das of an offence under Section 182, Indian Penal Code and 
sentenced him to pay a fine of Rs. 1,000. Narain Das appealed from his 
conviction to the learned Sessions Judge, Aligarh. His counsel took a pre- 
liminary point and argued that the Sub-divisional Magistrate, Hathras had 
no jurisdiction to try Narain Das for an offence under ‘Section 182, Indian 
Penal Code in view of the circumstances of the case. It was pointed out 
that the petition sent by Narain Das was posted at Hathras but was received 
by the Deputy Inspector General at Agra. Accordingly it was contended 
that the offence under Section 182, Indian Penal Code was committed at 
Agra and not at Aligarh. This contention found favour with the learned 
Sessions Judge who set aside the conviction directing that the complaint 
of the Deputy Inspector General of Police be returned to him for presen- 
tation to the proper court. 

The present appeal is by the Local Government challenging the cor- 
rectness of the order of the learned Sessions Judge. — 

Mr. K. D. Malaviya who appears for the opposite party Narain Das 
has taken a preliminary objection to the effect that no appeal is maintain- 
able from the order passed by the learned Sessions Judge which is not one 
of acquittal. It is not necessary for us to express any decisive opinion on 
` the merits of this preliminary objection, as even if we held that no appeal 
lies, we think that, in the circumstances of the case, the memorandum of 
appeal should be treated as an application for revision under Section 435, 
Criminal Procedure Code. Whether the case be treated as one of appeal 
or of revision, the questions raised by the Local Government can be consi- 
dered by this Court and suitable orders passed according to the correct 
view of the questions decided by the learned Sessions Judge. | 

The learned Sessions Judge has based his decision on In re Rathinem 
Pillei accused’ in which a learned Judge of the Madmas High Court held 
that the gist of the offence under Section 182, Indian Penal Code is the 
giving of the information so as to cause a public servant to act on it and 
that the offence is completed when the information reaches the public 
servant. In that view the learned Judge held that the offence must be 
deemed to have been committed at the place where the letter addressed by 
post is received. It seems to have been contended before the learned Judge 
that Section 179, Criminal Procedure Code was applicable and that there- 
fore the offence was triable either at the place where the letter was posted 
or at the place where it was received. No reference appears to have been 
' made to Section 182, Criminal Procedure Code. If Section 179, Criminal 
Procedure Code, were the only section applicable to the circumstances like 
these, samething might be said in support of the view taken by the learned 
Judge. I am however of opinion that Section 182, Criminal Procedure 
Code is fully applicable to the present case. That section provides: 

‘Where it is uncertain in which of several local areas an offence was 
committed, or where an offence is committed partly in one local area and 
partly in another, or where an offence is a continuing one, and’ continues 
to be committed in more local areas than one, or where it consists of 
several acts done in different local areas, it may be enquired into or tried 
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by a Court having jurisdiction over any of such local areas. 

A reference to Section 182, Indian Penal Code will show that an 
offence punishable under that section is made up of several ingredients, one 
of alik is the giving of information to a public servant. Another is the 
intention or knowledge that the accused will by the information cause the 
public servant (a) to do or omit anything which such public servant 
ought not to do or omit if the true state of facts respecting which such 
information is given were known by him, or (b) to use the lawful autho- 
rity of such public servant to the injury or annoyance of any person. 

It seems to me that the act af giving information consists of some- 
thing: done by the giver and of the knowledge acquired by the person to 
whom the information is given. It is true that if the letter is not received 
by the public servant to whom it is addressed, the information cannot be 
said to have been given; but if the giving of information is at all complete, 
part of the action, at any rate, is done by the person giving the informa- 
tion. The writing and the posting of the letter at one place and the 
receipt of it at another taken together constitute the giving of information. 
It follows that the act of giving information partly takes place where the 
letter is written and posted. Apart from this, the intention which is an 
essential ingredient of an offence under Section 182, Indian Penal Code 
is entertained by the person giving the information at the place where the 
letter is written and posted. I am clearly of opinion that in a case like 
this where the information given to a public servant is contained in a 
letter posted at one place and delivered at another the offence is com- 
mitted partly in one local area and partly in another. 

The learned Government Advocate has relied upon several cases in 
which the publication of defamatory matter occurred at one place and the 
letter in which it was contained was posted at another. It was held that 
Section 182, Criminal Procedure Code was applicable as part of the offence, 
namely, publicationsof the matter contained in the letter, took place where 
the letter was received, though the defamatory words were written at 
another place where the letter containing it was posted. In these cases, 
reference was made to Section 179, Criminal Procedure Code also, though 
Section 182, Criminal Procedure Code was mainly relied on. Vide, M. R. 
Krishnamurthi Iyer v. C. V. Parasurama Iyer’, Mrs. K. Burke v. T. C. W. 
Skipp®, Gafur Karimbax v. Emperor*. ‘These cases are applicable to the 
present case so far as they are based on Section 182, Criminal Procedure 
Code. J need not consider whether Section 179, Criminal Procedure Code 
applies. oO l 

For the reasons already stated I am of opinion that the Magistrate at 
Aligarh who tried and convicted.the opposite party Narain Das had juris- 
diction to take cognizance of the case and that the learned Sessions Judge 
was not right in setting aside thé order of conviction passed by the Magis- 
trate. Even if I had held otherwise, it seems, to me, that Section -531, 
Criminal Procedure Code amply covers the case. That section lays down 


that : = 
- No’ finding, sentence or order of any Criminal Court shall be set aside 
merely on the ground that the enquiry, trial or other proceeding in the 
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course of which it was arrived at or passed, took place in a wrong sessions Cana} 
division, district, sub-division or other local area, unless it appears that Pails 
+ such error has im fact occasioned a failure of justice. sald 
"It is noteworthy that no objection on the score of jurisdiction was Naxane Das 
taken before the Magistrate trying the case, nor was it taken in the pun 
memorandum of appeal filed in the court of session. It was taken for the - ——»: 
first time in the course of arguments before the learned Sessions Judge. Nismet- 
It has not been complained that the trial in the court of the Magistrate has aa 
occasioned a failure of justice which would have been avoided if the trial 
had taken place at Agra. 


"The result is that I set aside the order of the’ Sessions Judge directing 
that the complaint be returned to the Deputy. Inspector. General of Police 
for presentation to a competent, Magistrate at Agra and direct him to hear 
and dispose of the appeal before him on the merits. . 

ALLSOP, J.—I entirely agree.- ‘Alsop, J. 

as ee ee A 182 of thé Criminal 
Procedure Code must apply to this case. It may be said in my opinion 
that the offence was one committed partly in one local area and partly in 
another, or that it consisted of several acts done in different local areas, 
namely,’ the acts of -writing the letter and posting it at Hathras and the 
act of having it delivered through the post at Agra. That being so, the 
Sub-divisional Magistrate of Hathras‘at Aligarh certainly: had jurisdiction 
to try the case. In any event it is obvious that the provisions of Section 
$31 of the Criminal Procedure Code apply. 


Order set aside 
THAKUR DAS AND OTHERS ? oe ee 
versus ; ee 
‘“EMPEROR* - 2 tee 


Public Gambling Act (III of 1867), Sec. 6—Presumption #nder—W ben can s be Oct. 14 
made, 


In order to entitle the prosecution to invoke to its aid the presumption Iasat Amuan, 
under Section 6 of the Public Gambling Act, the prosecution must prove J. 
affirmatively that the search was in accordance with the provisions of 
Section 5 of the Act, and where this fact is not proved the conviction of 
the accused cannot be sustained merely on the strength of the presump- 
tion referred to in Section 6. In other words, unless there is something 
on the record to show that the officer who conducted the search or issued 

~ “the warrant for search did so in pursuance of the belief that the house 

was used as a “common gaming. house,” no presumption can, on the 
recovery of instruments of gaming from the house, be made against the 
accused. 


Carmona Revision from an order of Piat Ria NATH, Sessions 
Judge of Aligarh. 
Saila Nath Mukerji, M. A. Aziz and Shri Rema for the applicants. . 
M. Waliullab (Assistant Government Advocate) for. the Crown. ; 
*Cr. Rev. 640 of 1935 ; 
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The following judgment was delivered by 

IQBAL AHMAD, J.—In deciding the present application it is impos- 
sible to overlook the fact that the Hathras police have at least on two 
previous occasions unsuccessfully, tried to implicate Babu Lal alias Tirkha, 
one of the applicants before me, of offences punishable under the Gambling 
Act, and that in one of those cases the evidence led by the prosecution was 
positively false. Babu Lal resides in the town of Hathras which has been 


‘described by the learned Sessions Judge in the course of his judgment in 


the present case as “a den of gambung”. ‘This remark of the learned 
Judge may or may not be correct; but it is wholly irrelevant in the consi- 
deration of the question as to whether there was sufficient material on the 
record to justify the conviction of the applicants under the Gambling Act. 
No presumption against the accused can be made by the mere fact that 
residents of a particular locality are addicted to gambling; and in a case 
where it is manifest that the police has on previous occasions made unsuc- 
cessful attempts to falsely implicate a man under the Gambling Act, the: 
Court must before recording an order of conviction, be satisfied that there 
was evidence of unimpeachable character to support the conviction. | 

In the case before me both the Magistrate and the Sessions Judge came | 
to the conclusion that Babu Lal was proved to be guilty of offences punish- 
able under Sections 3 and 4 of the Gambling Act, and 23 other persons 
who were jointly tried with Babu Lal were guilty under Section 4 of the 
Act. In examining the evidence ip the case the courts below, however, 
did not take note of the fact that Babu Lal had been on two- previous 
occasions prosecuted by the police for a similar offence, and acquitted. 
The order of acquittal in one of those cases was passed by this Court after 
the judgment of the Sessions Judge upholding the conviction recorded by 
the Magistrate, and the learned Judge, therefore, was justified in proceed- 
ing on the assumption that Babu Lal had to his credit a previous conviction 
under the Gambling Act. This assumption does not hold good now. 
But for this fact and another fact to be presently mentioned I might have, 
in accordance with the practice of this Court, accepted the findings recorded 
by the Sessions Judge. The observations contained in the judgment of < 
Harries, J. in Criminal Revision No. 169 of 1935 (Babu Lal alias Tirkba 
y. Emperor) however make it imperative to examine the evidence in this 
case with a view to ascertain the correctness or otherwise of the findings 
recorded by the courts below. While allowing the application of Babu 
Lal and setting aside his conviction under Sections 3 and 4 of the Gambling 
Act, the learned Judge observed as follows:— 

"What is extremely significant is that this man has been twice challened 

- by police and on each occasion unsuccessfully. In short, he appears to be 

just the man whom the police would have liked to be convicted. I am 
driven to the conclusion that the desire to convict this man appears to 
ee ee 
witnesses for the prosecution were guilty of perjury.......... 

These observations of the learned. Judge counsel caution in accepting 
the evidence led by the police against Babu Lal in the present case ds the 
previous case in which Babu Lal was acquitted by this Court is closely 
connected with the case giving rise to the present application. 


- 
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On October 31, 1934, the Hathras police obtained two warrants 
from the sub-divisional Magistrate under Section 5 of the Gambling Act to 
enter and search the house of Babu Lal. The simultaneous issue of two 
search warrants is a bit odd; but it is not a matter of much consequence in 
the present case. Armed by the warrants the station officer of Hathras 
first entered and searched the house of Babu Lal on November 1, 1934, 
and Babu Lal was in due course prosecuted and convicted by the Magis- 
trate and the Sessions Judge of Aligarh. Babu Lal was, however, as 
already stated, acquitted on revision by .this Court. 

After the first raid one of the warrants still remained with the Hathras 
police and the same was utilised for a raid on Babu Lal’s house on November 
7,1934 at 4am. It was the Diwali night and gambling was at the time 
admittedly going on in Babu Lal’s house. The police recovered from the 
phar 16 cauris, one set of cards, a sum of about Rs.41 in cash and from a tin 


I Shel Ahan 
J. 


(dibya) a sum of Rs, 191-11-3. A gold chain, one gold button set, and - 


one gold ring are also alleged to have been taken possession of by the lice 
at the same time. Babu Lal and 23 other persons were opleged ind 
convicted by the Magistrate. All the accused were sentenced to fine, vary- 
ing from Rs. 250 to Rs. 5. The total amount of the fine imposed by the 


Magistrate on the accused was Rs. 1,045 and the judgment of the Magis- 


trate concluded as follows: 


Two-thirds of the fine, when realised,. will be at the disposal of the 


Superintendent of Police for distribution in reward to the police. The 
cash found at pher and recovered from the dibys of mal also go 
towards reward, while the instruments will be returned and all cash and 
ornaments recovered from the person of the accused shall also be restored 
to them. ‘The instruments of gaming will be destroyed. Before con- 
cluding I must bring to the notice of the Superintendent of -Police the 
name of Babu Jagdamba Prasad, prosecuting” Sub-Inspector, who has been 
of great help to me in the trial of this case. i 

The total amount that the Magistrate directed to be distributed as 


occasion of the Diwali festival and no credit can be claimed by the police 
for having detected gambling on the particular night. Further I am 
wholly unable to endorse the certificate given by the trial Magistrate to 
Babu Jagdamba Prasad, prosecuting Sub-inspector. The case was a simple 
case in which only three witnesses for the prosecution were examined. e 
story that they had to tell was confined within a narrow compass, and the 
record does not exhibit skilful handling of the case by the prosecuting Sub- 
inspector. But for the fact that the trial Magistrate brought the help 
given by the prosecuting Sub-inspector to the notice of the Superintendent 
of Police, the prosecuting Sub-inspector would not have had a share in the 
amount ear-marked by the Magistrate for reward to the police. It is need- 
54 
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less to pursue this matter further. Suffice it to say that order for the 
distribution of reward to the police passed by the trial Magistrate in the 
Present case betrays an undue anxiety on his part to put money in the 
pocket of the police, and this fact robs his judgment of the value that I 
would otherwise have been prepared to attach to it. The order, at any 
rate, points to the desirability of not accepting the findings of the Magis- 
trate without examining the evidence in the case. 

witnesses for the prosecution were examined, viz., M. Anwarul 
at station officer, Hathras, Ram Chandra Mukhya, and Ganga, informer. 
Both Anwarul Haq and Ram Chandra admitted that “nel was not being 
taken in their presence”. Their evidence was, therefore, of no help to the 
prosecution. The accused admitted that they were gambling at the time 
of the raid in the house of Babu Lal. But this admission in the absence of 
the proof of the fact that nal was being taken by Babu Lal or profit was 
made by him could not warrant the conviction of the accused under the 
Public Gambling Act. The evidence of the Sub-inspector and Ram 
Chandra mukbys must, therefore, be left out of account. Both the 
courts below believed the evidence of Ganga and based the conviction of 
all the 24 accused on his evidence. Ganga deposed that on the Diwali day 
in the afternoon the station officer asked him if gambling was going on in 
Babu Lal’s house, and on his replying in the affirmative the station officer 


„directed him “to have a watch and inform him.” Ganga stated that he 


accordingly went to the house of Babu Lal and himself took part in the 
gambling, and left Babu Lal’s house at about midnight, and went and in- 
formed the station officer that gambling was in full swing in Babu Lal’s 
house. Then the raid was made on Babu Lal’s house. Ganga is, on his 
showing, a police informer, and had once before appeared as a witness for 

prosecution in another case. He, according to his statement, gambled 
on more than one occasion. He is man of no status whatsoever, and earns 
his living by working at a Aalwai’s shop by preparing batasbas (sweets). 
Ganga was not present at the time of the raid, and his evidence was confined 
to the fact that when he went to Babu Lal’s house earlier in the night he 
took part in gambling and paid nal. I decline to place reliance on the testi- 
mony of Ganga. In his cross-examination he stated that there are two 
rooms in the house, and one of them has a tin-shed. The Magistrate at the 
request of the accused made a local inspection and found that there was no 
tin-shed as stated by Ganga. This fact leads to the conclusion that Ganga 
never went to Babu Lals house. The Magistrate observed “that it is’ 
possible that the witness in the night mistook a chepper for a tin-shed.” 
I regret I cannot share this view of the learned Magistrate. 

A number of witnesses were examined by the accused, who stated that 
they themselves took part in gambling that night, and that no commission 
was charged by Babu Lal. ‘The learned Judge of the court below dis- 
believed those witnesses “as they themselves were gamblers.” But he 
forgot that Ganga was, according to his own statement, also a gambler, and 
tarred with the same brush as the defence witnesses. In short, I hold that 
Ganga’s evidence was untrue, and that there was no reliable evidence pro- 
duced by the prosecution to prove that commission was charged by Babu 
Lal. | | 
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It may be as stated by the station officer, that a sum of Rs. 195 was 
found in a dibya but the recovery of this amount in no way proves that 
commission was charged by Babu Lal. Babu Lal was also taking part in 
the gambling, and he may have kept the money in the dibya for the 
purpose of gambling. I am also not prepared to believe that the gold 
chain, gold buttons and ring were recovered from the dibya, and I prefer 
to believe the statement of the defence witnesses on the point, who stated 
that these articles were taken from the person of Kedar Nath when he was 
put in the lock-up. 

The learned Sessions Judge has, in upbòlding the conviction of the 
24 accused, made reference to Section 6 of rhe Gambling Act. That sec- 
tion provides that when instruments of gaming are found in any house, 
room etc. entered or searched in accordance with Section 5 of the Act, or 
about the person of any of those who are found therein, it shall be evidence 
until the contrary is made to appear, that such house, room etc. is used as 
a common gaming house, and that the persons found therein were there 
present for the purpose of gaming although no play was actually seen by 
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the officer conducting the search. It is clear that the presumption pro- , 


vided for by Sec. 6 can arise only where scarch is made in strict compliance 
with the provisions of Sec. 5 of the Act; and if the seasch is not proved to 
have been duly made, no such presumption can be made. It follows that 
in order to entitle the prosecution to invoke to its aid the presumption 
under Sectioh 6 of the Act, the prosecution must prove affirmatively that 
the search was in accordance with the provisions of Section 5 of the Act, 
and where this fact is not proved the conviction of the accused cannot be 
sustained merely on the strength of the presumption referred to in Section 
6. Instruments of gaming like cards, can be found in any and every 
house, and the mere recovery of such articles can by no means lead to the 
presumption that a house is a “common ing house”. It is only when 
entry into the house is effected and ee i is made on receipt of “credible 
information” by the officers mentioned in Section $ that a house etc. is 
used as a “common gaming house” and instruments of gaming are on such 
search found in the house that the presumption referred to in Section 6 
comes into play. In other words, unless there is something on the record 
to show that the officer who conducted the search or issued the warrant 
for search did so in pursuance of the belief that the house was used as a 
“common gaming house”, no presumption can, on the recovery of instru- 
ments of gaming from the house, be made, against the accused. In the 
present case there is no such evidence, and, therefore, the conviction of 
the 24 persons cannot be sustained on the strength of any presumption 
against them. 

The result is that I am satisfied that all the 24 persons were wrongly 
convicted. Only 7 of the 24 persons have applied in revision to this 
Court; but having regard to the conclusion arrived at by me I must, in 
the exercise of my revisional jurisdiction, set aside the conviction of all the 
24 persons. Accordingly I allow this application, set aside the conviction 
of all the 24 accused, including the applicants before me, and direct that 
the fine, if paid, be refunded to them, 

Application allowed 
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ZAHUR UDDIN AHMAD (Defendant) 
: Versus 
CHIMMAN LAL (Plaintiff)* 

Municipalities Act, Sections 116(b), 224(6) end 124—Well end land attached 
to it—Dedicated by owner for public use—Vest in Municipal Board under 
Section 116(b)—Board can close well and stop public from using well and 
lend attached to it—And sell the seme under Sec. 124—Public bas no remedy 
against transferec—Remedy of public provided in Section 34. 

Where the plaintiff brought a suit under Order 1, Rule 8, Civil Procedure 
Code against the defendant for a declaration that the land in suit with the 
well in it, which had been purchased by the defendant from the Municipal 
Board, was dedicated by its owner for public use and for a mandatory in- 
junction restraining the defendant from interfering with the rights of 
the public. Held, that the well and the land attached to it being public 
property vested in the Municipal Board under Section 116(6), Munici- 
palities Act, and under Section 224(b) the Municipal Board had a right to 
close the well and thereby stop the public from using the well and the 
land attached to it, and under Section 124 it had a right to sell the same. 
Accordingly the plaintiff had no remedy against the defendant who had 
acquired the land for valuable consideration from the Board. 

Muhommad Raza Khan v. Mubemmad Askari Kben, 22 A. L. J. 729 at 
733 referred to. : 

Section 34, Municipalities Act, makes a provision for the remedy of the 
public in such a case. 

SECOND APPEAL from a decree of A. P. Genrprar Esq., Additional 
Subordinate Judge of Bareilly, confirming a decree of Basu MrrHan Lat, 
Munsif. 

K. N. Ketju, M. A. Aziz and G. S. Pathak for the appellant. 

P. M. L. Verma for the respondent. 


The following judgment was delivered by 


Ganca Natu, J.—This is a defendant’s appeal and arises out of a 
case brought against him by the plaintiff-respondent on behalf of the 
Hindu public of Mohallah Shahamatganj, Bareilly, with the permission of 
the court, for a declaration that the land in suit with the well in it was 
dedicated to the public in which the plaintiff and the Hindu public as a 
whole have got a customary right of easement of holding fairs, keeping 
water stalls and pitch shamianas for the comfort and benefit of the public 
and drawing water from the well, and for a mandatory injunction restrain- 
ing the defendant from interfering with the rights of the public to draw 
water from the well and to worship the pipal tree and restraining the 
defendant from making any constructions on the land. The plaintiff 
claimed Rs.10 for damages for two paker trees alleged to have been cut 
away by the defendant. The plaintiffs case was that about 80 or 90 
years ago one Chhatoo Bhagat constructed the well in dispute which is 
known as Shero Wala Kunwa and dedicated it with the land attached to 
it for the benefit of the public. On occasions of the fairs of Naryawal, 
Nekpur and Dasehra and other fairs water stalls and Shamianas were put 

*S. A. 1292 of 1933 
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up on the land for the comfort of the public. Chhatoo Bhagat also 
planted a peepal tree which has constantly been worshipped by the Hindus. 
The defendant has purchased the land from the municipal board and taking 
wrongful possession over it has started making constructions on it, thereby 
interfering with the Aoma e of easement of the public. The 
defendant contended that the land was never used for the p alleged 
by the plaintiff, that it belonged to the municipal board, Bareilly, 1 that the 
defendant has purchased it from it and that the peepal tree had no concern 
with the land in suit. He also pleaded that the suit was barred by Section 
41 of the Transfer of Property Act. The learned Additional -Munsif 
found that the well and the land attached to it had been dedicated by 
Chhatoo Bhagat to the public and it had been used by the public on the 
occasion of fairs for more than 60 years, that the public. had acquired a 
customary right of easement in the land as well as for the use of the well, 
that the peepal and other trees were outside the land in dispute and that no 
tree was proved to have been cut away by the defendant in which the 
plaintiff could have any right. He also held that the suit was not barred 
by Section 41 of the Transfer of Property Act. On appeal, the decree 
of the trial court was confirmed by the learned Additional Subordinate 
Judge. ‘The defendant has come here in appeal against the decree of the 
learned Additional Subordinate Judge. ` 

It was argued by Dr. Katju on behalf of the appellant that accepting 
the findings of the lower courts the plaintiff had no case. Pae 
found by both the courts below that the well and the land attached to it 
was public property. Under Section 116(b) of the Municipalities Act 
the well and the land attached to it vested in the municipal board and 
belonged to it. Section 116 lays down:— 

- Subject to any special reservation made by the Local Government, al 
property of the nature hereinafter in this section specified and situated 
within the municipality shal! vest in and belong to the board, and shall, 
with all other property which may become vested in the board, be under 


ith or appertaining thereto, and also 
any adjacent land not being private property appertaining to any public 
tank or well. 


Gongs Nath, 


The well and the land attached to it being the public property no 


doubt is covered by Clause (b); Section 116. Section 124 of the same 
Act gives power to the board to transfer any property by sale or exchange 
vested in it except the property held by it on any trust, the terms of 
which are inconsistent with the right to so transfer. Section 124, Clause 
(1) lays down:— 

Subject to any restriction imposed by or under this Act, a board may 
transfer by sale, mortgage, lease, gift, exchange or otherwise any property 
vested in the board, not being property held by it on any trust the terms 
of which are inconsistent with the right to so er. 

It cannot be said that the well and the land in dispute were held by the 
board in trust inasmuch as no trust was created. The municipal board 
assumed ownership not under-any trust but under Section 116(b) of the 
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Municipalities Act. The other section which restricts the powers of the 
municipal board is Section 119 of the Municipalities Act which relates to 
public institutions. Section 119(3) lays dewn:— 

Ail property, endowments, and funds belonging to any public institu- 
tion vesting in, or placed under the management, control and administra- 
tion of a board shall be held by the board in trust for the purposes to 
which such property, endowments, and funds were lawfully applicable at 
the time when the institution became so vested or was so placed. 


The land and the well in dispute do not belong to any public institu- 
tion and therefore Section 119(3) also does not apply to the case. 

As regards the rights of the municipal board to prevent the public 
from using any property which has been dedicated at one time for public 
use and which falls under Section 116 of Municipalities Act it appears from 
Section 219 which applies to public streets and Section 224 which applies 
to wells that the municipal board can do so in respect of the properties 
over which it assumes ownership under Section 116 and in respect of which 
municipal board’s powers are not restricted under Section 119 and Section 
124. Section 219(c) lays down:— 

A board may turn, divert, discontinue or close any public street so 
vested. 

Section 224(b) lays down:— 

The board may from time to time enlarge, lessen, alter the course of, 
cover in or otherwise improve any waterworks and discontinue, close up, 
( or remove the same. 
The word “water works” includes well under Section 2, Clause (26). 
As observed in Mubemmad Raza Khan v. Mubammad Askari Khan} 

highways, streets and public roads are older than municipalities, and older 
than the section which vests them in municipalities. Every public road 
or way must have a history and every piece of land in the Province must 
have had an ownership at some time or another, and land which was once 
in private ownership can only be converted into public use in respect of its 
surface by an act of dedication. ‘The existence of a prior dedication with 
regard to an ancient public way, takes very much nature of what is 
called a lost grant. Where a public way is found and no traces are forth- 
coming of its origin, the law presumes the dedication, or 2 lost grant by 
the owner to whom the land belonged, and who alone could dedicate it. 

The case of the well and the land attached to it which is in dispute 
and which, as found by the courts below, was dedicated by its-owner for 
public use stands on the same footing as a public street or passage which is 


` dedicated by its owner for public use. As pointed out above under: Sec- 


tion 219(c) and under Section 224(b) the municipal board has been given 
4 power under the Act to close the streets and the wells and thereby stop 
the public from using it. There is no reason why the municipal board 
cannot do the same in respect of the land and the well in dispute which 
was public property and which falls under Clause (b), Section 116. 
Now the question is whether the public has any right to stop the 
municipal board from interfering with its rights. Section 34 of the 
Municipalities Act makes a provision for the remedy of the public. The 
public can move the Commissioner or the District Magistrate who may 
122 A, h J. 729 at 733 
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prohibit the execution or further execution of the resolution or order passed 
or made by a board or a committee of a board. The resolution was passed 
by the municipal board before the land in dispute was given to the defen- 
dant partly in exchange of the land taken from the defendant by the 
board for the purposes of a school and partly for cash consideration. As 
soon as the resolution was passed the public or any member of the public 
could have moved the Commissioner or the District Magistrate to take 
the necessary action under Section 34 of the Municipalities Act to prohibit 
the board from executing its resolution. 

If the municipal board had a right, as it had, to stop the public from 
using the well and the land attached to it and to sell it, the plaintiff has 
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no remedy against the defendant who has acquired the land for valuable: 


consideration from the board. It is therefore ordered that the appeal be 
allowed with costs throughout and the decree of the lower appellate court 
be set aside. 
Permission to file a Letter Patent Appeal be granted. 
Appeal allowed 


CHHOTELAL AND ANOTHER 
Versus " 
EMPEROR* 

Criminal Procedure Code, Sec. 235(2), General Cleanses Act, Sec. 26—Accused 
convicted on same set of facts for offences wader Sec. 295, Mussict palities 
Act, end Sec. 353, I. P. C—Whether trial under these sections competent— 
Penal Code, Sec. 353—Offence under—When made ont—Prosecution must 
prove that the officer was in fact performing « duty which was legally 
imposed on bim. 

Where the Superintendent of the Notified Area went with a peon and 
attempted to execute a distress warrant, but they were resisted and the 
applicants were accordingly prosecuted and convicted on the same set of 
facts for two different offences viz., under Section 295, Municipalities 
Act and Section 353, I. P. C. Held, that under Section 235(2), Criminal 
Procedure Code, the applicants could be tried for each of these offences at 
one and the same trial, since the allegations, if true, will constitute two 
offences and will not be the same offence within the meaning of Section 


26, General Clauses Act. Jot? Prashad Gupte v. K.-E., 1931 A. L. J.`. 


986 referred to. Held, further, that the warrant of distress being bad 
by reason of the invalidity of the bill of demand and the notice of demand 
which must be issued to a defaulter before the issue against him of a 
warrant of distress, the offence did not fall under Section 353; E P. C. and 
the conviction of the applicants must be altered to a conviction under 
Section 352, I. P. C. Where the prosecution sets out to prove that an 
accused person has assaulted an officer of the Board while engaged in the 
performance of his duties as such officer, it must first of all establish that 
the said officer was in fact performing a duty which was y imposed 
on him. Mubemmad Ibrabim v. Emperor, A. I. R. 1931 Lah. 524 and 
Emperor v. Bhopo, A. I. R. 1933 Sind 174 relied on. 

CRIMINAL REVISION from an order of Panprr Vistinu Ram MEHTA, 

Sessions Judge of Mirzapur. l 
"Cr. Rev. 685 of 1935 
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K. N. Malaviya and M. N. Agarwala for the applitants. 
M. Waliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


COLLISTER, J.—These two revisions can be dealt with together. In 
one case Chhote Lal and Mahabir were convicted under Section 353, L 
P., C. and Section 295 of the Municipalities Act and in the other case Sheo 


Narain and Ram Prasad were convicted of similar offences. It appears 


that the applicants were in arrears in respect to certain taxes which were 
due to the Notified Area Committee of Chunar. * First a bill of demand 
was issued to them and then a notice of demand, and finally a distress 
warrant was issued. The Superintendent of the Notified Area Committee 
went with a peon and attempted to execute the warrant; but they were 
resisted and the applicants were accordingly prosecuted. The trial court 
sentenced each of them to undergo two years’ R. I. and to pay a fine of 
Rs. 200 each under Section 353, I. P. C. and to pay a fine of Rs. 50 each 
under Section 295 of the Municipalities Act; but in appeal the Sessions 
Judge was very rightly of opinion that there was no sufficient ground for 
inflicting the maximum penalty and he reduced the sentence to six months’ 
R. I. and a fine of Rs. 20 under Section 353, I. P. C. and to a fine of 
Rs. 10 under Section 295 of the Municipalities Act. 

Various points have beeń taken before me in revision. The first is 
that a person cannot be legally tried for an offence under the Penal Code 
where the offence is triable under the Municipalities Act. This plea is 
based on the assumption that an assault or use of criminal force is punish- 
able under the Municipalities Act. I am referred to the case of Chandi 
Pershad v. Abdur Rabman'. In that case the Court observed: 

The Municipal Act is intended to be complete in itself as regards offences 
committed against the Municipal Commissioners and we can find no indi- 
cation in the Act of any intention to make a delinquent also liable to 
punishment under the Penal Code. 

But in Joti Prasad Gupta v. K.-E? where a person had been convicted 
under Section 9(a) of the Salt Act and under Section 117 of the Penal 
Code, it was held by a Bench of this Court that as there was nothing in 
the special act to exclude the operation of the general criminal law, it could | 


„not be inferred that there was an intention on the part of the legislature 


to exclude it. It was held that there was no bar to the accused being 
prosecuted for abetment under Section 117, I. P. CG. instead of under 
Section 9(c) of the Salt Act. It was pointed out by the learned Judges 
that in Segu Baliab v. Ramesmiab*, the case of Chendi Pershad v. ur 
Rabman had not been followed by the Madras High Court. It was held 
in that case that a n could be convicted under Sections 421 and 424 
of the Penal Code leah the facts alleged amounted to an offence under 
Section 43 of the Provincial Insolvency Act (Act III of 1907); the 
prosecution could be either under the Provincial Insolvency Act or under 
the Penal Code. Under Section 26 of the General Clauses Act it 18 laid 
down that where an act or omission constitutes an offence under two or 
more enactments, then the offender shall be liable to be prosecuted and 


17, L. R. 22 CaL 131 71931 A L. J. 986 
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punished under either or any of those enactments, but shall not be liable 
to be punished twice for the same offence. In the present case however 
the applicants have been convicted on the same set of facts for two differ- 
ent offences, one being the offence of obstructing or molesting an employee 
of the Board in the performance of his duty (which is practically equi- 
valent to Section 186, I. P. C—Vide Note I to Section 295 of the Muni- 

ipalities Act) and the other being the offence of assaulting or using 
criminal force to a public servant in the executjon of his duty. “Molest- 
ing” is not defined, but presumably it is something less than an assault or 
use of criminal force and is ejusdem generis with “obstructing.” Under 
Section 235(2) of the Criminal Procedure Code the applicants could be 
tried for each of these offences at one and the same trial, since the allega- 
tions, if true, will constitute two offences and will not be the same offence 
within the meaning of Section 26, the General Clauses Act. The position 
in fact is just the same as though the applicants had been prosecuted under 
Section 186 and Section 353 of the Penal Code and, as I have already said, 
the trial under those two sections will be competent under Section ae) 
of the Griminal Procedure Code—Vide Illustrations (1) and (K) to that 
section. 

The next plea taken is that the complaint quoad Section 295 of the 
Municipalities Act was not properly presented. ‘The complaint was signed 
by the Superintendent and wes presented by him and it is proved that a 
resolution was passed by the Board on May 24,'1927 which authorised the 
Superintendent to file such complaints, a reservation being added that they 
must have the formal approval of the Chairman. The record shows that 
on May $, 1935 the Chairman wrote the following order:— 

“Let criminal proceedings be started against them.” It is not con- 
tended that the signature on that order is not the signature of the Chair- 
man and therefore it is obvious that this complaint was presented with 
the Chairman’s approval. 

It is next contended that the distress warrant was not legally issued. 
This warrant was signed and issued by the Chairman. Section 297 (g) 
of the Municipalities Act as modified for Notified Areas provides that a 
Board may make regulations as to the delegation of powers, duties or 
functions to the Chairman; and Section 169(1) enacts that a warrant of 


distress may be “caused to be issued by the Board” and Clause (2) pra- 


vides that every such warrant shall be signed by the Chairman of the 
Board or by an officer to whom the Board had delegated its power by 
regulation. It is argued that, although the Chairman has power to per- 
form the act of signing a warrant, he cannot do so until the Board has 
caused the warrant to be issued unless, of course, the Board has delegated 
its power of issuing warrants to the Chairman under Section 297 (8). 
which fact has not been proved in the present case. The definition of 
“board” in Section 2 includes any nah authorised by or under the 
Act to exercise the power or perform the duty; but it is clear that before 
the Chairman can represent the Board he must first have authority from 
the Board itself. All that the prosecution has shown in this case is that 
the Chairman has authority to sign a warrant of distress, which is the last 
or practically the last act in the issuing of a warrant; but there is nothing 
55 i 
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to show that the Board had by regulation under Section 297 authorised 
the Chairman on his own initiative to cause a warrant to be issued. In 
the circumstances I am very doubtful whether the prosecution has dis- 
charged its onus of proving that the warrant was legally issued; but it is 
not necessary to decide this point because, for reasons which I am about 
to give, I am of opinion that the warrant was illegal on other grounds. 
The bill of demand and the notice of demand were signed by the 
Superintendent. Under Section 166 and Section 168 of the Municipalities 
‘Act it is the duty of the Board to cause a bill of demand to be presented 
to the defaulter and thereafter to cause a notice of demand to be served 
upon him. Admittedly there is no establishment list and there is nothing 
to show what duties have been assigned to the Superintendent still less is 
there anything to show that under Section 297 there has been any delega- 


tion of power to him to sign bills of demand and notices of demand. -It. 


was the clear duty of the prosecution to establish that these documents 
were validly issued. That onus has not been discharged and there can be 
no presumption under Section 114 of the Evidence Act so as to relieve the 
prosecution of its duty. When the prosecution sets out to prove that an 
accused person has assaulted an officer of the Board while engaged in the 
performance of his duties as such officer, it is obvious that it must first 
of all establish that the said officer was in fact performing a duty which 
was legally imposed upon him. ‘Thus, even if the warrant of distress were 
held to be otherwise valid, it would be bad by reason of the invalidity of 
the bill of demand and the notice of demand which admittedly must be 
issued to a defaulter before the issue against him of a warrant of distress. 

It now remains to be seen whether the applicants are entitled to an 


acquittal. It is contended by the Assistant Government Advocate that 


under Section 99-of the Penal Code the applicants were deprived of any 
right of resistance. On behalf of the applicants I have been referred to 
Kishori Lal v. Emperor* (which was a case decided by myself) and to 
(Yedama) Subberamia v. Emperor”. It is to be noticed however that 
Section 99 was not considered in either of those cases and accordingly the 
accused were acquitted. In Mudemmad Ibrabim v. Emperor? which was 
a case of an assault on two peons and a chaukidar who had gone to demand 

ayment of a tax, but had with them only a list of defaulters and no 

gal writ of demand, it was held that the conviction under Section 353, 
I. P. C. was illegal, but the conviction was altered to one under Section 
352, I. P. C. In Emperor v. Bhopo"™ a similar view was taken. Section 
99, I. P. C. was considered and the learned Judges who decided that case 
observed as follows:— 

If the acts of the public servant are not strictly justifiable, if he is not 
discharging a duty imposed on him by law, if be is not doing what it is his 
duty to do as a public servant, the offence does not fall under Section 
353. It falls under Section 352. Section 99, I. P. C. does not cure the 
defect caused by the irregularity. ‘The effect of Section 99 is merely to 
remove certain rights of private defence. 

The conviction was accordingly altered from one under Section 353 to 


one under Section 352 of the Penal Code. This seems to be the correct 
1A. L R. 1934 AIL 1016 "A. L R 1934 Mad. 206 
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view. There is no reason to suppose that the Superintendent, who is 
admittedly a servant of the Board, was not acting in good faith and under 
colour of his office. In my opinion therefore the conviction of the appli- 
cants under Section 353 must be altered to a conviction under Section 
352, I. P. C. i 

Finally it is contended that Chhote Lal is not liable to be convicted 
inasmuch as the. evidence shows that he merely challenged the Superinten- 
dent. I do not think that there is any force in this plea. The evidence 
shows that Chhote Lal challenged the Superintendent and Mahabir gave 
a slap to the n, and then they both abused the peon and the Super- 
intendent. Obviously they were acting in concert and were equally guilty. 
In fact, one witness says that Chhote Lal ordered his nephew Mahabir to 
stap the peon. ' 4 

In the result I dismiss these applications in respect oii conviction 
under Section 295 of the Municipalities Act and the sentences of fine 
which have been inflicted under that section. I set aside the conviction 
under Section 353, I. P. C. and substitute for it a conviction under Sec- 
tion 352, I. P. C. I understand that the applicants bave been in jail till 
a few days ago when I granted them bul I ‘reduce the sentence of 
imprisonment to the period already undergone and I maintain the sentence 
of fine. | 


| MANNI GIR (Plaintiff) 
Versus - 
AMAR JATI CHELA AND ANOTHER (Defendent)* - 

Legal Representative—Snit on promissory mofe—One legal representative of 
deceased debtor impleaded within limitation—Otbers tmpleaded beyond limita- 
tion—W bether suit cen be decreed against all. 

Where, after the death of the debtor, the creditor sued for recovery of 
money on the basis of a promissory note executed by the deceased debtor, 
_ impleading one A as the sole defendant in the suit. Subsequently B and C 
were added as defendants after the expiry of the period of limitation for 
recovery of the amount due; and the claim was decreed against A to the 
extent of the assets, if any, of the deceased debtor in his hands, but the 
claim against B and C was dismissed on the ground that they were not 
impleaded within limitation. Held, on appeal, that ‘the decree passed by 
the court below was correct. If more than one person was in possession 
of the assets of the deceased debtor, every one of them was, to the extent 
to which he was in possession of the assets, a legal representative. The 
mere fact that one of the legal a was impleaded as defendant 
within limitation could not warrant g of a decree against the 
ave a ee ee ee 
limitation for the suit. 
Muttyjan v. Abmad Ally, -L L. R. 8 Cal. 370, Kbursketbibi v. Keso 
Vineyek, I. L. R. 12 Bom. 101, Virchend v. Kondu, I. L. R. 39 Bom. 729 
and Devalsva v. Bhimaji Dhondo, I. L. R; 20 Bom. 338 referred to. 


Crv Revision from an order of PANpiT BisHAaN NARAIN TANKHA, 
Small Cause Court Judge of Azamgarh. 
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A. P. Pandey for the applicant. 7 

S. N. Verma for the opposite partjes. 

The following judgment was delivered by 

IQBAL AHMAD, J.—This is an application in revision against a decree 
passed by a Court of Small Causes in a suit brought by the plaintiff for 
the recovery of a sum of Rs. 306-8-0 on the basis of a promissory note 
dated August 16, 1931, executed by one Sheo Narain Jati. Sheo Narain 
died before the institution of the suit and the plaintiff impleaded one Jadu 
Nandan Jati as the sole defendant in the suit. 

It was alleged in the plaint that the loan was taken by Sheo Narain 
in the capacity of the mahant of a particular math, with a view to defray 
the expenses of the math, and the plaintiff, accordingly, prayed for a 
decree declaring his right to realize the amount due to him from the math 
property. The learned Small Cause Court Judge however held that the 
allegation that the debt was taken for the purposes of the math was not 
proved, and, as such, the plaintiff was not entitled to realize the amount 
due to him from the math property. ‘This decision of the learned Judge 
is not assailed before me. 

Jadu Nandan Jati contested the suit inter alis on the ground that 
two persons named Amar Jati and Itwar Jati were necessary parties to the 
suit. The two last named persons were then added as defendants, but 
this was done after the expiry of the period of limitation for the recovery 
of the amount due on the ‘basis of the promissory note. 

Amar Jati and Itwar Jati also contested the suit and the learned Judge 
dismissed the claim as against them on the ground that they were impleaded 
as defendants after the expiry of the period of limitation. The claim 
against Jadu Nandan Jati was decreed; but the decree was confined in its 
operation to the assets, if any, of Sheo Narain in the hands of Jadu 
Nandan. 

The plaintiff being dissatisfied with the decree of the learned Small 
Cause Court Judge has come up in revision to this Court and it is con- 
tended on his that as Jadu Nandan was in possession of some of 
the assets of Sheo Narain the court below should have passed a decree 
against all the three defendants, notwithstanding the fact that two of 
those impleaded in the suit after the expiry of the period of limitation. 


| The argument is that 2s the decree passed in the plaintiff’s favour for 


recovery of the debt due from Sheo Narain could only be realized from 
the assets of Sheo Narain, and as Jadu Nandan was in possession of some 
of those assets, he must be decmed to have effectively represented the 
entire assets left by Sheo Narain, and accordingly the plaintiff was entitled 
to a decree entitling him to realize the decretal amount from the assets of 
Sheo Narain, irrespective of the fact whether those assets were or were 
not in possession of Jadu Nandan. In other words it is argued that the 
suit was in substance a suit:for recovery of the money claimed from the 
assets of Sheo Narain and was not against any defendant in his personal 
capacity, and as one of the persons in possession of those assets was su 

within the period of limitation, an effective decree executable against the 
entire assets of Sheo Narain could be and ought to have been passed not- 
withstanding the fact that some of the defendants were brought upon 
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the record after the expiry of the period of limitation. In support of 
these contentions reliance has been a on the decision in Muttyjan v. 
\Abmad Ally, Khurshetbibi v. Keso Vinayeh®, Virchend Vajikaranshet v. 
Kondu? and Devalava v. Bhimaji Dbondo*. In my judgment there is no 
force in the contentions advanced on behalf of the plaintiff-applicant. 


The decree prayed for by the plaintiff was a simple money decree 
and the plaintiffs claim could be decreed only against those defendants 
who were sued before the expiry of the period of limitation. As Amar 
Jati and Itwar Jati were impleaded as defendants after the period to bring 
a suit on the basis of a promissory note had expired no decree could be 

against them. Jadu Nandan was sued as a legal representative of 
Sheo Narain and not in a representative capacity. The mere fact that 
Jadu Nandan was impleaded as a defendant within time could not, there- 
fore, warrant the passing of a decree against persons who were not made 
defendants till the period of limitation for the suit had expired. The 
plaintiff no doubt was entitled to a simple money decree against the legal 
representatives of Sheo Narain and to realize that decree from his assets. 
But if more than one persons was in possession of those assets, every one 
of those persons was, to the extent to which he was in possession of the 
assets, a legal representative of Sheo Narain. If the plaintiff did not sue 
some of the legal representatives within the period of limitation the decree 
could have no efficacy against them, and their possession over the assets 
could not be disturbed in execution of the decree by which they were not 
bound. In the case before me the decree nbd doubt is executable so far 
as the assets of Sheo Narain in the hands of Jadu Nandan are concerned; 
but as no decree has been or could be passed against the other two defen- 
dants, the assets in their possession cannot be attached and sold in execution 
of the decree obtained against Jadu Nandan alone. 

The cases relied upon by the learned counsel for the plaintiff-appli- 
cant are authorities for the proposition that a decree with respect to a debt 
due from a deceased Mohammedan obtained against only some of his 
heirs is binding on his other heirs notwithstanding the fact that those 
other heirs were not impleaded as defendants in the suit. With all respect 
I am unable to agree with these decisions. 


In Muttyjon v. Abmed Ally it was held that when a creditor of a 
deceased Mohammedan sues the heir in possession and obtains a decree 
against the assets of the deceased, the suit is to be looked upon as an 
administration suit; and those heirs of the deceased- who have not been 
made parties cannot, in the absence of fraud, claim anything but what 
remains after the debts of the testator have been paid. To the same 
effect js the decision in Kburshetbibl v. Keso Vinayek. In these two 
cases the creditor had obtained a simple money decree against the assets 
of a deceased Mohammedan only against some of the heirs of the deceased 
who were in possession of the estate. and the other. heirs, who were not 
in possession, were not impleaded as defendants to the suit. 


In Devaleva v. Bhimaji Dbondo the facts were as follows:— 
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COE One Nur Saheb, a Mohammedan, mortgaged some land to a man 

i935 named Bhimaji Dhondo. Nur died leaving a widow, a son and two 

— daughters as his heirs. The mortgagee brought a suit against the son 

Manni GR “represented by his mother” for possession of the land as owner in pur- 

Awan Jan Suance of a certain clause in the mortgage deed and obtained a decree 

Cuma and got possession. Thereafter the daughters brought a suit for redemp- 

label Abused, tion of the mortgage contending that they were not bound by the decree 

J. for possession as they were no party to the same. The suit was dismissed 
and it was held that : se 

where in 2 mortgage suit the debt is due from the father, and after his 

death the property is brought to sale in execution of a decree against the 

widow or some of the heirs of the mortgagor, and the whole property is 

sold, then the heirs not brought on the record cannot be permitted to 

raise the objection that they are not bound by the sale simply because they 

are not parties to the record. ‘The principle of law applies as much to a 

Hindu family governed by the Mitakshara law as to a Mohammedan family. 

In Virchand Vajikaranshet v. Konduvalad® 2 mortgagee under a simple 
mortgage brought a suit for sale of the mortgaged property after the 
death of the mortgagor who was a Mohammedan. The mortgagor had 
left a widow, a son and two daughters as his heirs. But originally the 
son was impleaded as a defendant to the suit. On a plea being raised on 
behalf of the son that the deceased mortgagor had left other heirs, the 
widow and the two daughters were also brought upon the record as 
defendants, but this was done after the period of ‘limitation for the suit 
had expired. Both 'the triat-court“and the first appellate court dismissed 
the claim for sale of the share of the defendants who were added after 
the expiry of the period of limitation. But a Division Bench of the Bom- 
bay High Court decreed the claim of the plaintiff for the sale of the 
shares of the subsequently added defendants as well. The learned Judge 
observed that as the suit was properly brought within the period of limita- 
tion to enforce payment of money that was specifically charged on the 
whole mortgaged property, and the property was liable to be sold in satis- 
faction of the mortgage in priority to the satisfaction of any interest 
derived from the mortgagor -subsequent to the date of the mortgage, the 
plaintiff was entitled to a decree for the sale of the whole property “in 
the hands of any heir of the mortgagor” even though some of the heirs 
were impleaded as defendant after the expiry of the period of limitation. 

The decisions quoted above are based on one or other of the follow- 
ing grounds:— 

1. Following the analogy of the Hindu law in the case of a Hindu 
widow, the defendants in the former suit may be considered as having 
been sued in their representative character only, and, therefore the decision 
binds the whole property left or mortgaged by the deceased even though 
only some of his heirs were impleaded as defendants within the period of 
limitation. ; , l 

2. All creditors’ suits are in the nature of administration suits, and, 
therefore, the heir, who is sued, effectively represents the other heirs who 
are not parties to the suit or who are made defendants after the expiry 


of the period of limitation. 
e *L L R 39 Bom. 729 
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3. On the death of a deceased mortgagor it is only the equity of 
redemption that is inherited by the heirs and mortgagee has a lien on the 
property, he can enforce that lien over the whole property, even though 
some of the heirs who have inherited the equity of redemption are not 
parties to the suit, s 

I regret that none of the grounds noted above appeal to me as sound. 

The analogy of a decree obtained against a Hindu widow has no 

application to a decree obtained only against some of the heirs of a deceas- 
ed Mohammedan. A Hindu widow in possession of her husband’s estate 
represents the entire estate, and, therefore, a decree obtained against her 
without collusion or fraud binds the entire reversioners, for the simple 
reason that during the continuance of her possession the entire estate vests 
in her. During her lifetime no reversioner is entitled to possession of the 
estate. She is during her lifetime the owner of the estate, and, therefore, 
the decree obtained against her binds the estate. But under the Moham- 
medan law each heir inherits a separate and defined share in the estate left 
by a deceased Mohammedan. One heir has no right or interest in the 
share inherited by another heir and can in no sense be said to represent 
the estate that has devolved on the other heirs. The estate left by a 
Mohammedan at the time of his death vests immediately in each heir in 
Proportion to the shares ordained by Mohammedan law. ` It follows that 
the interest of each Mohammedan heir is distinct and separate and the 
principle of representation can have no application to such a case. The 
decree obtained against one heir cannot, therefore, be binding on the share 
inherited by another heir. 
Similarly I am not aware of any principle of law that entitles one 
of the Mohammedan heirs in possession to stand as litigant on behalf of 
all the other heirs and a suit against only some of the heirs, unless clearly 
framed as an administration suit, cannot be regarded as such. If one of 
the heirs takes possession of all the properties left by the deceased, his 
possession qua the share of the other heirs must be in the capacity of a tres- 
passer, and a decree obtained against a trespasser cannot be binding on the 
true owner. If a creditor wants to enforce his claim against the share of 
a bean heir, he must give that heir an opportunity of contesting the 
validity of his claim and this can be done only by impleading that heir as 
a party to the suit. If some of the heirs of a deceased Mohammedan are 
not impleaded as defendants their shares in the inheritance cannot be 
adversely affected or be bound by a decree obtained behind their back 
without giving them an opportunity of contesting the claim. This was 
the view taken by the majority of the Judges in the Full Bench decision 
of the Calcutta High Court in Assemathem Nessa Bibee v. Roy Lutchmee- 
put Singh’. | 

Similarly the last ground noted above does not in my judgment justify 
the decisions above referred to. It is true that on the execution of a 
mortgage the mortgagee’s interest vests in the mortgagee and, it is only the 
equity of redemption that is left with the mortgagor which, on his death, 
devolves on his heirs, but every mortgagor has a right to redeem the mort- 
gage and this right can only be taken away either after the period for 

oo ‘L L R. 4 Cal 142 : 
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Cava. redeeming the mortgage has expired, or an opportunity has been afforded 
— to the owner of the equity of redemption to redeem the mortgage and he 
1935 has failed to avail himself of the opportunity. A decree for sale obtained 
Maron Gm behind the back of a mortgagor cannot obviously be binding on him. 
huar Ja OF the death of a deceased Mohammedan mortgagor the.equity of redemp- 
Cum, tion owned by him devolves in specific shares on his heirs and each heir, 
to the extent of the share inherited by him in the equity of redemption, 
‘occupies the position of a mortgagor. He has, therefore, the right to 
redeem the mortgage and this right can only be taken away by him if he 
has been given an opportunity of contesting the validity of the mortgagee’s 
claim. If he is not impleaded as a defendant to the suit on the mortgage 
within the period of limitation the estate inherited by him cannot be 

adversely affected by the decree passed in the suit. 

For the reasons given above I dismiss this application with costs. 

Application dismissed 
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Crt. NAIPAL SINGH and oTHeERS (Defendants) 
—— Versus 
ee JAMES R. R. SKINNER anv oruers (Plaintiffs)* 


Oct. 24 Tenancy Act (ID of 1926), Section 223—Assignee of revenne—Sues under Sec- 
— tion 223—Lamberdar end other co-sherers—Entitled to decree against all— 
Ga NATE, No reason for confining decree against lemberdar alone. 

J. an assignee of revenue brings a suit under Section 223, Tenancy 
Act (II of 1926), against the lambardar (who is also a co-sharer) and 
other co-sharers, the plaintiff assignee is entitled to a decree against ail 
the co-sharers and there is no reason why the decree should be passed 
against the lambardar alone. 

Mebrzia Begam v. Gulzar Singh, 1935 A. L. J. 517 reked on, 
SECOND APPEAL from a decree of Basu GaNca Prasan VERMA, Dis- 
trict Judge of Bulandshahr, reversing a decree of Basu RapHA KANT, 
Assistant Collector, first class. a: 


K. C. Mital for the appellants. 
G. S. Pathak for the respondents. 


The following judgment was delivered by 


Geuze Nath, Ganca NatH, J.—This is a defendants’ appeal and arises out of a - 
l guit brought against them by the plaintiff-respondent to recover arrears of 
reyenue. The plaintiff is an assignee of Government revenue and as such 
he brought this suit. The suit was brought against the lambardar and 
other co-sharers. The lambardar was also a co-sharer. The other defen- 
dants contended that they were not liable and only the lambardar (Bal- 
wanta) who used to make collections was liable. ‘The trial court decreed 
the suit against the lambardar alone and dismissed the suit against the 
other co-sharers. On appeal by the plaintiff the learned District Judge 
reversed the decree of the lower court and decreed the suit against all the 
co-sharers holding that 

each defendant shall be liable rateably to the extent of his share in the 

á zemindari and no more to the plaintiff. 

*S. A. 1488 of 1933 
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The learned Judge made the contesting respondents liable for the costs Cx 
of the appellants. It has been urged by the learned counsel for the appel- ie 
lants that the appellants are not liable and the decree should be passed — 
against the lambardar alone. Narra 

Section 142 of the Land Revenue Act lays down:— ar 

All the proprietors .of a mahal are jointly and severally responsible to Jaurs R. R 
Government for the revenue for the time being assessed thereon, and all Sxmnza 
persons succeeding to proprietary possession therein, otherwise than by | ~~ 
purchase under Section 160, shall be responsible for all arrears of revenue a rs 
due at the time of their succession. 

When all the proprietors are jointly and severally liable for the Gov- 
ernment revenue there is nothing to show as to how they do not remain 
liable to the Government’s assignee. As regards the responsibility for 
revenue all the proprietors’ position remains the same towards the assignee 
as it was towards the Government. The remedies of the Government 
and its assignee for recovery of arrears of revenue are different. he 
Government’s remedies are provided in Section 146 of the Land Revenue 
Act while the remedy of the assignee is provided in Section 223 of the 
Agra Tenancy Act where it is laid down:— 

A muafidar or assignee of revenue may sue for arrears of revenue due to 
him as such. 

An assignee gets the same rights as his assignor had and the assign- - 
ment does not affect the liability of the persons who were liable to the 
assignor. The position of the lambardar is as that of a co-sharer as well 
as an agent of the other co-sharers. There is no reason as to why the 
assignee’s remedy should be confined against the lambardar only, when he 
is as much liable as his other co-sharers are. 

In Mebrzia Begam v. Gulzar Singh and others’ a similar point was 
considered. ‘There the question in controversy was whether a joint decree 
should be passed against the co-sharers for the entire claim or whether the 
separate liability of the various defendants should be apportioned and a 
decree fixing the separate liability of the various co-sharers should be passed. 
There the Assistant Collector held that the suit could be filed against the 
co-sharers collectively and the decree should be passed against them jointly. 
On appeal, the learned District Judge was of the opinion that the liability 
of the defendants should be specified in the decree and he therefore re- 
manded the case to the learned Assistant Collector. On appeal, it was held 
by a learned Judge of this Court that the plaintiff assignee was entitled to 
a decree against all the co-sharers. It was held (at page 519): 

In the case of a muafidar or assignee of revenue if there are several co- 
sharers liable to pay revenue the right of the assignee to proceed against 
all js-obvious and there was no necessity to make a provision that he could 
sue the co-sharers collectively. La 

At another place it was observed:— 

Tt is true that they are jointly and severally liable to Government but I 
can see no reason why they should not be burdened with the same liability 
in the case of an assignee of revenue. 

The lower court has rightly held that all the defendants, who are 
co-sharers, were liable | | ae 

11935 A. L. J. 517 
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Cam It has been urged by the learned counsel for the appellants that the 
1955 lower court was not justified in saddling the contesting respondents with 
— the costs of the appeal. I think the contention is not without force 
Naat because the appeal was filed by the appellants and whether any respondents 
SoH contested or not the appeal had to be decided, and when it was decided in- 
Jans R. R. favour of the appellants, all the respondents were equally liable for the- 
FINNE Costs. i 
Ganga Neth, It is therefore ordered that the appeal be partly allowed inasmuch as 
J. the decree of the lower court as regards the costs be modified to this extent 
that all the appellants (who were respondents in the lower court) would be 
liable for costs. The parties shall get and pay costs in proportion to their 
success and failure. . 
Permission to file a Letters Patent Appeal is granted. 


Appeal allowed in part 


Cm. AMBA PRASAD MAHESHWARI (Plaintif) 
s VeETSUS 
2233 JUGAL KISHORE se aad 
Oct. 25 District Bosrds Act (Local, X of 1922), Section 146—Whetber District Board can 
sets create monopoly in favour of a person entitling bim to run lorries on certain 
IQBAL AHMAD, roads—Section 174(2) (q)—Regulation’—Mesning of. 
J. An examination of the various provisions of the U. P. District Boards Act 
(X of 1922) leads to the conclusion that it is not within the competence of 
a Board to create a monopoly in favour of a person entitling him to run lorries 
on hire on particular roads in the district to the exclusion of others. The 
soil of the road no doubt vests in the Board, but the right of the public to use 
the road for the purpose of passing and repassing is untrammelled by the 
provisions of Sec. 146 of the Act. Every owner or driver of a car or lorry 
that is registered under the Indian Motor Vehicles Act, 1914, and who has 
the necessary license or permit required by that Act, has a righr to use all 
public roads, whether vested in the Board or not, as a highway, and the Board 
is not authorised to jeopardise this right of the public by creating monopolies 
in favour of particular individuals. 

Somu Pillai v. Municipal Council, I. L. R. 28 Mad. $20 relied on. 

The word ‘regulation’ is used in Sec. 174(2) (q), District Boards Act, in 
the sense of making provision for the time at which and the manner and 
order in which a particular description of traffic, which is not prohibited, 
can be carried on on the roads, and is not used in the sense of authorising 
the Board to make a bye-law that has the indirect effect of a partial prohi- 
bition of a particular description of traffic. 

Cvi Revision from an order of Basu MaxuHan Lar, Judge of 

Small Cause Court, Saharanpur. 

S. N. Seth for the applicant. 

K. C. Mitel for the opposite party. 

The following judgment was delivered by 
Iqbal Abmed, IgpaL Arman, J.—The attempt of the District Board of Saharanpur 
] in the year 1929 to grant to the plaintiff a monopoly or exclusive right 
to run lorries on hire on certain roads in the district of Saharanpur has been. 
S *Civ. Rev. 13 of 1935 i 
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productive of much confusion and has eventually culminated in the present 
eor On the one hand it has been argued that the Board has the 
right to grant exclusive permits to ply lorries on hire on the District Board 
roads and prevent the owners of lorries who have not been given such 
permits from using the roads for such purpose, whereas on the other hand 
it has been contended that it is not within the competence of a Board to 
create monopolies of this description. For the decision of the civil revision 
before me it is not necessary to decide the point as, on the findings recorded 
by the Small Cause Court Judge, the question of law that has been argued 
does not arise, but as the question has been argued at some length and is of 
general importance I consider it desirable to express my opinion on the 
subject. l 

In the beginning of the year 1929 a proposal was brought before the 
Board to give exclusive right to the plaintiff for a period of 5 years to ply 
motor cars and lorries on hire on kachcha roads of the District Board, 
provided the plaintiff agreed to keep and regularly run buses and cars on 
fixed hire and further agreed to do the necessary repairs to the roads, 
bridges and culverts. The plaintiff was agreeable to the proposal and 
accordingly the Board, by a resolution dated January 15, 1929, approved 
of the proposal and gave “full power to the Chairman to decide the matter 
with the consultation of the Collector and Superintendent of Police and 
have trial”. The matter appears to have been discussed between the Chair- 
' man and the Collector with the result that the plaintiff executed a docu- 
ment embodying the proposal and the terms mentioned above. A docu- 
ment purporting to be an agreement on behalf of the Secretary of State 
for India in Council giving to the plaintiff the exclusive right to use the 
road for the purpose mentioned above was also drawn up but does not 
appear to have been signed by any person authorized to do so. The ques- 
tion whether it was within the competence of the Board to create a mono- 
poly in favour of the plaintiff does not appear to have engaged the atten- 
tion either of the Chairman or of the Collector, nor did they take the 
trouble of getting the documents mentioned above duly executed and 
registered before translating the proposal into action. This was the 
beginning of the confusion. ‘Though the documents remained incomplete 
and ineffectual in law the plaintiff commenced to run lorries in assertion of 
his exclusive right to do so. ‘This evoked, as it was bound to do, public 
protest and the matter was taken to, debated and discussed in the Local 
Legislative Council. The proceedings in the Council were followed by 
orders issued by various executive authorities, but these, far from easing 
the situation, made confusion worse confounded. It is obvious that the 
proceedings in the Council and the consequent correspondence between, or 
the orders passed by, various executive officers are wholly irrelevant for the 
decision of the question of law mentioned above and. if I refer to these, 
I do so merely to illustrate the inconsistent and contradictory nature of the 
correspondence and the orders that were passed by various executive officers. 
All this would have been avoided if any one concerned had paused to 
consider the elementary question whether the Board had the statutory 
right to create monopolies of the nature mentioned above and, if so, the 
manner in which it could be created. This was however not done and the 
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matter was allowed to drift till the Local Government confirmed certain 
bye-laws framed by the Sharanpur District Board under Section 174 (2) 
(q) of the United Provinces District Boards Act on January 10, 1933. A 
reference to these bye-laws shall presently be made. 

By `G. O. No. 850|VO@—12, dated March 8, 1930, (Ex. A), the 
alleged agreement between the plaintiff and the Board was declared void 
and against public policy. Further in answer to a question in the Legis- 
lative Council the Hon’ble the Home Member replied that no sanction of 
the Government was obtained for the monopoly alleged by the plaintiff 


' and that the monopoly had since been cancelled. Notwithstanding all this 


the plaintiff continued to exercise the monopoly granted to him and by 
D. O. No. 600 C, dated April 23, 1930, the Secretary to the Local Self- 
Government Department informed the plaintiff that he can continue to 
hold a virtual monopoly of the motor traffic in the district and that “there 
was nothing to prevent this monopoly being continued at least until the 
whole question had been thoroughly gone into”. It is manifest that it is 
impossible to reconcile G. O. dated March 8, 1930, with D. O. dated April 
23,1930. The D. O. dated April 23, 1930, was. followed by three D. O. 
letters written by the Commissioner of the Meerut Division. One was 
addressed to the District Magistrate of Saharanpur, another to the Secretary, 
Local Self-Government and the third to the Deputy Secretary to U. P. 
Police Department. In afl these the Commissioner reiterated the view 
expressed by the Secretary to Local Self-Government in his D. O. dated 
April 23, 1930, viz., that the plaintiff was entitled to continue to exercise 
the monopoly granted to him. In 1932 and 1933 the Commissioner and 
the D. I. G. wrote letters to the Superintendent of Police of Saharanpur 
to the effect that the monopoly should be continued. The matter again 
came up before the Legislative Council on March 6, 1933, and-I gather 
from the judgment of the court below that the Hon’ble Minister for Local 
Self-Government recognized the monopoly in favour of the plaintiff. 
But in the end of 1933 or in the beginning of 1934 the Superintendent of 
Police registered certain lorries belonging to the defendant and allowed 
them to be plied on hire on the roads over which the plaintiff’s lorries were 
run. The plaintiff then brought the suit giving rise to the present appli- 
cation in revision in the court of small causes at Saharanpur for the 
recovery of damages on account of alleged breach of plaintiff’s monopoly 
or exclusive right to run lorries on certain roads in the district. The court 
below has found as a fact that “the plaintiff had actually no monopoly and 
his so-called virtual monopoly or the exclusive right which he could enjoy 
through official favour and public ignorance, was not at all a legal one.” 
It also held that the Superintendent of Police “could legally grant permits 
to the defendant and he did so grant them.” In view of these findings 
the plaintiff's suit was dismissed. 
The findings of the small cause court Judge that the monopoly claimed 
by the plaintiff was not granted to him is based on the fact that the agree- 
ment executed by the plaintiff was “unilateral and unregistered,” and 
the agreement purporting to be on behalf of the Secretary of State for 
India was, according to the Collector’s letter, “not in any way an agree- 
ment”, but “was only an order and was headed as such”. It is clear, as 
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already observed, that no lease in favour of the plaintiff was created by 
means of duly executed documents, and, therefore, no exception can be 
taken to the finding of the court below that the monopoly claimed by the 
plaintiff was not granted to him. ‘This finding disentitled the plaintiff to 
any relief and his suit was accordingly rightly dismissed. 

But apart from these the Board had, in my judgment, no authority 
to create a monopoly in the plaintiff’s favour entitling him to run lorries 
on hire on particular roads in the district to the exclusion of others and, 
accordingly, the suit for damages for breach of the alleged monopoly was 
not maintainable. District and Municipal Boards are creation of statutes 
and their rights and duties must be sought for within the four corners of 
the Acts creating them. It is well settled that agreements for creation of 
monopolies are void under the English common Jaw and under Section 23 
of the Contract Act, as the creation of monopolies is opposed to public 
policy. Even the Crown cannot without statutory authority, except in 
certain cases which are irrelevant for the purposes of the present case, 
grant a monopoly to any person or group of persons to secure the sole 
exercise of any known trade throughout the country (vide Halsbury’s 
Laws of England, Vol. 27, Paragraph 1026, page 526). It is clear that an 
agreement that discloses an attempt on a large scale to reserve in favour 
of a particular individual the right to ply on hire motor lorries to the 
exclusion of others is against public policy as it has the tendency to fix 
the hire at an artificial figure and is, therefore, unenforceable in law. 

An examination of the various provisions in’ the U. P. District Boards 
Act, 1922, leads me to the conclusion that it is not within the competence 
of a Board to create a monopoly of the nature referred to above. By 
Section 91(a) the Board is charged with the duty of constructing, repair- 
ing and maintaining public roads and bridges, and is empowered by Sec- 
tion 97, Clauses (a), (b) and (c) to lay out and make a new public road 
or to widen, lengthen etc. or otherwise improve any public road vested in 
the Board or to divert or discontinue the same. Section 105 of the Act 
authorizes the Board to charge fees for the use or occupation of any public 
road if it allows the use or occupation of the same “by allowing a projection 
thereon or otherwise.” Further Section 106 entitles the Board to charge 
a fee to be fixed by bye-law for “any license, sanction or permission which 
it is entitled or required to grant by or under” the Act. It is significant 
that these sections which vest certain rights in the Board and charge it with 
certain duties as regards public roads do not in any way authorize the 
Board to limit the legitimate user of the rights by the public in any manner. 
The fee that it is entitled to charge for the use or occupation of a public 
road by virtue of the provisions of Section 105 is limited to the case of use 
or occupation of the road “by allowing a projection thereon or otherwise”. 
The word “otherwise” in Section 105 must be taken to be ejusdem generis 
with the words “allowing a projection”. There is no provision in the Act 
that entitles the Board to charge fees for the use of the road as a highway 
by the members of the public. That this is so is made clear by the pro- 
visions of Section 148 of the Act. That section while entitling the Board 
to fix and levy, with the previous sanction of the Local Government, “tolls 
for the use of bridges constructed, repaired or maintained under Clause (a) 
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of Section 91” is silent about the right of the Board to charge fees for the 
use of the road as a highway. Clause (a) of Section 91 deals not only 
with bridges but also with public roads. As there is a specific provision in 
the Act giving the power to the Board to charge fees for the use of bridges 
and the Act is silent as to the tolls for the use of the roads, the conclusion 
is irresistible that the legislature intended to and did deny to the Board the 
right to charge tolls or fees for the use of the roads. Creation of mono- 
polies by the Board for the exclusive use of particular roads for a parti- 
cular purpose must obviously be with the object of making monetary gain 
as a consideration for the grant of the monopoly but as the Board is not 
authorized by the Act to make money by allowing the roads to be used 
as a highway, the creation of such monopolies is #ltra vires of the Board. 

But it is argued that as by Section 146 (b) of the Act all public roads, 
which have been constructed or are maintained out of the District Board 
funds, vest in and belong to the Board, the Board has the right to grant 
permission to one individual to solely ply lorries on hire on the roads. In 
my judgment there is no force in this contention. The soil of the road no 
doubt vests in the Board, but the right of the public to use the road for the 
purpose of passing and repassing is untrammelled by the provisions of Sec- 
tion 146 of the Act. Sec. 146 means no more than this that whereas the 
public has a right of way on the road the soil and every right incident to 
the ownership of the soil is vested in the Board. The ownership of the 
Board is subject to the right of the public to use the highway and there is 
no provision in the Act that in any way limits or curtails the legitimate 
use of a highway by the public for the exercise of the right of passing and 
repassing over the same. Every owner or driver of a car or lorry is regis- 
tered under the Indian Motor Vehicles Act, 1914, and who has the neces- 
sary license or permit required by that Act has a right to use all public 
roads, whether vested in the Board or not as 2 highway and the Board is 
not authorized to jeopardize this right of the public by creating monopolies 
in favour of particular individuals? 

The learned counsel for the plaintiff applicant relied on the decision 
in Harrison v. Duke of Rutland’, in support of his contention that as the 
roads were vested in the Board it had the right to grant the monopoly to the 
plaintiff. The facts of that case were as follows:— 

The Duke of Rutland was the owner of a grouse moor crossed by a 
highway, the soil of which was vested in him. On the occasion of a 
grouse drive upon this moor, Harrison, the plaintiff, went upon the high- 
way, not for the purpose of using it as a highway, but solely to interfere 
with the Duke of Rutland’s enjoyment of his right of shooting, by pre- 
venting the grouse from flying towards the butts occupied by the shooters. 
Harrison was forcibly prevented by the Duke of Rutland’s men from 
causing the interference and then Harrison brought an action for assault 
against the Duke of Rutland and his men. The plea taken by the defen- 
dants was that the plaintiff was a trespasser and was, therefore, not entitled 
to sue.- It was held that “inasmuch as the plaintiff was upon the highway 
for purposes other than its use as a highway he was a trespasser.” It is 
argued by the learned counsel that though the public has the right to use 
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the roads to run cars or lorries on the same, it has no right to use the 
roads for the purpose of making profit by plying cars or lorries on hire. 
In other words the contention is that the use of a highway for the pur- 
pose of making profit without the leave and license*of the owner of 
the soil constitutes a trespass. I am wholly unable to agree with this 
contention. The mere fact that a highway is used to make money by 
charging hire is not an illegitimate use of the highway as in so doing the 
man who charges the hire does not exercise any greater right than that of 
passing and repassing over the highway—a right which he shares with 
the public at large. In the case relied upon by the learned counsel Harri- 
son used the way not for the purpose for which a highway is meant but for 
the purpose of causing obstruction in the exercise of the right that the 
Duke of Rutland undoubtedly had in the grouse moor. ‘That case has, 
therefore, no application to the present case. 

Lastly it has been urged that the Board was authorized by Section 174 
(2) (q) of the District Boards Act to grant to the plaintiff the exclusive 
right to ply lorries on hire. Section 174 provides that 

a Board by a special resolution may, and where required by the Local Govern- 
ment shall, make bye-laws...... consistent with this Act, and with any rule, 
for the purpose of promoting or maintaining the health, safety, and con- 
venience of the inhabitants of such area and for the furtherance of the 
administration of the district under this Act. 

Further it is provided by Section 174 (2) (q) that a Board may in the 
exercise of the power to make byelaws make a bye-law 

providing for the regulation or prohibition of any description of traffic on any 
public road where such regulation or prohibition appears to the Board to be 
necessary. 

Tn this connection reference is made to the bye-laws referred to above 
that were framed by the Saharanpur District Board and were “confirmed 
by the Governor acting with his Ministers’ and were published in the 
United Provinces Gazette dated January 14, 1933. One of the bye-laws 
framed by the Board was as follows:— 

The number of lorries permitted to be run on a particular District Board 
road shall be fixed from time to time by the Chairman in consultation with 
the licensing authority and no lorries in excess of this number shall be 
allowed to run on these roads. This bye-law shall not be applicable to 
ae traffic lorries whose part of the journey lies in another district as 
WwW 

The owners of the lorries before obtaining a license shall take a certi- 
ficate from the Chairman that the lorry can be allowed to run on a parti- 
cular road. 

In my judgment the Board has no right under Section 174 to make the 
bye-law quoted above. The word “regulation” has been used in Sub- 
clause (q) in contradistinction to the word “prohibition.” By a bye-law 
the Board has the right to prohibit generally any description of traffic, 
provided the prohibition appears to the Board to be necessary. The pro- 
hibition however cannot be partial. Either the Board can totally prohibit 
traffic of a particular description or it cannot. The word “regulation” is 
used in the sense of making provision for the time at which and the man- 
ner and order in which a particular description of traffic, which is not 
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prohibited, can be carried on on the roads, and is certainly not used in the 
sense of authorizing the Board to make a bye-law that has the indirect 
effect of a partial prohibition of a particular description of traffic. One 
can regulate an act which is allowed and not an act which is prohibited. 
A monopoly granted to one individual to run lorries has the effect of 
prohibiting others from exercising the same right, and nothing could have 
been further from the intention of the legislature than to vest the Board 
with the right to do what is universally recognized as opposed to public 
policy by making a bye-law for the purpose of “regulating trafic”. It is 


label Abmed to be remembered that while full effect is to be given to the purport of the 


provisions in enactments constituting local bodies, such as District Board, 
the language of such enactments is not to be stretched to cover attempts 
made to interfere in any way with the exercise of the ordinary rights of 
citizens. The law on the subject has been thus laid down in Logan v. 
Pyne’: 

The power of Municipal Corporations is strictly confined within the 
limits prescribed by the statutes creating them and will not be extended 
by the courts upon mere inference. It always depends upon express grant 
or must be necessarily implied an incident to other powers expressly granted 
or indispensable to the object and purpose for which the corporations were 
created. Doubts as to the existence of such powers must be resolved 
against the corporations and in favour of the public. A! Municipal Corpo- 
ration can grant, if at all, exclusive privileges for the protection of business 
which, without prohibitory legislation, would be free to all men, only 
under express legislative grant of power. -Monopolies being prejudicial to 
the public welfare, the courts will not infer grants thereof, refusing to 
presume the existence of legislative intention in confict with public 
policy. 

The view that I take is in consonance with the decision in Somu Pillai 
v. The Municipal Council, Mayeveram’. | l 
I, therefore, hold that the Board was not competent to grant the 
monopoly to the plaintiff and the plaintiffs suit was rightly dismissed. 
The application is dismissed with costs. 
Application dismisse 
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KANDHE anp orHers (Plaintiffs) 
versus 
JHANJAN LAL anD oTHERS (Defendants) * 

Civil Procedure Code, Order 23, Rule 3—Swit by certain Mobammeden for 
decleration of right of Mobemmedan community to slenghter cows—Com- 
promise between self-constituted leaders of two communities—Signed by 
some plaintiffs and some defendants—Compromise not binding on plaintiffs 
who were no party to it. 

A suit was brought by 7 Mohammedans on behalf of the Mohammedan 
community against 24 Hindus as representing the Hindu community for 
a declaration of the right of the Mohammedan community to slaughter 
cows in a village and to sell beef. During the pendency of the suit the 
village became disturbed and proceedings were taken against some mem- 
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bers of both communities under Section 107, Criminal Procedure Code. 
In those proceedings 5 of the plaintiffs and 14 of the defendants were 
arrested and confined in jail. While they were still in jail a compromise 
was arrived at between some self-constituted leaders of the two communi- 

- ties and that compromise was signed by 5 of the plaintiffs and 14 of the 
defendants. An application was made by the defendants to have this 
compromise recorded in the civil suit under Order 23, Rule 3, Civil Pro- 
cedure Code. Held, that as regards 5 plaintiffs and 14 defendants who 
signed the compromise, the compromise should be recorded as a lawful 
adjustment of the suit under Order 23, Rule 3, but the trial of the suit 
should proceed so far as the rights of the 2 plaintiffs who did not join 
in the compromise are concerned as against all the 24 defendants. 

Per SULAAN, C. J.—When a civil suit brought by a number of plain- 
tiffs is pending before a court, the suit cannct be considered to have been 
adjusted within the meaning of Order 23, Rule 3, Civil Procedure Code 
merely because some self-constituted leaders of the community to which 
the plaintiffs belong, have entered into some compromise out of court, so 
long as it is not definitely established that the plaintiffs who are before. the 
court actually gave their consent to the compromise. Much less so would 
the plaintiffs be bound if the so-called leaders were the men arrested and 
confined in jail who obtained their release by such a compromise. Rem 
Singh v. Subben Mochi, 1929 A. L. J. 1083 distmgusshed. 

Civ Revision from an order of L. S. Weare Esq., District Judge 
of Bareilly. a F i eit i 


M. Mabmudiullah for the PE | l 

G. S. Pathak and S. N. Misra for the opposite parties. 

The following judgments were delivered:— 

BENNET, J.—This is a civil revision by the plaintiffs against an order 
of a lower appellate court, the learned District Judge of Bareilly, ordering 
that a certain compromise should be recorded under Order 23, Rule 3 as 
an adjustment of a certain suit. The facts which have led up to this matter 
are as follows:— 


In the village of Rathaura the Hindu community brought a represen- 
tative suit No. 262 of 1931 for a declaration that their community was 
entitled to worship and blow conches and ring bells in the village and a 
decree was granted to them on April 9, 1931. On February 20, 1932 the 
present suit was brought by seven Muhammadans on behalf of the Muham- 
madan community, suit No. 443 of 1933, and the suit was registered on 
August 30, 1932. This suit was for a declaration of the right of the 
Muhammadan community to slaughter cows in the village and to sell beef 
in the village. It was brought against 24 Hindus as representing the 
Hindu community. During the pendency of this suit the village became 
disturbed and proceedings were taken against some members of both com- 
munities under Section 107, Cr: P. C. In those proceedings five of the 
present plaintiffs and 14 of the present defendants were arrested and con- 
fined in jail, apparently as they could not or did not furnish the necessary 
security for keeping the peace. While they were still in jail a compromise 
was arrived at between “those who appear to have been the leaders” of the 
two communities as the learned District Judge says, and that compromise 
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was signed on May 13, 1933 by $ of the seven plaintiffs and by 14 of the 
present defendants. The compromise was to the effect that the Hindus on 
behalf of their community undertook to abstain from music except to a 
strictly limited extent while the Muhammadans on behalf of their com- 
munity undertook that according to custom cows would not be slaughtered 
in the village and that meat brought into the village from outside would be 
kept from view. An application was made by the defendants to the 
Mungif to have this compromise recorded in the Civil suit under Order 23, 
Rule 3. That application was refused by the learned Munsif on two 


grounds. Firstly he was not satisfied that the compromise was lawful, 


and secondly he was not satisfied that the suit had been adjusted between 
the parties. On appeal to the learned District Judge the decision of the 
Munsif was reversed on both these points and the compromise was ordered 
to be recorded as one under which the entire suit was satisfied. The point 
which has been argued before us is mainly that such a compromise cannot 
be recorded under Order 23, Rule 3 because the compromise is not one 
which adjusts the rights of all the parties to the suit and that if it does 
adjust the rights of those persons who signed it it does not adjust the rights 


, of those persons who did not sign it. Learned counsel for the respondents 


has relied on a certain ruling by a Bench of which one of us was a member 
reported in Rem Singh v. Subban Mochi'. In that case there was an 
agreement between the two communities dated October 7, 1920 in which 
it was laid down that the parties agreed that they would not carry out any 
new procession without applying beforehand to the District Magistrate and 
obtaining his sanction thereto. It was found as a fact that in the subse- 
quent years 1921, 1922, and 1923 there was no evidence that any “duldul” 
procession was taken out with or without the consent of the District 
Magistrate. The suit in question was brought on May 10, 1924 asking 
for a declaration that the plaintiffs were authorised to take out “duldul” 
procession. It was held in that ruling that the agreement was intended 
to be a permanent provision for securing peace between the parties and 
that having regard to Section 187 of the Contract Act it was right to 
infer the representative character of the signatories to the agreement from 
the-surrounding circumstances and that the agreement was binding on the 
plaintiffs who brought the suit. Now that case differed from the present 
case because the agreement in question had been made 3% years before 
the suit. I would refer to the following passage in the judgment on page 
1086:— 
We find it quite impossible to believe in the circumstances of the case 
that the other Muhammadans of Rasra were not fully aware of the meeting 
to which their leaders had been summoned, and their subsequent conduct 
in the ensuing years shows that during those years, at any ate, they 
accepted the representative capacity of the leaders who had signed the 
agreement. It is manifest that for at least three years no single Muham- 
madan made any endeavour to repudiate the authority of those leaders. 
The case therefore is entirely different from the present case, because 
in the present case it is claimed that an agreement made between certain 
of the parties on each side in the civil suit without any reference to the 
civil suit and in which the civil suit is not specifically mentioned should be 
11929 A L. J. 1083 : 
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used as a lawful compromise of the civil suit under Order 23, Rule 3. 
No question of a compromise under Order 23, Rule 3 was or could be 
before the Court in the ruling reported in 1929 A. L. J. 1082. When I 
come to deal with the present case I am faced with the fact that the Legis- 
lature has laid down a definite procedure in Order 23, Rule 3. Under 
that rule in my opinion it is necessary that all the parties on each side 
should be parties to an agreement of compromise if that agreement of 
compromise is to have the effect of terminating the whole suit. I do not 
understand how it could be held that the agreement between the five out 
of seven plaintiffs on one side and 14 out of 24 defendants on the other side 
can have" the effect of binding the two plaintiffs and the ten defendants 
who. did not join in that agreement. To meet this difficulty learned 
counsel fðr the respondents argued that the compromise was made+by per- 
sons acting in a representative capacity for each community and therefore 
‘| that the two plaintiffs and the ten defendants who did not join in the 
compromise should be bound by the compromise. I do not consider that 
this argument has any merits because the provisions of Order 23, Rule 3 
in my opinion clearly require that all the parties to a suit should join in any 
compromise which is to terminate the suit. On the other hand I am of 
opinion that by agreeing to this compromise the five plaintiffs on the one 
side and the 14 defendants on the other who have signed the compromise 
are by that act estopped from continuing the suit and that so far as the 
| compromise goes it is valid adjustment of the rights of these particular 
parties who signed the compromise. There remain however the two plain- 
tiffs on the one side and ten defendants on the other and the two plaintiffs 
are undoubtedly entitled to continue the suit against the whole 24 defen- 
dants. As regards the question of undue influence the court below has 
found as a fact that there was no undue influence and accordingly I have 
no reason to interfere with that finding of fact. 

The order which I would make therefore is that this civil revision be 
allowed and the order of the lower appellate court be set aside. 


SULAIMAN, C. J.—I concur, in the order proposed. I would only Sulamen, 


like to say that J am not prepared to admit that a few individuals either 
posing aş leaders or recognised by the Executive authorities as leaders of a 
community can by their agreement bind the whole community of which 
they are members. Without definite proof that they were authorised by 
all the members of the community without exception to act as their repre- 
sentative in 2 compromise it would not be possible to hold that they were 
legally constituted agents of the entire community so as to bind them by 
their agreement. Order 1, Rule 8, C. P. C. and also Explanation to Sec- 
tion 11, C. P. C. indicate a way in which a whole community can be bound 
by a decree in a representative suit, although all its members are not parties. 
But I know of no principle of law according to which parties in a criminal 
case or to a private compromise out, of court can bind their entire com- 
munity, without express authority. At the same time I concede that the 
subsequent conduct of the community for a sufficiently long period may 
justify a Court in inferring that the community as a whole acquiesced .in 
their agreement and accepted the compromise which may, therefore, be 
used as evidence against whole community. 


C. J. 


‘result. 
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When a civil suit is pending before a court brought by a number of 
plaintiffs the suit cannot be considered to have been adjusted within the 
meaning of Order 23, Rule 3 merely because some self-constituted leaders 
of the community to which the plaintiffs belong, have entered into some 
compromise out of court, so long as it is not definitely established that the 
plaintiffs who are before the court actually gave their consent to the com- 
promise. Much less so would the plaintiffs be bound if the so-called leaders 
were the men arrested and confined in jail who obtained their release by 
such a compromise. 

By THE CourT—We set aside the order of the lower appellate court 
and we direct that this case be restored and that the trial court proceed 
with the trial so far as the rights of the two plaintiffs who did not join in 
the compromise will be recorded as a lawful adjustment of the suit under 
the remaining 5 plaintiffs and 14 defendants who signed the compromise, 
the compromise will be recorded as a lawful adjustment of the suit under 
Order 23, Rule 3. Costs hitherto incurred in all the courts will abide the 


Order set aside 
Case remanded 


VETSUS : 
HINDU DHARMA SEWAK MANDAL AND ANOTHER (Defendents)* 
Cheritsble Gift—Land given to charitable body for specific purpose—Performance 


_. of purpose rendered impossible—Gift fails. 


_ Where land'is given to a charitable body for a specific purpose and for 
a specific purpose only, then such gift becomes a nullity if the performance 
of that purpose is rendered impossible. “In short such a gift is a conditional 
one. It becomes 2 good charitable gift upon the condition being per- 
formed. If the performance of the condition is rendered impossible, the 
gift fails and the land must revert to the denor or his successors-in-title. 

Axdesh Singh v. Commissioner of Lucknow, A. I. R. 1934 Oudh 329 
relied on. 


SECOND APPEAL from the decision of the District Judge of Saharanpur. 


P. L. Banerji and Govind Das for the appellant. 
P. N. Sapru for the respondents. : 


The Court delivered the following judgment:— 
This is a plaintiff's second appeal against a decree of the lower appel- 


-late court dismissing his claim 


The plaintiffs claim was for possession of certain property together 
with mesne profits, and the court of first instance whilst refusing to give 
him any mesne profits decreed his claim for possession. On appeal, how- 
ever, the learned District Judge of Saharanpur reversed the decision of the 
trial court and dismissed the plaintiff's claim, hence the present appeal. 

The claim was for the possession ‘of a piece of land which had been 
purchased. in the following circumstances:— be 
#S, A, 1014 of-1934 0 rer oan 
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The plaintiffs father, Rai Saheb Sheo Nath, was a social reformer 
and a man of a religious turn of mind. It appears that he and Pandit 
Deo Ratan Sharma had become very friendly and had discussed a project 
of erecting in Dehra Dun a home for the training of Hindu religious re- 
formers. In order to make the building of this home possible the plaintiff’s 
father agreed that he would purchase property upon which this home was 
to be built, and in due course he did purchase some land from the Bhag- 
wan Das Bank and instructed the Bank to make out the transfer in i 
name of Pandit Deo Ratan Sharma in his capacity as a Secretary of the 
Hindu Dharam Sewak Mandal. ~- , 

It is unnecessary to discuss at length the precise circumstances in 
which this transaction took place, and it is sufficient shortly to refer to 
the findings of the lower appellate court. The lower appellate court held 
that this land was conveyed to Deo Ratan Sharma, as Secretary of the 
Hindu Dharam Sewak Mandal, in pursuance of the plaintiffs father’s 
object of providing an Ashram at Dehra Dun to be known as the Hindu 
Dharam Sadan. It was in evidence that the plaintiffs father had prepared 
a draft in consultation with Pandit Deo Ratan Sharma setting out the 
objects of this Ashram, though the latter denied that he was consulted 
in the drafting of such document. However, upon the evidence the learn- 
ed District Judge did find that the land was conveyed to Pandit Deo Ratan 
Sharma, as Secretary of the Hindu Dharam Sewak Mandal, for the purpose 
of being used as the site of an Ashram for the training of young Hindu 
religious reformers. It has been urged before us that there is no specific 
finding to that effect, but in our view upon a fair reading of the judgment 
it is clear that the learned District Judge did so hold. He sets out the 
facts as found by him and later -refers to the trust which was created by 
the transfer of the property in the manner indicated above. The whole 
judgment proceeds upon the basis that the Jand was purchased by the 
plaintiffs father and transferred to the Hindu Dharam Sewak Mandal for 
the express purpose of providing a site for the Ashram the foundation 
of which had been discussed between the parties. The intention with 
which this gift was sad is a question of fact which cannot be challenged 
in this Court. 

A number of ee have been taken before us by counsel for the 
appellant in this case, but it is only necessary shortly to refer to one of 
them, because in our judgment that contention is fatal to the case of the 
present respondents. It is contended by the appellant that this being a 
gift for a specific purpose and for a specific object, the gift has failed, 
because the performance of such a purpose or object has become impossible. 
It is an admitted fact that the Hindu Dharam Sewak Mandal did not erect 
an Ashram upon this property and in fact did nothing with the land for 
a number of years. Further it is admitted in the written statement of 
the Hindu Dharam Sewak Mandal that that body has now ceased to exist, 
and that being so it can never build an Ashram upon this land. For 
these reasons it has been contended by the appellant that the purpose for 
which this land was conveyed to the Hindu Dharam Sewak Mandal can 
never be performed, and that beirig so the land must revert to the donor 
or his successors-in-title. - 


HIAPP Fei 
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The present respondents admit that whilst the Hindu Dharam Sewak 
Mandal was in existence nothing was done with regard to this land. In 
Paragraph 6 of the written statement of Pandit Deo Ratan Sharma the 
admission is in this form:—‘“The proposal regarding Hindu Dharam Sadan 
never took any shape.” 

However, it is contended that though the Hindu Dharam Sewak 
Mandal has ceased to exist, it has been absorbed by the All-India Hindu 
Sabha now known as the Hindu Maha Sabha. It is pointed out that in 
the rules of the Hindu Dharam Sewak Mandal it is provided that in cer- 


' tain events if it ceases to exist, its property should vest in the All-India 


Hindu Sabha, and it is urged that in the events that have happened the 
All-India Hindu Sabha now known as the Hindu Maha Sabha is the owner 
of this property. That being so, it is contended by the respondents that 
they are in a position to erect an Ashram upon this land and, therefore, 
that the trust can yet be performed. 

It is to be observed, however, that the land was given not to the All- 
India Hindu Sabha but to the Hindu Dharam Sewak Mandal, and there is 
nothing to show that the plaintiff's father knew of these rules which 
provided that in certain circumstances the All-India Hindu Sabha would 
succeed. to any property held by the Hindu Dharam Sewak Mandal. 
Clearly the gift was to this latter body and that body has ceased to exist. 
It is true that an Ashram might yet be built upon this property, but it 
will never be the Ashram contemplated by the plaintiffs father. It is 
contended that we must assume that the plaintiff’s father would, if alive, 
have been quite satished with an Ashram built by the All-India Hindu 
Sabha, but we can make no such assumption. He selected the Hindu 
Dharam Sewak Mandal as the body to erect this Ashram upon the land 
which he conveyed to them, and we cannot assume that he had any pur- 
pose other than that the Hindu Dharam Sewak Mandal should build and 
manage the Ashram upon the site which he provided for them. Upon 
the findings of the lower appellate court it is clear that the land was given 
for a specific charitable purpose and we cannot infer from the circum- 


‘stances anything more. It has been contended’ that the circumstances 


disclose a general charitable intention, but we cannot agree with such a 
contention. oar 

Where a land is given to a charitable body for a specific purpose and 
for a specific purpose only, then such gift becomes a nullity if the per- 
formance of that purpose is rendered impossible. In short such a gift is a 
conditional one. It becomes a good charitable gift upon the condition 
being performed. If the performance of the condition is rendered im- 
possible, the gift never really takes effect. That in our view is the effect 
of the English case of In re University of London Medical Sciences Insti- 
tute Fund Fowler v. Attorney-General’. That case has been followed by 
the Oudh Chief Court in the ‘case of Audesh Singh v. Comrmissioner, 
Lucknow". In this latter case it- was specifically held that where a donor 
had given a subscription’ for a specific charitable purpose, the performance 
of which had become impossible, he was entitled to a refund of his money. 
In that case the performance’ ofthe charitable purpose. became impossible 

111909] 2 Ch. Div. 1 1A TR. 1934 Ondh-329- -~ ‘ 
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by reason of the passing of the University Act, and as the court held 
there was only a specific charitable intent and no general charitable inten- 
tion, the donor was entitled to a refund of his money when the specific 
purpose for which the money was given was rendered impossible. 

In our judgment the English case cited above, followed and approved 
of in the Oudh case, correctly sets out the law applicable to this case and 
is binding upon us, In the present case this land was given not with a 
general charitable intention but for a specific charitable purpose, namely, 
the erection of an Ashram by the Hindu Dharam Sewak Mandal. That 
object and purpose can never be carried out or fulfilled, and that being so, 
the gift fails. The erection of this Ashram by the Hindu Dharam Sewak 
Mandal was a condition upon which the validity of this gift depended. 
It was a condition precedent and, as it can never be performed, the donees 
are not entitled to the property. 

` Mer. Sapru, who has dealt very fully with this case, has cited to us a 
number of English authorities, which he contended supported his view 
that this gift was not a gift for a specific purpose. It is to be observed 
that in the cases cited by him there had been an out and out gift to the 
charity concerned without any conditions being imposed. Mr. Sapru 


placed great reliance upon the case of In re Monk Giffen v. Wedd’, but ` 


from a perusal of the facts in that case it is clear that the testator intended 
that the whole of the money bequeathed should be devoted to charitable 
purposes. It is true that he directed how the money should be spent, but 
it is clear that he had a general charitable intention. Lord Justice Sargant 
at page 210 observes: 

For the purpose of deciding the questions raised on this appeal the first 
and crucial point to be determined is whether the language of the testator’s 
will, in relation to the dispositions made of his residue after the death of 
his wife, indicates a general charitable intention, coupled with specific 
directions as to the mode of carrying out that intention, or merely indicates 
a specific and limited charitable intention, the partial failure of which 
involves a partial failure of the gift. 

In that particular case the three learned Lord Justices held that the 
words used in the will indicated a general charitable intention, but, if 
words or acts merely indicate a specific and limited charitable intention, 
the total failure of such intention must involve the total failure of the 
gift. In our view In re Monk Giffen v. Wedd is a very strong authority 
in favour of the appellant in this case. Mr. Sapru relied upon other 
English cases, ane , In re Foraker v. Dwrell*, In re Welsh Hospital 
(Netley) Fund Thomas v. Attorney-General’ and Re Pritt: Morton v. 
National Church League (a)°; but in all these cases it is. clear from the 
words used that the donor or testator intended the money to go to charity 
absolutely, whilst in the case before us upon the findings of fact there was 
no such intention. The intention clearly was a limited charitable inten- 
tion, that is, that the donees of the property should erect upon it an 
Ashram for the education of religious reformers. ‘The charitable intent 
was specific and strictly limited and, as the performance of the condition 
has been rendered impossible, the gift has failed. As the gift has failed, 


*[1927] 2 Ch. Div. 197, *[1912] 2 Ch. Div. 488 
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the land reverted to the successor-in-title to the donor, namely, his eldest 
son and he is entitled to possession of the same. 
In our view this is not a case where mesne profits should be given 
and the appellant has very properly not asked us to make such an order. 
In the result, therefore, this appeal is allowed with costs and the 
decree of the learned Munsif restored. The plaintiff must also have his 
costs in both the lower courts. 


Appeal allowed 


BECHAN MISIR (Applicant) 
Versus 

MARKANDE MISIR AND OTHERS (Opposite parties)* 

Civil Procedure Code, Section 24—Requrrement of—Suit should be pending in a 
subordinate court which bad jurisdiction at the time suit was filed. 

A suit valued at Rs.2,500 was filed in the Court of a Munsif having 
jurisdiction to try suits up to the valuation of Rs.5,000. He was subse- 
quently transferred and was succeeded by 2 Munsif whose jurisdiction was 
only up to Rs.2,000. Thereupon, on the application of the plaintiff, the 
District Judge transferred the suit to the Court of the Additional Subordi- 
nate Judge, beid, that the Disrict Judge had power to transfer the suit 
under Section 24, Civil Procedure Code. All that Section 24 requires is 
that the suit should be pending in a subordinate Court which had jurisdic- 
tion at the time the suit was filed. 

Ledgerd v. Bull, 9 All. 191 P. C. distinguished. 

- Cru Revision from an order of Basu Kası Natu, Additional 
District Judge of Benares, 

A. Sanyal for the applicant. 

K. Verma for the opposite parties. 

The Court delivered the following judgment:— 

This is an application in revision by Bechan Misir, defendant, against 
the order of the learned District Judge, Benares, transferring the suit filed 
against him by the opposite parties from the court of the Munsif of 
Shahganj to the court of the Additional Subordinate Judge, Jaunpur. The 
valuation of the suit was Rs.2,500. At the time the suit was filed, the 
Munsif of Shahganj had jurisdiction to try suits up to the valuation of 
Rs.5,000. He was subsequently transferred and. was succeeded by a 
Munsif whose jurisdiction was only up to Rs.2,000. ‘Then an application 
was made by the plaintiff to the learned District Judge, Benares, for the 
transfer of his suit from the Court of the Munsif of Shahganj. A notice 
was issued to the opposite parties and the learned District Judge trans- 
ferred the suit from the court of the Munsif of Shahganj to that of the 
Additional Subordinate Judge, Jaunpur. It has been urged by the learned 
counsel for the applicant that the learned District Judge had no power to 
transfer the suit under Section 24 of the Civil Procedure Code. He relies 
on Ledgard v. Bull, but it does not apply to the present case because there 
the suit was never instituted in the court of proper jurisdiction. Here the 
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suit was instituted properly in the court which had jurisdiction to enter- 
tain the suit. At the time the suit was transferred, it was pending in the 
court of the Munsif of Shahganj and the learned District Judge had autho- 
rity under Section 24, Civil Procedure Code, to transfer the suit. Al that 
Section 24, Civil Procedure Code, requires is that the suit should be pend- 
ing in a subordinate court which had jurisdiction at the time the suit was 
filed. There is no force in the application. It is therefore ordered that 
the application be dismissed with costs. 

Application dismissed 


MOTI PANSARI 


Court Fees Act (VII of 1870), Section 19 (xvi) —Inter pretation of—Prisoner 
must claim some relief on bebalf of bimself in bis Capacity as prisoner. 
Section 19 (xvii), Court Fees Act (VII of 1870), contemplates a petition 
by a prisoner claiming ‘some relief or indulgence or right on behalf of him- 
self in his capacity as a prisoner. 

Sir C. Ross Alston and Madan Mohan Lal for the applicant. 

Application heard ex parte. 

“The following judgment was delivered by 

Harries, J.—This is an application in revision filed by one Moti 
Pansari praying that an order of acquittal passed by the Second Additional 
Sessions Judge of Gorakhpur dated January 2, 1935 be set aside and the 
Opposite parties convicted and sentenced according to law. 

The application is not stamped, neither is the copy of the judgment 
filed with it. The office has reported that the application and copy of the 
judgment should be stamped; but Sir Charles Ross Alston on behalf of the 
applicant contends otherwise and relies on Section 19, Sub-section 17 of the 
Court Fees Act (Act VII of 1870). Section 19 provides that nothing 
contained in the Act shall render certain documents chargeable with any 
fee and among the documents so exempted are documents mentioned in 
Sub-section 17, viz., petitions by prisoners or other: persons in duress or 
under restraint of any Court or its officers, 

The applicant Moti Pansari was convicted by this Court and sentenced 
to a term of imprisonment for an offence under Section 148, Indian Penal 
Code and was at the date of this application and is at the present moment 
in jail undergoing that term of imprisonment. It is therefore argued on 
his behalf that the present application comes within Sub-section 17 of 
section 19 of the Court Fees Act by reason of the fact that this is a petition 
by an applicant who is actually a prisoner. In my view this is not a peti- 
tion by a prisoner, within the meaning of that phrase as used in Section 19, 


-| Sub-section 17, Court Fees Act. In my judgment Sub-section 17 of Sec- 


tion 19 of the Court Fees Act contemplates a petition by a prisoner claim- 

ing some relief or indulgence or right on behalf of himself in his capacity 

as a prisoner. Here the application does not concern the liberty, safety 

or rights of the prisoner himself. It is on the contrary an application 
* Application in Cr. Rev. 64 of 1936 
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affecting the rights and freedom of other persons not in custody. The ` 


prayer is that the opposite parties who are at liberty should be put in peril 
by setting aside the order acquitting them. The application is wholly un- 
connected with the applicant’s condition or status as a prisoner and asks for 


no relief affecting him in his capacity as a prisoner. That being so this 


application does not fall within Sub-section 17 of Section 19, Court Fees 
Act and therefore the application and the copy of the judgment are not 


' exempted from stamp fees. 


In the result therefore I hold that both the application and the copy of 
judgment must bear the appropriate stamp. 

Admit and issue notice to the opposite parties provided the court-fee 
is paid. 


PARSOTAM SARAN (Plaintiff) 
Versus 
BANKEY LAL (Defendant) * 
Negotiable Instruments Act (XXVI of 1881), Secs. 43, 8 and 14—Transferee 
under sale deed of a promissory note—Whether bas eny rights under Sec. 43. 
A transferee under a deed of a promissory note is not a holder 
thereof within the meaning of Section 8, Negotiable Instruments Act 
(XXVI of 1881), and cannot enforce the rights conferred on the holder 
of the negotiable instrument by Section 43 of the Act. Surath Chandra 
. Shab v. Narayanchendre Chaudhri, 61 Cal. 425 at 428 dissented from. 


Cru. Revision from an order of Basu C. Des Baneryi, Judge of 
Small Cause Court, Moradabad. 


S. N. Seth for the applicant. 
Panna Lal for the opposite party. 


The judgment of the Court was delivered by 


SULAIMAN, C. J.—The facts of the case are given in our order in 
Civil Revision No. 589 of 1934. It is contended on behalf of the plaintiff 
that he was entitled to a decree not only against the defendant No. 2, 
but also against defendant No. 1; because the instrument was a negotiable 
instrument governed by the Negotiable Instruments Act, and he has a 
right to recover the-amount from the prior party thereto himself under 
Section 43 of that Act. Now under that section if any such party has 
transferred the instrument with or without endorsement to a holder for 
consideration, such holder may recover the amount due from any prior 
party thereto. The question then is whether the instrument has been 
transferred to the plaintiff as a holder thereof. 

The instrument was not negotiated, but the amount due under the 
promissory note was transferred to the plaintiff under a sale deed, and a 
mere note was made on the back of the promissory note that the amount 
due under it had been transferred to the plaintiff by means of the sale 
deed. ‘That is not the negotiation of a negotiable instrument contemplated 
by the Act. Section 14 makes it clear that when a promissory note is 
transferred to any person so as to constitute that person the holder thereof, 
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.jthe instrument is said to be negotiated. It is obvious, therefore, that 
every transfer of a promissory note does not amount to a negotiation, and 
it is a negotiation only when the transfer is such as to constitute the per- 
son entitled to the instrument the holder thereof. A holder is defined 
in Section 8 as a person entitled in his own name to possession of the 
instrument and to receive and recover the amount due thereon. 

Now the essence of a negotiable instrument is that the amount due 
under it should be payable unconditionally and that there should be no 
condition imposed under any separate document executed between the 
parties. So long as the document is negotiated, the holder thereof is entitl- 
ed to recover the amount from his transferor as well as from every prior 
party thereto. But once the document is not negotiated but the rights 
under it are transferred by means of a sale deed, which embadies certain 
conditions and terms between the parties, the document ceases to be a 
negotiable instrument in the ordinary sense of the word, and the transfer 
of such an instrument cannot invoke the terms of Section 43 so as to make 
the transferor and all prior parties thereto liable in spite of the express 
terms agreed to by the parties and entered in the sale deed. If the terms 
of such a private contract were allowed to be ignored, it would be grossly 
inequitable; whereas if the instrument is negotiated and the rights under 
it are transferred unconditionally to the holder, he is entitled to make 
his transferor and any prior party thereto liable under the instrument. 

The learned counsel for the applicant relies on some observations 
made in the case of Surathcbandra Shab v. Narayanchandra Chaudhri’ 
where it was remarked that an assignee under a deed of sale was neverthe- 
less a holder of the instrument within the meaning of Section 8 of the 
Act, and that he could sue in his own name and was entitled in his own 
name to possession and to receive and to recover the amount due on the 
hand note from the parties thereto. ‘That observation was not necessary 
for the purposes of that case because the transferee of the instrument 
was certainly entitled to maintain the suit for recovery of the amount 
due on the promissory note on the strength of the sale deed in his favour 
when it was established that the promisor had not made the payment. 
It could not be doubted that payment by the executant of the promissory 
note to the transferee in the sale deed would have given him full discharge 
under the document. In any case we are unable to agree with the view 
that a transferee under a sale deed of such an instrument is a holder of 
the negotiable instrument within the meaning of Section 8 and can enforce 
the rights conferred on such a holder by Section 43 of the Act. Accord- 
ingly we dismiss this application with costs. 

Application dismissed 
12, L. R. 61 Cal 425 at 428 
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ZAINAB BIBI (Plaintif) 
_ versus 
UMAR HAYAT KHAN ano orHers (Defendants) * 

Pre-emption Act (Local, XI of 1922), Sec. 16—Exclusion from suit for pre- 

emption of properties to which pre-emption 1s not entitled under the Act— 

Effect of—Words “under the Act’? added by Sec. 3, Local Act IX of 1929 

—Effect of—Pre-emptor no longer compelled to include in bis claim pro- 

pertres as to which be bad a right of pre-emption under the Mohammedan 

Law, or any contract or custom—Sec. 3—Proviso to—Right to preempt 

a bouse under the Mohemmedan Law—Whetber a right under the Act— 

Sec. 4(3)—Lend’— Meaning of. 

Where under one and the same deed of sale property as to which the 
pre-emptor has a right of pre-emption under the Pre-emption Act is sold 
along with other property as to which he has no right of pre-emption 
under the Act, he can sue for pre-emption of property which he is entitled 
to pre-empt under the Act and his suit would not fail by reason of his 
having excluded property which he is not entitled to pre-empt under the 
Act, 

The effect of the addition of the words “under the Act” at the end of 
Section 16, Pre-emption Act, is that a pre-emptor is no longer compelled 
to include in his claim properties which he may be entitled to pre-empt 
under the Mohammedan Law, or any contract or custom outside the Pre- 
emption Act, and all that is now necessary is that he must bring his suit 
for pre-emption in respect of the entire property which he is entitled to 
pre-empt under the Preemption Act. Abdi! Khan v. Shakira Bibi, 25 
A. L. J. 1061 and Amjad Ali v. Saadat Begam, 1931 A. L. J. 269 referred to. 

On a true interpretation of the proviso to Section 3, Pre-emption Act, 
a right to pre-empt a house under the Mohammedan Law cannot be said 
to be a right to which a pre-emptor is entitled under the Act. 

Scope of the definition of and? in Section 4(3), Pre-emption Act, 
pointed out, 

SECOND APPEAL from a decree of J. N. Kaur Esq., Additional Sub- 
ordinate Judge of Fatehpur, confirming a decree of Basu N. P. SANYAL, 
Munsif. : 

Shiva Prasad Sinha for the appellant. 

Sir Wazir Hasan and K. Verma for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiff’s appeal arising out of a suit for 
pre-emption. The plaintiff’s husband, Amindad Khan, was the owner of 
a half share in three villages and the owner of two houses which were’ 
situated in one of the three villages. The plaintiff on his death claimed 
to be entitled to a 1/8th share in the zamindari properties and 1|4th share 
in the two houses. On June 15, 1930, the three sisters of the plaintiff’s 
husband executed a sale-deed of their shares in the zamindari properties 
and in the two houses in favour of the defendants, who were admittedly 
strangers. Before the institution of the suit the plaintiff executed a deed 
of gift in respect of the house properties, but she alleged that that gift 
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was invalid and ineffective as it had not been given effect to. She brought Cm 

a suit for pre-emption of .the entire property sold under the sale-deed and 75, 

offered to pay the entire consideration which might really have been paid — 

by the vendee, but put forward the case that the amount of sale consi- Zsuas Bm 

deration had been inflated. The defendants took the plea that the deed yi. Harar 

of gift was valid and the plaintiff had lost her right of pre-emption in Kyaw _ 

respect of the house properties; and they further pleaded that she had in | —— 
uence lost her right to pre-empt even the zamindari properties. a 

Both the courts below have dismissed the claim. So far as the plaintiff’s l 

claim to pre-empt the houses under the Mohammedan Law is concerned it 

must fail. The courts below have found that she had parted with her 

interest in the house properties validly under the deed of gift, and that 

the deed of gift was not fictitious and ineffective. There is a further 

finding that she has failed to perform the necessary demands as required 

by the Mohammedan Law. It has, however, been found that the vendee 

is on an equal footing with the pre-emptor as regards the shares in two 

villages, and that the phintiff has no preference as against hinr in those 

two villages. The appeal is accordingly confined to Kote Mustaqil. 

The only question which remains for consideration is whether in 
consequence of the failure of the plaintiff’s claim to pre-empt the shares 
in the two houses, her claim to pre-empt the zamindari property in Kote 
Mustaqil as well must fail. 

No doubt it is a well settled principle that a pre-emptor cannot be 
allowed to pick and choose and pre-empt only as much property as he 
considers convenient to get. In that sense partial pre-emption cannot be 
allowed. On the other hand, it has been equally well settled in this Court 
that the mere fact that the vendee has included in the sale-deed some 
property as to which the pre-emptor has no right of pre-emption at all, 
would not deprive the pre-emptor of his right to pre-empt that property 
as to which he has a right. ‘There has so far been no conflict of opinion 
on this point in this Court, and thousands of cases have been decided in 
which the pre-emptor has been allowed to claim pre-emption in respect 
of that portion to which he is entitled, leaving out the portion to which 
he was not entitled although the same was included in the sale-deed. In 
such cases an apportionment of the price has been:allowed, and in many 
cases issues have been sent down to the court below for making such an 
apportionment. So far as the Mohammedan Law is concerned, there is 
no doubt that where several properties are sold in portions of which a pre- 
emptor has the right of pre-emption, he is entitled to pre-empt that portion 
only on payment of a proportionate price. On this point there was a 
consensus of opinion among the three Imams as quoted in the Fatawa 
Alamgiri, referred to in Omur Khan v. Moores Khan’. 

"The same rule‘of law was applied to a customary right of pre-emption 
by a Full Bench of this Court in Salig Ram v. Debi Prasad’, where although 
the sale-deed “had included shares in twò thoks together with a bungalow, 
garden and factory, the claim for pre-emption was allowed in respect of 
a share in one thok to the exclusion of another thok, and the claim for 
pre-empting the bungalow, garden and factory were also disallowed. The 
11865 N. W. P., H. C. R. 173 at 174 21975 N. W. P, H.C R 38 
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court directed that it was necessary to ascertain separately the value of 
the several properties sold. The same rule was laid down in Durga Prasad 
v. Munsi’, where it was pointed out that there was a general rule that 
every suit for pre-emption must include the whole of the property, subject 
to the plaintiff's pre-emption, conveyed by one bargain of sale to one 
stranger; and that a suit by a plaintiff pre-emptor, which does not include 
within its scope the whole of such pre-emptional property, is unmaintain- 
able as being inconsistent with the nature and essence of the pre-emptive 
right. 
It was pointed out that there was a clear exception in the case where “under 
one and the same deed of sale, property subject to pre-emption is sold 
along with other property not subject to the right, the plaintiff pre- 
emptor cannot, ex necessitate rei, sue for the whole property conveyed 
by the sale; but only for so much as is subject to his pre-emptive right.” 
The learned counsel for the respondent concedes that this rule has been 
invariably followed in numerous cases by this Court. We may only refer 
to a recent case, Mohindra Man Singh v. Mabraj Singh*, where it was 
held that 
it is the duty of the pre-emptor to claim pre-emption in respect of the 
whole of that part of the property sold as to which he has a right, failing 
which his whole claim must fail. If the vendee has included properties 
in which the plaintiff has no right to pre-empt, the pre-emptor is entitled 
to exclude them, but he must nevertheless claim pre-emption in respect 
of the whole of that part with regard to which he is the right. 
The origin of the customary law in this province obviously was the 
rules of Mohammedan Law which were found prevalent in these parts, and 


. the custom grew up somewhat on those lines. Apparently the idea was 


that if a pre-emptor has a right to pre-empt certain properties, the vendee 
cannot by taking a sale-deed of that property along with other property, 
whether movable or immovable, deprive the pre-emptor of his right to 
pre-empt that property as to which he has a right. If this were not the 
law then a vendee by taking a sale deed of pre-emptible property along 
with any movable property would prevent pre-emption altogether. Simi- 
larly the vendee may include shares in some villages in which he is a co- 
sharer, and therefore on the same footing with the pre-emptor. In such 
a case the integrity of the bargain will have to be broken and the claim 
decreed for the pre-emptible part only. Of course, in such cases the 
proportionate price has to be ascertained and paid. This position could 
not be disputed prior to the coming into force of the Pre-emption Act of 
1922. This Act has, to a great extent, consolidated the old law, though 
undoubtedly in some particulars it has amended the old law also. The 
question is whether under the provisions of the new Act a different rule 
should now prevail. 

Prima facie the Pre-emption Act is quite comprehensive and exhaus- 
tive, and ordinarily it would not be necessary to import into it general 
principles which are not embodied therein. Section 11 confers a right of 
pre-emption on sale or foreclosure of any proprietary interest in land to 
persons mentioned in Section 12. If that section-stood by itself then a 
right of pre-emption would accrue in respect of the sale of alb and every 
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item of land sold; but Section 16 lays down certain restrictions and in Cmm 
essence embodies the principle of the prevention of partial pre-emption. 
The latter portion of it says 
no suit shall lie for enforcing a right of pre-emption in respect of a Zarna» Bor 
portion only of the property which the pluntiff is entitled to pre-empt v. 
under the Act. l ea 
A pre-emptor is, therefore, bound to enforce his right of pre-emption in —— — 
respect of the entire property which he is entitled to preempt under the S#/amen, 
Pre-emption Act. Section 16 contains a prohibition which must be under- oy 
stood to be quite comprehensive, and any case which is not covered by 
this prohibition should be considered to be permissible. It would follow 
that where there is property which the pre-emptor is not entitled to pre- 
empt under the Act he can leave it out and his suit would not fail by 
reason of his having left out that property. It is only incumbent upon 
him to include in his clajm all such property as he is entitled to pre-empt 
under the Act. | 
Before 1929 the words “under the Act” were no part of this section. 
The language then was far more ambiguous, and it was somewhat doubt- 
ful whether a pre-emptor was not bound to include in his claim all pro- 
perties as to which he had a right of pre-emption whether under the Agra 
Pre-emption Act or under the Mohammedan Law, or any contract or 
custom. Abdul Khan v. Shakira Bib? was a case where the pre-emptor 
had on account of his failure to perform the necessary demands disquali- 
fied himself from pre-empting the share in a certain house, and it was 
held that his claim to pre-empt the zamindari property also must fail in 
view of the provisions of Section 16 as it then stood. No doubt at page 
1063 there was an observation that even if the words like in “accordance 
with the provisions of this Act,” or “pre-empt under the Act” were taken 
to be understood at the end of Section 16 it would make no difference 
because the right under the Mohammedan Law was maintained under 
Section $ of the Act, and therefore it could be said in one sense that the 
pre-emption of the house under the Mohammedan Law was “in accordance 
with the provisions of Section 3.” The observation was in the nature of 
an obiter dictmn and was stated to be incorrect in Amjad Ali Khan v. 
Saadat Begum®, In that case also the question of the applicability of 
Section 16, as it stood before the amendment, i.e., before the addition of 
the words “under the Act” arose. Referring to the case of Abdul Khan 
y. Shakira Bibi, the Bench observed 
At another place in the judgment it was remarked that the enforcement 
of such a right under the Mohammedan Law would also be a pre-emption 
under the Act. This last expression was certainly inaccurate, but that 
was a case to which the Act in its entirety was applicable. 
In the latter case the house as to which the plaintiff had lost his right 
was situated in the city of Moradabad, and it was held that the mere fact 
that the plaintiff did not properly exercise his right under the Moham- 
medan Law in respect of the house in the city of Moradabad, to which the 
Act is not applicable, he had not lost his right to pre-empt the property 
in the village to which the Act applied. The great hardship which might ; 
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arise was pointed out by the Bench in Abdu] Khan’s case at pages 1062-3. 
Soon after the difficulty had been pointed out the Legislature amended 
Section 16 and added the words “under the Act.” ‘The additional words 
must have a special significance. The obvious intention is that a pre- 
emptor is no longer compelled to include in his claim properties to. which 
he may be entitled under some law or custom outside the Agra Pre-emption 
Act, and all that is now necessary is that he must bring his suit for pre- 
emption in respect of the property which he is entitled to pre-empt 
under the Agra Pre-emption Act. 

The question is whether a right to pre-empt a house under the Moham- 
medan Law can be said to be a right to which a pre-emptor is entitled 
under the Act. It has been strongly contended on behalf of the res- 
pondents that the proviso to Section 3 of the Agra Pre-emption Act 
makes it clear that the Mohammedan Law has been made applicable by 
this Act to certain class of cases, and that accordingly when such a right 
is exercised the right must be deemed to be exercised under the Agra Pre- 
emption Act. We are unable to accept this contention. If Section 3 had 
not been there then the right of pre-emption under the Mohammedan 
Law, or, for the matter of that, under the customary law, or under special 
contracts, would have remained intact. ‘The substantive portion of Sec- 
tion 3 takes away all such right in respect of interest in land in any area 
to which this Act applies; but the abolition of customary and other rights 
of this kind is subject to the proviso that where there is no right of pre- 
emption under Section 5 of the Act the provisions of Mohammedan 
Law of Pre-emption shall not be affected in case the vendor and pre- 
emptor are both Mohammedans. It follows that the Mohammedan Law 
has not been taken away by Section 3 in the case where there is no right of 
pre-emption under Section $ and the vendor and the pre-emptor are both 
Mohammedans. The proviso must be read as part and parcel of Section 
3 and the effect of the whole section is that in that particular case the 
Mohammedan Law has remained untouched and has not been abrogated. 
The position is similar to the reservation in regard to other rights of 
pre-emption under special laws mentioned in Sections 6 and 7 of the Agra 
Pre-emption Act. The right of pre-emption under the Act mentioned 
therein has been preserved and not affected by the Agra Pre-emption Act. 
When such a right is enforced it cannot be said that the right is being 
enforced under the Agra Pre-emption Act, and not under those enactments. 
It is, therefore, difficult to hold that a right of pre-emption in respect of a 
house exercised under the Mohammedan Law can be said to be a right to 
which the plaintiff is entitled under the Pre-emption Act. 

The learned counsel for the respondents has relied very strongly on 
the recent pronouncement of their Lordships of the Privy Council in 
Birendra Bikram Singh v. Brij Moben Pande’. That was a case under the 
Oudh Laws Act of 1876. There a single mahal of taluqdari consisted 
of 163 villages and was sold as one property for a large sum of 5 lacs and 
40 thousand rupees. The pre-emptor was not a co-sharer or a superior 
proprietor in any of these villages at all; but he was an under-proprietor 
in one out of the 163 villages, and claimed a right of pre-emption under 
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Section 9 of the Oudh Laws Act on the ground that he was a member 
of the village community and came within the third class specified therein. 
Two questions arose for consideration. The first was whether the under- 
proprietor who had an interest in one village only had a right to pre- 
empt that village; and the second was whether he could come within the 
meaning of the words “member of the village community”. ‘Their Lord- 
ships quoted the relevant Sections 6 to 13 in extenso in order to consider 
whether under the provisions of that special enactment the plaintiff's claim 
could be decreed. Now under the Oudh Laws Act Section 10 made it 
obligatory on the vendor to give notice to the persons concerned of the 
price at which he is willing to sell the property, and made it necessary 
‘that such notice should be given through the court within the local limits 
of whose jurisdiction the property or any part thereof was situated. Under 
Section 14 of the Agra Pre-emption Act, however, sending of the notice 
is by no means obligatory but is purely discretionary. It is also-a fact 
that in the Oudh Laws Act there is-no special section like Section 16 
embodying the rule of partial pre-emption. On an examination of the 
provisions of that Act their Lordships, overruling the cases of the Oudh 
Court, came to the conclusion that an under-proprietor who had an in- 
terest in one village only which was a part of a whole mahal of 163 villages 
which had been sold as one property had no right to pre-empt one part 
of the entire mahal, as there was no duty on the vendor to name any pro- 
perties other than the full price of 5 lacs 50 thousand rupees, which, of 
course, the under-proprietor would not be prepared to pay for one village 
only. We are not concerned with the other question which was decided 
in that case. Obviously that case was decided on the language of the 
sections in the Oudh Laws Act. In Oudh the right of pre-emption was 
purely a creature of statute. The provisions of the Agra Pre-emption 
Act embody the previous customary law of this province and are not iden- 
fical with those of the Oudh Laws Act; in particular Section 16 has been 
specially enacted, which prima facie is intended to be comprehensive and to 
include the whole rule of partial pre-emption. We have to interpret that 
section in this case. It, therefore, seems to us that the ruling of the Privy 
Council under the Oudh Laws Act cannot be said to have overruled the 
long series of decisions of this Court, arising under the customary law, or 
under the Agra Pre-emption Act. 

We are accordingly of the opinion: that if the pre-emptor was not 
entitled to pre-empt the house under the Agra Pre-emption Act, then 
neither the omission to pre-empt them nor her disqualification in pre- 
empting the same is fatal to her claim’ as regards the properties which she 
is entitled to pre-empt under the Agra Pre-emption Act. 

As stated above, the plaintiff’s husband was entitled to a half share 
in the site and the entire houses standing thereon. It is very difficult to 
say that the two houses should be considered to be attached to, or perma- 
nently fastened to, anything attached to the half share in the land which 
was sold. ` If the husband had been the owner of the entire site on which 
the houses stood the position would have been different. Following the 
interpretation of the definition of the word ‘land’ in Section 4(3) as laid 
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Gm down in Jamna Prashad v. Mobemmed Zabiruddin® we must hold that the 
i936 houses were not land within the meaning of the Agra Preemption Act. 
— Accordingly we allow the appeal and decree the plaintiff’s claim for 
ANA Bret pre-emption of the share in Kote Mustaqil on payment of the proportionate 
Umar Harar Price. We, therefore, send down the following issue to the court below 
Kuaw for determination: 
ey What was the proportionate price of the share pre-empted in village 
C. J. Kote Mustaqil? 
The parties will be at liberty to produce fresh evidence, if necessary. 
The finding should be returned within three months from this date. The 
usual ten days will be allowed for objections. 
Appeal allowed 
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Canora JAIL MANGAL AND OTHERS 
ace Versus 
as EMPEROR* 
Jen. 31 Penal! Code, Section 34—Aphlicability of —Pre-erranged plan amounting to offence 
—Whetbher necessary. 

It is not necessary for the application of Section 34, Penal Code, to find 
that there was a pre-arranged plan of doing something which amounts to 
an offence. Common intention may be conceived of immediately before 
or at the time of assault. In general the precise intention of several 
persons acting in concert is a matter of inference from their conduct. 

Scope of Sections 34 and 114, Indian Penal Code painted out. 

CRIMINAL REVISION from an ordet of S. M. SAIDUDDIN EsQ., Second 
Additional Sessions Judge of Gorakhpur. 


E. V. David for the applicants. 

M. Waliullah (Assistant Government EER for the Crown. 
The following judgment was delivered by s 
Nismat- NIMATULLAH, J.—This is an application by Jaimangal and three 
zilsb, J. others for revision of an order passed by the learned Additional Sessions 
Judge, Gorakhpur, upholding their conviction and sentences under Sec- 
tion 325, Indian Penal Code. The facts, concurrently found by the lower 
courts, may be briefly stated. In village Gulahla, there are two factions, 
one headed by Ram Prasad and his brothers, and the other by Jaimangal. 
The parties are descendants of the same common ancestor, and are related 
to each other. They have been at loggerhead for a considerable length of 
time. On November 11, 1935, at about 11 a.m., there was an altercation, 
followed by a fight, in village Gulahla. Some men on both sides received 
injuries. Ram Prasad was not present at Gulahla, and one Ram Lakhan 
went to inform him of what had happened. Ram Prasad and Ram 
Lakhan proceeded to the Padrauna police station on bicycles. Two first 
information reports were made at the thana, one by Janu, who belonged 
to the party of Ram Prasad, and the other by Jaimangal. Ram Prasad 
left the thana after having had a talk with the Sub-inspector. It is not 
; clear-whether the two reports, above referred to, had already been recorded 
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before Ram Prasad left. He was accompanied by Ram Lakhan, as before. 
They were going to Gulahla. They were met on the way by Jaimangal 
and the other applicants, who delivered an attack on Ram Prasad with 
lathis. Ram Prasad received numerous injuries, including a grievous hurt. 
Ram Lakhan also received some injuries. Thereupon a third report was 
lodged at the thana. It was followed by police investigation resulting in 
the prosecution of the applicants, who were convicted by the trying 
Magistrate of causing grievous hurt to Ram Prasad. Their appeal to the 
Sessions Judge was dismissed. It may be noted that the gravamen of the 
charge against the applicant has no reference to the fight which took place 
in the village at 11 a.m. It is confined to the assault on Ram Prasad. 
There was ample evidence in support of the story for the prosecu- 
tion. In the trial court the applicants denied having assaulted Ram Prasad; 
but in appeal they attempted to make out a case of right of private defence. 
The learned Sessions Judge has effectively disposed of this plea: The 
principal contention, put forward on behalf of the applicants by their 
learned counsel before me, is that all the applicants cannot be considered 
to be guilty of causing grievous hurt to Ram Prasad, inasmuch as the 
evidence does not show which of the four applicants caused grievous hurt, 
which was the result of a single blow, and as, on the own showing of the 
prosecution, there was no premeditated design to cause grievous hurt. 


The lower courts have had recourse to Section 34 of the Indian Penal Code 


to convict all the applicants under Section 325. Their view is based on 
the language of Section 34, which has been so construed as to apply to a 
case in which several persons combine to attack with lathis a common enemy 
and a blow dealt by one caused grievous hurt. It is argued by learned 
counsel before me that, unless the evidence establishes that the applicants 
had conspired to cause grievous hurt to Ram Prasad, Section 34 cannot 
apply; and the only offence of which they can be convicted is one under 
Section 323, Indian Penal Code. He has relied on some cases in support of 
his contention, to which I shall presently refer. In my opinion it is not 
necessary for the application of Section 34 to find that there was a pre- 
arranged plan of doing something which amounts to an offence. Common 
intention may be conceived of immediately before or at the time of the 
assault. Jn general, the precise intention of several persons acting in 
concert is a matter of inference from their conduct. In the case before 
me, the applicants attacked Ram Prasad as soon as they sighted him, all of 
them used their lathis. I think that it should be inferred that all of them 
became of one mind when they suddenly saw Ram Prasad and entertained 
the common intention of beating him with lathis. It is perfectly clear 
that they were animated by a common desire to beat Ram Prasad, with 
whose party there had recently been a fight and with whom they were on 
the worst of terms. 

The next question is whether it can be inferred from the conduct of 
the accused that their common intention was to cause grievous hurt to 
Ram Prasad, as distinguished from simple hurt. It is difficult to say that 
in the heat of the moment any of them applied his mind to the nature of 
the hurt which they should cause. All that can be said is that they tacitly 
agreed to beat him with lathis. I take it that the lathis carried by the 
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applicants were of the ordinary kind with which men in the position of 
the applicants are generally armed. Each of the assailants was determined 
to use his lathi as effectively as he was capable of and none of them gave 
the slightest indication to his companions of placing limitations on the use 
of a weapon which is frequently deadly in its effect. In my opinion, every 
one of them must have understood that the attack was likely to result in 
grievous hurt to their victim. Every one is supposed to intend the pro- 
bable consequences of his act. I think, therefore, that it is a legitimate 
inference from the conduct of the assailants in this case that they intended 
to cause grievous hurt to Ram Prasad. 

Learned counsel relies on Dbian Singh vw. Emperor! which is some- 
what in conflict with the view I have taken. I, however, find that it was 
dissented from by a Division Bench of this Court in Hanuman v. Emperor’. 
The case of Gheuns v. Emperor’ has also been referred to. It is much to 
the same effect as Dhian Singh v. Emperor and should be considered to be 
in conflict with the Division Bench ruling above referred to. 

Apart from the considerations already discussed, I am of opinion that 
the same conclusion is arrived at by a somewhat different process of reason- 
ing. Where four persons combine to attack with lathis their common 
enemy, each is abetting the conduct of the other within the meaning of 
Section 107, Indian Penal Code and as each one of them is present, Sec- 
Code 
provides: eo 

When an act is abetted and a different act is done, the abetzer is liable 
for the act done, in the same manner and to the same extent as if he had 
directly abetted ‘it, provided the act done was a probable consequence of the 
abetment, and wag committed under the influence of the instigation, or with 
the aid or in pursuance of the conspiracy which constituted the abet- 
ment. 

Assuming that none of the applicants’ party definitely thought of 
causing grievous hurt to Ram Prasad, and if Section 114, Indian Penal 
Code, otherwise applies, such of them as were not directly responsible for 
the grievous hurt caused to Ram Prasad should be deemed to have abetted 
the causing of grievous hurt by the person who actually caused it, provided 
grievous hurt was the probable consequence of the assault. It seems to 
me that the test is whether, in the circumstances of a given case, grievous 
hurt should have been foreseen as the probable result of their concerted 
action. The case may be different where the surrounding circumstances, 
including the comparatively harmless character of the weapons used by the 
assailants, did not make it probable that grievous hurt would result, though 
it did in the course of the assault through accident or some act of one of 
the assailants which had not been contemplated by the others. In 
Barendra Kumar Ghose v. Emperor* their Lordships of the Privy Council 
adopted a similar line of argument. Having discussed the scope of Sec- 
tion 34, Indian. Penal Code, they -proceed to discuss Section 114 of the 
same Code and observe:— < E 

As to Section 114, it is a provision which is only brought into operation 
when circumstances amounting to abetment of a particular crime have 
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first been proved and then the presence of the accused at the commission 
of that crime is proved in addition The section is evidentiary, not 
punitory. Because participation de facto (as this case shows) may some- 
times be obscure in detail, it is established by the presumption jwris et de 
jure that actual presence plus prior abetment can mean nothing else but 
participation. The presumption raised by Section 114 brings the case 
within the ambit of Section 34. 

The whole object of Sections 34 and 114, Indian Penal Code, is to 
provide for cases in which the exact share of one of several criminals cannot 
be ascertained, thqugh the moral culpability of each is clear and identical. 
Neither of these two sections should be so interpreted as to defeat the very 
object which underlies them. I am clearly of opinion that all the appli- 
cants have been rightly convicted under Section 325, Indian Penal Code. 
This application for revision fails, and is dismissed. The applicants shall 
surrender to their bail. 

Application dismissed 


RAM GHULAM (Plaintiff) 
. Versus ; 
BANDU SINGH (Defendant) * 

Agricultnurist’ Relief Act (Local, XXVII of 1934), Sec. 5—Preliminery decree 
for sale in mortgage suit—Mortgagor end subsequent transferee parties to 
sxit—Apblication under Sec. 5 by subsequent transferee—When entitled to 
benefit of—Sec. 5 and first proviso to Sec. 3(1)—‘Decree’ in proviso to Sec. 
3(1)—Meentng of—For purposes of Sec. 5. . 

After passing of a preliminary decree for sale in a mortgage suit, to 
which the heirs of the mortgagor and the subsequent purchaser of the 
property were made parties, the subsequent purchaser put in an applica- 
tion that the decree might be converted into a decree for payment by 
instalments under the provisions of Section 5, U. P. Agriculturists’ Relief 
Act (XXVII of. 1934), beld, that in order that Section 5 should apply to 
the “subsequent purchaser it -is necessary for him to establish three facts, 
viz., (1) that the mortgagor was an agriculturist, (2) that he himself 
was an agriculturist on the date of the loan, that is, on the date when 
the mortgage was executed, (3) that he himself was an agriculturist at 
the date of the institution of the suit in which the decree was passed. - 

For the purposes of Section 5 of the Act the meaning of the word 
‘decree’ in the first proviso to Section 3(1) is the decree for instalments 
and not the original decree which is converted into a decree for instalments. 
Accordingly the court at the time of passing an instalment decree under 
Section $ of the Act shall reckon the period of instalments from the date 
of the instalment decree and not from the date of the original decree. 

Civ. Revision from an order of BABU YuDHISHTHIRA SINGH GAH- 

LAUT, Munsif of Chandausi. 

Baleshwari Prasad and Sri Narain Sabai for the applicant. 
-= The opposite party was not represented. 
The following judgmient was delivered by l l 
Arrsor, J.—This is an application in revision against an order passed 
by the learned Munsif of Chandausi in the course of proceedings in execu- 
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tion of a decree. The suit which gave rise to these proceedings was insti- 
tuted on February 27, 1935. It was a suit for the recovery of a sum of 
Rs. 1,040 with interest by the sale of property mortgaged by a deed dated 


Rau aaa May 6, 1927. The defendants to the suit were the heirs of the deceased 
P eae mortgagor and a subsequent purchaser of the property who is now the 
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opposite party to this application. This subsequent purchaser Bandhu 
Singh acquired the property by sale in the month of August 1933. He 
paid a sum of Rs. 3,100 for the property. Out of this sum, Rs. 750 were 
left in his possession in order that he might redeem the mortgage of May 
6, 1927. He did not redeem and it was for this reason that the suit was 
instituted. The learned Munsif passed a preliminary decree on March 27, 
1935 and then Bandhu Singh put in an application that the decree might 
be converted into a decree for payment by instalments under the provisions 
of Section 5 of the Agriculturists Relief Act. The learned Munsif accept- 
ed his contention, reduced the interest and directed that payment should 
be made by annual instalments of Rs. 150. 


Two points are raised by the applicant. The first is that the Agricul- 
turists Relief Act did not apply to Bandhu Singh. ‘The other is that the 
court below was not entitled to pass an order by which the period of pay- 
ment by instalments extended beyond four years. 


The argument upon the first point is based on the provisions of Sec- 
tion 8 of the Act. Section $ and Section 8 are both in Chapter 2. Section 
8 says that no person shall be deemed to be an agriculturist for the pur- 
poses of this Chapter unless he was an agriculturist both at the time of the 
advance of the loan and at the date of the suit. The applicant contends 
that Bandhu Singh had no existence as an agriculturist in so far as this 
transaction is concerned because the money was not advanced to him. 
This argument has in my opinion no force. We cannot go beyond the 
plain meaning of the section. Bandhu Singh claims to be an agriculturist 
for the purposes of Section $ and therefore all that can be expected of him 
is that he should establish that he was an agriculturist at the date when 
the suit was instituted and also that he was an agriculrurist at the date 
when the loan was taken. It cannot be said that he cannot be deemed to 
have been an agriculturist on this latter date merely because the loan was 
not advanced to him. In order that Section 5 should apply it is necessary 
for Bandhu Singh to establish three facts, namely, (1) that the mortgagor 
was an agriculturist because otherwise the transaction would not amount). 
to a loan within the meaning of the Act according to the definition given 
in Section 2(10) (a); (2) that he himself was an agriculturist on the date 
of the loan; and (3) that he himself was an agriculturist at the date of 
the institution of the suit in which the decree was passed. I find that a 
specific objection was taken in the court below that Bandhu Singh was not 
an agriculturist at the date when the mortgage was executed. ‘There is no 
finding upon this question and therefore the court below was not entitled 
to pass the order which it did pass. Unless it is found that Bandhu Singh 
was an agriculturist at that date it cannot be said that the court had 
jurisdiction to apply Section 5 of the Act to him. For this reason the 
order of the court must be set aside and the case returned for decision. 
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The other point raised was that the instalments should not have been vn 
extended beyond a period of four years. Under Section 5 of the Acta ZZ 
decree for payment of instalments must be drawn up in accordance with 
the provisions of Section 3. Section 3 says that the period of instalments Ram Garras 
shall not extend beyond four years from the date of the decree in the case panou Swen 
of an agriculturist to whom Chapter 3 applies. The question therefore — 
is whether Chapter 3 applies to Bandhu Singh. Section 12 isin Chapter 3. “/s0b, J. 
It provides that an agriculturist who has made a mortgage either before or 

v after the passing of the Act or any other person entitled to institute a suit 
for redemption of the mortgage may at any time after the principal money 
has become due and before a suit for redemption is barred, file an applica- 
tion before the court within whose jurisdiction the mortgaged property or 
any part of it is situate praying for an order directing that the mortgage 
be redeemed. Bandhu Singh was a person who would have been entitled to 

- redeem the mortgage under the provisions of Section 12 of the Act and 
therefore he is a person to whom that Chapter applies. The question now 
is whether he is an agriculturist to whom that Chapter applies because, if he 
is, the period of instalments must not extend beyond four years from the 
date of the decree. An agriculturist for the purposes of Chapter 3 in 
accordance with Explanation (6) to Section 2(2) is a person who, if he 
pays both rent and revenue, does not pay a total of rent and revenue 
exceeding Rs. 1,000. Bandhu Singh says that he pays Rs. 88 a year as 
Government revenue and Rs. 50 a year as rent. He is consequently an 
agriculturist to whom the provisions of Chapter 3 of the Act apply. It 
follows from this that the period during which instalments are to be paid 

~ shall not exceed four years. 

i There may be one further. difficulty in applying a meaning to the 
term decree in the proviso to Section 3 (1) of the Act. The Act says that 
the period of such instalments shall not extend beyond four years from 
the date of the decree. Section 3 refers to those cases in which an instal- 
ment decree is passed in the first instance. Section $ applies those terms 
to instalment decrees passed on the conversion of other decrees. 

I have no doubt that for the purposes of Section 5 the meaning of 

the word decree in the proviso to Section 3(1) is the decree for instalments 
and not the original decree which is converted into a decree for instalments. 
I consider that the court at the time of passing an instalment decree under 
Section 5 shall reckon the period of instalments from the date of the 
instalment decree and not from the date of the original decree. As the 
court below has not decided whether Bandhu Singh was an agriculturist 
at the date when the loan was made, that is, on the date when the mortgage 
was executed, the order of the court below is set aside and the case is 
remitted for decision according to law after all the necessary questions at 
issue have been decided. ‘The costs in this application will abide the 
result. 


1936 


Case remanded 


Niemal- 
sll4b, J. 
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KALLAN BEG AND OTHERS 
VETSHS 
EMPEROR* 
Criminal Procedure Code, Section 100—‘So confined’—Meaning of—Police officer 
to execute warrant accordmeg to its tenor. 
There is no force in the contention that if the person to whom a warrant 
under Section ‘100, Criminal Procedure Code, is issued for execution finds 


that the person in question is not confined so as to make the confinement 


an offence, he should refrain from-executing the warrant. The words 
“so confined”, which are relied on in support of this contention, should be 
taken to imply “believed to be so confined”. On a true interpretation of 
Section 100, Criminal Procedure Code, it is for the Magistrate to find 


whether there are reasons for believing that any person is in wrongful . 


confinement, and if he is so satisfied and issues a search warrant the police 
officer, to whom the warrant is addrewcd, has merely to execute it accord- 
ing to its tenor. He must search for the person beleved by the Magistrate 
to be unlawfully detained and take him to the Magistrate. 

CRIMINAL REVISION from an order of A. H. Gurney EsQ., Sessions 

Judge of Bareilly. TE 
Saila Nath Mukerji and Shri Rama for the applicants. 
M. Waltullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 
NIAMATULLAH, J.—This is an application for revision of an order of 


the Sessions Judge, Bareilly, in appeal from an order of a Magistrate of - 
that district convicting the applicants under Sections 147, 332|148- and 


225-B|149, Indian Penal Code. The Magistrate sentenced each of the 
accused to 9 months’ R. I. On appeal the learned Sessions Judge reduced 
the sentences of some to 3 months’ R. I. and of others to 6 months’ R. I. 
The gist of the offence with which the applicants were charged is that on 


February 23, 1935 they attacked two constables and a few chaukidars,- ` 


who had gone to village Parewa to search Mst. Mohania and to bring her 
to the court of the Magistrate who had issued a warrant under Section 100, 
Criminal Procedure Code, and attempted to prevent the constables from 
taking Mst. Mohania. . 

One of the applicants, namely, Kallan Beg, has since died, and his case 
requires no further consideration. The remaining 11 accused are Kurmi 
and Chamar residents of village Parewa. The facts found by both the 
lower courts may be briefly stated. Rammu Chamar of village Ugethi, 
district Budaun, made an application to a Magistrate of his district com- 
plaining that his wife, Mst. Mohania, had been enticed away by Mohan 
Chamar, a resident of village Parewa. The application was supported by 
an affidavit, in which it was stated that Mohan intended to sell Mst. 
Mohania somewhere in the Punjab contrary to the wishes of the woman. 
Rammu prayed that a search warrant under Section 100, Criminal Pro- 
cedure Code, be issued and Mst. Mohania be brought to the Court. A 


search warrant was issued and sent to the “Sub-inspector in charge of.. 
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thana Bhojepura”, which is in Bareilly district. Village Parewa, where 
Mohan resided, is within the police circle Bhojepura. The warrant was 
sent through the District Magistrate and the Syperintendent of Police, 
Bareilly. It was received at Bhojepura on February 21, 1935, when the 
Sub-inspector in charge of.the thana was on leave. The head constable 
who acted for him received the warrant and deputed two constables, Safdar 
Ali and Vakil Ahmad, to proceed to village Parewa and make a search for 
Mst. Mohania in the house of Mohan and to take her as directed in the 
warrant. The two constables, accompanied by Rammu and two other 
Chamars of Budaun and two chaukidars, reached village Parewa on the 
“morning of 23rd. When they arrived at Mohan’s house Mst. Mohania 
was found warming herself over a fire in the courtyard. The constables 
took her into custody and dragged her for about 80 or 90 yards. It was 
' admitted on behalf of the prosecution that she was unwilling to leave 
~" Mohan’s place and that she shouted for help. A large number of villagers 
were attracted to the scene and attempted to rescue her from the’ police 
custody. In the scuffle which ensued injuries were caused to the constables, 
one chaukidar and two of the three Chamars of the Budaun District. 
Among the villagers Kallan Beg, who has since died, and the applicant 
Khem Karan also received injuries. It has been found by the lower courts 
that before the conflict between the villagers and the police party assumed 
serious proportion some villagers appeased the rest of them, saying that the 
police were taking Mst. Mohania under a-warrant, which was in order, 
and that thereafter the villagers did their best to smooth matters over. 
On the report of the constables the applicants were prosecuted for the 
. offences already mentioned. 

- The story told by the accused was that the police arrived at about 4 
or. 5 in the morning and by mistake entered the house of Baldeo Chamar, 
whom they questioned as to where Mst. Mohania was. After some alterca- 
tion Baldeo Chamar was assaulted by the police. The suggestion on behalf 
of the defence was that whatever injuries were caused to the police party 
were the result of the exercise by the applicants of their right of private 
defence. Neither of the two courts below has accepted the case for the 
defence. The evidence adduced on behalf of the prosecution was in the 
main accepted. ‘The Magistrate acquitted some of the accused before him 
and convicted the applicants, against whom he found the case fully estab- 
lished. The learned Sessions Judge has substantially taken the same view. 

I have been addressed at some length by the learned advocate who 
appeared for the applicants. I am not satisfied that there is any such flaw 
in the findings arrived ‘at by the lower courts as would justify interference 
` in revision with the findings of fact reached by those courts. The convic- 
- tion was also assailed on a point of law which had been raised in the courts 

below. It has been found by the Magistrate and the learned Sessions Judge 
seems to agree with him that Rammu obtained the warrant of search on a 
misrepresentation of facts. It was not a fact that Mst. Mohania had been 
recently enticed away by Mohan and was being detained by him against 
her consent. On ‘the contrary, the evidence showed that she lived with 
. Mohan for a considerable length of: time and gave birth to a child while 
- living in his house. It is pointed out that Mst. Mohania, far from being 
60 
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unwilling to live with Mohan, created a scene when she was being removed 
by the police from his house. It is argued that the police were not justified 
in dragging her and they ought to have known from what they saw for 
themselves that she was not confined under such circumstances that the 
confinement amounted to an offence. Reference is made in this connection 
to the terms of Sec. 100, Cr. P. Code, which provides that if a Magistrate, 
such as is therein mentioned, has reason to believe that any person is con- 
fined under such circumstances that the confinement amounts to an offence, 
he may issue a search warrant, and the person to whom such warrant is 
directed may search the person so confined, and the person, if found, shall’ 
be immediately taken before the Magistrate. Stress is laid on the words 
“so confined”, and it is contended that if the person to whom a warrant 
is issued for execution finds that the person in question is not confined so as 
to make the confinement an offence, he should refrain from executing the | 
warrant. I do not think that this contention has force. ‘The words relied 
on should be taken in the context in which they occur, and should be taken 
to imply “Believed to be so confined”. ‘The section which in this respect 
is not happily worded lays down that it is for the Magistrate to find whether 
there are reasons for believing that any person is in wrongful confinement; 
and if he is so satisfied and issues a search warrant, the police officer, to whom 
the warrant is addressed, has merely to execute it according to its tenor. 
He must search for the person believed by the Magistrate to be unlawfully 
detained. ‘The-officer charged- with the execution of the warrant is not 
expected to disregard the finding of the Magistrate, and all that he is to do 
is to search for the person in question and to take him to the Magistrate. 
If a Magistrate properly discharges his duty an occasion is not likely to arise 
for the officer executing the warrant to find that it proceeds on a mani- 
festly erroneous assumption. In this case the Magistrate did not question 
Rammu and accepted his affidavit at its face value. He should have 
examined him in detail as regards the time when the alleged enticement 
occurred and the circumstances. in which the woman was-said to have 
been detained against her wishes. There is no doubt that the slip-shod 
proceeding of the Magistrate was partly responsible for the unfortunate 
affair. 

It was next contended that the warrant was addressed to the “Sub- 
inspector in charge of thana Bhojepura” and that the head constable, who 
was at that time acting for him, was not competent to depute the two 
constables, and that the latter were not competent to execute the warrant. 
I do not consider it necessary to pronounce a definite opinion on this point. 
The legality or otherwise of the warrant is relevant in connection with the 
accused’s plea that they acted in the exercise of the right of private defence. 
Such a right did not exist, as the constables acted under colour of their 
ofice; and even if their act was not strictly justifiable by law, the villagers 
had no right of private defence, since the constables were acting in good . 
faith. There is nothing in the evidence which militates against the 
assumption that the constables were acting in perfect good faith. Any 
technical flaw, therefore, in the warrant is immaterial in considering the 
question whether the villagers acted in the exercise of their right of 
private defence. It was in controversy in the lower courts as to whether 
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the constables were in uniform and had declared that they were acting in 
the execution of a warrant. The position might have been different if, 
as was alleged on behalf of the defence, the constables were in plain.clothes, 
and did not give the villagers to understand that they were taking Mét. 
Mohania in the execution of a search warrant issued by the Magistrate of 
Budaun. In view, however, of what has been found by the lower courts, 
the accused cannot be considered to have acted-in the exercise of their right 
of private defence. 


While I hold that the applicants are not protected by Section 99, © 


Indian Penal Code, which defines the limits of the right of private defence, 
I think that the villagers acted under provocation. Most of the applicants 
had no personal interest in the matter and were prompted by fellow- 
feeling. They were shocked to see Mst. Mohania being dragged at the 
instance of Rammu from the house of Mohan, with whom she had lived 
as his wife, and her shrieks being disregarded by the police. The villagers 
could hardly be expected to appreciate the legal position. All that was 
present to their minds at that moment was the action of the police, which 
taken by itself was considered by the villagers as cruel and high-handed. 
The learned Sessions Judge apparently took this aspect of the case into 
consideration in reducing the sentence in case of many of the applicants 
to three months’ rigorous imprisonment. In the case of Likkhi, Baldeo 
Bhangi, Jisukh, Har Sahai and Khem Karan he reduced the sentence to 6 
months’ R. I., as he regarded them to be ring-leaders. I find that they 
were considered to be ring-leaders not because the part they took in the 
riot was of a different character from that taken by the rest of the accused, 
but because they were men of better position in life. The learned Judge 
has regarded Likkhi and Baldeo Bhangi as ring-leaders, because they are 
ex-chaukidars, Jisukh, because he is a ‘thanait’, and Har Sahai, because he 
is a village ‘muqaddam’. In the absence of any finding that these men took 
more prominent part than the others I do not think that it is right to 
regard them as ring-leaders. Khem Karan has been put in the same cate- 
gory, because he received injuries and should, therefore, be considered to 
have been in the thick of the fight. I am unable to accept this ground as 
justifying enhanced punishment. Khem Karan is not shown to have led 
the assault or was otherwise “in the thick of the fight.” The fact that he 
received injuries while others did not may be due to variety of circum- 
stances in which he was hit, though he was less to blame than others. For 
these reasons I reduce the sentences passed on Likkhi, Baldeo Bhangi, 
Jisukh, Har Sahai and Khem Karan to three months’ rigorous imprisonment. 
Subject to this modification the application for revision is dismissed. The 
applicants shall surrender to their bail. The application of Kallan Beg 
abates. 
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CL f RAM SEWAK. (Plaintiff) 
VETSHS 
— SRIMATI RANI SUBHADDRA KUAR (Defendant) * 
Jen. 30  Groveland—jAdverse possession—Non-payment of rent—Erection of buildings 


SULAIMAN, —Effect of. 
GC. J: In the case of groves rent occasionally lapses when the grove ceases to be 
Bennet, J. `> a grove producing fruit. Frequently rent is taken from the grove-holder 


as long as any produce is forthcoming, and when the grove becomes old 
and produce ceases, the zamindar refrains from collecting rent. That is a 
common case, and does not amount to any exercise of adverse possession on 
the part of the person holding the grove. 

The mere erection of certain buildings on the land which was originally 
grove does not amount necessarily to any evidence of adverse title. 


LETTERS PATENT APPEAL from the decision of the Hon’sBLE MR. 
Justice J. D. Youne. 


S. N. Sen and N. P. Asthana for the applicant. 
Sir Tej Babadur Sapru and Shiva Prasad Sinha for the respondent. 


The Court delivered the following judgment:— 


Saletmen, These are two Letters Patent appeals brought by a plaintiff in the- 

Pie J following circumstances:—The plaintiff brought two suits for arrears *of 

’ "sent for three years in the Court of the Assistant Collector, 2nd class as 
follows: 

In appeal No. 40 there was a plot of 1 bigha 8 biswas, and the rent 
claimed was 0-15-6 per annum. In appeal No. 44 there was a plot of 3 
bighas, and the rent claimed was Rs.2-3-6 per annum. The plaintiff 
claimed that he was the zamindar in the village called Cawnpore kobna, or 
Old Cawnpore, a village which was formerly outside the municipal limits, 
but which had been included in the municipal limits sometime ago. The 
plaintiff claimed a share in the mahal Jagannath of this village. The 
main defence in Paragraph 3 of the written statement was: 

The plot claimed forms part af abadi land whereon a house is constructed 
in respect of which house tax is paid. The defendant and her predecessors 
have been in proprietary possession thereof for a long time. No rent was 
ever paid. , 

Issues were referred on thé question of proprietary title to the court 
of the munsif, and the main issue, No. 1, was “whether the plaint property 
belongs to the plaintiff.” It will be noted that there was no specific plead- 
ing of acquisition of title by adverse possession; but evidence was produced | 
on that point and the plea which was eventually made before this Court 
in second appeal was of adverse possession. 

The munsif held in favour of the defendant and the plaintiff appealed 
to the District Judge, who granted a decree in favour of the plaintiff, The 
District Judge found that the origin of the title of the husband of the 
defendant, who was a taluqdar, was a sale-deed from three widows who 
were grove-holders. These widows executed what was purported to be a 

*L, P. A. 40 of 1933 
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sale-deed in the rights of the grove on February 14, 1888, and the relevant Gm 
portion is as follows: D 
One grove, known as Saknawala, with land measuring 6 bighas-3 biswas,  — 
assessed with annual rent of Rs.4-4-0, but not paid, situated in old Cawn- RAM SEWAK 
pore . . purchased by us, is in our exclusive proprietary possession . . See a 
We, therefore, transfer and sell the said grove with land and trees, fruit- Susnanpra 
bearing or not fruit-bearing, with patwari and its produce, together with Kvar 
a well . . .for Rs.2,000. EE 
Now there is no doubt that persons possessing the interest of grove- C.J. 
holders are entitled to transfer that interest. It is a fact that in this Perth J- 
document it is also stated that they sell the site of the grove with land and s 
trees thereon. There is no evidence that the document was brought to 
the notice of the zamindari, and the mere statement about the selling of 
the grove-land does not in the opinion of the District Judge amount to 
any clear assertion of adverse possession. In regard to rent there is an 
admission that the grove which comprises these 6 bighas 3 biswas was asses- 
sed to an annual rent of Rs.4-4-0. It is merely stated that the rent was 
not paid. It is not alleged in the sale-deed that the rent was not payable. 
It is indeed a matter of common knowledge that in the case of groves rent 
occasionally lapses when-the grove ceases to be a grove producing fruit. 
Frequently rent is taken from the grove-holder as long as any produce is 
ae a and when the grove becomes old and produce ceases the 
zamindar refrains from collecting rent. That is a common case, and does 
not amount to any exercise of adverse possession on the part of the person 
holding the grove. 
Now the present state of the land was found by the munsif as 
follows:— 
That land in dispute is partly covered by building and partly by the 
execution of a 
The words ‘execution’ is somewhat obscure. He also stated ‘The 
buildings are pretty old, and so are some fruit and timber trees.” The 
learned District Judge stated: 
There are some temples and some small residential buildings, but most 
of the land is an ordinary flower garden with some big trees growing in it. 
It is clear, therefore, that the part of the area in dispute which in the 
present case is about 414 bighas, the major part, is land occupied by trees 
and a garden and is not land occupied by buildings. ‘The original area of 
6 bighas odd had been divided by partition of mahals, and the present 
plaintiff is interested in 4 bighas 8 biswas, Now evidence of adverse pos- 
session was produced before the learned District Judge, and he states: 
There is the statement of one old servant of the defendant’s predecessor 
in interest that one of the zamindars actually demanded .rent soon after 
the deed of sale and that the defendant’s predecessors openly repudiated 
_ his right, but I cannot. believe this evidence. I do not believe that it is 
true. 
_ ‘There were, settlements of this area, one before and one after the sale- 
deed. The settlement before the sale-deed was in 1876, Le., in 1283F; 
and one after the sale-deed was in 1903, i.e., in 1311F. In these revenue 
settlements there was the entry that the land was grove. In the second 
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settlement of 1311F., the entry of these plots was in the abadi of the village. 
Now the learned District Judge has found: 

There is no reason for supposing that the entry was originally a wrong 
entry, and therefore I hold the defendant’s p rs in title acquired 
the land as a grove for which they paid a certain rent. 

In the wajibularz it is stated that tenants sell the wood and fruits, 
but cannot sell the land. He finds that there was no definite assertion 
which amounted to a denial of the title of the owner, and that it is not 


shown that the claim of the defendant’s predecessor was brought to the 
- notice of the zamindar. He further held: 


I hold, therefore, that the defendant had not at any time acquired a pro- 
prietary right by adverse possession. The defendant’s title was originally 
that of a tenant holding a grove and I hold that that is her title now. 

The learned single Judge of this Court who heard the second appeal 
came to the conclusion that on the findings of fact by the District Judge 
adverse possession had been established by the defendant, and ape ae 
he dismissed the suit of the plaintiff. He relied on certain rulings, and 
certain other rulings have been quoted before us. These rulings are: 

Bhaddar v. Khairuddin Husain and Bhola, Incha Ram v. Bande Ali 


‘Khan?, Alopi v. Gajadbar Prasad*, Komil Prasad v. Bharat Indu‘ and Nabi 


Mobammad v. Bhagwat Prasad Shuku’. 

Now all these rulings have certain points in common; (1) they are 
for suits for ejectment; (2) they relate to the site of the houses in an 
inhabited Pa the origin of the tenure of the defendant is not known. 
In Komil Prasad v. Bharat Indu it was known that the original occupant 
of the house was a person.who is not a tenant or ryot. Now the present 
case is entirely different on all three points. This is not a suit for eject- 
ment; it is not a suit concerned merely with the site of a house in an in- 
habited area; and it is not a suit where the origin of the possession of the 
defendant’s predecessor is unknown, or where the origin is the occupation 
of a person who was not a tenant or ryot. On the contrary in the present 
case the landlord has merely sued for the rent which was originally assessed 
on a holding, and which is admitted by the document in title of the plain- 
tiff to have been assessed on the holding. Further the land in question, 
although it is now included within the municipal limits, is land which is 
not merely the site of a house; it is land which was originally grove, and 
there are still trees of all sizes and age standing upon it. It is only a small ` 
portion of the land on which the buildings stand, and the major portion 
of the land is not occupied by buildings. ‘The origin of the land is grove, 
and this in our opinion dominates this case. We would refer to Section 
116 of the Evidence Act which provides that no tenant of an immovable 
property or any person claiming through such tenant, shall, during the 
continuance of the tenancy be permitted to deny that the landlord of such 
tenant had at the beginning of the tenancy a title to such property. In- 
deed the pleading of the defendant was that by the sale-deed in question 
the defendant acquired proprietary rights from the three widows who were 
grove-holders. The defendant partly relied on establishing her title of 
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adverse possession on the basis of non-payment of rent. No other evidence 
of adverse possession appears to have been accepted by the lower appellate 
court which remains the sole judge of what facts have been proved in a 
case. Oral evidence which was tendered of adverse possession was not 
accepted by that court. The mere erection of certain buildings on the 
land which was originally grove does not in our opinion amount neces- 
sarily to any evidence of adverse title, because in the present case there is 
no finding of fact by the lower appellate court that these buildings were 
not erected by the permission of the zamindar of the time. In these cir- 
cumstances we are of the opinion that the finding of the lower appellate 
court is conclusive in this case. It was not open in our opinion to the 
learned single Judge to find that adverse possession had been proved. The 
finding of the lower appellate court on that point, which is a mixed ques- 
tion of fact and law, is in our opinion conclusive, because the facts point 
to a want of adverse possession; and, therefore, in our opinion these appeals 
must be dismissed with costs throughout. We, therefore, restore the decree 
of the lower appellate court with costs about both hearings. 

i : Appeal allowed 


MEGHRAJ ROORMAL tHRoucH HARAK CHAND (Firm) 


‘ (Defendant) 
VETSHS 
FIRM ANUP SINGH BATTU MAL tsroucH BATTU MAL 
(Plaintif) * 


Pakka Arhatis—Custom—Entitling him to protect himself from loss by closing 
transaction after giving notice to seller or buyer—Whetber reasonable. 
A custom that entitles a pakka erbsiis commission agent—who qua 
the persons entering into forward contracts through him for the pur- 
chase and sale of grain or other commodity is himself in the position of a 
principal—to protect himself from loss by closing the transaction after. 
giving to the seller or buyer reasonable notice of his intention to do so, is 
calculated to check reckless speculation and to promote fair dealing and 
the transaction of business on honest lines, and, as such, is reasonable and 
salutary. Kishori Lal v. Jiwan Lal, A. I. R. 1923 All. 242 referred to. 
SECOND APPEAL from a decree of M. M. Serm Esq., Subordinate 
Judge of Meerut, modifying a decree of Mautvi UsuF-uz-zaMAN, Second 
Munsif of Ghaziabad. 
K. N. Katju, K. Verma and K. N. Gupta for the appellant. 
N. C. Vaisb for the respondent. 
The judgment of the Court was delivered by 
IgpaL AHMAD, J.—This is a defendant’s appeal and arises out of a 
suit for recovery of a sum of Rs. 2,400 on account of the loss suffered 
by the plaintiff-respondent in certain forward contracts for the purchase 
of prain pi entered into by the plaintiff firm on behalf of the defendant 
firm. e plaintiff firm carries on the business of commission agents in 
Ghaziabad and the defendant firm carries on business in Lucknow. The 
business of commission agency carried on by the plaintiff firm is admittedly 
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on what is known as the pakka arhat system. ‘The position of a pakke 
arbatia is analogous to that of a del credere agent who incurs only a 
secondary liability towards the principal, and whose legal position is partly 
that of an insurer and partly that of a surety for the parties with whom 
he deals to the extent of any default by reason of any insolvency or some- 
thing equivalent, vide Champa Rem v. Tulshi Rem. 

The defendant firm entered into certain forward contracts for the 
purchase of grain-pits through the plaintiff firm and most of those con- 
tracts resulted in loss to the defendant. One of the forward contracts, 
that was entered into by the defendant for the purchase of $ grain-pits, - 
formed the subject of the suit giving rise to the present appeal. This 
contract was entered into on November 14, 1929. The contract was for the 
purchase of approximately 3000 maunds of wheat at the rate of Rs. 4-13-3 
per maund, and the delivery was to be effected between January 15 and 
February 15, 1930. After the purchase made by the defendant the price 
of wheat began to fall, and ultimately the plaintiff firm sold the grain-pits 
to certain persons on February 7, 1930, at the rate prevailing in the market, 
viz., at the rate of Rs. 3-13-6, and the present suit was for the recovery 
of the loss suffered by the plaintiff firm in consequence of the decline in 
the price of wheat since the date of the contract. A sum of about Rs. 750 
belonging to the defendant was in the hands of the plaintiff and, in claim- 
ing damages, the plaintiff credited the defendant with the said amount. 

It was stated in the plaint that in the Mandi at Ghaziabad delivery 
of grain-pits,is made according to the wishes of the seller in the month 
in which the delivery has been stipulated to be made and that as soon as 
the parcha of the delivery of grain-pit is received the commission agents 
have to make payment of the margin money. ‘The plaintiff firm, there- 
fore, alleged that it was bound to take delivery of the goods when the 
same was-offered by the seller and, as the price of the wheat had fallen 
since the date of the contract, the plaintiff asked the defendant firm to 
arrange for money and deposit the same with the plaintiff so that delivery 
might be taken. The plaintiff’s case further was that the defendant 
neither put sufficient funds in the hands of the plaintiff to cover the losses 
incurred in the transaction, nor did supply sufficient funds to enable the 
plaintiff to take delivery and, accordingly, the plaintiff had to square up 
the transaction by selling the grain-pits to third persons on Feb. 7, 1930. 

The suit was resisted by the defendant firm on a variety of grounds 
but, as in the present appeal by the defendant only three points have been 
raised, it is unnecessary to mention the other contentions of the defendant. 
The defendant urged that the sale of the grain-pits by the plaintiff on 
February 7, 1930, was without the consent or permission of the defendant 
and the defendant was, therefore, not liable to answer the plaintiff’s claim 
for damages. It was further contended by the defendant that, in any 
case, the plaintiff firm was not entitled to dispose of the grain-pits and 
square up the transaction, without giving the defendant sufficient. and 
reasonable notice of- its intention to do so and that in the present case 
such notice was not given by the plaintiff. Lastly it was contended that 
in the absence of the proof of the fact that the plaintiff firm had suffered 
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- loss to een a, claimed by it the suit was not main- 
tainable. - | 

All these contentions were overruled by the trial. court and the plaih- 
tiff’s suit was decreed., The defendant firm filed an appeal in the lower 
appellate court and that court, being of the.opinion that certain questions 
essential for a satisfactory disposal of the suit had not been decided by the 
trial court, framed the following issues and remitted the same for find- 
ings to the trial cqurt:— 


(a) Is there any sidney ptactice or nead usage in Ghaziabad 


ao which entitled pakko erbatias to call for margin if the nse or fall in the 
Hla market justified a demand for stand to close the contract in default of 
that margin being provided? 

(b) Is there any mercantile custom in Ghaziabad which aythorizes 4 
erbatie to demand the balance of purchase price from his principal 
from the first date of the month of forward delivery and to, sell those 
goods in the'event of the failure of the principal to pay the same within 

a reasonable time? ` ‘ 

The trial court held that the mercantile usage referred to in the first 
issue was proved to exist in the Ghaziabad. market. ‘As regards the mer- 
cantile custom set forth in the second inue ‘the finding of the trial court 
was that the existence of that cistom was not proved. On receipt of the 
findings submitted ‘by the trial court the lower appellate court decided the 

peal on the merits. It affirmed the decision of the trial court with a 
sek variation—a variation which is immaterial 50 ) far as the present appeal 
is concerned, ` 

The learned coina for the defendant- ala has argued that the 
plaintiff, whose position was that of a mere agent, had no right to sell 
the khattis without the instruction of the defendant firm inasmuch as, 
by ,the terms of the contract between the parties, the plaintiff was not 
given the right to close the transaction before the dtie date, nor was there 
any mercantile usage that authorized the plaintiff todo so. In support 
of this contention reliance has been placed on a Division Bench decision 
of this Court rted as Kishori Lal v. Jiwan LaP.’ That case was from 
Hapur where, “Tike Ghaziabad, numerous forward transactions’ for the 
purchase and sale of grain-pits are entered rie in the course of`a year. 
In that case a custom was put forward according to which the commission 
agents carrying on business in Hapur were entitled, without the knowledge 
or the consent of their principals, to dispose of the grain-pits, and it was 
held that 

the alleged custom is unreasonable, it is immoral in the sense that it is 
likely to lead-to gross frauds and in any event, puts an agent in double 
cepacity in which his duty and interest must necessarily conflict and is 
contrary tothe general principle of agency and, therefore .. highly 
unreasonable. l 


It does not.appear from the report of the case whether the commission 
agent in that case carried on his business on pakka erbat system. If the 
learned Judge intended to lay down that a custom, that entitles a pakka 
orbatia commission agént who -qwa the persons entering into contracts 
through him for the purchase and sale‘ of grain or other RO is 
© COSA LR 1923 AIL 242 
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himself in the position of a principal to protect himself from loss by closing 
the transaction atter giving to the seller or buyer reasonable notice of his 
intention to do s0, is immoral and unreasonable we, with great respect, 
are unable to agree with that decision. We are unable to discover any 
Justiiication for the view that in the case of transactions entered into on 
the pakka arbat system a custom or usage that entitles the commission 
agent to protect himself from loss in the event of the failure of the con- 
tracting party to insure him against the loss is either unreasonable or 
ummoral, There is direct contractual relationship between the pakke 
erbatia and the purchaser and the seller and he, as principal, is liable to 
both for the performance of the contract. The failure of a purchaser,” 
who has entered into a forward contract for the purchase of some com- 
modity through a pakka erbatia, to take delivery on due date does not 
exonerate the arbatia from the liability to take delivery from the seller 
in pursuance of the forward contract. It follows that a pakka arbatia |. 
is himself vitally interested in the performance of the contract that has 
been entered into through him and a custom that provides means to insure 
the erbatia against prospective loss cannot be characterized as unreasonable 
or immoral. On the contrary such a custom is calculated to check reck- 
less speculation and to promote fair dealing and the transaction of business 
on honest lines, and, as such, is reasonable and salutary. 


In the case before us we have the definite finding recorded by the 
courts below that according to the mercantile usage prevalent in Ghazia- 
bad a pakke erbatia is entitled to call for margin money, if the rise or fall 
in the market justifies such a demand, and, in the event of the demand 
not being met, is entitled to close the contract. No exception has been 
taken to this. finding on behalf of the defendant-appellant. We have, 
therefore, to approach the consideration of the case on the assumption, 
that the plaintiff firm was entitled to sell the grain-pits in question, if ‘the 
defendant made default in placing in the hands of the plaintiff. sufficient 
funds to indemnify: him against the loss that was occasioned by the fall 
in the price of wheat. When the case is so approached, there is no escape 
from the conclusion that the plaintiff firm was within its rights in selling 
the grain-pits on February 7, 1930. The letters and telegrams that passed 
between the plaintiff and the defendant leave no room for doubt that the 
defendant was trying to evade the fulfilment of the obligation which the 
contract between the parties imposed on him. ‘The price of wheat began 
to fall soon after the contract was entered into and on January 16 the rate 
was Rs. 4-9-3 per maund. According to the practice prevailing in 
Ghaziabad the seller has the right to offer delivery within the first 25 days 
of the month in which the delivery is to be effected. In the present case 
the delivery was to be effected between January 15 and February 15. 
Therefore the seller had the right to offer delivery to the plaintiff firm 
from January 16 to February 10. On such delivery being offered 1[4th 
of the price is to be paid immediately by the pakke arbatie. Accordingly 
on January 16 the plaintiff by a telegram demanded from the defendant a 
sum of Rs. 2,500 which together with the sum of Rs. 750, that the plain- 
tiff had in hand, would have enabled the plaintiff to pay 1|4th of the price 
of the wheat contracted to have been purchased by the defendant firm. 
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The reply sent to this telegram by the defendant was as follows:— 

Take delivery. Don’t sell without our authority otherwise you will be 
liable for all losses and expenses. Ready to send money on your giving 
security. 

Subsequent history shows that the offer by the defendant to send money 
to the plaintiff on the latter furnishing security was a mere eye-wash. It 
is abundantly clear from the letters of the defendant firm itself that by 
January 16, 1930, the business of the defendant firm had become hope- 


lessly involved. Huge losses had been suffered by it in forward contracts 7 


of purchase entered into by it in Bombay and elsewhere and the defendant 
was hard pressed for funds. After January 16 the market went on dec- 
lining and on February 4, 1930, the plaintiff firm was faced with the 
alarming situation that a loss of no less than Rs. 3,000 was imminent on 
the transaction in question in the present litigation. The plaintiff, there- 
fore, on the last mentioned date sent a registered notice to the defendant 
asking the latter either to send Rs. 3,000 “to cover the margin money” 
or to deposit a sum of Rs. 15,000 with the Allahabad Bank if the defen- 
dant wanted to take delivery of the goods. ‘This notice did reach the 
defendant on February 6, 1930. ‘The defendant took no steps to comply 
with the request contained in the notice and the plaintiff firm then sold 
the wheat on February 7, 1930. If the defendant was in right earnest to 
take delivery, the natural course of conduct on the part of the defendant 
would have been either to deposit the margin money in some bank at 
once or to send the same by money order to the plaintiff firm, and to 


inform the plaintiff of the fact of payment of the margin money by means _ 


of a telegram. The fact appears to be that the defendant firm was not 
in possession of funds, and, therefore, took no steps to acknowledge the 
registered notice sent by the plaintiff. The plaintiff, therefore, sold the 
goods. It follows that the defendant firm had sufficient and pole 
notice of the demand made by the plaintiff and the plaintiff firm was 
within its right to sell the goods. Accordingly the defendant was liable 
to make good the loss suffered by the plaintiff firm. 

The last point argued by the learned counsel for the defendant-appel- 
lant was that, as the plaintiff firm did not prove that it had to pay the 
amount claimed by it to the seller of the grain-pits, the plaintiff was not 
entitled to a decree. This point was argued in the trial court and was 
decided against the defendant. In the memorandum of appeal filed in 
the lower appellate court the point was raised by the defendant but does 
not appear to have been argued before the learned Judge of the lower 
appellate court. ‘The point must, therefore, be taken to have been aban- 
doned in the lower appellate court and, having been abandoned in that 
court, it cannot be allowed to be raised in second appeal. 

For the reasons given above we affirm the decrees of the courts below 
and dismiss this appeal with costs. 
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NUR MOHAMMAD ‘and ANOTHER (Plaintiffs) * 


Loan Re eee Mobemmeden Law—Laend—When becomes grave-ysrd—Chil Procedure Code, 


neem 
Sm GEORGE 
RAND% 


Order 1, Rule 8—Suit under—T bat suit lend dedicated for purposes of a : 
yard according to Mobemmedan Law—Decteration grented—En 
made as to the person or persons fit to be put in possession Civil Bodes 
Code, Section 100—Khasr2—Treated by lower Courts-as instrument of title 
—Effect of khasra a question of lew. -~ 7 
The view that land would become wagf necessarily .and immediately 
upon the burial of a single person is erroneous and contrary to decided cases. 
It is one thing to say that a gift may be incomplete without “delivery” 
so 2 mere oral dedication as a graveyard would not take effect until one 
burial had taken place. It is another thing altogether to say that one 
burial on_a plot of land makes the land wygf. If a landowner was to 
allow one or two of his relations to be buried in his orchard he would: not 
necessarily be held to have dedicated the land as a cemetery. Where the 
trial Court and the lower appellate court treated a kbesre and a map as 
documents which themselves conferred or embodied the right and it was 
not suggested that title was created by another document; eld, that the 
` effect of thé documents’was a questidn of law and in view of the’ manner 
in which’ they had béen treated by the courts below they were not merely 
“historical materials” in the sense in which that phrase is used in Walt 
Mobsmmed vw. Mobemmed Bakhsh, 57 L A. 92=1930 A. L. J. 292. 
Where the plaintiffs bring a representative suit under the provisions of 
Order 1; Rule 8, C. P. C., the purpose of which is to establish that a plot 
of land is a graveyard in the sense of the Mohammedan Law, that is to 
say extra, comsmercitem and dedicated for the benefit of Mohammedans; 
_ and the court grants a declaration that the snit land is dedicated for the 
purposes of ‘a graveyard according to Mohammedan Law, it would not be 
right to give the land to’ the plaintiffs if there be no certainty that they 
will cause the land to be properly kept and looked after as a burial ground 
should be, and the court should’ after enquiry make an order as to the 
person or persons to be put in possession and the terms, if any, upon which 
possession should be given. 
APPEAL from a decision of the Chief Court of Oudh at Lucknow. 


P. V. Subba Row for the appellants. 
J. M. Perikh for the respondents. . 


The -following judgment was -delivered by 
Sm Grorce RaNnxIN—This suit concérns a plot ‘of land in Mohalla - 


Begumganj in the City of Lucknow | measuring between seven and eight 
biswas. The purpose of the suit is to establish that this plot of land is a 
graveyard in the sense of the Mohammedan law, that is to say extra com- 
mercium and dedicated for the benefit of Mohammedans in general in such 
sense that private ownership therein does not exist. ` The suit is a repre- 
sentative suit, the plaintiffs having obtained an order under Order I, Rule 
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8, of the Civil Procedure Code. Their gricvance against the first defen- 
dant, Ballabh Das, is that by a deed dated February 1, 1928, he purported 
to take a transfer of this land from defendant No. 4, Musammat Musaheb 

who conveyed the land to him professing to have derived title 
thereto from one Kale Khan. The plaintiffs’ claim against defendants 
Nos. 2 and 3 is nowhere clearly stated but ít the trial the case made against 
them was that they had encroached upon the land in suit by the erection 
of a wall and door as additions to a house which abuts upon the land. 


The defendants, while not denying that in 1868 and prior thereto some. 


_ few pérsons had been buried in the land, nor that in 1870 the land was 

closed for the purposes of a cemetery by order of the Municipal Board, 
deny that the land was at any time dedicated or made wakf so as to cease 
to be the private property of the owner. The defendants claim that at 
the time of the first regular settlement in Lucknow the land belonged to 
and was settled with Kale Khan as the owner thereof. 


The suit was tried by the learned Subordinate Judge at Lucknow who 
dismissed it with costs, defendants 3 and 4 not appearing. On appeal by 
the plaintiffs to the District Judge this decree was affirmed. On second 
peer the Chief Court at Lucknow set aside these decrees and decreed 

e plaintiffs’ suit with costs in all courts. Their Lordships, in a later 
passage of this judgment, will refer to the exact form of the decree made 
by the Chief Court and to a further order dated September 15, 1931, dis- 
charged by an order dated November 2, 1931. Special leave to appeal 
to ey Majesty in Council was ‘obtained on March 17, 1932 by defendants 
1 and 2. 


At the trial a large number of witnesses were called-but in the opinion’ 


of the Subordinate Judge and of the District Judge the oral evidence was 
of little assistance to the plaintiffs. ‘These courts were unable to fihd that 
the plaintiffs had proved that upon this land urs had been celebrated or 
fatibas had been read. They did not consider it established that a large 


number of pukka graves existed on this land at any time. The oral 


evidence as to kachcha graves was also held unworthy of belief. 
In this view the plaintiffs’ case depended entirely upon the documen- 
tary evidence. Of the documents produced, by far the most important 


are the kbasra and nogsha being the revenue survey and map which came _ 


into existence in 1868 at what is ie the first Regular Settlement in Oudh. 
These are exhibits 3 and 1 and it is important that they should be read 
together. A number of other documents .of secondary importance’ were 
produced and duly canvassed by the Trial Judge. 

As it is common ground that the plot was closed as a peer in 
1870, its recent history cannot be expected to shed much light upon the 
question of its dedication. It may, however, be mentioned that defendant 


No. 4, Musammat Musaheb Khanam, is found to be Kale Khan’s grand-: 
` Rakkhi, 


daughter. He died in 1880 leaving two daughters, Alla 

who died in 1898, and “Wilayati' Khanam, who died in 1920. 
Defendant No. 4 is the daughter of the former. In 1913, exhibit No. 2, 
a municipal registet of graveyards "was prepared and Daroga Bagar Ali who 
prepated it described the plot as a takia, which means, ceeding to the 


Chief Court, a graveyard in the custody of an individual fakir, and ‘entered: 
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it both as a public graveyard and also as personal property. This self- 
contradictory document usefully notes in the “Remarks” column that 
there are some thatched houses of tenants for which one anna per month 
is received. Thus in the time of Wilayati the land is being used for profit. 
In 1919 Wilayati and the present defendant No. 4 brought a suit against 
one Mohan Lal who had a housè on the western edge of the plot and who 
had erected a second storey thereto and made certain openings on the side 
facing towards the plot. They claimed an injunction to restrain these 
Proceedings as an infringement of the right to privacy. In that suit a map 
(Ex. A26) was made by an Amin under order of the Court which: shows 
a number of thatched huts which the Subordinate Judge puts at 20,, of 
which 14 belonged to Kahars. There are also shown some five or six 
latrines. So by 1919 the plot in suit is being let out more and more to 
tenants of a poor class. This state of affairs continued till the present 
suit which arose out of disorders following upon the purchase by defendant 
No. 1 (who is a Hindu) in 1928 as already mentioned. 


It is upon the correctness of the view taken by the Subordinate Judge 
and the District Judge of exhibits 1 and 3, that the decision of this appeal 
must depend. The survey Abasra of 1868 is contained in sheets having 30 
columns. The number of the plot of land in suit is 108. It is described 
in column 2, of which the heading is ‘Description of Plot”, as a grave- 
yard the word used being “qabristen.” Columns 5, 6 and 7 are headed 
“Name of owner according to possession.” The sub-head of 5 is “Gov- 
ernment,” the sub-head of 6 is “Nazul”, which means forfeited or lapsed 
to government, and the sub-head of Column 7 is “Others”. In this 
Column 7 in respect of this plot of land is entered the words ‘Kale Khan, 
son of Asalat Khan.” None of the other columns are filled up until 
Columns 15 to 17 which contain the measurements and the area of the 
plots of land. In the case of this plot there follow measurements of no less 
than ten portions described as “northern corner”, “eastern corner” and so 
on the total area being entered as 7 biswas, 11 biswansis and 7 kachwansis. 
Column 22 is headed “‘Culturable” and the whole area is entered in this 
column, namely 7.11.7. Moreover, the name of Kale Khan is entered in 
this kbasra in respect of other plots namely in respect of a house a portion 
of No. 98, a courtyard No. 99 and a pukka house No. 100. In regard to 


` this pukka house the name of Kale Khan, son of Asalat Khan, is not only 


entered in Column 7, but also in Column 8 of which the heading is “Name 
of resident or cultivator.” In Column 9 headed “Caste with religion” 
the entry in respect of this pukka house is “Fakir Sunni” and in Column 10 
of which the heading is “Occupation” the entry is “Service”. The kbasra 
makes it clear that the house being portion of No. 98 was let by Kale Khan 
to tenants. Now the map is accompanied by a key, or explanation, of the 
symbols used by the draughtsman. Painted in pink and yellow, certain 
rectilineal figures are described as meaning “graveyard” and on the map 
these figures are scattered all. over the plot in question namely plot 108. 
The number of representations is in fact seven, but as their Lordships read 
the map, it is incorrect to say that this is a representation that there exist 
seven graves. Itis a representation that the whole of the plot is graveyard. 
Graves and trees are represented by another symbol which is repeated about 
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a dozen times and is scattered over the whole area except perhaps the 
edges. The map shows the pukka house in respect of which Kale Khan’s 
. residence is entered as being plot 100. It also shows the passage-way 
leading into plot 100 which is the only entrance to plot 108. 


. The view taken by the Trial Judge was that this kbesra and map 
showed the land in suit to be a graveyard which might well be privately 
owned; that it was recorded in the ownership of Kale Khan and that only 
one of the ten corners was covered with graves, the rest being vacant. 
Accordingly he held that unless by other evidence it could be shown that 
such a number of burials had taken place at one time or another in the 
land as to amount to a public user and be good proof of dedication as a 
public graveyard, the land must be treated as privately owned. ‘The 
reference to Kale Khan as a fakir which is given with respect of the pukka 
house No. 100 he took to be a description of the class or community to 
which Kale Khan belonged. He thought that the entries taken as a 
whole were inconsistent with the idea that Kale Khan was a beggar or a saint. 
He thus negatived the suggestion that Kale Khan was shown to be a manager 
or takiadar and held the effect of the document to be that the suit land was 
the private property of Kale Khan. It is necessary to set out the reasoning 
of the learned Subordinate Judge as follows:— 

The plaintiffs allege that Kale Khan’s name is entered in Exhibit 3 in 
the column of proprietors by virtue of possession. He was thus only a 
possessor and not a proprietor and his possession was that of a manager 
only. This construction does not seem warranted. There is a history 
behind this expression “proprietor by virtue of possession.” In the mutiny 
of 1857 many people left the City of Lucknow. Art the first Regular 
Settlement the Government found it extremely difficult to determine the 
title to the tenements of the persons who returned and occupied them. 
Seeing the previous insecurity of life and property from which the people 
had suffered at the hands of ruffans it was not only difficult for them to 
prove their title but an enquiry into title was bound to prolong the settle- 
ment operations to an inordinate length. The Government therefore 
ordered that persons in possession be recorded as proprietors of their tene- 
ments and the sites thereof. Kale Khan was thus recognized by the Gov- 
ernment as the owner of the plot No. 108. If he had only been a manager 
he would have been entered as such or his name would have appeared in 
the column of tenants and the Mohammadans in general would have been 
recorded as owners of the plot. Lord Canning’s proclamation of March 
15, 1858, confiscated all land in Oudh and every right in the soil in the 
City of Lucknow was vested in the Crown. By the letter of the Financial 
Commissioner of Oudh dated August 7, 1868, lands were granted to 
people whom the Crown liked to grant. It was at the first Regular Settle- 


ment, therefore, that for the first time in the City of Lucknow anybody’s . 


title was created to any land. All previous rights, including those of the 
“grandfather of Marza Mahmud Beg, if any, had been swept away by con- 
fiscation. Kale Khan should therefore be considered to have been granted 
the plot by the Government -at the first Regular Settlement. Kale Khan 
was thus a proprietor and not a manager. It is not alleged nor proved that 
he made a Wagf. When Kale Khan never divested himself of his rights, 
it is difficult to deprive him of the ownership of the plot in suit. 

The learned District Judge took the same view. He said:— 
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_ In the former document there are a number of ‘columns. Columns 5, ' 
‘6 and 7 are included under a- joint head, “sem malik berul qabza” and 
beneath this the three columns are headed “Government, Nazul and 
"O C Digran”.” In this last column, that is Column 7, is entered the name of 
Kale Khan’ with’ his father’s mamé. Great stiess is laid on 
this entry’ and it-is argued that qwnership being entered on the basis of 
_'. possession alone it not.does prove that Kale Khan was the full owner of . 
the property. On the contrary it is urged that he was only a ‘“Takiadar” , 
,otzmanager of the graveyard. This point has been discussed by the 
. - learned Subordinate Judge, who has given the historical reason for the 
- . entry of ownership being in this form, namely the fact that after the con- 
| 4, fiscation of Oudh it was decided at the first settlement to base title on ° 
: actual possession. ‘This explanation has not been challenged and may be 
accepted as correct. The entry in this “khasra” does not in my opinion 
-do anything to prove that Kale Khan was merely a manager and not full » 
owner of the land. 
He also said:— 4 
It seems certain that at the present time there are only a very few Pacca 
grayes and there is nothing to indicate that there were any more at the time 
when the land was closed as a graveyard. On the contrary it is significant 
that ih Exhibit 2 (sic) below the main entry of this plot 108 there are 
entries of a number of “Goshas” into which it was divided and only 
- against.one of these is the word “‘Qabaristan” shown, from which it might . 
- be concluded that it-was_only this portion of the land which could claim 
the character of-a graveyard. The mere existence of -a comparatively small 
oumber ‘of graves at the time when the plot was closed to burials does not 
. + in-any. way. prove that the land had-been dedicated as a public graveyard. - 
` ‘Their Lordships ‘agree’ with the learned Judges. of the Chief Court 
that the learned Subordinate Judge and District Judge have misapprehended 
the true meaning and effect of the basra and the map. So far as the 
learned District Judge’ is concerned it does not appear that he paid suffi- 
cient attention to the map as he does not refer to it expressly when dealing 
. with certajn vital matters. But the criticism of the Chief Court is so 
- expressed. as to allow of some misconception of its meaning, particularly 
when they:say:—. l D oe 
: . We are unable to discover fram the -judgments of those Courts what 
distinction in law they would make between a ‘public’ graveyard and a 
--" graveyard’ simpliciter, and when they refer to the opinion of Abu Yusuf 
v, + and Mohammad that “the ownership abates when people have buried in the ` 
z'u Cemetery: and it is sufficient if one person do so.” poe 
' > Learned counsel for the appellants contended that the opinion of the 
Chief Court was that land would become wakf necessarily and immediately 
upon the burial of a single person, an opinion which their Lordships agree 
would be erroneous and contrary to decided cases. It is one thing to say 
that as:a gift may ‘be incomplete without “delivery” so a mere oral dedica- 
tion asa graveyard would not take effect until one burial had taken place. 
It is- another. thing altogether to say that one burial on a plot of land 
makes the land wakf. If a landowner were to allow one or two of his 
relatives ta be buried in his orchard he would not necessarily be held to 
have dedicated the land as a cemetery. A careful reading, however, of the 
judgment of .the-Chief Court leads their Lordships to give it another and 
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a sounder interpretation. Their criticism is that when in the document 
of 1868, for example, one comes across a description of certain land by 
. the word “qabristen” or graveyard, this, prima jace at all events, means 
that the land is a graveyard in the sense known to the Mahommedan law. 
The owner who permits one or two burials to take place in his orchard 
would not describe his orchard as qabristen.. If the piaintutts had to make 
out dedication entirely by direct evidence of burials being made in the 
ground and without any record such as the kbasre of 1868 to help them, 
they would undoubtedly have to prove a number of instances adequate in 
character, number and extent to justify the inference that the plot of 
land in suit was a cemetery. The plaintiffs, however, are not in this 
position. The entry “qebristen” in the kbasra of 1868 has to be taken 
together with the map which shows the whole of plot 108 to be graveyard, 
As regards the ten corners or gosbas both the Subordinate Judge and the 
District Judge have misconstrued the kbasra. The number of dots to re- 
present the word “ditto” does not appear to, have been sufficient to con- 
tinue all down the column so as to cover the ten corners each of which is 
carefully measured, but it is a misconstruction of the Abasra to hold that 
the first only, namely, the northern corner, is represented as a graveyard 
and it is abundantly plain that the whole of the plot in suit was a grave- 
yard. a l 

Again, it is quite true that the entry of the-name Kale Khan in 
Column 7 does not by itself show that he had not a complete title to the 
plot. According to the headings of the kbasra, however ancient or mani- 
fest his title, his name-would have been entered in that column under the 
heading “Name of owner according to ion.” If, however, account 
is taken of the fact that-the particular plot No. 108 is described as a grave- 
yard it becomes difficult indeed to suppose that the fact of possession or 
custodianship is not the basis of the entry. The suggestion that if Kale 
Khan had been only a manager he would necessarily have been entered as 
‘such or that the Mahommedans in general would have been recorded as 
owners of the plot, is at best an uncertain suggestion. It would have been 
a little out of place to record Kale Khan as the “resident or cultivator” of 
a graveyard. On the other hand if the plot was the private abata or close 


of Kale Khan one would expect it to be treated as the house (plot No. 106). 


is treated and to find his name entered both in Columns 7 and 8 as owner 
and as occupier. If the fact that the subject matter of the entry is a 
_ graveyard is allowed to sink out of sight, the entry of Kale Khan’s name 
in Column 7 is neutral. If, however, this fact be taken into account and 
the not insignificant circumstance be added, which can be collected from 
the entry against plot No. 100, that Kale Khan is classified as a sunni fakir, 
the neutrality disappears. If the house and courtyard did not abut upon 
and lead to the graveyard they might have some little value for the purpose 
of setting up Kale as an owner of property: as it is they have none, 
The basra can hardly mean that it was the intention of government at 
the first Regular Settlement, to vest the ownership of such a cemetery as 
is described in the map: in a private individual, thereby destroying. its 
character as a gabristan according to ordinary conception of the Mahom- 
medan law. It may be ttue-as the learned Subordinate Judge has said 
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It is a matter of not uncommon occurrence that some Mohammadans 
bury their dead in their orchards or Ahatas attached to their houses and : 
allow their neighbours or relations also to be interred there. By doing so 
they do not divest themselves of their ownership over their orchard or 
Ahata or the sites thereof. 

This theory, however, does not seem to their Lordships to be adequate 
to explain the AAwsra and map, or the known facts. The owner in this 
case would need to have been both exceptionally generous in providing 
ground for burials, and unusually indifferent or opposed, for a Mahom- 
medan, to the ordinary Mahommedan notion of a burial ground. Add 
the fact that in 1870 the ground was closed as a cemetery by order of the 
Municipal Board and the orchard theory, if their Lordships,may so call it, 
becomes still more unconvincing. 

As this case came before the Chief Court on second appeal it is im- 
portant to notice that the reasoning of the Subordinate Judge, expressly 
accepted by the District Judge, is such as to constitute the effect of the 
Rbasra a question of law. ‘The position according to these learned Judges 
is that all previous titles had been swept away and that the Crown was 
granting lands to people at its pleasure. The Subordinate Judge says it 
was at the first Regular Settlement that for the first time in the City of 
Lucknow anybody’s title was created to any land. He does not suggest 
that the title in this case was created by another document: the kbasra 
itself in his view is the instrument which confers or embodies the right. I£ 
this be so the Abasra and the map are not merely “historical materials” in 
the sense in -which that phrase is used in the judgment of the Board deli- 
vered by Sir Binod Mitter in Wali Mohemmad v. Mobemmad Bakhsh’. 
They are within the phrase “instruments of title or otherwise the direct 
foundation of rights” and the learned Judges of the Chief Court were 
entitled and obliged to put upon them the true construction. 

Learned counsel for the appellants appeared to challenge the view’ 
taken by the Subordinate Judge and the District Judge and asked the 
Board to hold that the question in the present case is to be decided as a 
question of fact treating the kbasra and the map as mere items of evidence, 
Ledrned counsel, however, laid no materials before the Board upon which 
they would be entitled to take another view of what happened in Luck- 
now at the time of the first Regular Settlement in 1868. The matter being 
of the first importance their Lordships would be slow to express an opinion | _ 
upon it save upon fuller material and in a case in which the question 
required to be decided. In the present case it does not require to be decided 
because the appellants are not in a position by attacking the view taken on 
this point by the Subordinate Judge and accepted by the District Judge 
to claim that the finding of the latter Court whether right or wrong should 
be restored as findings of fact. It may perhaps be said in criticism of the 
judgment of the learned District Judge that he has not appreciated that 
on the view which he has accepted of the basra and map these documents 
are in a different category from the other items of evidence, oral or docu- 
mentary. On the other hand there are no alternative. findings on the 
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one view and on the other. If the materials in the present case fell to om 
be looked at as a mere question of evidence, their Lordships are satisfied 4,5; 
that the true inference to be drawn from the evidence as a whole would be ° 
that the suit land is a cemetery in the ordinary Mahommedan sense and is Baas Das 
no longer the subject of private ownership. Nor 
The learned Judges of the Chief G having on this point reached Momsoun 
a correct conclusion i not seem to have paid quite sufficient attention to Sir George 
the form of the order which they should make. Having stated in the — Rsskis 
judgment that they would “decree the plaintiffs’ suit with costs in all 
Courts” they ultimately made a decree dated March 13, 1931, whereby 
the plaintiffs were given possession over the plot No. 108 “and the defen- é 
dants shall deliver possession of the said plot by demolishing the door and 
the wall from it.” ‘This form or order seems to combine the relief appro- 
priate to an ejectment suit with two mandatory injunctions. As regards 
the door and wall the learned Trial Judge had framed issue No. 2—“whe- 
ther the defendants 2 and 3 have encroached. upon it as alleged.” He 
had found that the only evidence of encroachment was that one witness for 
the plaintiff Mashug Ali P.W.1, stated in examination in chief that the 
defendant 2’s new wall and door éncroached on the plot in suit but in 
cross-examination denied this fact. The learned Judge states: ““There is 
no other evidence on this issue which is, therefore, answered in the nega- 
tive.” The learned District Judge upheld this finding saying:— ~ 
It is not at all clear from the plaint what ground there was for suing 
them, but in some way it seems to have been pleaded that they made an 
encroachment on the sie The learned Subordinate Judge held on evidence 
that there was no encroachment by them so that no relief could be given 
against them. In the memorandum of appeal this finding has been chal- 
lenged, but nothing has been said about it in arguments, so that J need not 
refer, to the matter any further and the case is really confined to the ques- 
tion whether Musammat Musaheb Khanam had any right to sell. the land 
to Ballabh Das. 
From these passages it sufficiently appears that the Chief Court were 
in error in making any order for the demolition of the door and the wall. 
The matter was drawn to their attention by a petition dated March 26, 
1931, but instead of correcting the decree by ordering the omission of all 
reference to demolition of the door and the wall, the learned Judges of 
the Chief Court said that “in the Lower Appellate Court the matter seems 
to have been taken as falling within the general issue as to whether plot 
No. 108 was wakf property or not.” This appears to their Lordships a 
misconception of what had happened. On the basis of this misconcep- 
tion the learned Judges proceeded to make an order dated September 15, 
1931: — 
There should be an enquiry with a view to determine as to whether the 
door and the wall in question do not exist on plot No. 108. ....If it is 
in the negative it would seem to follow that the decrée of this Court 
directing the demolition of the door and the wall should be modified. 


The effect of this in their Lordships’ opinion was to require the learned 
Subordinate Judge to hold an enquiry as to a matter which had already 
been decided in the suit, in fact to reopen and try for a second time a claim ° 
for a mandatory injunction- in respect of the door and the wall. Their 
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Lordships are of opinion that this cannot be justified and that the defen- ' 
dant concerned was rightly advised to proceed no further with his appli- 


” cation to have the original decree of the Chief Court modified. The order 
Bariane Das of September 15, 1931, was accordingly discharged by an order dated 
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November 2, 1931. As regards the claim for a mandatory injunction the 
suit must fail altogether. 

As regards the question of possession, their Lordships think that the 
decree of the Chief Court should be varied. There should now be made 
a declaration that the suit land is dedicated for the purposes of a. grave- 
yard according to Mahommedan Law and that the defendant No. 1 has no 
title thereto. But the question whether the plaintiffs should recover pos- 
session thereof in this representative suit requires fuller consideration than 
it has yet received at the hands of the Chief Court. It would not in their 
Lordships’ view be right to give the land to the plaintiffs if there be no 
certainty that they will cause the land to be properly kept and looked after 
as a burial ground should be. It might possibly be thought advisable upon 
the whole that defendant No. 4 should be allowed to continue to look 
after it. These matters their Lordships will leave to be dealt with by the 
Chief Court and the case go back to that Court for the purpose of 
making an order as to the person or persons to be put in possession and 
the terms if any upon which possession should be given. The order for 
costs in the three Courts in India will stand as against the first defendant 
only. The suit as against defendants 2 and 3 will be dismissed so far as 
regards the claim for demolition of the door and wall. Subject to these 
directions their Lordships are of opinion that this appeal should be dis- 
missed; and that as regards the costs of this appeal the respondents should 
recover from the first appellant two-thirds of their costs but give credit 
for a sum equal to one-third of the total costs of both appellants. If the 
latter sum prove to be the greater then the balance is to be set ‘off against 
costs ordered to be paid by the first appellant in respect ee the Wa 
below. 

Their Lordships will humbly advise His Majesty accordingly. 


Case remitted 
Harold Shepbhard—Solicitor for the appellants. 
T. L. Wilson and Co,—Solicitors for the respondents. 


ABDUL AZIZ KHAN (Haji Mohammad) (Defendant) 
Versus 
CHAUDHARI MAHBUB SINGH ano oruers (Plaintiffs) * 
Mohammedan Lew—Hindu becomes a Mobemmedan and dies as such—Succession 
—How governed. 
eN oe PE E eer a adie eee 
upon their own personal law: it depends on the law of their religion. When 
2 person has changed his religion and changed his personal law, that law 
will govern the rights of succession to his estate. Where a Hindu became 
- a Mohammedan and died as a Mohammedan, persons, who could have been 
his Hindu -reversioners if he had remained 3: Hindu, ape not xs heirs ane 
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have no right to succeed to his estate. - ; 
Miter Sen Singh v. Maqbul Hasan Khan, 1930 A. L. J. 1257 followed. 
First APPEAL from a decree of Basu Nanp Lat Stnen, Additional 
Subordinate Judge of Muzaffarnagar. 
B. E. O’Conor, Mukhtar Abmad, M. A. Aziz and K. Masud Hasan for 


the appellant. l 
P. L. Banerji and B. Mukerji for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This is a first appeal by defendant No. 1 Haji Mohammad 
Abdul Aziz Khan who claims that he is the mutawali of a waqf to which 
the property in dispute belongs. He appeals against a decree of the Addi- 
tional Subordinate Judge of Muzaffarnagar, Mr. Nand Lal Singh, who 

ted the claim of the Hindu plaintiffs to succeed as reversioners of the 

male holder, Chaudhri Mangal Singh, jat, zemindar of mauza` Begharaz- 
pur in Muzaffarnagar district. The five plaintiffs are the sons of three 
brothers of Chaudhri Mangal Singh who predeceased him. He died on 


October 29, 1928 at the house of the appellant, where he had stayed for.a ‘ 


month during his last illness. The plaint sets out in Paragraph 5 that 
defendant No. 1 appellant, a Muslim, exerted undue influence on Chau- 
dhri Mangal Singh, and, 
brought to his residence the District Magistrate of Muzaffarnagar through 
the Civil Surgeon of that place and presented to him some document and 
having put into the mouth of the said Chaudhri what he liked, made him 
state that before the said officer. The District Magistrate took -away the 
document and’ subsequently the said defendant sent for it and put it in 
some place. Defendant No. 1 got written, according to his wishes, a 
document purporting to be a deed of waqf, and had the-same signed by the 
Chaudhri and, having apparently given it.the shape of a document which 
had been executed and completed, effected the registration thereof. The 
said document was read over neither to the said Chaudhri nor to the Dis- 
trict Magistrate. ‘The Chaudhri was not capable of understanding the 
document or knowing its effect. All the proceedings were the outcome 
of the brain of defendant No. 1 and his confederates. 
6. During his lifetime, Chaudhri Mangal Singh was, and remained all 
along a Hindu and acted as such.. ... The Chaudhri never embraced 


7. During his lifetime Chaudhri Mangal Singh made no wagf of any 
property either orally or in writing ..... At.all events such an oral waqf 
was not valid according to statutory enactments. or 

8. Even assuming that “Chaudhri Mangal Singh was 2 Mohammedan 
at the time of his death which is not admitted by the plaintiffs, the plain- 
tiffs-are according to law, entitled to his estate after his death ©. ‘The 
mutation of names in favour of defendant No. 1 is altogether wrong. - 

9. If it be assumed that the document dated October-25,-1928 was 
meant to create 2 waqf in future .... Chaudhri Mangal Singh -was 
suffering from marz-ul-maut. The waqf can be valid only in respect 

. of 1|3rd share; + pa m : 2 i 
3A. --Under an agreement dated-March 7, 1893 ~ - ` the deceased afores 
-gaid had no power to transfer’ his property to-anybody. -° s, +557 
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_ The property was valued at Rs.45,653. The plaintiffs asked- for pos- 
session of the zemindari property, and for a declaration of ownership in 
regard to houses and documents. Defendant 1 pleaded that 


15. Chaudhri Mangal Singh «lias Abdul Rahman, became a Moham- 
medan 32 years ago and from that time till his death he all along remained 
2 Mohammedan. But on account of fear for his life and property he did 
not publicly give out his change of religion. 

16. About 22 years ago (he) made .. . an oral waqf . .. of all 
his residential and culturable property mentioned in the document dated 
October 25, 1928, for purposes specified therein and appointed himself the 
mutawak thereof. Since that day he remained in possession of the said 
property as the mutwali and carried out the purposes of the wadf. 

19. Chaudhri Mangal Singh, deceased, had for a long time been think- 
ing of causing a document to be written whereby the conditions of the oral 
wagf might be reduced to writing but he was afraid of the plaintiffs and 
other relations. Accordingly during the course of his treatment the said 
Chaudhri ..... gave two drafts of the document dated October 25, 
1928 to Mr. R. Milner White, district Magistrate of Muzaffarnagar. 

20. Subsequently the District Magistrate .. .told him it would be 
better if the said document was registered .... therefore the said Chau- 
dhri . caused the document to be written out and got the same 
registered in presence of the Civil Surgeon and the District Magistrate. 

24, At the time of his death Chaudhri Mangal Singh was a Moham- 
medan. ‘The plaintiffs neither are nor can be his heirs. 

The important issues were: 

1. Whether Chaudhri Mangal Singh was a Hindu at the time of his 
death? 

3, Whether the document dated October 25, 1928 was obtained through 
the influence of defendant 1 from Mangal Singh? 

4. Whether any waqf was created by Mangal Singh over the property 
in dispute 22 years before and whether it has been acted upon or was it 
created on October 25, 1928? 

12. Whether the plaintiffs 1 to 3 are in all events entitled to the pro- 
perty in suit in the face of said award (of March 7, 1893)? 


There were two other issues on the award, whether it was binding on 
the defendants and whether it prevented Mangal Singh from transferring 
the property, Issues 10 and 11. We may dispose of this matter of the award 
in a few lines. ‘The award is printed at pages 199 and 200. There is no 
expression whatever in the award which says that the parties have not got 
the full rights of transfer. For Issue 12 learned counsel for plaintiffs 
respondents relied on the provision. 

Should any party die without any issue his estate shall be divided between 

the remaining parties. 

Now the partition was for the three brothers, Nain Singh, Mangal 
Singh and Baru Singh. ‘The argument is that the clause applies because 
Mangal Singh has died without issue. We consider that as Nain Singh and 
Baru Singh were not alive at the death of Mangal Singh the clause cannot 
come into operation. Learned counsel for respondents desires.to read the 
words “remaining parties” to include the heirs of the remaining parties. 
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There is nothing in the award to support such a view. The award cannot be 
construed freely as if it were a testamentary document; it must be construed 
strictly. And the clause was against the right of a separated Hindu ‘to dis- 
pose of his property by will. As the clause was-theretore against the ordi- 
nary Hindu Law, that is another reason for not extending it to apply fur- 
ther than the original parties. The trial court has held against the plain- 
tiffs on these issues. We may add that the argument for plaintiffs-respon- 
dents proceeds on the assumption that the three brothers were the three 
parties to the award. This is incorrect. The award begins by stating that 
Chaudhri Nain Singh was the first party and Chaudhri Mangal Singh and 
Baru Singh were the second party; two lots only were framed, a one-third 
share and a two-third share, and the two brothers took the lot of the two- 
third share. -The word party has been used throughout to designate these 
two parties. The word must bear the same meaning in the clause in ques- 
tion. Therefore it cannot apply as between the two members of one party. 
It is not the case that the second party has died without issue; for plaintiff 
No. 1 is still alive and he is the issue of Baru Singh, who along with Mangal 
Singh formed the second party. For these reasons we agree with the trial 
court in finding that the claims of the plaintiffs are not supported by this 
award. . l 
There remains now only one vital issue in this case, that is, Issue No. 1. 
For if it is proved that Chaudhri Mangal Singh was a Mohammedan at the 
time of his death the plaintiffs being Hindus cannot inherit from him. The 
law on this point has been settled by their Lordships of the Privy Council 
in Mitar Sen Singh v. Maqbul Hasan Khant. On p. 1259 it is stated: 
It has to be remembered that the law of succession in the Case of a 
Hindu or a Mohammedan depends upon their own personal law. 
Their Lordships then examined the ruling in Bhagwent Singh v. Kalls’, 
where it was held that the Caste Disabilities Removal Act of 1850 
protects any person from having any right of inheritance affected by reason 
of any (other) person having renounced his religion. 
Their Lordships disagreed with this ruling and held that the Act must 
be applied only for the benefit of the person who changes his religidn. 
In other words, when once a person has changed his religion and changed 
ser fee law, that law will govern the rights of succession of his 


The issues therefore about the validity of the waqf and the aia oi 
its operation have only academic interest in this case, because if it is found 
that Chaudhri Mangal Singh died a Mohammedan, then the plaintiffs under 
the above ruling are not his heirs and have no right to raise these questions. 
We therefore consider Issue No. 1 to be fundamental and vital in the pre- 
sent case. But as this question is closely connected with the evidence about 
the waqf, we consider the two matters at the same time. a 

Their Lordships then considered the evidence and proceeded: — 

We find that the evidence for the defence amply proves that Chaudhri 
Mangal Singh became a Mohammedan a number of’ years before his death 
and that he died as a Mohammedan. ‘The plaintiffs therefore are not his 
heirs and have no right to succeed’ to his estate; and their case-fails on this 
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ground. - a 
Issue No. 3 is l , 
= Whether the document dated October 25, 1928 was obtained ‘through 
the intluence of derendant 1 trom Mangal Singh? 
_ There is no direct evidence of any undue influence. The plaintiffs 
wish the court to presume undue influence trom the circumstances, that 
Mangal Singh was in the house of appellant for a month betore his death 


- and that appellant was present with other Mohammedans when the deed 


was executed and registered. The old cook Mst. Chhoto whose pay was 
Rs. 2 a month seems to suggest on page 27, line 1 that the Collector was 
exerting undue influence, and on page 151 the defence asked for permission 
to ask the civil surgeon a question on this allegation. But the court rejected 
the application on the ground that this was not the plaintiffs’ case. As we 
think that Mangal Singh was 2 Mohammedan for several years before his 
death, there was no undue influence from the circumstance that he was in 
a Mohammedan house during his last illness. The deed which he registered 
was the result of drafts which he had made long before, in one case 18 years 
previously in 1910 (Ex. D). We consider that the deed merely confirms 
the oral waqf on which Mangal Singh had been acting since at least 1921 
as his account books show. We therefore find that there was no undue 
influence in regard to the deed of October 25, 1928. 


Issue 4. 
Whether any wagf was created by Mangal Singh over the property in 
_ dispute 22 years before and whether it had been acted upon or was it created . 
_ ` on October 25, 1928? 

* ` It is not necessary that a waqf should be in writing. It is necessary 
that the creator of the wagf should transfer possession to the mutawali. In 
the present case we consider that there was an oral waqf created many years 
before, a'conclusion which we form from the oral declarations and the draft 
of 1910 and the account books of deceased, and the declaration in the deed 
of 1928. Mangal Singh was himself the first mutawali and his declaration 
Ex. D‘shows that he was holding as mutawali and not as owner. It is true 
that he did not obtain mutation of the zemindari property, due to the fact 
that he did not wish to publish his change of religion. Mr. Banerji relied 
on Abadi Begum v. Kaniz Zainab’, where it was laid down that undér the 
Shiah law of waqf possession must be given of the thing appropriated and it 
must be entirely taken out of the wakif himself, and on page 59 it is stated: 
` Now the obvious and ordinary means of showing the change in the 
character of her possession would have been by mutation of names, that is 
to say, by getting herself entered in the public registry as holding as 

mutawali. 
. ` -On page 61 it is mentioned that the production of accounts would also 
prove the 5 ee in the nature of possession. In our opinion the accounts . 
in the present case do establish such a change in the nature of possession. 


But the ruling does not apply to the present case because the ruling is in | 

regard to Shiah law and Mangal Singh became a Sunni. 7 

". We find against the plaintiffs on this issue also. We find that Mangal 

Singh made an oral waqf of his entire property a number of years before . 
7 O {8 AL LARS : 
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his death, and that he appointed the appellant as his successor as mutawali 
by the registered deed of October 25, 1928, and that appellant is entitled as 
mutawali to possess the property which is the subject of the wagqf. 


We do not consider that it is necessary for us to come to findings on-' 


any further issues in this case, as in our view the plaintiffs have no right to 
inherit from Chaudhri Mangal Singh. 

Accordingly we allow the appeal of defendant No. 1 and we dismiss 
the suit of the plaintiffs, and we grant defendant No. 1 costs in both courts 
from the plaintiffs. 

Appeal allowed 


JAFFO (minor) rHRoucH ABDUL HAMID (Plaintiff) 
Versus 
CHHITTA AND OTHERS (Defendants) * 

Bengal, Agra end Assam Civil Courts Act (XII of 1887), Sec. 37—Scope of— 
Parties Mobemmedans—Femily custom set up—Under which succession 
governed by Hinds Lew—W kether such custom con be proved. 

Where the parties are Mohammedans the Civil Courts in these Provinces 
are not bound to follow the Mohammedan Law, and a family custom 
which alters the personal law of the parties, even though not in accordance 
with the strict Mohammedan Law, can be allowed to be proved. 

Mobemmad Ismail Khan v. Sheomukb Rai, 17 C. W. N. 97 relied on; 
Jemmya v. Diwan, I. L. R. 23 All. 20 not followed. 

Where the parties are Mohammedans, known as Malkhana Thakurs, 
evidence is admissible to prove a family custom (alleged by the plaintiff) 
under which succession is governed by the Hindu Law. 

LETTERS PATENT APPEAL from the decision of the Hon’BLE MR. 

JUSTICE ALLSOP. 


N. P. Asthana for the appellant. 

S. C. Das for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs appeal arising out of a suit for 
recovery of possession of a share in zamindari properties. ‘The plaintiff is 
one of the daughters of Rohtan who on his death left a widow Mst. Pana 
and a sister Mst. Umda. ‘The plaintiff’s case as put forward in the plaint 
was that the parties to the suit, namely, Mst. Jaffo and her sister, the 
daughters of Rohtan, on the one hand, and the defendant Mst. Umda, the 
sister, on the other, were Thakurs by caste and were originally governed 
by the Mitakshara school of the Hindu law; that sometime during the 
Mohammedan rule, the ancestors of the plaintiff and the two defendants 
in common with many other Thakurs embraced the Mohammedan religion 
and came to be known as Malkhana Thakurs, but in matters of succession 
and inheritance as well as in many other matters continued to be governed 
by the Hindu law and are so governed up to this date. The plaint then 
went on to allege that for over centuries since their conversion they had 
been governed by the Hindu law in matters of succession and inheritance 
as well as many other matters, and that at any rate there existed a very 
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ancient custom among the Malkhana Thakurs in matters of succession 
and inheritance as well as many other matters under which a sister cannot 


inherit her brother’s property. The incidents of this custom of succession 


were enumerated in Paragraph 5 of the plaint. It was then alleged in 
(Paragraphs 6 to 9 that when the plaintiffs ancestor Tunda died leaving a 
son Dalla and a widow Mst. Ram Kunwar, the son succeeded to the entire 
estate according to the above-mentioned custom to the exclusion of the 
widow; that when Dalla died leaving a son, a widow, his mother and a 
daughter, the son succeeded in accordance with the custom to the entire 
estate to the exclusion of the other three females. It was alleged in Para- - 
graph 12 that when Rohtan died about 12 years ago his wife Mst. Pana 
alone got the property by inheritance to the exclusion of his daughters 
as well as other female relations. The plaintiff accordingly came into 
court on the allegation that under a family custom, which was common 
to the Malkhana Thakurs, sisters were excluded from inheritance. 

The claim was resisted by the transferee from the sister Mst. Umda 
on the ground that the parties being Mohammedans were governed by the 
strict Mohammedan law of inheritance and no custom at variance with 
that law could be set up. 

The trial court found that it was proved that Malkhanas were origi- 
nally Hindus and had embraced Mohammedanism some centuries ago and 
that since then some of them had adopted all the rites and forms of Islam 
including the system of succession and inheritance, but that others still- 
retained their mixed Hindu-~Muslim characteristics. It was further found 
that by custom and love of old ideas they have retained their old system 
of succession excluding the females from succession and inheritance, except 
in so far as the Hindu Shastras permitted them. But the learned Munsif 
noted that there were many villages occupied by Malkhana Thakurs and 
that even in one and the same village there lived Malkhanas some of whom 
were Muslims while others followed other practices. He came to the 
conclusion that the custom of exclusion of sisters was not established by 
the evidence. 

On appeal the lower appellate court has come to a contrary conclusion. 
In the first place it held that as had been done in previous cases it was open 
to the plaintiff to prove the alleged custom even though it was contrary to 
the rule of Mohammedan law, and that in this particular case such a custom 
of exclusion of sisters had been established. 

In second appeal a learned Judge of this Court came to the conclusion 
that the provisions of Section 37 of the Bengal, Agra and Assam Civil 
Courts Act, XI of 1887, were specific and civil courts were bound to 
follow the Mohammedan law where the parties were Mohammedans. The 
learned Judge relied on the case of Jammya v. Diwan’, and distinguished 
the case of Raj Babadur v. Bishen Dayal’. It is not quite clear from the 
judgment whether the attention of the learned Judge was drawn to the 
case decided by their Lordships of the Privy Council in Mohammad Ismail 
Khan and others v. Lala Sheomukb Rai and another’, the effect of which 
has to be considered. 
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- If we were to look to the historical origin of the rule it may be noted 
that even in the Firmans of 1765 taken by the East India Company there 
was a provision that “agreeable to the rules of Mohammad and the laws 
of the Empire” the Company should decide causes. Then followed Regu- 
lation IL of 1772, Section 277 of which enacted that 

In all suits regarding inheritance, succession, marriage, and caste and 
other usages and institutions, the laws of the Quran with respect to 
Mohammedans and those of the Shastras with respect to Gentoos (Hindus) 
shall. be invariably adhered to: 

The Regulating Act of 1773 under which the Supreme Court was estab- 

lished at Calcutta also in Section 17 directed that between the native 

inhabitants of Calcutta 
their inheritance to lands, rents and goods and all matters of contract and 
dealings between party and party shall be determined in the case of Moham- 
medans by the laws and usages of the Mohammeddns and in the case of 
Gentoos by the laws and usages of Gentoos to which they belong, and 
where only one of the parties shall be a Mohammedan-or Gentoo, by the 
laws and usages of the defendant. 

In this usages also came in. 

In the Bengal Civil Courts Act (VI of 1871) Section 24 also pro- 
vided :— 
Where in any suit or proceedings it is necessary for any Court under 

this Act to decide any question regarding succession, inheritance, marriage 
or caste or any religious usage or institution, the Mohammedan law in 
cases where the parties are Mohammedans, and the Hindu law in cases 
where the parties are Hindus, shall form the rule of decision, except in 
so far as such law has, by legislative enactment, been altered or abolished. 

In cases not provided for by the former part of this section, or by any 
other law for the time being in foce, the Court shall act according to 
justice, equity and good conscience. 

This section has been reproduced in the Bengal, Agra and ‘Assam 
Civil Courts Act (XII of 1887), Section 37. It is certainly significant 
that there is no specific reference to any customary law in addition to the 
Mohammedan and the Hindu Jaws mentioned therein. Of course the 
Hindu law in itself embodies rules of custom, but the Mohammedan law 
does not. Similar enactments were passed as regards other provinces and 
it is certainly a fact that with the exception of the provinces of Bengal, 
Agra and Assam, everywhere else, e.g., the Bombay Presidency, the Ma 
Presidency, the Punjab and the North-Western Frontier Province, Ajmer 
Merwara, the Central Provinces and Burma, the corresponding sections of 
the Act make provisions for the enforcement of any custom having the 
force of law, while in the section in the Act applicable to these provinces 
there is no such specific reference. ‘The question came up for consideration 
before a Full Bench of this High Court in Surmust Khan and others v. 
Kadir Dad Khan and others*. The Full Bench overruled a previous ruling 
of this Court reported in Noor Jeben Begum v. Nawab Mahomed Ali 
Hoossein Khan®, where following an observation of their Lordships of the 
Privy Council'in Abrabam v. Abrabam®, the court considered that’a chan 
411867] Agre High Court Pull Bench Rulings 38 E 


* [1864] Sudder Dewmnny Adawlut Reports 216 (e) 
‘9 M. L A 199 


496 HIGH COURT [1936] 


of religion, although it releases the convert from obligation of the law, 
under which his former religion placed him, does not necessarily place 
him under 2 new law of property, nor does it necessarily involve any change 
of the rights or relations of the party abjuring his old faith in matters 
relating to the property etc. It was pointed out by the Full Bench that 
the case before their Lordships of the Privy Council was a case of a con- 
vert to Christianity and that their Lordships had then remarked that 
the profession of Christianity releases the convert from the trammels of 
the Hindu law, but it does not of necessity involve any change of the 
rights or relation of the converts in matters with which Christianity has 
no concern, such as his rights and interests in and power over property. 
The Full Bench came to the conclusion that it will be contrary to all 
principle to rule that the successors of the original converts themselves 
born Mohammedans should be held bound for all time by the act of those 
original and so, as in the instance of the females of the family in that 
case, be deprived of those rights, to which they are entitled by the very 
religion of which they were born members, Their Lordships of the Privy 
Council then in a later case, Jowala Buksh v. Dharam Singh", distinguished 
the ruling in Abrabam v. Abrabam and at pages 537-38 referred to two 
precedents in Macnaghten’s Principles of Hindu law where converts from 
the Hindu to the Mohammedan faith were held to be governed by the 
Mohammedan law so far as their subsequently acquired property was con- 
cerned. Their Lordships left the question open whether it is competent 
for a family converts from the Hindu to the Mohammedan faith to retain 
for several generations Hindu usages and customs, and by virtue of that 
retention to set up for itself a special and customary law of inheritance 
which, according to their Lordships, had never been definitely decided. 
The Full Bench ruling of this Court was however distinguished in Raj 
Babadur v. Bishen Dayal, where it was held that the status of a Hindu or 
2 Mohammedan to have the Hindu or the Mohammedan law made the 
“rules of decision” depends upon his being an orthodox believer in the 
Hindu or Mohammedan religion and the mere circumstance that he may 
call himself or be termed by others a Hindu or a Mohammedan would 
not be enough. It is for him to establish his religion, and if he fails to 
establish his privilege to the application of that law he must be relegated 
to that class of person whose cases have to be decided under Section 24 of 
Act VI of 1871. In that case the finding of the court below was that 
“The parties have failed to prove that they are either true Muslims or 
Hindus.” The Bench accordingly applied the rule of justice, equity and 
good conscience. The question came again for consideration before an- 
other Bench in Jammya v. Dien’, and the Bench followed the Full Bench 
ruling and laid down that the law which governs these Provinces gives no 
openings where parties are Mohammedans to the consideration of custom, 
and that where the parties are Mohammedans the Mohammedan law shall 
form the rule of decision, except where such law has by legislative enact- 
ment been altered or abolished. 
A similar question arose in Ismail Khan v. Iintiaz-un-nisa’, where the 
parties were Baluchis by caste and originally residents of the Punjab, had 
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from Sind migrated to the Punjab and from the Punjab they came to these 
provinces. They were not orthodox Mohammedans and were apparently 
not found to be strict observers of the Möhammedąn religion. They set 
up a family custom of the exclusion of daughters. The Bench held that 
the Full Bench ruling in the case of Surmut Kben was conclusive and 
that the rulings of this Court which had consistently followed the Full 
Bench decision for a number of years should not be disturbed. 

The case was taken up in appeal before their Lordships of the Privy 
Council, and their Lordships’ judgment is reported in 17 C. W. N. 97. 
The respondents were not represented but the judgment of the High 
Court was of course before their Lordships and Section 37 of the Bengal 
Civil Courts Act was specifically referred to by the learned counsel for 
the appellants. Their Lordships after a consideration of the case thought 
that the suit should be remanded to the High Court to enable the parties 
to file evidence with respect to the issue as to whether any custom prevailed 
in the family depriving ‘female issue to the right of inheritance in the 
presence of their male issue. The custom which was the subject-matter 
of issue No. 3 was specifically a family custom and not a general custom 
overriding’ the Mohammedan law. It would, therefore, seem to follow 
that at least in a case where the parties had migrated from Sind or the 
Punjab to these’ provinces where a custom contrary to the Mohammedan 
law had prevailed, and were setting up in these provinces a family custom 
depriving female issue of their right of inheritance in the presence of 
their male issue, such a custom should be allowed to be proved by the 
courts in these provinces. Their order of their Lordships remanding the 
case necessarily involves this decision and it must be taken as the settled 
law that a party who is setting up a family custom of such a kind should 
not be prevented from proving it and his evidence should not be shut out. 
The much wider question whether a universal custom in supersession of 
the Mohammedan law can also be allowed to be proved was neither raised 
nor decided in that case. 

In another case of this Court, Reja v. Allabdiya™, the evidence as re- 
gards the alleged custom was examined first by a Bench of this Court and 
then in Letters Patent Appeal by a Full Bench. Ultimately it was found that 
the custom was not established. Two of the learned Judges did not consi- 
der it necessary to decide the general question whether or not any special 
custom can be set up in derogation of the Mohammedan law. But 
Walsh, J. expressed his own view that Section 37 did not apply to a dispute 
between Mohammedans themselves, but that the section meant that the 
Mohammedans are governed by the Mohammedan law and the Hindus 
by the Hindu law, and that neither of them against their will should be 
subjected to the law of the other or to the English or any other law. He 
even went so far as to remark that a man is free to adopt for himself any 

ial custom which he pleases. 

In Ali Asgher v. The Collector of Bulandshahr”, a similar question 
was raised where a native of Palwal in the Gurgaon district of the Punjab 
rendered distinguished services to Government and was rewarded with the 
grant of a village in Bulandshahr. On retirement from service he retired 
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to his native town and died there, leaving two widows, two daughters and 
a minor son. According to the custom of the Punjab and the local cus- 
tom of Palwal daughters wer® not entitled to any share in the paternal 
inheritance in the presence of a son.” The Bench held that evidence was 
admissible to prove the custom alleged by the plaintiff notwithstanding 
that such custom was contrary to the Mohammedan law. At page 585 
Bannerji, J. referring to the judgment of their Lordships in Ismail Khan’s 
case remarked:— | 
We must, therefore, take it that in the opinion of their Lordships evi- 
dence is admissible to prove the alleged custom although it is at variance 
with the Mohammedan law. ; 
At page 595 Piggott, J. observed:— 
` The case was taken to the Privy Council in appeal and their Lordships 
directed evidence to be taken in proof of the alleged tribal or family cus- 
tom. The court below has therefore rightly permitted the plaintiff to 
adduce evidence in proof of the custom set up by him and that evidence 
it is our duty to consider. 
Now the Bengal, North-Western Provinces, and Assam Civil Courts 
Act of 1871 is called “An Act to consolidate and amend the law relating 
to Civil Courts.” And the preamble states: 
Whereas it is expedient to consolidate and amend the law relating to 
Civil Courts in Bengal, the North Western Provinces, and Assam; it is 
hereby enacted as follows: 
The primary object of the Act, therefore, was to consolidate and amend 
the law relating to Civil Courts and not to modify the personal law of 
litigants who may seek the help of such courts. The language of Section 
37 also shows that there is a direction given to Civil Courts, where it is 
necessary to decide any question regarding succession, inheritance etc., 
that the Mohammedan law in cases where the parties are Mohammedans 
shall form the rule of decision, except in so far as such law has by legis- 
lative enactment been altered or abolished. In other cases the Court has 
to act in accordance with justice, equity, and good conscience. Now in 
Islam also there are several sets, and the law of inheritance is not identical 
for all. Section 37 cannot, therefore, be interpreted as laying down that 
any particular rules of Mohammedan law should be enfor Obviously 
the section meant that in matters of succession, inheritance etc. the parties 
when they are both Mohammedans should be governed by their personal 
law. It may be difficult to hold that the enforcement of a general custom 
contrary to the Mohammedan law and superseding it would not be repug- 
nant to the provisions of Section 37. But in view of the pronouncement 
of their Lordships of the Privy Council it must be held that a family 
custom which alters the personal law of the parties, even though not in 
accordance with the strict Mohammedan law, can be allowed to be proved. 
If Section 37 were to be interpreted in its strict sense various anomalies 
would follow. A person from Bombay who is subject to a customary law 
of inheritance’ may come to this province temporarily and die here. Can 
it be said that the courts are bound under Section 37 to enforce the rule 
of Mohammedan law as between his heirs, notwithstanding the custom by 
which he was governed? There may again be emigrants from other places 
who, though settled down in this province, have not yet abandoned their 
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previous personal law. It would be difficult to hold that the courts have 
no option but to ignore such law and enforce the strict Mohammedan 
law against their heirs. On the other hand, there may be considerable 
difficulty in holding that a person can by a mere choice lay down a new 
rule of succession contrary to the law of the faith to which he belongs, 
so as to bind his descendants generation after generation. But a family 
custom which has the force of law, and therefore modifies the personal 
law of the members of such family, can be pleaded. To this extent only 
the previous decisions of this Court must now be deemed to have been 
overruled by implication by their Lordships of the Privy Council. 

As already pointed out the plaintiff in this case had actually set up 
a family custom under which the rule of succession under the Hindu law 
had governed the ancestors of the parties. No doubt she also alleged the 
same practice as prevailing among the Malkhana Thakurs; but that was 
by way of further strengthening her case. She enumerated instances in 
the family when the Mohammedan law of succession was not followed 
and the Hindu law was. 

The question in this case is whether the family custom set up has 


been established by evidence or not. When admittedly the parties are - 


Mohammedans, there is a heavy burden on the person who sets up a cus- 
tom contrary to the Mohammedan law to establish it. The burden is 
heavier still when the custom set up is contrary to any express text of the 
Quran. But Muslims in other provinces are known to be governed by 
special rules of inheritance, not in accordance with the Mohammedan law. 
In the present case the plaintiff has produced a number of judgments 
to show that it has been held by the courts in these provinces that among 
certain Malkhana Thakurs succession was governed by the Hindu law. 
In 1893 the Judge of the Court of ‘Small Causes, Agra, in a case from 
Mahaban in the district of Muttra, held that the parties in that case who 
were converts to Islam were not strictly Mohammedans, and applied the 
rules of justice, equity and good conscience, and enforced the customary 
law of inheritance, which her ancestors had uniformly followed. The 
court, while conceding 
that of course such members of the family community as may choose to 
follow the Mohammedan Law by adhering to the rules of their faith, will 
have their law applied to them, 
held that such was not the case before him. In appeal that judgment was 
affirmed in view of the authority of this Court in Raj Bahadur v. Bishen 
Dayal’. In another case in 1912 the Subordinate Judge, Agra, in appeal 
held that the Malkhana Thakurs who were old Hindus converted to 
Mohammedanism had in spite of such conversion retained many of their old 
usages and customs. Again in 1915 the Subordinate Judge, Muttra, in 
another case from Mahaban held that in view of the evidence the Malkhana 
Thakurs of village Suri did.not follow the Mohammedan law of inherit- 
ance, but followed the Hindu law. Lastly in 1930 the Munsif of Muttra 
held that the Malkhana Thakurs of village Tera were governed by the 
Hindu law of succession and not by the Mohammedan tee There was 
an earlier case of 1909 decided by the Munsif of Hathras in the district of 
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Aligarh where he had declined to go into the question of custom on the 
ground that the Full Bench ruling in Sermust Khas case precluded such 
an enquiry. That case was decided before their Lordships? pronounce- 
ment. 

In addition to this general kind of evidence, the plaintiff relied on 
the entry in the wajib-ul-arz of the village Undi to which the parties 
belong, which after mentioning that the division of the pro among 
the Malkhana Thakurs of the village was according to the “bhat-bant 
system: stated that where there are two widows left and one of them has 
children, those children would exclude the childless widow; and a childless 
widow succeeds to a husband with a limited estate only. It also contained 
a provision for the adoption of the son of the nearest collateral. It con- 
tained no mention of the succession of a sister or a daughter in the pre- 
sence of sons. It is possible to argue that the word “aulad” was wide 
enough to cover both sons and daughters. But the provisions regarding 
the exclusion of the childless widow, the limited estate of a widow and 
the adoption were certainly contrary to the Mohammedan law. No doubt 
the entry as a record of custom may not be of great value, but it certainly 
shows that the practice in the village might have been or at any rate what 
the co-sharers, among whom presumably the predecessors in title of the 
parties to the suit also were, intended to be followed. 

The plaintiff also produced oral evidence and her eight witnesses cited 
numerous instances when in the presence of sons a daughter or sister did 
not inherit. The defendant produced six witnesses who stated that the 
parties were Mohammedans, but they were not able to cite any clear 
instance where any Malkhana sister had succeeded along with her brothers. 
The finding of the lower appellate court as regards this point is, however, 
vague for it has added “except where a family has become out and out 
Muslim.” ‘This exception may imply that there were instances in which 
Malkhana sisters succeeded along with their brothers. But the defendants’ 
witnesses certainly had to admit that on many an occasion daughters had 
not inherited in he presence of sons, nor had widows. Of course the mere 
fact that 2 daughter or widow or mother does not take.a share, but allowed 
the whole estate to go to the son, is not by itself conclusive that there is 
a custom excluding females. Standing by themselves, such instances may 
not be weighty; but along with other evidence they certainly carry weight. 
The plaintiff also produced the Khewats of the village and these did not 
show that there had been any instance in which the Mohammedan law 
had governed the inheritance of a Malkhana Thakur. 

As regards the instances in the family itself the lower appellate court 
has remarked: 

In the very family in question there is evidence that when Tunda and 
Dalla died each had left 2 widow, but the widow in each case was excluded 
by the son. So was Mst. Umda herself on the death of her father, Dalla. 
It is to be noted that Umda did not claim ‘any share until after the death 
of Rohtan’s widow, ie. Mst. Pana. The femily is, therefore, clearly 
governed by the Hindu Law of succession. 

We take this finding to be that a family custom, under which succes- 
sion is governed by the Hindu law, has been proved by sufficient evidence 
in the case. We have already enumerated the evidence. We are unable 
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to say in this second appeal that there was not sufficient legal evidence 
before the court below to come to this conclusion. The burden was un- 
doubtedly very heavy on the plaintiff; but it was capable of being dis- 
charged. The lower appellate court has taken into account both oral 
and documentary evidence and has recorded a clear finding that the family 
of the parties is governed by the Hindu law of succession. We-think that 
we must accept this finding as one of fact as it is not vitiated by any 
error of law. Had the evidence been legally insufficient to establish a 
family custom we would have intervened; but this is not the case here. 

_ As the ruling of their Lordships of the Privy Council in Ismail Khan’s 
case does not appear to have been cited before the learned Judge of this 
Court, and he was bound to follow the previous Division Bench ruling of 
this Court in Jammya v. Diwen'* he has held that a custom could not be 
proved. For the reasons given above we must hold that it was open ‘to 
the plaintiff to prove the family custom, and accordingly the finding of 
the lower appellate court must on this point be accepted. 

The only other point that remains for consideration is whether the 


plaintiff is estopped from claiming the share on account of a compromise - 


in the revenue court which was entéred into on her behalf by her guardian. 
Mst. Umda, the sister, claimed a one-third share in the revenue court 
against the minor daughters of Dulla. ‘Their guardian conceded the whole 
claim and gave up the claim of the minors altogether. Apparently there 
was no consideration received for the same, and no property was taken 
by way of compensation. There was no necessity for the guardian to 
give up the minors’ claim at all. He need not have contested the applica- 
tion for mutation of names if he was not prepared to fight out the matter. 
No registered deed was executed. The main question before the revenue 


court was whose name should be entered in the revenue papers for fiscal 


purposes. No attempt was made by the guardian to obtain the sanction 
of the revenue court for entering into a compromise on behalf of the 
minors nor was he a certificated guardian of the minors. He was merely 
acting as their next friend. In these cirtumstances we cannot hold that 
the minors were bound by the act of the guardian, and that the plaintiff 
is now estopped from claiming a share because her guardian did not press 
for her rights in the revenue court. ‘The appeal is accordingly allowed, 
the decree of the learned Judge of this Court is set aside, and that of the 
lower a court restored with costs. Appeal allowed 
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RAJ NARAIN AND ANOTHER (Plaintiffs) 
versus 
BINDABAN (Defendant) * 

Agriculturist’ Relief Act (Local, XXVII of 1934), Sec. 2, Second Proviso to— 

Ts assessed to income- tax’ —Meening of. 
The words ‘is assessed’ in the Second Proviso to Section 2, Agriculturists’ 
Relief Act (XXVI of 1934), mean “was assessed at the last occasion”, 
that is to say, “was assessed during the last financial year.” The mere 
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face chat during the current year his rerum is still under examination and 
the Income Tax Office has not yet decided whether he should or should 
not be assessed-to income-tax should not make any difference. 
Crv Revision from an order of Basu Morr LaL, Munsif of Far- 
rukhabad. 


N. P. Astbana for the applicants. 
R. C. Ghatak for the opposite party. 


The judgment of the Court was delivered by 


SULAIMAN, C., J.—This is an application in revision from an order 
of the Munsif of Farrukhabad amending a mortgage decree under Section 
30 of the U. P. Agriculturists’ Relief Act. The learned advocate for the 
decree-holders contends before us that the court below has seized jurisdic- 
tion by misinterpreting the definition of “agriculturist” within the mean- 
ing of Section 2. No doubt the learned Munsif has thought that inasmuch 
as the debtor’s income during the current year, namely, April, 1935 to 
March, 1936, was about Rs.500 and odd, he was not assessable to income- 
tax, and that the words “is assessed” in the proviso to Section 2 means 
“at the present time”, that is to say, at the time when the court is to pass 
its order. On the date when the learned Munsif disposed of the case the 
rules framed by the Local Government had not been published and 
that is why the position was not so clear to him. His interpretation of 
the section does appear to be wrong as it is difficult to hold that the debtor 
cannot be an agriculturist unless on the date when the order is to be 
passed he is not assessable to income-tax. Income-tax is of course assessed 
for a whole year and on the basis of the income during the last financial 
year. ‘The words “is assessed” obviously mean “‘was assessed at the last 
occasion”, that is to say, was assessed during the last financial year. ‘That 


‘this is the-correct criterion is also apparent from Rule 1, published on 


August 10, 1935, which is to the effect that the Court had to find out 
whether the debtor admits or does not admit that he was assessed to income- 
tax “for the last financial year for which assessments have been made by 
the Income-tax Department.” This would be a convenient test in order 
to determine whether he is or is not assessed to income-tax. The mere fact 
that during the current year his return is still under examination and the 
income-tax office has not yet decided whether he should or should not be 
assessed to income-tax should not make any difference. 

But we think that the error was merely one of law and due to the 
fact that the rules had not been published by the time the order came to 
be made. We cannot say that the learned Judge has acted with any 
material irregularity or has exercised a jurisdiction not vested in him when 
he committed an error of Jaw in interpreting a section of the Act. We 
do not think that we should exercise our discretion in this case and inter- 
fere. 


The application is dismissed but without costs. l 
Application dismissed 
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RAM GOPAL (Defendant) 
Versus 
GANGA DEVI (Plaintiff) * 
‘Abadi—R-yot—Acquires right to reside in a bouse in abadi—Honse falls in rainy 
season—W bheiber zamindar can sus for ejectment. 
Where the defendant acquired the rights of a ryof to reside in a house 
in the ebadi as an addition to and extension of his own house which is 
found to adjoin the house in question, the plaintiff zamindar cannot 
deprive him of the rights by any suit for ejectment; and the mere falling 
down of the rooms of the house in dispute during the rainy season does 
not give the zamindar a right to sue for ejectment. It is only where the 
site is abandoned that the site reverts to the zamindar. 
LETTERS PATENT Appear from the decision of the Hon’sLe MR. 
Justice RacuiraL Sincu, dated March 4, 1935, under Section X of 
Letters Patent Appeal in S. A. No. 162 of 1933. © 


Babu Ram Avasthi for the appellant. 
R. C. Ghatak for the respondent. 


The judgment of the Court was delivered by 


BENNET, J.—This is a Letters Patent Appeal by a defendant under 
the following circumstances: — 

The plaintiff sued as zamindar and co-sharer in a certain village stat- 
ing that defendant was simply a ryot. The plaint further set out that 
about 60 years ago Kallu Kan ard Babu Khan who were settled on the 
land claimed by the plaintiff in the abadi went away for purpose of service 
and that in the year 1887 the then zamindar brought a suit for the eject- 
ment of the fie of the defendant from the house in question but the 
defendant’s father at that time alleged that the house was in his possession 
on behalf of Babu Khan and Kallu Khan, and that the court dismissed the 
suit. The plaint further claimed that the land remained vacant for 20 
years before the suit and that only three months before the suit the 
defendant had begun to build on it. The written statement was that 
defendant and his father had all along been in possession of the house in 
dispute and that the possession had originally begun as tenant of Kallu 
Khan and Babbu Khan and that the defendant’s father used to repair the 
house in lieu of rent, that Kallu Khan and Babbu Khan died more than 30 
years ago without leaving any heir and that since that time the defendant’s 
father and defendant had been in proprietary possession and adverse pos- 
session of the house in dispute, and that the plaintiff or other zamindars 
had not been in possession of the site within 12 years before the suit. The 
defendant also pleaded that he was not the plaintiff’s ryot, but in a later 
statement on June 8, 1931, the defendant stated that he was the ryot of 
the plaintiff. The defendant also pleaded that 10 or 11 years previously 
the house had fallen down and he had rebuilt two rooms in it and that three 
months before the suit was brought in the rainy season those rooms had 
again fallen down and he began to rebuild them and the dispute with the 
plaintiff then arose. The lower appellate court found that the facts alleged 
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by the defendant were correct and it dismissed the suit of the plaintiff on 
the following finding:— i 

Kallu Khan and Babu Khan tenants and raiyats were originally the 
owners of the house standing on the land in dispute. They left the village 
17 years before April 1887. The defendant’s father occupied the house 
on their behalf and used to repair it in lieu of rent, Kallu Khan’s son 
Babbu Khan was in existence in 1887. Kallu Khan and Babbu Khan are 
dead now. Babbu Khan died about 30 years ago without leaving any heir. 
Since then the defendant’s father and the defendant have been in possession 
of it. The house fell down ten or eleven years ago. A part of it was 
reconstructed by the defendant and the other part is still a Abendbal. 

The plaintiff or any of the zamindars was never in possession of it 
Babbu Khan the last owner died heirless about thirty years ago. ‘The 
defendant has all along been in possession of his house since over sixty 
years. No doubt the house fell down ten or eleven years ago. But the 
defendant reconstructed a part of it and he has been in possession of the 
building and the vacant site since then On the death of Babbu Khan 
the cause of action to sue the defendant for ejectment accrued to the 
plaintiff. It has been found above that Babbu Khan died thirty years ago. 
This suit was filed in March 1931. The plaintiff alleges possession and 
dispossession within twelve years before the institution of the suit. Under 
the circumstances the plaintiff’s claim is barred by twelve years limitation, 
under Article 142 of the Limitation Act. I therefore hold accordingly. 
The court further found that there was no adverse possession proved. 
Now when this case came in second appeal before a learned single Judge 
of this Court he granted a decree in favour of the plaintiff. He has set 
out the facts in a manner rather inconsistent with the plaint; for instance 
he states: “Several years ago Kallu Khan and his son Babbu Khan left 
the village”. ‘The admission in the plaint is that this was 60 years ago. 
He says that the predecessor of the plaintiff then instituted a suit against 
Gulab, the predecessor-in-title of the present defendant. That suit 
however was as long ago as the year 1887. The learned single Judge also 


stated: 
It is significant that there is no evidence in the case as regards the death 
of Babu Khan and Kallu Khan. 

Now learned counsel for the plaintiff did not file any certificate that 
the finding of fact on this point had been arrived at without any evidence 
before the lower appellate court. There was in fact the statement of the 
defendant to that effect. It was therefore not a case in which there was 
no evidence. We see no reason therefore to interfere with the finding of 
the lower appellate court that the death of Babbu Khan and Kallu Khan 
took place 30 years ago. Now the difficulties in this case arise from the 
position of the defendant. It is no doubt found that the defendant was 
not in adverse possession, but it is clear that if the defendant was a tenant 
of Babbu Khan and Kallu Khan then with the termination of their rights 
to remain in the house on their death 30 years ago the plaintiff had a right 
to eject the defendant. This right to sue arose 30 years ago before the 
present suit. We are of opinion that the Limitation Act is meant to be 
exhaustive. In our view on the death of Kallu Khan and Babbu Khan one 
of two things must have happened: either the plaintiff did not allow the 
defendant to remain in possession and therefore the possession of the 
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defendant became adverse, in which case there would be a period of vm 


12 years for the plaintiff to bring his suit under Article 144 of the Limita- 
tion Act, or on the other hand the plaintiff did tacitly allow the defendant 
to remain in possession as a ryot. It is also found as a fact that 10 or 11 
years ago the defendant was allowed to rebuild the two rooms in question. 
Therefore the defendant in our view acquired the rights of a ryot to reside 
in this house as an addition to and extension of his own house which is 
found to adjoin the house in question. In this view the defendant having 
acquired the right of a ryot to inhabit this house or the rooms which he 
rebuilt has a right which the plaintiff cannot deprive him of by any suit 
for ejectment. Learned counsel stressed the fact that these rooms had 
fallen down again in the rainy season. We consider that the mere 
falling down of these rooms does not give the plaintiff a right to sue. ‘The 
case is no different from the falling down of rooms and houses during the 
rainy season in the case of any other ryot, and such a fact does not give 
a zamindar a right to sue for ejectment. It is only where the site is 
abandoned that the site reverts to the zamindar. We may note another 
error in the judgment of the learned single Judge of this Court. He stated 
as follows:— 

There is a clear admission of the defendant ‘my father took this house 
in this village from Kallu Khan and Babbu Khan on rent’. This being the 
position adopted by the defendant in his defence his position was no better 
than that of 2 tenant even according to his own statement. 

This pleading of the defendant was in regard to the time when Kallu 
Khan and Babbu Khan were alive but with their death the defendant ceased 
to be their tenant because the deaths terminated the tenancy. 

We consider therefore that the decree of the lower appellate court 
was correct and accordingly we allow this Letters Patent appeal with costs 
and we restore the decree of the lower appellate court and dismiss the suit 


of the plaintiff with costs throughout. Appeal allowed 
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(Plaintiffs) 
versus 
BISHUNATH SINGH anp oTHeERS (Defendants)* 
Abadi—Honse in—Whether appurtenant to bolding—No presumption. 
There is no presumption of Jaw that the house occupied by a cultivator 
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SULAIMAN, 
C. J. 


in a village is appurtenant to his holding and either the house or the site grant, J. 


must be given up simply because the tenancy has either been lost or has 
lapsed by death in favour of the zamindar. Gopi Shanker v. Lilewati, 
1932 A. L. J. 142 followed, Nabi Mobemmad v. Bhagwat Prasbad, 1931 
A. L. J. 649 referred to. 

SECOND APPEAL from a decree of J. N. Dusit Esq., Subordinate 
Judge of Ghazipur, reversing a decree of Basu Suri NATH, Munsif of 
Saidpur. 

K. Verma and Janki Prasad for the appellants. 

Mushtaq Ahmad for the respondents. 
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The Court delivered the following judgment:— 

SULAIMAN, C. J. and Benner, J.—This'is a plaintiffs’ appeal arising 
out of a suit for ejectment brought by the zamindars against the defendants 
who were ejected from their holdings. ‘The claim is for the ejectment of 
the defendants from the house which they occupy on the abadi site. The 
trial court held that the house was appurtenant to the holding and the 
defendants were liable to ejectment from the house and land in dispute. 
On appeal the learned Judge came to a contrary conclusion. He has 


J. remarked that the plaintiff examined himself only and produced no other 


Witnesses and that there was no sufficient evidence on behalf of the plain- 
tiffs to prove that the defendants’ ancestors were the tenants when they 
erected the house in dispute. ‘The plaintiffs led no evidence to show when 
the house had been actually built or the person who had built it and 
whether he was a tenant at the time or not. The learned Judge then noted 
a dictum in Nabi Mohammad v. Bhagwat Prasad Shukul! and preferred to 
follow the later ruling in Gopi Shankar v. Lilawati (minor) through 
Shimbhu Nath Nazir’ where it was held that 
there is no presumption of law that the house occupied by a cultivator in a 
village is appurtenant to his holding and either the house or the site must be 
given up simply because the tenancy” has either been lost or has lapsed by 
death in favour of the zamindar. 

As regards the observation in the former case it may be pointed out 
that there the lower appellate court had held that the defendants were not 
merely tenants or cultivators but were also dyers and printers who were 
carrying on business in dying and printing. The learned Judge had held 
that the house had not been built as a tenant’s house but as a printer’s house 
and had dismissed the zamindar’s suit. A learned Judge of this court on 
appeal following certain previous observations held that there was a pre- 
sumption that the house was appurtenant to the holding and on this pre- 
sumption held that the zamindar had established his right to eject the 
defendants. He accordingly allowed the appeal and decreed the claim. 
In a Letters Patent Appeal it was merely conceded not expressly decided 
that where a village is a purely agricultural village and a person is a purely 
agricultural tenant and occupies a house and site belonging to the zamindar 
then without any other evidence there would be a presumption that his 
house is appurtenant to his holding but it was added that a slight change 
of circumstances may alter the result as had been pointed out by Knox, J. 
in Shobrat Singh v. Jhagru®. In Nabi Mobammad’s case the point was 
conceded in view of the ruling in Shobrat Singh’s case and was not consi- 
dered because it did not arise directly for consideration. ` The later ruling 
~ of this Court has decided the point expressly and the court below has acted 
rightly in following that. It may be pointed out that in this case the 
plaintiffs alleged in the plaint that the chief source of maintenance of the 
defendants was cultivation and did not say that that was their only source. 
On the other hand the defendants in their written statement pleaded that 
they were carrying on trade and also entered into service in addition to 
cultivation. 


("1931 A. L. J. 649 "1932 A. L J. 142 
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We may also add that in this particular case there is an additional 
evidence which might show that the house was not appurtenant to the 
holding. There is clear entry in the wajibularz of the village that a tenant 
is entitled to remain in possession of the house even when he gives up culti- 
vation. This means that tenants who occupy houses have a right of resi- 
dence in their houses independently of their holdings so that eyen if the 
holding is lost their right of residence is not gone. 

We accordingly dismiss this appeal with costs, - 

. Appeal dismissed 


SARJURAM SAHU (Applicant) 
VETIHS 
DULARNA BIBI (Opposite party) * 
General Rules (Civil), Chapter XXI, Rule 1—Fee peid to legal practitioner— 
When cen be included in decree—Whetber Jndge cen make enquiry as to 


Under General Rules (Civil), Chapter XXI, Rule 1, if an application 
is made to the Judge, the Judge has to be satisfied that the fee had been 
paid to the legal practitioner before the amount can be included in the 
decree. He may of course accept a certificate given by the legal practi- 
tioner if it is unrebutted or in any case if he believes it in preference to 
any other evidence which may be before him, but he must be satisfied 
that the payment was made. 


Crv Revision from an order of Basu CHatur BEHARI LAL, Judge 
Small Cause and Subordinate Judge of Gorakhpur. - 


Hernendan Prasad for the applicant. 

G. Agarwala and K. N. Agarwala for the opposite party. 

The following judgment was delivered by 

Axusop, J.—The applicant had a decree against J Kishore and in 
execution of that decree put certain property to sale. Jugal Kishore 
obtained stay of execution by filing two hypothecation bonds by way of 
security. Eventually the applicant instituted a suit on the basis of these 
bonds against Jugul Kishore and his wife Mst. Dularna Bibi. The latter was 
impleaded because some other property had been gifted to her by Jugal 
Kishore and she and Jugul Kishore then as joint zamindars had executed 
permanent leases jointly in respect of certain lands pertaining to the pro- 
perty mortgaged as well as other property. The suit was decreed as 
against Jugul Kishore but not against Mst. Dularna Bibi and the latter 
was awarded her costs. She put in a certificate that she had paid a sum of 
Rs.500 to a barrister in Gorakhpur. ‘There was originally some mi 
in the decree or some alleged mistake and on an application for amend- 
ment the question arose what sum should be allowed to Mst. Dularna by 
way of costs. In this conhection the applicant raised the objection that 
this sum of Rs.500 had never been paid by Mst. Dularna Bibi to the bar- 
rister. The learned Judge said that he did not think he could make any 
enquiry and that he had found a certificate on the record. 
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Crm I do not for a moment say that the learned Judge would not: have been 
justified in accepting the certificate especially as it appears that it was not 
contradicted by any affidavit by the applicant or any one on his behalf, 
Saayoras but I am somewhat. doubtful from the wording of the order whether the 
Rae ROA learned Judge realised that he had to satisfy himself that the fee had been 


Bær paid before the amount was included in the decree. Rule 1 of Chapter 21 


ee p: the General Rules (Civil) of this Court is as follows:— 


ian 


In drawing up a decree or order no fee to any legal practitioner not 
appearing for the Crown or Government or the Court of Wards as a party 
shall be allowed on taxation between party and party or shall be included 
in any decree or order.. . unless the Munsarim or, on an application to 
the Judge, the Judge is satisfied that the fee was paid to such legal practi- 
tioner before the commencement of the argument at the conclusion of the 


evidence 


If an application is made to the Judge, the Judge has to be satisfied 
that the payment was made. He may of course accept a certificate given 
by the legal practitioner if it is unrebutted or in any case if he believes it 
in preference to any other evidence which may be before him, but the 
question is that he must be. satisfied that the payment was made. In the 
present case I am not sure that the learned Judge directed his attention 
to this matter at all. That being so, I set aside his order and direct that 
he shall direct his attention to this question and pass an order according 
as to whether he is satisfied that the payment was made or not. ‘The costs 
in this application will abide the result. 
| l ! Order set aside 


A = TULSI RAM 
SecA . Versus 
1936 EMPEROR* 
Feb, 19 Criminal T1lel—Under Sec. 243, I.\P. C.—Possession of counterfeit coins—Otber 
ais people living with accused—When cen accused be convicted of being in 
ALLSOP, J. possession of counterfeit coins. 

It is not the law that no person in possession of a house shall be con- 
victed of being in possession of stolen property or counterfeit coin or 
anything of that kind if there happen to be other people living in the 
house and if it cannot be positively established that the convicted 
had put the incriminating articles in the place where they were found. 
The law is that it must be shown in the first place that the incriminating 
articles were found in a place in the possession of the person to be con- 
victed. In the next place it must be shown either by direct evidence or 
by circumstantial evidence from which a reasonable inference can be drawn 
that the person to be convicted knew that these particular things were 
in the place where they were found. 


CRIMINAL REVISION from an order of Panprr KANHATYA Lat NAGAR, 
Additional Sessions Judge of Benares at Jaunpur. 
Shembbu Prasad and Lakshmi Saran for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
*Cr. Rev. 1027 of 1935 
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The following judgment was‘delivered by 

Aisop, J—The applicant Tulsi Ram has been sentenced to rigorous 
imprisonment for a period of one year and to a fine of Rs, 100 under 
Section 243, L P. C. for being in possession of counterfeit coins which are 
counterfeits of the King’s coin with intent that fraud might be committed 
and having known at the time when he became possessed of the coin that 

were counterfeit. 

It appears from the evidence that a Sub-inspector of Police obtained 
information that the applicant and his brother Salig Ram who lived with 
him were engaged in manufacturing and passing counterfeit coins in con- 
nection with a relation of theirs. He consequently searched the house 
in the presence of a large number of people including 5 witnesses four of 
whom signed the search list. One of these witnesses, as the learned Judge 
has remarked, was a gentleman of position. This gentleman has not been 
produced as a witness in the case, but the learned Judge has remarked 
quite reasonably that it was not probable that any underhand dealings 
would take place in his presence. The witnesses who have been examined 
say that the house was searched and that some counterfeit coins and a 
mould were found in a rack in one of the roams. ‘There is not the slightest 
reason to disbelieve this evidence in the circumstances. There can be no 
doubt therefore that counterfeit coins were found in the house occupied 
by the applicant and his brother. 

One of the points raised in defence was that there had been a parti- 
tion of the house and that this particular part of it in which the coins 
were found was in the separate possession of an uncle of the applicant’s, 
called Gajadhar. The magistrate disbelieved this evidence. The point 
was raised again in the Sessions Court in appeal and the learned Sessions 
Judge was satisfied that the story was not true. This is an application in 
revision and it is not for me necessarily to go into all the questions of fact 
involved. It seems to me however that it is-perfectly clear that the defence 
cannot be true. If the house or that part of it which was being searched 
had been in the possession of Gajadhar and not of the applicant and his 
brother the applicant would have said so at the time and se is nothing 
to show that he did say so. There are two defence witnesses who are 
obviously unreliable. They have tried to make out that the rack in which 
the articles are alleged to have been found was first searched in their 
presence and that the articles were not in it. They say that they left the 
room and that a constable then said that he had found the articles in the 
rack. Considering the number of people present and the nature of this 
search I have no doubt that this story is absolutely false and it follows 
that the witnesses are iable, 

The next point urged is that there is nothing to show that Tulsi Ram 
had any ae that these articles were in his house. It has been said 
that he has been convicted merely because he was the head of the family. 
I think it should be clearly understood what the law is on this subject of 
searches. It is certainly not intended that no person in possession of a 
house shall be convicted of being in possession of stolen property or coun- 
terfeit coin or anything of that kind if there happen to be other people 
living in the house and if it cannot be positively established that the per- 
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son convicted had put the incriminating articles in the place where they 
were found. It must be shown in the first place that the incriminating 
articles were found in a place in the possession of the person to be con- 
victed. In the next place it must be shown either by direct evidence or 
by circumstantial evidence from which a reasonable inference can be drawn 
that the person to be convicted knew that these particular things were in 
the place where they were found. In the present case the articles were 
found in the rack in a room occupied by the applicant and his brother. 
At the time when the search was made neither made any protest that they 
had no knowledge of the existence of these articles. Their conduct there- 
after was not the conduct of honest men who had no knowledge that the 
articles were in the house. The mere fact that they produced false wit- 
nesses in defence and that they have tried to make out that the room in 
which the articles were found was in the possession of their uncle seems 
to me to show quite clearly that they were not honest people who were 
suffering from the misfortune that somebody else had put the incriminating 
articles in a room occupied by them. 

I have no doubt aa the applicant knew very well that these coins 
were in his room and consequently he was rightly convicted. It has been 
suggested also that he did not know that the coins were counterfeit. Apart 
from inferences which can be drawn from his conduct there is the fact 
that the coins were in various stages of manufacture and there was obvious- 
ly a deliberate attempt to manufacture counterfeit coin with the intention 
of uttering them for purposes of gain. 

I have not the slightest doubt that the applicant was rightly convicted. 
I reject this application in revision. The applicant surrender to 

Application rejected 


RAM NARAIN ann oTHERS (Applicants) 
versus ; i 
MAHMOOD HASAN (Opposite party) * 

Agricnlturist’ Relief Act (Local, XXVII of 1934), Sec. 30 and Usurions Loans 
Act, Sec. 3—Mortgage decree—A pplication under A. R. Act—Whetbher court 
bas power to reduce interest before January 1, 1930. 

The applicant had obtained a decree on the basis of a mortgage. On 
the coming into force of the Agriculturists’ Relief Act the judgment- 
debtor applied for relief under that Act. The Court reduced the interest 
from Rs. 1-12-0 per cent per mensem to Re. 1 per cent per mensem up to 
January 1, 1930, and to Rs. 9-8-0 per cent per annum after January 1, 
1930. Held, that the Court had no jurisdiction to reduce the rate of 
interest as set forth in the decree up to January 1, 1930 either under the 
Agriculturists’ Relief Act or under the Usurious Loans Act (X of 1918). 


Crvm Revision from an order of MauLvi KHALILUDDIN AHMAD, 
Munsif of Bareilly. 
S. N. Seth for the applicants. 
M. A. Aziz for the opposite party. 
*Civ. Rev. 464 of 1935 
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The following judgment was delivered by Cru. 
ALLsor, J.—This is an application in revision arising out of proceed- 1936 
ings under the Agriculturists Relief Act. The applicant obtained a decree, ~~. 
on the basis of a mortgage, dated September 16, 1924. The principal *““ iam 
amount secured by the mortgage was Rs. 200 and the stipulated interest Marmuooo 

was Re. 1-12-0 per cent per mensem compound with six monthly rests, Hasan 
The court which passed the decree held that the rate of interest was exces- Alsop, J. 
sive and reduced it under the Usurious Loans Act to Re. 1-12-0 per cent 

per mensem simple. By the time that the decree-holder came to execute 

the decree the Agriculrurists Relief Act had become law. The judgment- 

debtor applied for relief under that Act. The court below reduced the 

interest under Section 30 of the Act from Re. 1-12-0 per cent per mensem 

to Re. 1 per cent per mensem up to January 1, 1930, and to Rs. 9-8-0 

per cent per annum after January 1, 1930. The court also directed that 

the amount due should be paid in instalments. 

The applicant does not object to the reduction of interest after 
January 1, 1930, nor does he object to the direction that the payment 
shall be by instalments. He does however say that the court below had 
no jurisdiction whatsoever to reduce the interest as set forth in the decree 
up to January 1, 1930. 

The learned Judge seems to have acted under the provisions of the 
Usurious Loans Act, but that Act itself clearly says that in exercise of 
the powers given by Section 3 of the Act no court shall do anything which 
affects any decree of a court. The court could modify the decree only 
under the provisions of Section 30 and Section 5 of the Agriculturists 
Relief Act. Section § allows for the introduction of instalments and Sec- 
tion 30 gives only the power to change the rate of interest after January 1, 
1930. The court had obviously no jurisdiction to interfere with the rate 
of interest before January 1, 1930, either under the Agriculturists Relicf 
Act or under the Usurious Loans Act. - 

The order of the court below is therefore set aside. The court will 
pass a new order on the assumption that it cannot interfere with the rate 
of interest before January 1, 1930. The rate of interest already fixed by 
the court for the period after January 1, 1930, will remain undisturbed. 
The court may pats any other order which it thinks just in the changed 
circumstances in respect of the instalments in which the decree shall be 
paid. The applicant will get the costs of this application from the opposite 
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Criminal Trisl—When can a man be convicted of being in ‘possession of stolen Meb. 19 
property if there are inmates of the bouse other then himself. — 
It has never been laid down that in no circumstances can 2 man be con- ALusor, J. 
victed of being in possession of stolen property if there are inmates of the. 
house other than himself. All that has been laid down is that no person =, 
*Cr. Rev. 1031 of 1935 a e 


PPE 


Allsop, J. 


512 HIGH COURT [1936] 


can be convicted if it is doubtful whether he or same other person had 
guilty knowledge that the property was in the house occupied by him 
and others. 
CRIMINAL REVISION from an order of K. K. K. Nayar Esq., Addi- 
tional Sessions Judge of Muttra. 


E. V. David for the applicants. 
M. Waltwlah (Assistant Government Aivan for the Crown. 


The following judgment was delivered by 


ALLSOP, J.—The three applicants were sentenced to whipping of 12 
stripes each under Section 457, I. P. C. There was evidence that a burg- 
lary was committed in the house of the complainant who discovered the 
fact next morning and made a report to the police in which he mentioned 
that he suspected the applicants because he had seen them together sitting 
in front of the house of one of them. It is very likely that suspicions 
were aroused because these people were not of good character, but that 
is a matter which it is not necessary to discuss. The result was that the 
houses occupied by the applicants were searched. In both the houses 
stolen property was found. 


. The argument in respect of one of these men is that the property is 
not established to be stolen property. The magistrate tried the case sum- 
marily. He had the evidence before him- He believed that the property 
was stolen property especially as the applicant concerned produced no 
evidence to establish that the property was his. 

The other two applicants are brothers and live in the same house. 
They admitted that a en property was found in their house and did not 
claim it as theirs. They did,not explain how it got there. The argu- 
ment addressed to me on their behalf is that neither could be convicted 
because it cannot be said which of them was in possession of the property. 
The fact that the house in which the property was found was occupied 
by both of them is established. The only question therefore which re- 
mains is whether it can be reasonably supposed that they both knew that 
the property was in the house, because if they did, they are both guilty. 

A reference has been made to certain rulings of this and other courts. 
It has never been laid down that in no circumstances can a man be con- 
victed of being in possession of stolen property if there are inmates of the} 
house other than himself. All that has been laid down is that no person 
can be convicted if it is doubtful whether he or some other person had 
guilty knowledge that the property was in the house occupied by him and], 
others. In the present case, the magistrate who had sufficient experience 
to be entrusted with summary powers came to the conclusion that both 
the applicants were guilty. The law provides no right of appeal against 
his decision. 

Besides the fact that the property was found and that neither of the 
applicants can offer any explanation there is the further fact that the three 
applicants were seen together on the evening before the crime was com- 


` mitted. It cannot be.said that the magistrate’s finding is obviously wrong. 


There is no justification for interference in revision. ‘The application 
is rejected. Application dismissed 
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RAM PRASAD AND ANOTHER (Defendants) 


versus - 

KRISHNANAND SINGH SHAILA anp orHeERs (Plaintiffs) * 
Court Fees Act (VII of 1870), Scb. II, Art. 17 (iv) end Sch. I, Art. 1—Partition 
suit—Charge of a certain sum declared on shares of some of the ae 
appeal had of cherge sought to be reduced by g charge declared on 
shares of all parties—Court-fee payable. 

Where in a suit for partition the trial court, declared a charge of a 
certain sum on the shares of some of the parties and in appeal the point 
was taken that the charge should be upon the shares of all the parties, beld, 
that the appellants were liable to pay ed valorem: court-fees on the sum 
which they maintained their shares were not liable to meet. 


Ram Nama Prasad for the appellants. 
The judgment of the Court was delivered by 


ALLSOP, J.—This is a report made by the Stamp Reporter about 
court-fees. There is an appeal in this Court arising out of a suit for 
partition. In the original court it was held that two of the plaintiffs- 
appellants each had a share of 1|6th in the property and that the rest of 
i roperty belonged in equal shares to their father and mother and 
two brothers, i.e., that there were six persons who were each to receive 
equal shares in the property. It was also found that the property was 
charged with a sum of Rs. 5,000 to meet the marriage expenses of two 
of the plaintiffs’ sisters. From that decree there was an appeal by four 
of the plaintiffs. There were two main contentions. One was that 

laintiffs 3 and 4 also had a share in the property. If that was found to 
true, the result would be that there would be 8 persons, each 
having equal shares and each of the plaintiffs-appellants would have a 
share of 1]8th, that is, that they would have a share of one-half 
between them. The other contention was that the charge of Rs. 5,000 
should be upon the whole sae ead The first court had held that the 
charge was only on the property of the first two plaintiffs and the father 
and the mother. It held that tbere was no charge on the property of 
the two half-brothers, defendants 2 and 3. The question in issue now 
before us is whether the plaintiffs-appellants in the lower appellate court 
paid the proper court-fees. What they paid was a sum of Rs. 15, as in 
suits for partition under Sch. I, Art. 17(v#) of the Court Fees Act. 
The office reported that they should also pay a proportionate amount on 
the part of the sum of Rs. 5,000, which they maintained their property 
was not liable to meet. It seems to us that the office is in some measure 
right. The provisions of Schedule I, Art. 17(v/) apply when it is im- 
possible to value the subject-matter in dispute in the appellate’ court. In 
this case the appellants, on the findings of the first court, were bound to 
vay half of Rs. 5,000 on account of the marriage expenses of their sisters. 
‘What they said in the memorandum of appeal was that their half-brothers, 
defendants 2 and 3, should also pay their share of those expenses. Accord- 
ing to the contention in appeal, the share of the half-brothers between 
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Cra them was 1|4th. Therefore, if the contention of the appellants was correct 

Is; these brothers had between them to pay 14th of Rs. 5,000. If this con- 

—— tention alone succeeded, therefore, the appellants would escape the burden 
Ram Paasap of this charge to the extent of one half of 1/4th of Rs. 5,000, and the 
Kanumananp (ather and the mother would escape the charge to the extent of the other 

simon half of 1/4th. It seems to us, therefore, that the subject-matter in appeal, 
so far as this point was raised, was 1|8th of Rs. 5,000. We hold, therefore, 
that the plaintiffs-appellants in the lower appellate court, besides the sum 
of Rs. 15 on account of the dispute of their share, should also have paid 
the court-fees ad valorem on a sum equal to 1|8th of Rs. 5,000. Two 
months is allowed to the plaintiffs-appellants in the lower appellate court, 
Le., respondents in this Court, to make good the deficiency in the court- 
fees in the court below. 

The question of the court-fees which should be paid in this court will 
depend upon the allegations made and whether a pecuniary value can be 
assigned to them, and will be decided in the ordinary way by the Taxing 
Officer, or the Taxing Judge, as the case may be. This is our finding on 


Allsop, J. 


the office report. 
Civ. 3 _ RASHIDA KHATUN and oruers (Defendants) 
PS Versus 
aad FAIYAZ BIBI (Plaintiff) * 


Oct. 9 Conrt Fees Act (VII of 1870), Sch. 1, Art. 1—Snit for possesslom—Defendant 

ERA claimed to be in possession as mutwalli wader e waqfnama—T'rial court beld 

Beren, waqf to be invalid and decreed suit for possesston—Appeal by defendant— 
Court-fee payable. 

In a suit for separate possession of a certain share of the property in dis- 
pute by partition, the defendant claimed to be in possession of the property 
as mutwalli under a wegfnema. The trial court found that the alleged 
waqf was not valid and granted a decree to the plaintiff for separate pos- 
session. The defendant appealed and the relief was that the decree of the 
lower Court be set aside and the plaintiff’s suit dismissed. Held, that the 
a t must pay an ad valorem court-fee on the appeal under Sch. I, 
Art. 1. 


Sir Wazir Hasen, Mushtaq Ahmad and M. A. Aziz for the appellants. 
S. K. Mukerji for the respondent. 

. The following judgment was delivered ‘by 
Beim J. BENNET, J.—This is a reference by the Taxing Officer of a question 
as to what is the correct court-fee to be paid by the appellants on F. A. No. 
366 of 1932. The appellants are defendants. The plaintiff brought a suit 
asking for separate possession of a certain share 10|45 sehams of the property 
in dispute by partition. The defendant claimed to be in postession of the 
property as mutawalli under a wakfmema. The trial court found that the 
alleged wakf was not valid and granted a decree to the plaintiff for separate 
possession. ‘The appellant in appeal asks that that decree should be set aside. 
He claims that it will be sufficient if he gets a declaration that the wakf is 
g valid. The relief however in his appeal is that the decree of the court below 
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should be set aside and the plaintiff’s suit should be dismissed. The appel- 
lant therefore is in the position of a detendant against whom a decree tor 
possession has been granted and he asks that that decree tor possession should 
be sec aside. This ıs an extremely common case and there are thousands of 
appeals of this nature filed in this Court. Learned Counsel is not abie to 
show that any one of these appeals has ever been admutted on a declaratory 
court-fee. He is only able to refer to two rulings; one was reported in 
Bishan Serup v. Musa Lal’ which has no bearing on the present case as it was 
not a case where there was a decree for possession. In Jyoti Prasad Ssmgha 
Deo v. Jogendra Ram Ray? there was a partition case. But that is not the 
same as the present case because in the present case the defendant claims that 
he as mutawalli is entitled to the sole possession of the property. There is 
therefore no authority for the proposition advanced for the appellant. The 
case appears to me to come within the Court-fees Act, Schedule I, Article 1 
which states that for a plaint memorandum of appeal not otherwise provided 
for in the Act etc. there shall be an ad valorem court-fee. If the decree of 
the lower court is not set aside the defendants although at present in posses- 
sion will lose that possession. It appears to me therefore that the defendants 
should come under this article as persons who claim that they should have 
possession. I agree with the learned Taxing Officer and I hold that the 
appellant must pay an ad valorem court-fee. A further question-was raised 
by Mr. Aziz to the effect that although he had valued his appeal at Rs.50,000 
he now desired orally to have that amount reduced. I do not consider that 
this is a matter with which I can deal as it does not come within the refer- 
ence. Let the reference be returned. No oné appears for the opposite 
party so I make no order as to costs. 
11935 A. L, J. (F. m) 869 "L LR. 56 Cal 188 


GOPAL DATT AND ANOTHER (Defendants) 
Versus 
BABU RAM AND ANOTHER (Plaintiffs)* 
Religions Endowment—Idol—De facto Menager—Whether can bring suit in the 
name of the idol. 

A suit can be brought in the name of the idol by a person who is a 
de facto manager of the temple. Mebadeo Prashad Singh v. Karia Bharthi, 
1935 A. L. J. 678, Jodhi Rai v. Basdeo Prasad, L L. R. 33 All. 735 reed on. 
SECOND APPEAL from a décree of Govinp Sagur MATHUR ESQ., 
District Judge of Mainpuri, confirming a decree of BABU AMBIKA PRASAD 

SRIVASTAVA, Munsif of Etawah. i 


G. S. Patbak for the appellants. - 

M. L. Chaturvedi for the respondents’ __ 

The judgment of the Court was delivered by 

BENNET, J.—This is a second appeal by defendants against a decree 
of the lower appellate court passed against them for the rent of a house. 


, 


The suit was brought by an idol through -one Babu Ram described as 
sarbarakar and manager of the idol. There are two points in this second 
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appeal; the first of which is that the lower coùrt was not justified in tak- 
ing into evidence a mukhtarnama dated December 1, 1926. The lower 
appellate court has found as its conclusion that Babu Ram was the de facto 
manager of the temple not only on this mukhtarnama but also—on dis- 
carding the mukhtarnama—on the oral evidence. This mukhtarnama 
was not proved in the lower court, but it was admitted in evidence by the 
lower appellate court. It purported to have been executed on December 
1, 1926, by Mul Chand, deceased, who was the manager of the temple 
and the successor of Badri Prasad, who made the original endowment of 
the temple. We are of the opinion, in any case, that as the lower court 
acted on the evidence other than the mukhtarnama, no point arises in 
regard to it in second appeal. 

The next point which was argued was ground No. 8 that the de facto” 
manager is legally not entitled to sue unless he is also a de jure manager. 
The finding of the court below is that Babu Ram was a de facto manager 
of the temple. The point perhaps is not very clearly expressed; but what 
is meant by learned counsel is that a suit cannot be brought in the name 
of the idol by a person who is not a de jure manager. For this proposition 
counsel relied particularly on the ruling of their Lordships of the Privy 
Council reported in Maharaja Jagadindra Nath Roy Babadur v. Rant 
Hemanta -Kumeri'. That, however, was a special case and the point 
which arose was whether the plaintiff who was not the idol, but a private 
person, Maharaja Jagadindra Nath Roy Bahadur, could obtain the benefit 
of Section 7 of the Limitation Act on account of his minority at a certain 


- period of his possession. On page 208 their Lordships said: 


Although this suit is brought by the plaintiff as sebait, there is no evi- 
dence on which any reliance could be placed as to who founded the religious 
endowment or as to the terms or conditiqns of the foundation. The legal 
inference, therefore, is that the title to the property, or to the management 
and the control of the property, as the case may be, follows the line of 
inheritance from the founder, as was laid down by this Board in Gossamer 
Sree Greedbarreejee v. Rasmanlolljee Gossemee, I. L. R. 16 I. A. 136. 

On page 210 their Lordships stated: 

But assuming the religious dedication to have been of the strictest 
character, it still remains that the possession and management of the dedi- 
cated property belongs to the sebait. And this carries with it the right 
to bring whatever suits are necessary for the protection of the property. — 
Every such right of suit is vested in the sebait, not in the idol, In the . 
present case the right to sue accrued to the plaintiff when he was not of 
age. The case, therefore, falls within the clear language of Section 7 of ` 
the Limitation Act, which savs ‘if a person entitled to institute 2 suit 
be, at the time from which the period of limitation is to be reckoned, a 
minor’, he may institute the suit after coming of age within a time which 
in the present casè would be three years. l 

This case differs from the present suit because in the present suit the plaint 
is brought in the name of the idol as plaintiff, and further the ruling of 
their Lordships was in regard to the question of limitation of a person ' 
who brought a suit solely as sebait, and without reference to the idol. 
There is a later case of their Lordships of the Privy Council, reported in 
13] L A. 203 at 210 ! 
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Premathe Nath Mullick vii Pradyumna Kumar Mallick’. In that case 
their Lordships laid down that in a suit it was necessary that the idol 
should be a party through a disinterested next friend, and it -was further 
held 
that an idol, when escablished and consecrated as a household god by a 
pious Hindu, becomes a juristic entity it attains a juristic status with 
the power of suing and being sued. Its interests are attended to by the 
person who has the deity in his charge and who is in law its manager with 
all the powers which would, in such circumstances, on an analogy, be 
given to the manager of the estate of an infant heir, The sebait is in law 
the custodian of the idol and manager of its estate. 
Their Lordships have also expressed similar views in a later ruling reported 
in Mabadeo Prasad Singh v. Keris Bherth#; and in that case it was held 
that a person, although not duly installed, was, in fact, the mahant of the 
math, and was entitled to recover (for the benefit of the math) the pro- 
perty which belongs to the math and is wrongly held by the defendants, 
who were in no better position than trespassers. That later ruling is very 
similar to the present case. The matter has also been considered by a 
Full Bench in this Court—Jodbi Rai v. Basdeo Prasad*—where it was held 
that an idol is a juristic person capable of holding property; and, therefore, 
a suit respecting property in which an idol is interested is properly brought 
or defended in the name of the idol, although ex necessitate rei the pro- 
ceedings in the suit must be carried on by some who represents the 
idol, usually the manager of the temple in which the idol is installed. 
On page 737 it was remarked that 
the manager of the idol is not personally interested in the suit, any more 
than is the next friend or guardian of a minor. As a suit by a minor 
should be brought in the name of the minor and not of his next friend, 
so should a suit on behalf of the idol be brought in the name of the idol 
as represented by the manager, and in a suit against the idol the defendant 
should be similarly described. 
This was also followed in Sheo Remji v. Sri Ridbnath Mabadeoj# and the 
Full Bench ruling has been referred to by a ruling of the single Judge of 
this Court reported in Shri Gopal Meberaj v. Krishna Sunder Nath 
Kaviraj® on which the appellant relies, In that case it was held that a 
person who had the deity in his charge-at the date of a suit filed by him 
on behalf of the idol, but was not in law its manager, was not competent 
to represent the idol in the action. This, however, was a special case and 
is not at all parallel to the present case where there is a finding of fact that 
Babu Ram is the de facto manager of the idol. The learned single Judge 
referred on page 1253 to the Full Bench case reported in 33 AlL 735 and 
stated 
In Jodhi Rei v. Basdeo Prasad it was ruled that a suit on behalf of an 
idol must be carried on by some person who represents the idol, usually 
the manager of the temple in which the idol is installed. 
We consider that these rulings conclude the matter in favour of the plain- 
tiff as represented in the present case, and that the plaint was validly 
presented by Babu Ram. Learned counsel made an argument in regard 
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to the Appendix A—see Schedule 1 of the Code of Civil Procedure— 
PLEADINGS—in which in the exemplar of ‘Titles of Suits,’ there was the 
following :— 


“A. B., Shebait of Thakur.” 


Rasy Ray Now this exemplar is only intended to show that the shebait of an idol 





Bennet, J. 


may bring a suit in this manner; but there is nothing in the exemplar to 
show that this is the only way in which the suit can be brought on behalf 
of Thakurji. In fact in the ruling on which learned counsel relies, Maba- 
raja Jagadindra Nath Roy Bahadur v. Rani Hemanta Kumari Devi’, the 
suit was brought by the Shebait in his own name. We consider, there- 
fore, that no case has been made out in second appeal, and we dismiss this 
second appeal with costs. 

Appeal dismissed 


"31 L A. 203 


MATHURI AND OTHERS 
Versus 
EMPEROR* 


Criminal Procedure Code, Section 239(e)—“Anm offence which includes theft” 
—Meaning of —Whether person charged under Sections 457 end 460, Indien 
Penal Code, can be tried wiih persons charged under Section 411, Indien 
Penal Code—Section 239—Persons properly tried together under Section 
239—W hether otber charges can be added against one or more of such 

ons—Sections 537 and 239—WMisjoinder of persons contrary to Section 
239—W hether defect curable under Section 537—Sections 236 and 237— 
Accused charged under Section 457, Indien Penal Code—Facts establish 
offence under Section 460, Indian Penal Code—Whether can be comvicted— 
Criminal trial—Practice—Accused not to be convicted solely on evidence 
of spprover—Corrobotation in material perticulers essential. ; 

The words “an offence which includes theft” in Section 239 (e), Crimi- 
nal Procedure Code, mean an offence of which theft is 2 necessary and 
essential ingredient, Neither an offence under Section 457, Indian Penal 
Code nor an offence under Section 460, Indian Penal Code, is “an offence 
which includes theft” within the meaning of those words in Section 239 
(e), though both the offences must frequently be followed by theft and 
often form part of a larger transaction which may involve or include 
theft. Accordingly Section 239, Criminal Procedure Code does not 
permit persons charged with offences under Sections 457 and 460, Indian 
Penal Code, to be tried with persons charged with receiving stolen property 
(Section 411, Indian Penal Code) which was stolen in a theft which was 
committed as part of the transaction involving the other offences. 

If persons can properly be charged and tried together under Section 239, 
Criminal Procedure Code, there is nothing to prevent other charges being 
added against one or more of such persons if the addition of such charges 
is permissible by the Code. 

Niranjan v. Emperor, 1934 A. L. J. 658 followed, Rem Sabai v. Em- 
peror, 19 A, L. J. 610 and Rom Prashad v. Emperor, 19 A. L. J. 796 
-referred to. 

Where the misjoinder of persons is contrary to the provisions of Sec- 
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tion 239(¢), Criminal Procedure Code, the defect or illegality or whatever 
it may be called is curable by reason of the provisions of Section 537, 
Criminal Procedure Code, if it has not in fact occasioned a failure of 


justice. 

Kapoor Chend v. Suraj Prashad, 1933 A. L. J. 188 F. B. relied on, 
Persotem Das v. Emperor, 1935 A. L. J. 1065 referred to. 

If it is doubtful which of several offences a person has committed, he 
may be charged with all of them or with a number of them in the alter- 
native. In such a case he may be convicted if the facts proved show that 
he is guilty of an offence with which he might have been charged under 
Section 236, Criminal Procedure Code, though in fact he was not specifi- 
cally charged with that particular offence. Begs v. Emperor, 23 A. L. J. 
636 followed. Accordingly where the accused were charged under Sec- 
tion 457, Indian Penal Code, and the facts proved established an offence 
under Section 460, Indian Penal Code, they can be convicted under that 
section although they were not specifically charged with that section. 

An accused person should not be convicted solely upon the evidence of 
an approver. To support a conviction the approver’s evidence must be 
corroborated in material particulars. 

CRIMINAL APPEAL by the Local Government, from an order of Basu 
GANGA PrasaD VERMA, Sessions Judge of Farrukhabad. 


Mubemmad Ismail (Government Advocate) for the Crown. 
K. O. Carleton, H. M. Roy, L. M. A K. Ghosh for the 
respondents. 


The judgment of the Court was delivered by 


Harries, J.—The appellants Mathuri, Ram Bharose, Mst. Sunder and 
Bishnu were, together with Sri Kishan, Suraj Prasad and Pyare Lal, tried 
by the learned Sessions Judge of the Farrukhabad district upon a number 
of charges. Mathuri and Ram Bharose were each charged with offences 
under Sections 302 and 457, Indian Penal Code. Sri Kishen was charged 
with an offence under Section 460, Indian Penal Code whilst Mst. Sunder, 
Bishnu, Suraj Prasad and Pyare Lal were each charged with an offence 
under Section 411, Indian Penal Code. All the accused were tried together 
upon these charges and eventually Sri Kishan, Suraj Prasad and Pyare Lal 
were found not guilty of the respective charges’ brought against them and 
acquitted. Mathuri and Ram Bharose were found not guilty of murder 
under Section 302, Indian Penal Code and were acquitted upon that charge, 
but they were convicted under Section 460, Indian Penal Code though 
they were not specifically charged with an offence under that section, the 
charges against them being under Sections 302 and 457, Indian Penal Code, 
only. Mst. Sunder and Bishnu were each convicted under Section 411, 
Indian Penal Code.” Mathuri and Ram Bharose were each sentenced to 
transportation for life under Section 460, Indian Penal Code whereas Mst. 
Sunder and Bishnu were each sentenced to a term of two years’ rigorous 
imprisonment under Section 411, Indian Penal Code. 

Against their respective convictions, each appellant has preferred an 
appeal to this Court and such is the subject-matter of Criminal Appeal 
No. 72 of 1935. On the other hand the Local Government being dis- 
satisfied with the acquittal of Mathuri and Ram Bharose upon the charges 
under Section 302, Indian Penal Code and with the acquittal of Sri Kishen 
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upon the charge under Section 460, Indian Penal Code have preferred an 
appeal- to this Court alleging that these acquittals are against the weight 
of evidence and, therefore, illegal. Such is the subject-matter of Criminal 
Appeal No. 266 of 1935. Sri Kishen is not before the Court and is said to 
be absconding and consequently we are not concerned with his case in this 
judgment. However, it is convenient to dispose of the appeals of Mathuri, 
Ram Bharose, Mst. Sunder and Bishun and of the Government appeal 
dear the acquittal of Mathuri and Ram Bharose in one judgment and 
t is the course we propose to follow. 

The charges against the appellants arose out of an occurrence which 
undoubtedly took place upon the ee of May 17|18, 1934 at the 
house of one Mst. Ram Devi in Mohalla Lohai in the city of Farrukhabad. 
On that night a burglary was committed at this house during which orna- 
ments and jewellery to the value of about Rs.35,000 were stolen and the 
occupants of the house, viz., Mst. Ram Devi and a young boy Bhagwati 
Prasad were foully done to death. It is the case for the prosecution that 
Mathuri, Ram Bharose and Sri Kishen were concerned in this burglary and 
that eventually part of the stolen pro was received by the appellants 
Mst. Sunder and Bishnu and others, ae the charge under Section 411 
against them. 

The facts upon which the prosecution was based can be shortly stated 
as follows:— 

Mst. Ram Devi was a rich Marwari widow who lived in the second 
storey of 2 house in mohalla Lohai in Farrukhabad city. On the ground 
floor of this house were two shops one occupied by a firm dealing in cloth 
and the other by a firm dealing in brassware and similar merchandise. 
Mst. Ram Devi was at this time disposing of her furniture and jewellery 


-and it is said that on the day of this murder there was jewellery in her 


house to the value of about Rs.35,000. Persons came from time to time 
to see this jewellery and it is said that Mathuri who was a goldsmith had 
been to the house on a number of occasions either to see the jewellery with 
a view to purchasing some of it or to advise Mst. Ram Devi as to its sale. 
Some time previous to the murder Mst. Ram Devi’s two daughters named 
Mst. Bhagirathi and Mst. Gomti had come from Calcutta to stay with their 
mother, but eventually both left. Mst. Gomti, however, left her young 
son Bhagwati Prasad with his grandmother. Mst: Ram Devi had only 
one servant Maiku by name, but it is said that a few days before the 
murder Maiku had been taken ill and one Birja was performing his duties 
in his stead. | dl 

It is the case for the prosecution that Mathuri, Ram Bharose, Sri 
Kishen, Birja (who is said to be absconding) and Puttu Singh, who became 
an approver, were the persons concerned in this burglary and the murders 
which undoubtedly took place during the course of this occurrence. It is 
said that some weeks earlier Mathuri, Sri Kishen, Biria and Puttu Singh had 
contemplated breaking into this house but that the attempt miscarried. 
However, on May 17, 1934 it is alleged that the miscreants met together 
and determined that that night was a favourable opportunity to ransack 
this house and deprive Mst. Ram Devi of her jewellery. It is said that 
arrangements were made by Birja who was temporarily acting as Mst. Ram 
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Devi’s servant to leave the house open, so that the burglars could get in 
without making any noise. It is the case for the pmsecution that that 
night Mathuri, Ram Bharose, Sri Kishen, Birja and Puttu Singh got into this 
house, remained there until the occupants were asleep and then began to 
break open the almirahs, boxes etc. in which the ornaments and jewellery 
were stored. The noise, it is said, awoke Mst. Ram Devi and the i 

' Bhagwati Prasad and the former recognised Mathuri and Birja who were 
well-known to her. It is then said that the five men fearing that they 
would be exposed decided to kill both the widow and the little boy and this 
they did by strangling both of them with a rope. After the occupants 
of the house had been disposed of in this manner the burglars completed 
the work of ransacking the house and then made good their escape. It is 
said that all but Birja went out of the house through the main door which 
Birja locked from the inside. He then made good his escape by crossing 
the roofs of the houses adjoining, but before he did so he Jet down a rope 
from the balcony of an adjoining house in order to create the impression 
that the burglars had got in or escaped by means of such rope. It is said 
by the prosecution that in making good his escape Birja left his shoes on 
one of the roofs, which shoes were eventually identified as being his pro- 
perty. 

On the morning of May 18, 1934 the occupants of the shops on the 
ground floor of this house noticed the rope which was dangling from a 
balcony near-by and when they found the door of Mst. Ram Devi’s house 
locked and no signs of the occupants moving about they became alarmed 
and made a report at the thana. As a result of this report sub-inspector 
Govind Prasad went to the house and on obtaining entry found Mst. Ram 
Devi and Bhagwati Prasad dead having obviously been murdered by some- 
one. He at once sent a report to the kotwal of the city who came on to 
the scene and investigation began immediately. A sansi was found on 
the premises and Birja’s shoes were found in premises nearby. These shoes 
were put up for identification and were identified as being the property of 
Birja and in consequence on May 20, 1934 Birja’s house was searched but 
nothing incriminating was found. In the house, however, was found a 


photograph of the appellant Mathuri and the females of his house and this 


convinced the police that Mathuri was a close friend of Birja. Mathuri 


was consequently on May 23, 1934, arrested on suspicion and his house 
was searched the following day but nothing incriminating was found there- 
in. However, a photograph similar to that found in Birja’s house was 
discovered in Mathuri’s house and this strengthened the conviction of the 
police that Mathuri and and Birja were on terms of the closest friendship. 
Investigation was vigorously pursued and from some information received 
Puttu Singh was arrested on May 25, 1934 in the village of Sirauli and 
upon being searched there was found upon his person eight golden sove- 
reigns, Rs.8 and change amounting in all to Rs.13-3-0 and a gold ring. 
On the following day Puttu Singh made a statement to the police and later 
took the kotwal to his house wherefrom under a bed of pudina plants he 
dug out jewellery and ornaments worth Rs.3,000. ‘These ornaments and 
jewellery have since been identified as being the property of Mst. Ram Devi 
which disappeared on the night of this burglary. On May 30, 1934 Puttu 
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Singh was taken before Mr. M. W. Abbasi, I.C.S. who recorded his confes- 
sion. On May 313-1934 Ram Bharose was arrested-in the village of Ikauri 
and upon his person were found five golden sovereigns and Rs.10. On 
June 30, 1934 Sri Kishen was arrested in Hazratganj in the district of 
Budaun but nothing incriminating was found upon him. 

Immediately the murder was discovered the daughters of Mst. Ram 
Devi, viz., Mst. Bhagirathi and Mst. Gomti were sent for and on May 22, 
1934 Mst. Bhagirathi discovered a katarni on the premises which obviously 
was not the property of the deceased woman.‘ On the night of June 9, 
1934 Mst. Bhagirathi on removing some broken boxes in one of the kothris 
of the house found two caps which, it is said, belonged to two of the per- 
sons concerned, viz., Mathuri and Birja. : 

Birja could not be arrested and his whereabouts have remained un- 
known until this day. Birja, however, is a native of the village of Uberia 
in the district of Hardoi and a warrant to arrest him together with a search 
warrant of his house was sent to the thanadar in charge of the Pali Police 
Station and eventually Birja’s house was searched but nothing incriminat- 
ing was found. Later a second search was made of the house when it is 
said that certain property was recovered which has since been identified as 
the property of Mst. Ram Devi which disappeared on the night of her 
murder. Part of this property, it is said, was discovered upon the person 
of Bishun who is Birja’s brother and the remainder from a heap of bhusa 
in Mst. Sunder’s house. Other property, it is said, was discovered upon 
a search of the house of Suraj Prasad and Pyare Lal and consequently all 
four were charged with receiving such property well knowing it to have 
been. stolen. 

The appellants together with the others who were charged with them 
were committed by the Magistrate to stand their trial in the sessions court 
and in due course such trial took place. The trial was a joint one of all 
the accused although the charges made against them were of a vastly 
different character. Three of the accused, viz., Mathuri, Ram Bharose and 
Sri Kishun were charged with offences which arose out of the actual 
occurrence during which Mst. Ram Devi and Bhagwati Prasad were 
murdered and the,house ransacked. Mst. Sunder, Bishun, Suraj Prasad 
and Pyare Lal were charged with entirely separate offences, that is, of 
receiving part of the jewellery stolen, at some date before June 19, 1934, 
when the property was discovered during the course of a search of their 
premises. 

It has been strenuously contended by counsel for the appellants that 
the joint trial of these accused was contrary to law and that the whole 
trial is in consequence a nullity. It is said that there has been a mis- 
joinder of persons and that such misjoinder is an illegality which vitiates 
the whole proceedings. Consequently it was urged upon us that we 
should, upon this ground, allow the appeal and quash the convictions and 
order a retrial. The point taken as to misjoinder of persons is a point of 
considerable importance and we must deal with it in some detail. 

Section 233 of the Criminal Procedure Code provides that for every 
distinct offence of which any person is accused there shall be a separate 
charge, and every such charge shall-be tried separately, except in the cases 
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mentioned in Sections 234, 235 and 239. It-is clear- from this. section 
that the general rule is that an accused person is entitled to be tried sepa- 
rately in respect of each charge. Exceptions are made however in certain 
cases which are dealt with in the sections referred to in Section 233, 
Criminal Procedure Code. Sections 234, 235 and 236 deal with cases of 
joinder of charges against an accused person. Whereas Section 239 deals 
with cases where persons can be jointly charged and tried together. What 
is urged in this case is that there has been a misjoinder of persons and that 
Section 239 of the Criminal Procedure Code does not permit persons 
charged with offences under Sections 302, 457 and 460, Indian Penal Code 
to be tried with persons charged with offences under Section 411, Indian 
Penal Code. 

The joinder of all these persons in one trial is only possible if the case 
comes within Sub-section (¢) of Section 239, Criminal Procedure Code 
and it is the contention of the prosecution that that sub-section precisely 
covers this case. Sub-section (¢) of Section 239, Criminal Procedure Code 
provides that persons accused of an offence which includes theft, extortion, 
or criminal misappropriation, and persons accused of receiving or retain- 
ing, or assisting in the disposal or concealment of property possession of 
which is alleged to have been transferred by any such offence committed 
by the first named persons, or of abetment of or attempting to commit 
any such last named offence can be charged and tried together. 

It is conceded by counsel for the Crown that it cannot be said that 
an offence under Section 302, Indian Penal Code is an offence which in- 
cludes theft, extortion or criminal misappropriation, but it is urged that 
offences under Sections 457 and 460, Indian Penal Code are clearly offences 
which do include theft. On the other hand it is contended by counsel for 
the appellants that as an offence under Section 302, Indian Penal Code does 
not include theft it is immaterial whether offences under Sections 457 and 
460 do or do not include theft. It is urged that as persons charged with 
receiving stolen property were charged jointly and tried together with per- 
sons accused of murder the case is clearly outside the purview of Sub- 
section (e) of Section 239, Criminal Procedure Code. Counsel for the 


Crown, however, contended that if offences under Section 457 and Sec- - 


tion 460, Indian Penal Code were offences which included theft then the 
receivers of the stolen property could properly be joined with the persons 
charged under these sections. ‘That being so it was contended that there 
was nothing to prevent: the prosecution ging one or more of the per- 
sons who were being tried together with other offences provided that such 
a joinder of offences was permissible by other sections of the Code. 
Shortly put the case for the- Crown was that Mathuri, Ram Bharose and 
Sri Kishen could properly be jointly charged with the receivers of the 
stolen property because they were charged with offences, viz., under Sec- 
tions 457 and 460, Indian Penal Code which included theft. That being 
so, there was nothing to prevent a charge of murder being added against 
Mathuri and Ram Bharose because that offence formed part of the transac- 
tion which gave rise to the charges under Sections 457 and 460, Indian 
Penal Code and such joinder of ‘charges was clearly permissible under 
Sections 235, 236 and 239(d) of the Criminal Procedure Code. 
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In the first place we have to consider whether or not offences under 
Sections 457 and 460, Indian Penal Code are offences which include theft. 
In the case of Sultan Abmad and others v. Emperor’ ıt was assumed that 
an offence under Section 457, Indian Penal Code was an ottence which 
included theft. This is a single Judge case and is of course not binding 
upon us and it would appear from the judgment that no argument was 
addressed to the Court that an offence under Section 457 did not include 
theft and that both parties proceeded upon the assumption that it did 
include theft. However, it has been strongly urged before us that an 
offence under Section 457, Indian Penal Code is not.an offence which 
includes theft and that neither does an offence under Section 460, Indian 
Penal Code include theft. 

The offence under Section 457, Indian Penal Code is described as 
lurking house-trespass or house-breaking by night in order to commit an 
offence punishable with imprisonment. The section reads as follows:— 

Whoever commits lurking house-trespass by night, or house- breaking by 
night, in order to committing of any offence punishable with imprison- 
ment, shall be punished with imprisonment of either description for a 
term which may extend to five years, and shall also be lable to fine; and, 
if the offence intended to be committed is theft, the term of the impri- 
sonment may be extended to 14 years. 

Section 457 therefore contemplates two offences—one less serious 
than the other—the less serious being lurking house-trespass by night or 
house-breaking by night in order to commit an offence (other than theft) 
which is punishable with imprisonment and the more serious offence of 
committing lurking house-trespass by night or house-breaking by night in 
order to commit theft. It is urged that the more serious offence contem- 
plated in this section is an offence which includes theft and such was the 
offence with which Mathuri and Ram Bharose were charged. 

From the plain terms of this section it is clear that the offence is com- 
plete when the burglar has got into the house with the intention of com- 
mitting theft and it is immaterial whether or not he actually succeeds in 
committing such theft. A burglar who has broken into a house may be 


_ discovered aa surprised before he can steal anything, but clearly he would 


be guilty of an offence under Section 457, Indian Penal Code though no 
theft had been committed. Theft frequently follows an offence under 
Section 457, but it cannot be said that it is an essential ingredient of that 
offence. All that is required to complete the offence under Section 457 is 
that the burglar or house-breaker by night should have an intention to 
commit theft. It matters not for the purposes of that offence whether 
burglar or house-breaker by night does actually carry out his intention and 
commit theft. 
Section 460, Indian Penal Code reads as follows:— 

If, at the time of the committing of lurking house-trespass by night or 
house-breaking by night, any person guilty of such offence shall volun- 
tarily cause or attempt to cause death or grievous hurt to any person, 
every person jointly concerned in committing such lurking house-tres- 
pass by night or house-breaking by night, shall be. punished with trans- 
portation for life, or with imprisonment of either. description for a term 
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which may extend to ten years, and shall also be liable to fine. 

A person may be guilty of committing lurking house-trespass by 
night or house-breaking by night without being guilty ot thett or wichout 
haying any intention to commit theitt. Lurking nouse-trespass by night 1s 
detined in Section 444 of the Indian Penal Code and house-breaking by 
night in Section 446 of the Indian Penal Code and it 1s clear that thett or an 
intention to commit theft is in no way a necessary or essential ingredient 
in either of these offences. It frequently happens that lurking house-tres- 
pass or house-breaking by night is followed by theft, but the ottence can 
be committed without theft or any intention to commit it. That being 
so, an offence under Section 460 is not an offence which includes thett 
though it may frequently form part of a transaction which also includes 
theft. Sri Kishen, as we have stated previously, was charged only with 
an offence under Section 460 of the Indian Penal Code. 

In our judgment neither an offence under Section 457, Indian Penal 
Code nor an offence under Section 460, Indian Penal Code is an offence 
which includes theft, though, as we have stated, both the offences must 
frequently be followed by theft and often form part of a larger transac- 
tion which may involve or include theft. However, Section 239(a), 
Criminal Procedure Code only permits persons to be charged and tried 
together when one set are charged with an offence which includes theft 
whilst the others are charged with receiving or retaining or assisting in the 
disposal or concealment of property possession of which is alleged to have 
been transferred by the offence with which the first set are charged. As 
theft is not an essential ingredient of an offence under either Section 457 
or 460, Indian Penal Code, possession of property cannot pass as a result 
of either of these offences. Possession of property may pass as a result of 
theft following either of those offences, but it does not actually pass as a 
result of either of them. From the terms of Section 239(e), Criminal 
Procedure Code it is in our view clear that an offence which includes theft 
must mean an offence of which theft is a necessary and essential ingredient. 
Robbery as defined by Section 390, Indian Penal Code is clearly an offence 
which includes theft and so is theft in a dwelling house as defined by Sec- 
tion 380, Indian Penal Code. An offence under Section 382, Indian Penal 
Code includes theft and all are clearly offences by which the possession of 
property is transferred from one person to another. Such offences are 
clearly within Section 239 (e) of the Criminal Procedure Code and in our 
view only such offences are covered by that section. An offence which 
may be the forerunner of a theft or which may form part of a larger 
transaction which might involve or include theft cannot in our judgment 
be said to be an offence which includes theft. That being so, persons 
charged under Sections 457 and 460, Indian Penal Code are not persons 
charged with offences which include theft and consequently they cannot 
properly be tried with persons charged with receiving stolen property 
which was stolen in a theft which was committed as part of the transac- 
tion involving the other offences. 

For the reasons which we have given the joinder of Mst. Sundar, 
Bishnu, Suraj Prasad and Pyare Lal with Mathuri, Ram Bharose and Sri 
Kishan in one trial was not permissible and therefore contrary to law. 
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As we have stated previously, it was further contended by counsel for 
the accused persons that even if offences under Sections 457 and 460, Indian 
Penal Code were offences which included theft, there was a misjoinder in 
this case, because Mathuri and Ram Bharose were also charged with murder 
and it was conceded by the Crown that an offence under Section 302, 
Indian Penal Code could never be described as an offence which included 
theft. 

In our view, however, if persons can properly be charged ‘and tried 
together under Section 239, Criminal Procedure Code, there is nothing to 
prevent other charges being added against one or more of such persons if 
the addition of such charges is permissible by the Code. 

On behalf of the accused persons reliance was placed on the case of 
Sultan Abmad v. Emperor’ previously cited where it was expressly held 
that réceivers could not be jointly charged with persons charged with an 
offence under Section 436, Indian Penal Code and with an offence under 
Section 457, Indian Penal Code. As we have stated previously, it was 
assumed in this case that an offence under Section 457, Indian Penal Code 
was an offence which included theft. At page 142 Dalip . Singh, J.. 
observes: 
l As regards Section 239 (e) the learned counsel for the Crown wishes me 

to interpret that section as if it read 

Persons accused of offences one of which includes theft, extortion, etc., 
and persons accused of receiving or retaining, etc., may be charged and 
tried together. 

I do not see any reason for varying the plain grammatical meaning of 
the section to chis extent. In my opinion, the offences described in Sec- 
tions 457 and 436, Indian Penal Code with which a person is jointly 
charged, cannot be tried along with offences under Sections 411 and 414 
of which other persons are charged, because Section 436 does not include 
theft or extortion, though Section 457 does. , 

Counsel for the Crown, however, contends that if A and B can pro- 
perly be tried togetħer under Section 239 (e) for theft and receiving res- 
pectively, other charges not involving theft can be added against A if he 
could be tried alone in one and the same trial upon such charges as well as 
the charge of theft. 

The case of Niranjan v. Emperor? is a clear authority for this pro 
sition. In that case three persons were charged under Section 411, Indi 
Penal Code with receiving stolen property and one of them was in addi- 
tion charged under the same section with receiving other stolen properties 
within twelve months and the three accused were tried together. It was 
held by Bennet, J. that there was no illegality in the trial as there was 
nothing in Section 239, Criminal Procedure Code specifically stating that ` 
as regards one or more ‘of the persons accused there should be no applica- 
tion to that person or persons of the previous sections of the Code such as 
Section 234 of the Criminal Procedure Code. In that case the three 
were jointly charged and tried together under Section 239 (a) of the Cris 
minal Procedure Code and the learned Judge held that there was nothing 
in that section or in the Criminal Procedure Code which prevented further 
charges being brought against one of the persons prone the joinder of 
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such charges was permissible under Section 234 of the Criminal Procedure 

Code. Another case which strongly supports the view of Bennet, J. is the 

case of Tota Meah Cheudbury v. Emperor; This case lays down that 

where several accused persons are tried together for the same offence, it is 

quite possible to have an alternative charge against one of such persons. 
At page 1108 Rankin, C. J. states as follows:— 

The first objection is to the joinder of the parties in the present case. 

It is said that it was wrong in this case to charge the first accused alter- 

natively under Section 155 of the Indian Penal Code. It is not here dis- 

puted that if the man had been tried by himself the additional charge 

under Section 155 would have been within Section 236 of the Code of 

Criminal Procedure, but it is said that, if these persons were all being tried 

together, the section which has to be regarded is Section 239 and that 

under Section 239 there is no provision made by which accused No. 1, 

in addition to being charged with rioting and other charges arising out 

of the riot, could be charged in the alternative under Section 155, Indian 

Penal Code. I cannot see that there is any necessity to read Sections 239 

and 236 in such a way as to produce that result. In this particular case 

the first accused has not been convicted under Section 155. ‘The question, 

therefore, is a pure question whether the trial is vitiated by the joinder 

in the alternative of the charge under Section 155, and I must flatly refuse 

to lay down that where accused persons are being tried together under 

Section 239 it is not possible to have an alternative charge against one of 

those accused persons. I see no necessity whatever to read this section 

in that manner. Section 236 deals with the question of what charges a 

single person may be made to meet and it says that, in certain cases, where 

it is doubtful which offence he has committed, you may charge him with 

all and you may charge him also in the alternative. The object of Sec- 

tion 239 is not to say what charges a man may be called ‘upon to meet but 

to say what persons may be charged and tried together. I see ino difficulty 

- at all in that matter. ' 

This case is a clear authority for the proposition that where persons can 
properly be jointly charged and tried by reason of Section 239, 0 charges 
permissible by the Code may be added against one or more of such per- 
sons. ` - 2 2 & 

A contrary view has been expressed in the case of Ram Sabai and 
others v. Emperor” and in the case of Ram Prasad atid another v. Emperor’ 
These cases were discussed at length by Bennet, J. in the case of Niranjan 
v. Emperor" and it is unnécessary for us furthér to consider them. In our 
judgment the view of Bennet, J., in Niranjan’s case, supported as it is by 
the case of Tota Meah Cheudbury v. Emperor is to be preferred to the view 
expressed in'the earlier Allahabad cases. That being so, there is riothing 
in our view in the Code of Criminal Procedure to prevent charges being 
added against the thief or receiver in cases where the thief'and the receiver 
are being jointly tried under the provisions of Section 239(¢) of the Crimi- 
nal Procedure Code provided that the addition of such charges against ore 
or other of them is permitted by other sections of the Code: -However, the 
point does not really arise in this case, because we have held that -offences 
under Sections 457 “arid 460, Indian’ Penal Code are not offences which 
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include theft and, therefore, the accused persons could never properly be 
charged and tried together. We have, however, considered the point at 
some length in deference to the exhaustive arguments which were addressed 
to us upon this point. 

To sum the matter up there was no justification for the joinder of 
Mathuri, Ram Bharose and Sri Kishan on the one hand with the persons 
accused of receiving stolen property as not one of the charges brought 
against Mathuri, Ram Bharose and Sri Kishan involved or included theft. 

. What is therefore the effect of this misjoinder of persons in this case? 
It has been urged on behalf of the accused persons that the whole trial was 
vitiated by such misjoinder and that the convictions cannot, therefore, be 
sustained and must be quashed. In the past misjoinder of persons or 
charges has been held to be an illegality which vitiated the trial and which 
was a good ground for quashing convictions in such trials. Such was the 
course taken in the cases of Ram Sabai end others v. Emperor’, Ram Prasad 
and another v. Emperor’ and Ratan Singh and another vw. Emperor? and 
numerous other cases in this and in other High Courts. In all these cases 
misjoinder of persons on charges was held to be an illegality vitiating the 
trial and not a mere irregularity curable under the provisions of Section 537 
of the Criminal Procedure Code. 

Section 537 of the Criminal Procedure Code reads as follows:— _ 

Subject to the provisions hereinbefore contained, no finding, sentence 
or order passed by a Court of competent jurisdiction shall be reversed or 
altered under Chapter XXVII or on appeal or revision on account of any 
error, omission or irregularity in the complaint, summons, warrant, charge, 
proclamation, order, judgment or other proceedings before or during trial 
or in any inquiry or other proceedings under this Code .. unless such 
error, omission, irregularity, ... has in fact occasioned a failure of 
justice. 

To this Section is appended an Explanation which reads as 
follows:— 

In determining whether any error, omission or irregularity in any pro- 
ceedings under this Code has occasioned a failure of justice, the Court 
shall have regard to the fact whether the objection could and should 
have been raised at an earlier stage in the proceedings. 

It would appear from the record that this contention as to misjoinder 
of persons was never urged in the Sessions Court and. if such only amounts 
to an error or irregularity in the proceedings, it will be difficult for the 
accused at this late stage to establish that such has occasioned a failure of 
justice. Further upon the facts of this case it is auite imoossible for us 
to hold that the misjoinder has in fact resulted in a failure of iustice. The 
foinder of the receivers with Mathuri, Ram Bharose and Sri Kishan could 
not possibly preindice the latters’ cace, and it was not contended before us 
by counsel for Mathuri and Ram Bharose that such misjoinder had. affected 
their case in anv way. It was, however, urged before us that the case of 
the receivers had been preiudiced by reason of the fact that they were tried 
together with the persons charged with murder and offences under Sec- 
tions 457 and 460, Indian Penal Code. It was said that the introduction 
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of the evidence concerning two brutal murders must inevitably have made 
the case of the receivers appear far more serious than it really was. We 
are unable to agree with this view and we cannot assume that a learned 
Judge of experience would allow his mind to be influenced by the fact that 
the articles receiyed by the receivers were stolen in circumstances of great 
brutality. There is nothing upon the record which suggests in the slightest 
degree that the learned Sessions Judge allowed himself to be prejudiced in 
any way in dealing with the cases of the receivers by the evidence relating 
to the murders. In any event, it would be impossible to conduct the case 
against the receivers without proving that murder was committed during 
this burglary. To establish the case against the receivers it was necessary 
not only to prove that they were in possession of certain articles of jewel- 
lery but also to prove that such articles had recently been stolen, and, thc 
theft could not possibly in this case be proved without the fact being 
established that two murders were committed at the time of the theft. In 
fact the joint trial of all these accused persons was probably the most 
convenient if not a legal way of dealing with the matter. However, it 
is not necessary for us to consider this aspect of the case because’ we are 
not satisfied that the prosecution have established beyond all reasonable 
doubt the guilt of Mst. Sunder and Bishnu. We shall consider the 
evidence relating to these two accused persons at a later stage, and having 
regard to the view which we take it cannot be urged at this stage that they 
were prejudiced by this misjoinder. 

As we have stated previously, it has not been contended before us that 
the misjoinder occasioned a failure of justice in the cases of Mathuri and 
Ram Bharose but even so if the misjoinder is an illegality not curable under 
Section 537 of the Criminal Procedure Code, the trial is vitiated and their 
convictions must be set aside and a retrial ordered. It is, therefore, neces- 
sary to consider whether a misjoinder of persons is or is not an error or 
irregularity in a charge which is curable by reason of Section 537, Criminal 
Procedure Code. j 

In the case of Subramania Ayyar v. Emperor’! their Lordships of the 
Privy Council held that where an accused person was wrongly charged 
with no less than 41 offences committed within the pace of two years, such 
joinder of charges initiated the trial as it was clearly contrary to Section 
234(1), Criminal Procedure Code and in their judgment their Lordships 
remarked as follows:— 

The remedying of mere irregularities is familiar in most systems of 
jurisprudence but it would be an extraordinary extention of such a branch 
of administering the criminal law to say that when the Code positively 
Sg a aa eee a a ce eed 
permitted that this contravention of the Code comes within the des- 
cription of error, omission or irregularity. 

That case is a clear authority for the proposition that a joinder of a 
large number of charges against an accused person contrary to Section 234 
(1), Criminal Procedure Code is an illegality not curable by Section 537 of 
the Criminal Procedure Code and which vitiates the trial. 

In a later case, however, namely, Abdur Rabman v. Emperor’ their 
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Lordships of the Privy Council commented upon the earlier case of Subra- 
mania Ayyar v. Emperor, to which we have previously referred, and in 
discussing the effect of the misjoinder stated that “it was possible thgt it 
might have worked actual injustice to the accused.” In short their Lord- 
ships in the later case appear to have thought that possibly the reason for 
holding that the trial of Subramania Ayyar was vitiated was not because 
the misjoinder of charges amounted to something more than an irregularity 
but because such had in fact occasioned a failure or denial of justice. The 
matter, however, does not rest there, because the effect of these two cases 
has been considered by a Full Bench of this Court in the case of Kapoor 


. Chand and another v. Suraj Prasad'*, In this case the cases of Subrainania 


Ayyar v. Emperor and Abdur Rabman vw. Emperor were discussed at 
length. Mukerji, A. C. J., who delivered the judgment of the Court, 
made these observations concerning the effect of the decision in Abdur 
Rabman v. Emperor upon the earlier decision of Subramania Ayyer v. 
Emperor, at page 195. 
_It may be that their Lordships of the Privy Council, in the later case, 
wanted to point out that Section 537 of the Code of Criminal Procedure 
could not cure the defect in the case of Subramania Ayyar, because the 
Code contained the provision that an irregularity, which had worked 
injustice to the accused, could not be cured. But it is significant that 
although their Lordships of the Privy Council drew a distinction between 
an ‘illegality’ and an ‘irregularity’ in the earlier case, which was decided 
in the year 1901, the Legislature did not introduce the word ‘illegality’ in 
Section 537 or anywhere else in the Code, although it was amended after 
that year. This being the state of the law, we do not think that we 
should introduce a distinction between ‘illegality’ and ‘irregularity’. The © 
sole criterion given by. Section 537 is whether the accused n has been 
prejudiced or not. ‘The object of procedure is to enable court to do 
justice, but, if in spite of even a total disregard of the rules of procedure, 
justice has been done, there would exist no necessity for setting aside the 
final order which is just and correct simply because the procedure adopted 
was wrong. ' i 
There can be no doubt that this case lays down that there is no diffe- 
rence between an illegality and an irregularity in procedural matters, and 
this at first sight ‘appears to be somewhat startling and far-reaching. In 
the case of Parsotam Das v. Emperor? Kendall, J. doubted whether the 
Full Bench in the case of Kepoor Chand Suraj Prasad really intended to lay 
down such a far-reaching proposition as that stated in Mukerji, A. C. J.’s 
judgment. At page 1066 Kendall, J. remarks: 

It is to be noticed, however, that the Full Bench was discussing the inter- 
pretation of Section 537 of the Criminal Procedure Code, under which an 
irregularity in procedure is not to occasion an alteration of an order passed . 
by 2 court, and che Full Bench did not really discuss those passages in 
the Privy Council decision of 1901 or in the later one to which they refer, 
namely, the case of Abdur Rabman v. Emperor, 25 A. L. J. 117, in which - 
it has been held that a serious defect in the mode of conducting a criminal 
trial cannot be cured. 

We are unable to agree with Kendall, J.’s view that the Full Bench were 
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not discussing the effect of the decision in the case of Abdur Rebman v. 
Emperor upon the earlier decision in Subramenia Ayyar v. Emperor". - It 
is clear from the judgment of Mukerji, A. C. J. that it had been contended 
before the Full Bench that what had occurred in that .case amounted to 
an illegality which could not be cured by Section 537, Criminal Procedure 
Code which, it was urged, dealt only with irregularities and not with 
illegalities. This argument is stated in terms at page 195 and after a 
statement of the argument a discussion of the two Privy Council cases 
immediately follows. Following that discussion comes the passage which 
we have already quoted where it is pointed out that no distinction should 
be drawn between an illegality and an irregularity and that the sole cri- 
terion given by Section 537, Criminal Procedure Code is whether the 
accused person has or has not been prejudiced. In our judgment this Full 
Bench case is an authoritative statement of the law and we are bound by 
it. It defines the scope of Section 537, Criminal Procedure Code and lays 
down that whether the defect in procedure amounts to a mere irregularity 
or to an illegality is immaterial. In the present case the misjoinder of 
persons is contrary to Section 239(e), Criminal Procedure Code and, 
therefore, prohibited by law. It is in our View an illegality and not a 
mere irregularity, but even so it is yet curable by Section 537, Criminal 
Procedure Code if it has not in fact occasioned injustice. 

The dictum of Mukerji, A. C. J. previously referred to is not in our 
view so startling and far-reaching as it would at first sight appear. It 
is truc that he states that, if in spite of even a total disregard of the rules 
of procedure justice has been done, there would exist no necessity for 
setting aside a final order. However, it is difficult to imagine a case where 
there had been a total disregard of the rules of procedure yet justice had 
been done. A total disregard of the rules of procedure would in almost 
every case occasion a failure of justice. For example, if a Magistrate re- 
fused to record any evidence and yet convicted a person, it would be 
impossible for a court to hold that such a disregard of the rules of proce- 
dure had not occasioned a failure of justice. The refusal of the Magistrate 
in such a.case to record any evidence might be an irregularity within the 
meaning of Section 537, Criminal Procedure yet a superior court 
would be bound to set aside the conviction on the ground that such irre- 
gularity must inevitably have occasioned a failure of justice. 

In our view we are clearly bound by the case of Kapoor Chand v. 
Swraj Prasad and, as we hold that the misjoinder has not in this case occa- 
sioned a failure of justice, the defect or illegality or whatever it may be 
called is curable by reason of the provisions of Section 537, Criminal 
Procedure Code. l 

- Having rejected the preliminary points taken by the appellants it is 
now necessary to consider the evidence adduced in this case and we shall 
first consider the evidence against the appellants Mathuri and Ram Bharose 
who were charged under Sections 302 and 457, L P. C. As we have 
stated previously Sri Kishan is not before the Court and it is therefore 
unnecessary to deal with his, case. - o i 

[Their Lordships then discussed the evidence against Mathuri and 
"PL LR. 2s Mad. 61 
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Ram Bharose and proceeded:—] 

. For the reasons which we have given we are satisfied that both the 
appellants Mathuri and Ram Bharose took part in this affair and, therefore, 
were clearly guilty of an offence under Section 457, I. P. C. We are not 
satisfied that either of them actually committed murder, and that being so, 
they were in our view rightly acquitted of the charge under Section 302, 


- I, P. C. Though clearly guilty of an offence under Section 457, I. P. C. 


they were not convicted under that section but were convicted under 
Section 460, I. P. C., though neither of them was charged under that 
section. 

It has been contended before us that a conviction under Section 460, 
I. P. C. cannot be sustained and must be set aside and that at most. these 
appellants can only be convicted of an offence under Section 457, I. P. C. 
It is argued that the offence under Section 460 is a more serious offence 
than the one under Section 457 and whereas a conviction for a minor 
offence is permissible where an accused person is charged with a major 
offence, a conviction for the latter is never permissible where the charge 
is only of a minor offence. Counsel for the appellants rely strongly on 
Section 238(1) of the Criminal Procedure Code, but in our view a con- 
viction under Section 460, I. P. C. is abundantly justified by reason of 
Sections 236 and 237 of the Criminal Procedure Code. 

Section 236, Criminal Procedure Code provides that 

If a single act or series of acts is of such a nature chat it is doubtful 
which of several offences the facts which can be proyed will constitute, 
the accused may be charged with having committed all or any of such 
offences, and any number of such charges may be tried at once; or he may 
be charged in the alternative with having committed some one of the 
said offences. 

The occurrence which took place on the night of May 17/18, 1934 
consisted of a series of acts and it could not be said with any certainty 
before the trial which of several offences the accused were guilty. That 
being so, each of the accused could have been charged with each of the 
offences committed during the occurrence, or they could have been charged 
with such offences in the alternative. Having regard to the evidence in 
this case, both Mathuri and Ram Bharose a have been charged under 
Sections 457, 460 and 302, I. P. C. as well as a number of other sections, 
such as 395 and 396, I. P. C. They were not charged, however, under 
Section 460, I. P. C., but it is clear that they could have been so charged. 

Section 237, Criminal Procedure Code provides that 

If, in the case mentioned in Section 236, the accused is charged with 
one offence, and it appears in evidence that be committed a different offence 
for which he might have been charged under the provisions of that sec- 
tion, he may be convicted of the offence which he is shown to have 
committed, although he was not charged with it. 

In other words in a case where it is doubtful which of several offences a 
person has committed, he may be charged with all of them or with a 
number of them in the alternative. In such a case he may be convicted 
if the facts proved show that he is guilty of an offence with which he 
might have been charged under’Section 236, though in fact he was not 
spa charged with that particular offence. The decision in the case 
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of Begu v. Emperor? makes this abundantly clear. Viscount Haldane, 
who delivered the judgment of their Lordships of the Privy Council in 
that case, stated on page 638 after discussing Section 237, Criminal Proce- 
dure Code: ; 

The illustration makes the meaning of these words quite plain. A man 
may be convicted of an offence, although there has been no charge in 
respect of it, if the evidence is such as to establish a charge that might 
have been done. 


This is an authoritative pronouncement upon Sections 236 and 237 of the 
Criminal Procedure Code, and they precisely cover this case. Both Mathuri 
and Ram Bharose might well have been charged under Section 460, I. P. C. 
as well as under Sections 302 and 457, I. P. C. and the facts proved have 
established an offence under Section 460, I. P. C. They can be convicted 
under that section, although they were not specifically charged with that 
offence. In our judgment both these appellants were properly convicted 
under Section 460, I. P. C., and there is no ground whatsoever for inter- 
fering with their convictions or with the sentences passed upon them. 
That being so, their appeal against their convictions must be dismissed. 

We will now consider the cases of the appellants Mst. Sundar and 
Bishnu who were charged with an offence under Section 411, I. P. C. As 
we have stated previously the case for the prosecution was that certain 
jewellery was discovered in the house of Mst. Sundar and upon the person 
of Bishnu which was afterwards identified as being the property of Mst. 
Ram Devi which was stolen on the night when she was murdered. 

[Their Lordships then discussed the evidence against Mst. Sundar 
and Bishnu and proceeded: ] 

In the result, therefore, we hold that the charge under Section 411, 
I. P. C. against the appellants Mst. Sundar and Bishnu has not been estab- 
lished and that being so they were wrongly convicted. We therefore allow 
their appeals, set aside their convictions and sentences. As both these 
appellants are on bail we direct that they need not surrender to their bail 
and their bail bonds are hereby discharged. 

At this stage it is necessary shortly to consider the appeal of the Local 
Government against the acquittal of Mathuri and Ram Bharose upon the 
charge under Section 302, I. P. C. In an earlier portion of this judgment 
we have discussed at considerable length the evidence which was called 
in support of this charge. The evidence of Puttu Singh the approver, if 
accepted, shows that these two appellants were the persons who actually 
killed Mst. Ram Devi, but even if this evidence is accepted they cannot 
be convicted upon it alone. The practice of this Court is now abundantly 
clear that an accused person r not be convicted solely upon the evi- 
dence of an approver. To support a conviction the approver’s evidence 
must be corroborated in material ae 

We have earlier considered at length the evidence adduced by way of 
corroboration of Puttu Singh’s testimony and it is unnecessary further to 
discuss such evidence. That evidence, in our judgment, amply corrobo- 
rates Puttu Singh’s evidence that these two persons were concerned in the 
burglary and were on the premises when murder was committed, but it 
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falls short of corroborating Puttu Singh’s statement that they were the 
actual murderers. There is nothing in the evidence adduced other than 
that of Puttu Singh which tends to connect either Mathuri or Ram Bharose 
with the actual murders, All that the evidence, other than Puttu Singh’s, 
goes to show is that these two persons were present on the premises on the 
night upon which the murders were committed. 

In short, our view is that whilst Puttu Singh’s evidence implicating 
these two persons of an offence under Section 460, I. P. C. is amply cor- 
roborated, his evidence implicating them of the actual murder is not suff- 
ciently corroborated to warrant us in convicting both or either of them 
on that charge. There were five persons in this affair and the murder 
may have been committed by all five or by one or more of them. ‘There 
is nothing except Puttu Singh’s evidence to show who were the actual 
persons who committed the murder. In our judgment it is impossible for 
the prosecution to pray in aid the provisions of Section 34, I. P. C. to 
obtain a conviction of Mathuri and Ram Bharose of the offence of murder. 
The evidence makes it clear that the common intention of the parties was 
house-breaking by night and theft. There is nothing in the evidence to 
suggest that when these men broke in they had any intention of com- 
mitting murder and there is nothing except Puttu Singh’s evidence to 
suggest that at any later stage they all agreed to do away with Mst. Ram 
Devi and Bhagwati Prasad. They may have so agreed or they may not, 
it is quite impossible to say. Omitting Puttu Singh’s evidence concern- 
ing the murder the facts are equally consistent with any one or 
more of the gang having committed the murder. Upon the evidence we 
cannot say with certainty that the murder of Mst. Ram Devi was com- 
mitted by Mathuri and Ram Bharose. Puttu Singh says so, but we cannot 
act upon his evidence in the absence of some independent testimony which 
suggests that that part of his evidence is true. In the absence of such 
independent testimony we cannot hold these two persons or either of them 
guilty of murder. 

In our judgment the learned Sessions Judge rightly acquitted Mathuri 
and Ram Bharose of the offence of murder and therefore the Government 
appeal is dismissed. As we have stated previously they were, however, 
rightly convicted under Section 460, I. P. C. and their appeals, as we have 
previously stated, are dismissed. 


MURLI AND OTHERS (Defendants) 
VETSHS 

HANUMAN PRASAD AND ANOTHER (Plaintiffs) * 
Riperisn Proprietor—Rights of —To use the stream—Natural rights—Easeinents— 
_ Easements Act (V of 1882), Sec. 7 (b), THustration (b) and Sec. 29, Ilustra- 
tion (a) and Sec. 23, Illustration (a)—Riperian owner—Natural righis— 

Rights acqutred by prescription. 

The plaintiffs had their hydro flour mills on the bank of a river. The 
` defendants also had similar mills two miles further down the same river. 
The defendants recently raised their dam and sluices and thereby caused 
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a rise of 11 inches‘in the level of the stream below the dam of the plain- 
tiffs. As this caused obstruction to the working of the plaintiffs’ mills, 
they brought a suit for damages against the defendants. Held, that the 
natural rights of the plaintiffs as riparian owners are to have the use of 
the water in the stream and they may use such water for the purpose of 
running a mill. The raising of the ‘level by this small amount does not 
appear to be such an interference with the natural rights of the plaintiffs 
as would give rise to a right to sue for damages. chat the action of 
the defendants has done iş to cause a slight diminution in the efficiency 
of the existing mills of the plaintiffs. The plaintiffs can remedy this 
matter by raising their mills and if necessary their dam by a corresponding 
height of 11 inches. Held, further; that it would only be if the plaintiffs 
had acquired by prescription an easement to use the mills in a particular 
manner that it could be said that a case would lie for damages. 
Embrey v. Owen, [1851] 6 Exchequer Reports 353 at pages 370 to 
371 applied. 
LETTERS PATENT APPEAL against the decision of the Hon’sLE Mr. 
Justice GANGA NATH, reported in 1935_.A. L. J. 1061, 


Damodar Das and Panna Lal for the appellants. 
S. S. Shastry for the respondents. 


The judgment of the Court was delivered by 


BENNET, J.—This is a Letters Patent Appeal by the defendants against 
the decree of the learned single Judge of this Court restoring the decree of 
the trial court in favour of the plaintiffs. The plaintiffs brought a suit 
for damages caused to the working of their flour mills on the river Paisoni 
in Banda district by the raising of the height of a bund two miles further 
down the river for a similar mill bv the defendants. The findings of fact 
of ‘the lower appellate court are that the defendants had raised the dam 
and sluices. “It is proved by the evidence ...that on account of accu- 
mulation of water near their blades plaintiffs’ mills do not work properly” 
and that “on account of raising of defendants’ dam, water accumulated 
at the causeway” and that by raising their dam the water below the 
plaintiffs’ mill was raised 11 inches and plaintiffs would therefore lose 
about 23 per cent of the available power and plaintiffs’ mill would not 
work efficiently. The lower court pointed out that plaintiffs did not state 
whether they based their claim on easement or on natural rights. Para- 
graph 4 of the plaint stated that the mills of the plaintiffs had been work- 
ing for 15 or 16 years. This period was less than the 20 years required 
for an easement and therefore the plaintiffs did not claim that they had a 
right of easement. ‘The plaintiffs argued that they had a natural right. 
The court below found that plaintiffs had no natural right to dam up the 
river and to divert the flow of- water for the working of their.mills, that 
such rights could be acquired- by prescfiption but could_not be enforced 
as a natural right and that this was not in connection with riparian tene- 
ment. The learned single Judge has relied on a. passage in Wright v. 
Howerd' and a passage a at page 99 is quoted which on in Fogata to 2 
river:— 

But each propriei of kmd-on the banks tae a- Set to: use it; conse- 


sia mal a ta aia aa Sad and therefore: no one of 
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them can make such an use of it, as will prevent any of the others from 
having an equal use of the stream, when it reaches them. Every pro- 
prietor may divert the water for the purpose, for example, of turning 
a mill: but then he must carry the water back into the stream, so that 
the other proprietors may in their turn have the benefit of it. His use 
of the stream must not interfere with the equal common right of his 
neighbours; he must not injure, either those whose lands lie below him 
on the banks of the river, or those whose lands lie above him. Injury 
may be done to the proprietors below him, by diminishing the quantity 
of water which descends to them: it may be done to those above a by 
turning the water upon them, so as to overflow their lands, or to dis- ` 
turb any of the operations in which they may have occasion to use the 
water—as for example—by diminishing the extent of its fall. 


We would refer to a later ruling, Embrey v. Owen’, where it is laid down:— 


All that the law requires of the party by or over whose land a stream 
passes, is, that he should use the water in a reasonable manner, and so as 
not to destroy, or render useless, or materially diminish or affect the 
application of the water by the proprietors above or-below on the stream. 
He must not shut the gates of his dams and detain the water unreason- 
ably, or let it off in unusual quantities, to the annoyance of his neighbour. 
Pothier lays down the rule very strictly, that the owner of the upper 
stream must not raise the water by dams, so as to make it fall with more 
abundance and rapidity than it would naturally do, and injure the 
proprietor below. But this rule must not be construed literally, for that 
would be to deny all valuable use of the water to the riparian proprietors. 
It must be subjected to the qualifications which have been mentioned, 
otherwise rivers and streams of water would become utterly useless, 
either for manufacturing or agricultural purposes. 


In Miner v. Gilmour®, it was laid down at page 156 as follows:— 


By the general law applicable to running streams, every riparian pro- 
prietor has a right to what may be called the ordinary use of the water 
flowing past his land; for instance, to the reasonable use of the water 
for his domestic purposes and for his cattle, and this without regard 
to the effect which such use may have, in case of a deficiency, upon pro- 
prietors lower down the stream. But, further, he has a right to the use 
of it for any purpose, or what may be deemed the extraordinary use of it, 
provided that he does not thereby interfere with the rights of other pro- 
prietors, either above or below him. Subject to this condition, he may 
dam up the stream for the purpose of a mill, or divert the water for the 
purpose of irrigation. But, he has no right to interrupt the regular flow 
of the stream, if he therebv interferes with the lawful use of the water by 
other proprietors, and inflicts upon them a sensible injury. 


This passage has been referred to with approval by Lord Halsbury in 


John White and Sons v. J. and M. White* as follows: — 


Lord Kingsdown, in Miner v. Bilmour, [1858] 12 Moo. P. C. 131, 156, 
stated the rule in terms that have generally been adopted ever since. By 
the general law applicable to running streams, every riparian proprietor 
has a right to what may be called the ordinary use of the water flowing 
past his land. Further, he may, subject to the condition that he does not 
thereby interfere with the rights of other proprietors either above or below 
him, dam up the stream for the purpose of a mill. 


*71851] VI Ex, R. 353 at 370 to 371 * [1858] XO Moore's P. C 131 
* [1906] L. Reports A, C. 72 at 79 and 80 
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This judgment may be referred to in regard to a question which arose 
as to whether the dam erected by the plaintiff turned the channel into an 
artificial stream. The map shows that there is large rock in the stream 
and the plaintiff has made a dam using the rock as part of the dam and 
his mill is apparently worked by the water from one side of his dam ® 
that the mill is actually adjoining the river. On page 80 Lord Halsbury 
stated: 

In some curious manner—a manner which it is very difficult to under- 
stand—it seems to have been assumed in some of the arguments here that 
the artificial addition to the natural rock, which, to some extent, forms 
the dam, has made some difference to the rights of the parties. The right 
to maintain that artificial addition to the rock may be assumed; but it 
does not follow that the addition to the rock has in any respect altered 
the legal relations of the parties. 

‘It is also stated in Gale on Easements, 11th edition, page 262: 
"It seems that the use of artificial aids (as mill leats, etc.) by a riparian 
owner does not in any way affect his natural right to the use of the water. 
On the other hand prescriptive rights are referred to in Gale at page 274: 
In the case of water flowing through a natural watercourse with a 
defined channel, rights may be acquired by prescription which interfere 
with what would otherwise be the natural rights of other proprietors 
above and below. -A riparian owner may by user acquire a right to use 
the water in a manner not justified by his natural rights; but such acquired 
right has no operation against the natural rights of a landowner higher 
up or lower down the stream, unless the user affects the use such landowner 
has of the stream, or his power to use it, so as to raise the presumption of 
a grant, and so render the tenement above or below a servient tenement. 
It appears therefore that the law to apply in the present case is the law 
applicable to natural streams and not the law applicable to artificial 
channels. 


The rights of riparian owners are the subject of Paragraphs 620 to 
622 in Halsbury’s Laws of England, Volume I, page 352 of second edition, 
and a similar rule is laid down. 

Now the evidence in this case establishes that the dam raised by the 
defendants has caused a rise of 11 inches in the level of the stream below 
the dam of the plaintiffs. The raising of the level by this small amount 
does not appear to us to be such an interference with the natural rights 
of the plaintiffs as would give rise to a right to sue for damages. The 
natural rights of the plaintiffs as a riparian owner or tenant are to have 
the use of the water in the stream and they may use such water for the 
purpose of running a mill. The action of the defendants has not pre- 
vented the plaintiffs from making use of the water for the purpose of a 
milf, All that the action of the defendants has done is to cause a slight 
diminution in the efficiency of the existing mill of the plaintiffs. The 
plaintiffs can obviously remedy this matter by raising their mill and if 
necessary their dam by a corresponding height of 11 inches. It would 
only be, in our opinion, if the plaintiffs had acquired by prescription an 
easement to use that particular mill in that particular manner that it could 
be said that a case would lie for damages. ‘The plaintiffs have not acquired 
any easement in regard to that particular mill. They have only got the 
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right to have a mill on the river. ‘The action of the defendants does no 
prevent the plaintiffs using their natural right. The distinction appears 
to us to be an important one between the exercise of a natural right and 
the exercise of that right in a particular manner with a particular machine. 
Considering the principles laid down in Embrey v. Owen we think that 
the defendants have not acted in am unreasonable manner and have not 
destroyed or rendered useless the application of the water by the plaintiffs. 


` We think the defendants are not shown to have acted in 2 manner which 


would give rise to a glaim for damages. 

Learned counsel for the respondents referred to Subramaniya Ayyar v. 
Ramchandra Raw and Perumal v. Ramasami Chetti’, but in our opinion 
those rulings have no bearing on the point. 

The principles which we have enunciated from the English rulings 
have been adopted in the Indian Easements Act. Section ae sets out 
the following natural right: 

The right of every owner of immovable property (subject to any law 
for the time being in force) to enjoy wathout disturbance by another the 
natural advantages arising from its situation. 

Illustration (b). ‘The right of every owner of land that the water of 
every natural stream which passes by, through, or over his land in a 
defined natural channel shall be allowed by other persons to flow within 
such owner’s limits without interruption and without material alteration 
in quantity, direction, force or temperature. 

But rights to particular conditions of water for a particular mill are 
acquired by prescription and are not natural rights: Section 29, Ilustra- 
tion (a) 

A, a owner of a mill, bas acquired a prescriptive right to divert to his 
mill part of the water of a stream. A alters the machinery of the mill. 
He cannot thereby increase his right to divert water. 

And similarly in Section 23, Illustration (ø): 

A, eorna al aaral, has a right to a flow of water sufficient to 
work the mil. He may convert the saw-mill into a corn-mill, provided 
that it can be worked by the same amount of water. 

Accordingly we allow this Letters Patent Appeal and we set aside 
the decree of the learned single Judge and we restore the decree of the lower 
appellate court with costs throughout. 


Appeal allowed 
"I L R. 1 Mad. 335 ‘IL LR. 11 Mad. 16 


ZAHOOR MOHAMMAD KHAN (Defendant) 
VETSHS 

Dr. M. X. DE-NORONHA AND OTHERS (Plasintifs)* 

Civil Procedure Code, Sec. 105(1)—Scope of—Appeal from an order of remand— 
Ground taken that order for substilntion was _ trreguler—W bet her such d 
ground can be taken at this stage. 

Where in an`appeal from an order of remand a ground is taken in the 
memorandum of appeal that the lower appellate court had no jurisdiction 
to entertain the appeal which had abated and the order for substitution 
of names was irregular, beld, that such-a-ground cannot-be taken in an 
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w appeal against an order of remand, but the proper stage would arrive when Gre 
the decree itself is appealed from. Sas 


First APPEAL from an ia of J. C. Marī ESQ., Subordinate Judge — 


of Cawnpore. - >- Zs HOR 
M. A. Aziz and Benod Bebari Lal for the appellant.” | v. 
K. N. Katju and I. B. Banerji for the respondents, | Des i 


` The judgment of the Court was delivered by 


.  Baypat, J.—This is an appeal against an order dated May 5, 1934 by Bajpai, J. 
which the Second Subordinate Judge of Cawnpore on appeal set-aside the 
judgment of the trial court dismissing the plaintiff’s suit and sent the case 
back to it 

for trial de novó after allowing the E auli for in application 

dated November 16, 1931 giving further permission to the plaintiff to 

make any other matter clear in the plaint along with the said amendment. 
It appears that the plaintiff brought a suit in the court of the Munsif of 
Cawnpore for the recovery of a certain sum of money and for the eject- 
ment of the defendant from certain premises. In the plaint the plaintiff 
was described originally as M. X. De-Noronha & Son, The Mall, Cawnpore. 
On an objection by the Munsarim of the Court that the plaintiff appeared 
to be a firm and as such it should sue through a named individual, the 
plaintiff applied for amendment and prayed that the heading of the plaint 
should be M. X. De-Noronha & Son through W. C. De-Noronha senior. 
The suit was eventually dismissed by the learned Munai on January 12, 
1932. 

The plaintiff appealed to the lower appellate court ona while the Sorel 
was pending W. C. De-Noronha senior happened to die and an application 
for substitution was made more than 90 days after the death. ‘The appli- 
cation for substitution was made more than 90 days after the death. The 
application for substitution was opposed and it was said that the appeal had 
abated. The learned Judge, however, did not accede to the contention 
of the respondent and allowed substitution by an order dated January 10, 
1934. Later, when the appeal was ripe for hearing the lower appellate 
court passed the remand order mentioned by us in the beginning of our 
judgment. 

In appeal before us it is contended by grounds Nos. 1 and 4 that the 
lower appellate court had no jurisdiction to entertain the appeal which had 
abated and the order for substitution of names was irregular. We are of 
the opinion that these two grounds of appeal are’ untenable in view of 
Section 105(1), C. P. C. It is conceded es the parties that no appeal lay 
against the order for substitution, nor was a revision permissible. It is, 
however, said by learned counsel for the appellant that this is the 
proper stage when the irregularity committed by the lower appellate court 
in allowing substitution of names although the appeal had abated could 
be set forth as a ground of objection in the memorandum of appeal to this 
Court. It is, however, clear that this cannot be done in an else ps 
an order of remand, but the proper stage would arrive when the 
itself is appealed from. The words in Section:105(1) are:— ° 

Where a decree is appealed from, any error, defect or irregularity in any 
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order, affecting the decision of the case, may be set forth as a ground of 
objection in the memorandum of appeal. 
No decree has so far been passed by the lower appellate court and grounds 


Zazoon Nos. 1 and 4 taken before us are therefore untenable and we express no 
Momo. Krax opinion on those points. 


Yy. 


In order to appreciate the order of remand it is necessary to state the 


M. X : : 
Du-Nosonna Pleadings in the case. In Paragraph 1 of the plaint the plaintiff alleged 
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that he was the owner of abata No. 89 Bansmandi, Cawnpore. In Para- 
graph 2 it was alleged that the defendant was a month to month tenant 
of abats No. 89 in Qasimganj, mohalla Bansmandi, Cawnpore and in the 
relief it was prayed that the defendant should be ejected from abata No. 89 
Qasimganj, mohalla Bansmandi, Cawnpore. On this point also there was 
an objection by the mmunsarim of the court to the effect that the boundaries 
of the property in suit were not given and by the application dated April 
11, 1931 the plaintiff's counsel set forth the boundaries of the property 
in mohalla Bansmandi, The defendant filed his written statement and 
when the first witness for the plaintiff was being examined the plaintiff 
sought amendment by an application dated November 16, 1931 in which 
it was stated that although the suit was for two properties situate in 
Qasimganj and Bansmandi the boundaries of the property in Bansmandi 
alone were appended at the foot of the plaint and the boundaries of the 
property situate in Qasimganj had not been so appended. Permission was 
therefore sought to insert those boundaries as weil The learned Munsif 
rejected this application with the result that the parties went to trial on 
the unamended plaint and on the merits the learned Munsif was against 
the plaintiff and the suit was dismissed on January 12, 1932. 

In appeal to the lower appellate court, along with the other pleas 
taken, ground No. 9 stated that the lower court should have allowed the 
amendment as prayed for. The learned Judge considered this matter at 
the very outset and came to the conclusion that the amendment was sought 
with a view to clearing the position of the plaintiffs. He says:— 

The learned Munsif presumed that Qasimganj had another abata number. 
In fact the ebeta No. 89 is a very big plot of land of Cawnpore Munici- 
pality in which both Qasimganj and Bansmandi lie. 

It is clear that the plaintiff wanted to sue for both the properties 
situate in Bansmandi and Qasimganj and his case was that both were let 
out as a single letting and this is clear from the fact that rent at the rate 
of Rs. 100 per month was claimed for the entire hereditament. A perusal 
of the plaint makes it clear that abata No. 89 is a big abate and both 
Qasimganj and Bansmandi are included in the same though properties 
which were the subject-matter of the suit lay in Bansmandi and Qasimganj 
both and further the boundaries of the plot in Bansmandi alone were 
inserted in the plaint at a subsequent stage and the boundaries of the plot 
in mohalla Qasimganj were not so inserted. ‘This mistake on the part of 
the plaintiff might well have arisen on account of the unsettled state of 
Cawnpore about April, 1931 when there were several communal riots. 
The clerk entrusted with the duty of looking into the objections made by 
the Munsarim could not very well go to the locality as indeed he asserts 
in his first application for amendment dated April 11, 1931. On the 
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whole .the learned Judge has tried to do justice between the parties and Gm 
has only allowed the plaintiff to make his plaint clear and no harm has {pe 
been done. The merits of the case are yet at large and the defendant has — 
not in any way been prejudiced by the plaintiff’s application for amend-_ Z4#0on 
ment being allowed in appeal. O E 
For the reasons given above we are of the opinion that there is no M. X 
force in this appeal and we dismiss it with costs. a ae 
Appeal dismissed Bajpai, J. 


RAM AUTAR SAHU and orHeErs (Objectors) Cava. 
Versus is 
BATE KRISHNA AND ANOTHER (Decree-bolders)* = 
Civil Procedure Code, Sec. 47—Second mortgagee took bis mortgage during pen- Feb. 18 
dency of suit on first mort gage—W bet ber a representative of the mort gogor tums, J. 
so as to be impleaded in execution areas relating to decree on first Ganos NatH, 
mortgage—Simple money creditor w chases in execution a portion of J. 
property comprised in suit on first mort gese Whether can be impleaded in 
execution proceedings relating to decree on first mortgage. 
A second mortgagee who took his mortgage during the pendency of a 
suit on the first mortgage was a representative of the mortgagor within 
the meaning of Section 47, C. P. C., and can be impleaded in the proceed- 
ings in execution of the decree passed on the basis of the first mortgage. 
Sheo Nerain v. Chunni Ld, I. L. R. 22 All 243 relied on. 
_A person who purchases a half share of the zamindari property—which 
was the subject of the suit on the basis of the first mortgage—in execution 
of a simple money decree is a representative of the mortgagor, and can be 
impleaded in the proceedings in execution of the decree passed on the 
basis of the first mortgage. Gulzert Lal v. Medbo Rem, I. L. R. 26 All. 
447 relied or. 
Crv Revision from an order of Basu Binn Basni Prasap, Addi- 
tional Subordinate Judge of Benares. 
Shiva Prasad Sinha and Lakshmi Seran for the applicants. 
Govind Das for the opposite parties. 
The judgment of the Court was delivered by ~ 
Harræs, J.—This is an application by Ram Autar, Murlidhar and Herrtss, J. 
Bhagwan Das for the revision of an order passed by the Additional Sub- 
ordinate Judge of Benares, impleading them in the = of judgment- 
debtors. . 2 
The facts of the case can be shortly dasdi = 
It appears that one Gopal Das and his sons executed a mortgage in 
favour of Maksudan Das, the security being a house in Benares and certain 
zamindari property situate in Jaunpur. In due course Maksudan Das 
brought a suit upon this mortgage against the mortgagors and on August 
27, 1927 he obtained a decree against Gopal Das and ‘his sons. At some 
time during the pendency of this mortgagee’s suit the mortgagors ‘Gopal 
Das and his sons executed a simple mortgage of the zamindari property in 
favour of the applicants Ram Autar and Murlidhar. Maksudan Das never 
*Civ. Rev. 126 of 1935 
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.impleaded Ram Autar and Murlidhar in his suit, which was then pro- 


ceeding, presumably, because the fact of the subsequent mortgage was . 
never brought to his knowledge. Subsequently to this simple mortgage in 
favour of Ram Autar and Murlidhar, Bhagwan Das a son of Ram Autar 
purchased a half share of the Jaunpur zamindari property in execution of 
a simple money decree and it has been found that in this purchase Bhagwan 
Das was acting on behalf not only of himself but of his father Ram Autar 
and his brother Murlidhar who were all members of a joint family. 

Ram Autar and Murlidhar brought a suit upon their mortgage and 
in that suit impleaded the heirs of Maksudan Das who had died in the 
meantime. Ram Autar and Murlidhar claimed prior rights to Maksudan 
Das by reason of the fact that the money which they had lent had been 
used for the purpose of paying off prior charges. This claim by Ram 
Autar and Murlidhar to prior rights was resisted by the heirs of Maksudan 
Das and eventually it was held that Ram Autar and Murlidhar’s mortgage 
was subsequent to that of Maksudan Das and that they had no prior claims 
whatsoever. Against that decision Ram Autar and Murlidhar have filed 
a first appeal in this Court and the matter is pending. 

The present opposite parties being the heirs of Maksudan Das put the 
mortgage decree obtained by the latter in his lifetime in execution and 
prayed that Ram Autar and his two sons Bhagwan Das and Murlidhar 
should be made parties in the execution proceedings. Ram Autar, Murli- 
dhar and Bhagwan Das objected and contended that they could not be 
impleaded in the array of judgment-debtors in the execution proceedings. 
After considering the whole facts of the case the learned Subordinate Judge 
held that they were proper parties in these execution proceedings and 
impleaded them in the array of judgment-debtors, 

The three ces ae have now applied to this Court for a revision of 
the order so pine Bae t they el d not have been impleaded as they 
were not parties to the original suit. They take a further ground that as 
Ram Autar and Murlidhar were actually challenging the mortgage upon 
which the decree was founded they should not be impleaded in these exe- 
cution proceedings. 

Section 47(1) of the Civil Procedure Code provides that all questions 
arising between the parties to the suit in which the decree was passed or 
their representatives and relating to the execution, discharge or satisfaction 
of the decree shall be determined by the court executing the decree and 
not by a separate suit. Sub-section 3 of the same section provides that 
where a question arises as to whether any person is or is not the representa- 
tive of a party such question shall for the purpose of this section be deter- 
mined by the court. 

It is the contention of the opposite parties that Ram Autar, Murlidhar 
and Bhagwan Das were representatives of one of the original parties in 
the suit, viz., the mortgagor. The court has decided that the objector 
applicants were the representatives of the mortgagor and this decision is 
clearly a decision under Section 47, C. P. C. Decisions under this section 
are to be regarded as decrees by reason of Section 2(2), C. P. C. and are 


appealable. The opposite parties take the preliminary objection that no 


A, L. J. R- HIGH COURT 543 


revision lies in this case and that the objectors should have proceeded by ` 


way of appeal. In our view the order passed in this case must be treated 
as a decree and the objectors should have appealed and have no right to 
apply for a revision under Section 115, C. P. C. That of course is sufh- 
cient to dispose of this application, but we have considered the contentions 
put forward on behalf of the applicant objectors and we are satisfied that 
there is no force in any of them. In our view it has been decided by this 
Court that persons in the position of the present objector applicants are 
representatives of the mortgagor and can be impleaded in the execution 
proceedings. : 

Ram Autar and Murlidhar were mortgagees under a simple mortgage 
which was executed during the pendency of the suit brought by Maksudan 
Das. It was a transfer pendente lite and that being so Ram Autar and 
Murlidhar took the property subject to the decree passed in the suit and 
that decree bound them 90 far as the properties comprised in their mort- 
gage were ‘concerned. In precisely similar circumstances a Bench of this 
Court decided in Sheo Narain v. Chunni Lal that a second mortgagee who 
took his mortgage during the pendency of a suit on the first mortgage was 
a representative of the mortgagor within the meaning of Section 244, 
C. P. C. Section 47, C. P. C. merely re-enacts the term of Section 244, 
C. P. C. In our judgment the present case is completely covered by the case 
of Sheo Narain v. Chunni cited above and that being so Ram Autar 
and Murlidhar were properly impleaded in the execution proceedings. 


Further, in the case of Gulzari Lal v. Madho Rem? a Full Bench of 


this Court held that an auction-purchaser at a sale held in execution of a 
simple money decree against a judgment-debtor whose property has been 


ordered to be sold at the suit of mortgagees in a mortgage suit is a repre- . 


sentative of the-judgment-debtor within the meaning of Section 244(c), 
C. P.C. The term “representative” as used in Section 244, C. P. C. when 
taken with reference to the judgment-debtor does not mean only his legal 
representative, that is his heir, executor or administrator, but it means his 
representative in interest and includes a purchaser of his interest who so 
far as such interest is concerned, is bound by the decree. At page 462 
Mr. Justice Banerji observes:— 

Tt seems to me that every purchaser of judgment-debtor’s interest who 
is bound by the decree is a representative of the jadgment-debtor within 
the meaning of the section, whether he is a purchaser under a private sale 
from the judgment-debtor or a purchaser at a compulsory sale in execution 
of a decree obtained against the judgment-debtor. 

We are bound by this Full Bench decision and therefore we are bound 
to hold that Bhagwan Das who purchased a half share of the zamindari 
property in execution of a simple money decree is a representative of the 
mortgagor. Further, he bought this property as a member of the joint 
family on behalf of the joint family, viz, Ram Autar, Murlidhar and 
himself. Consequently all three must be re as representatives of 
the mortgagor and therefore they were properly impleaded in these execu- 
tion proceedings. ` i 

1L L R. 22 AlL 243 "LL R 26 AlL 447 
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Cm ~ For the reasons which we have given ’the objector applicants were 

iog properly impleaded and there is no force whatsoever in the contentions 

— which have been urged on their behalf. The result therefore is that this 
gery cas application is dismissed with costs. 








v. Application dismissed 
BaTE 
KrisHNAa 
H >» Je i 
H MANDAN SINGH (Applicant) 
wake versus 
1935 SUNDAR KUAR AND oTHERS (Opposite party) * 
Civil Procedure Code, Or. 9, R. 14—Opposite party’—Meening of —Ex parte decree 
Dec. 18 for sale in mortgage suit—Set aside without gwing notice to subsequent pur- 
Kinan. chaser of part of mortgaged property who was a party to the steit—Whether 
GANGA Ning notice to htm essential. 


An ex porte decree for sale passed in a mortgage suit was set aside with- 
out giving notice of the application to set that decree aside to a subsequent 
purchaser of a part of the mortgaged property who had been impleaded in 
the suit; and he contended, in revision, that as he had obtained a definite 
advantage under the ex parte decree, the same should not have been set 
aside without giving notice to him. Held, that the decree was for the sale 
of the whole mortgaged property and on the face of the decree he was 
prejudiced by it; it did not appear from the decree itself that he had 
acquired any advantage under the decree. The fact that he may have 
obtained some subsequent advantage by sale of the other property or by 
purchasing the property sold possibly at a favourable price is no reason for 
regarding him as a person benefited by the decree itself. Accordingly he 
could not be described as an ‘opposite party’ within the meaning of Or. 9, 
R. 14, C. P. C., and it was not necessary that he should have been served 
with a notice of the application to set the ex parte decree aside. 

Civ Revision from an order of Basu SHANKAR Lat, Subordinate 
Judge of Aligarh. 
Kamta‘ Prasad for the applicant. 
S. B. L. Gaur for the opposite parties. 
The judgment of the Court was delivered by 
Allsop, J. ALLSOP, J.—This is an application asking us in revision to set aside 
an order passed by the court below which set aside an ex parte decree. 
The basis upon which the court acted was that the applicant in that appli- 
cation, that is, the person who was seeking to get the decree set aside, had 
not been served with notice and no argument has been addressed to us 
upon the facts of the case. The contention is that the present applicant 
who was a party to the suit and a party to the decree was not given any 
notice of the application to set that decree aside and was not even men- 
tioned in the application as one of the persons concerned. The decree was 
one for sale on a mortgage. The present applicant, Mandan Singh, was 
a subsequent purchaser of a part of the mortgaged property and was a 
necessary party to the mortgage suit and had been impleaded in that suit. 
After the ex parte decree was passed, the property was put to sale and 
° Mandan Singh purchased a part of it. He had also obtained an order that 
*Civ. Rev. 395 of 1934 
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the sale of the property originally purchased by him should be postponed 
to the sale of the other property and that it should not be sold if the other 
property fetched a sufficient price to discharge.the liability. The fact was 
that the other property did fetch a sufficient price to discharge the liability 
and consequently Mandan Singh’s property was not put to sale. The 
argument before us is that Mandan Singh had obtained a definite advant- 
age under the ex parte decree and that the decree should not have been 
set aside behind his back. We realise that it may perhaps be said that 
Mandan Singh obtained some advantage in the proceedings consequent 
upon the ex perte decree although we would notice that his property was 
liable to contribution even if it was not sold in satisfaction of the decree. 
We think however that this was not a reason why he should have been 
served with a notice of the application to set the ex parte decree aside. 
Under Order 9, Rule 14 no decree shall be set aside on any such applica- 
tion, that is, an application to set aside an ex parte decree, unless notice 
thereof has been served on the opposite party. The question is whether 
Mandan Singh can be described as an opposite party. In the suit he 
appeared in the array of defendants as a subsequent purchaser of a part of 

e property mortgaged. The decree was for the sale of the whole mort- 
gaged property and on the face of the decree he was prejudiced by it. It 
did not appear from the decree itself that he had acquired any advantage 
under the decree. The fact that he may have obtained some subsequent 
advantage by sale of the property or by purchasing the property sold 
possibly at a favourable price is no reason for regarding him as a person 
benefited by the decree itself. We think, therefore, that he could not 
properly have been described as an opposite party and we see no reason 
to set aside the order of the court below upon the ground that it was 
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passed behind Mandan Singh’s back. It has been suggested that Mandan ' 


Singh was necessary party to the suit under the provisions of Order 34, 
Rule 1 of the Code of Civil Procedure and that he was, therefore, a neces- 
sary party to all proceedings connected with the suit. We consider that a 
- special rule applies to application’ to set aside ex parte decrees. The only 
rule is that no ex parte decree shall be set aside unless the opposite party 
has received notice and has had an opportunity to be heard. As we have 
already said, we do not think that Mandan Singh could be described as 
an opposite party and we can not therefore hold that the order of the 
court below was bad because Mandan Singh’s name had not been men- 
tioned in the application as one of the persons concerned. We consider 
that there is no force in this application for revision and we dismiss it 
with costs. 

Application dismissed 
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NAGESHWAR PRASAD SINGH (Applicant) 
Versus 
RAM SARUP SINGH and orHers (Oppostte party)* 
Charitable end Religions Trusts Act (XIV of 1920), Secs. 3 and 5—Applicability 
of—Whether applies to mixed Trust partly for a public and charitable pur- 
pose and pertly for a private purpose. 
Section 3, Charitable and Religious Trusts Act (XIV of 1920), applies 
to a deed which contains more than one trust, one of which may be a 
trust for a public purpose of a charitable or religious nature and the other 
for a private p Shabbir Hasen v. Ashiq Husain, A. I. R. 1929 
Oudh 225 F. B. distinguished. 
Crv REVISION from an order of HarisH CHANDRA Esg., District 
Judge of Moradabad. 
B. E. O’Conor and K. N. Malaviya for the applicant. 
S. B. Johari for the opposite parties. 
The following judgment was delivered by 
Ganca Natu, J.—This is an application in revision by Nageshwar 
Prasad Singh against the order of the learned District Judge, Moradabad, 
under Section 5 of the Charitable and Religious Trusts Act (XIV 
of 1920). A preliminary objection was raised by the learned counsel for 
the opposite party that no revision lies under Section 115 of the Code of 
Civil Procedure. This point has been concluded by the case reported in 
Mohammad Abdul Wahid Khan v. Radha Kishun'. So there is no force 
in the objection of the opposite party. 
The next point for consideration is whether the case fell under the 


- Charitable and Religious Trusts Act. It is conceded by the applicant that 


the trust in question iš a mixed trust partly for a public and charitable 
purpose and partly for private purpose. It has been urged by the learned 
counsel for Ae plicant that the Charitable and Religious Trusts Act does 
not apply to a a trust. According to him it applies only to a trust for 
a public purpose of a charitable or religious nature. He relied on Shabbir 
Hasen v. Ashiq Hussin’. In the deed of trust that was before the Full 
Bench there was no trace of a dedication of a specified sum of money for 
the purpose of being spent on the poor, needy and indigent. Indeed there 
were no words of dedication at all. Specified sums of money were allotted 
for the benefit of specified individuals and this allotment consumed the 
bulk of the property. The balance was left in the hands of the trustee 
for being utilized according to his direction on objects of charity at large 
and it was with reference to this balance that the learned Judges of the 
Division Bench from which the reference was made to the Full Bench 
spoke of the settlement as a waqf for a public purpose. The Full Bench 
held that:— 

The words ‘public purpose’ in Section 3 of the Act of 1920 should not 
be interpreted in such a sense as to allow a trust which is created or exists 
for a public purpose in its substance and essence though supplemented by 
an illusory or wholly trifling provision, the purpose of which may not be 

*Civ. Rev. 402 of 1935 
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public or may be even private to be taken out of the provisions af the 

Act of 1920. The real:substance of the trust and the primary intention 

of the creator of the trust must be looked at in every case. 
The case here is different. It is a case of a trust created by a Hindu. If 
such a narrow interpretation were put on the words “express or construc- 
tive trust created or existing for a public purpose of a charitable or reli- 
gious nature” as is urged by the learned counsel for the applicant, a person 
interested in the trust would have no remedy because his case will not come 
under the Charitable and Religious Trusts Aet, nor would it come under 
Section 92 of the Code of Civil Procedure where exactly the same words 
as are in Section 3 of the Charitable and Religious Trusts Act have been 
‘used. I see no difficulty in applying Section 3 to a deed which contains 
more than one trust, one of which may be a trust for a public purpose 
of a charitable or religious mature and the other for a private purpose. 
The words “constructive trust” in Section 3 further show that the trust 
to which the Act applies need not be an express trust for a public purpose 
but it would apply also to a trust which on the construction of the deed 
of trust may be held to be a trust created for a public purpose of a 
charitable or religious nature. I therefore hold that there is no force in 
the application. It is therefore ordered that it be dismissed with costs. 


Application dismissed 


TULSHI RAM (minor) THRoucH SETH HUKUM CHAND 
(Defendent) 
VETIHS 
SETH BINDA BAN DAS (Plsintif)* 
Civil Procedure Code, Sec. 115—Order setting aside an ‘atverd—wW bether revision 
lies. 
No revision lies from an order setting aside an award while the case still 
remains pending in the court below. 
Risal Singh v. Faqira Singh, 1931 A. L. J. 842 followed. 
Crv REVIsSIon from an order of BABU JAGANNATH SINGH, Addis 
tional Subordinate Judge of Muttra. 


S. N. Sen and Krishna Murari Lal for the applicant. 
S. N. Gupta and V. D. Bhargava for the opposite parties. 
: The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is an application in revision on behalf of the 
defendant minor from an order setting aside an award and directing that 
the suit should proceed. A preliminary objection is taken on behalf of 
the plaintiff that no revision lies. The plaintiff had brought a suit for a 
declaration that he was the sole heir of his deceased father Brij Mohan Lal 
and was exclusively entitled to certain Government securities left by him, 
because his two brothers and a nephew were separate from the deceased 
father. He impleaded his brothers and nephew. ‘The two brothers did 
not file any written statement and did not appear to contest the claim. 


The claim was resisted exclusively by the applicant, Tulshi Ram, not on` 


*Civ. Rev. 658 of 1934 
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Gya the ground that the family was joint and the other two brothers Badri and 
Tag Nathi Lal were entitled to a share, but that although Brij Mohan Lal was > 
—— the sole owner of these properties ke had unda will left the entire estate 
Tursi Rax to Tulshi Ram. - Both the plaintiff and the contesting defendant’s guar- 
Boms Baw dian agreed to refer the matter to arbitration and left out the two absent 
Das defendants. The arbitrator’ delivered an award in favour of defendant 
ama No. 3. The plaintif thereupon- raised a rather belated objection that he 
c. J.. and the contesting defendant had left out two necessary parties who ought ` 
; to have joined in the reference. The court below has set aside the award ` 
on the sole ground that these two brothers, whose title neither the plain- | 
tiff nor the defendant had admitted were necessary parties and, therefore, 
the award was invalid. We are not concerned with the merits of the case 
at this stage. 
The first guea on. to decide is whether 2 revision at all lies. Assum- 
ing in favour of the applicant that the order of the court below was irre- , 
° gular or even illegal, we have no jurisdiction to interfere under Section 
115, C. P. C. unless a case has been decided. Now there are a very large 
number of cases of this Court, not to speak of the other High Courts, — 
on the question whether revisions should be entertained from interlocutory | 
orders or not. It is not ible to try to reconcile all the cases and lay 
down a hard and fast rule which would be applicable to all such cases. 
The only appropriate course is to accept the well known principle of 
stare decisis and follow the rulings of this Court which are directly in 
point. It is no use trying to bring in principles which might point to a 
contrary conclusion when there are a series of direct rulings of this Court 
upholding the other view. It has to be conceded by the learned advocate 
for the applicant that there are no less than four reported cases of this ) 
Court in which it has been distinctly laid down that no revision lies from _ 
an order setting aside an arbitration award while the case still remains 
pending in the court below. Under the old Code. there was a case of 
Chatter Singh v. Lekbraj Singh'. This case was followed in Shab Mubam- 
mad Faekbruddin v. Rabimullah Shab”. The same view was accepted in 
Rudra Prasad Pande v. Mathura Prasad Pende and again in Risal Singh v. 
Faqira Singh*. In all these four cases this High Court held that no revi- 
sion lay from the order setting aside an award while the case had not been 
fully decided. 
The learned advocate foi the applicant relies on the case of Kanpys 
Lal v. Jagannath Prashad Hanuman Pershad®, "That was a case where the 
main question was as to whether the court below had erred in superseding 
a reference to arbitration. The award had no doubt been delivered and 
the case was still pending in the court below. Walsh, J. came to the 
conclusion that a revision lay. Piggott, J. was somewhat doubtful, and 


indeed at page 38 observed: 
Possibly, if I were certain that my own individual view in this matter 
prevail, not only at this stage but throughout this particular 
ee ee ee ee eee E 
t was to wait for the final decree of the trial court and to 
R 5 AlL 293 "L L R. 47 AIL 121 
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challenge the order setting aside the award in his memorandum of 

appeal, in the event of the suit ending in a decree against him. 
In view of certain rulings showing 2 considerable conflict of judicial opi- 
nion that were placed before him, he concurred in the order proposed by 
Walsh, J., but made a reservation that he did not stand committed to the 
view that an order like the one complained of could not be challenged in 
appeal later. In the case of Gopal Das v. Baij Nath’, the court below had 
dismissed the objections to the award and upholding the award had passed 
a decree in terms of it. The suit was, therefore, completely disposed of 
and no case remained pending in the court below. That case, therefore, 
is not in point. In the case of Bhola Nath v. Raghunath Das Mithen Lal", 
a revision was sought against an order superseding the reference itself 
which had been made by the court to arbitration before the arbitration 
proceedings had concluded and any award could be delivered. The Bench 
in that case took the view that. the application filed for the recalling of the 
arbitration proceedings after the reference had been made started a new 
proceeding outside the scope of the suit, and its termination was in itself 
a case decided. As the facts of that case are different fram those of the 
case before us, we do not consider that that case is in point. ‘This case 
was distinguished on this very ground in Risal Singh v. Fagira Singh’. 

The case of Ganga Singh v. Kr. Jitwar Singh® was no doubt a case 
where a revision was entertained from an order setting aside an award, 
but no objection was taken in that case on behalf of the respondent that 
no revision lay, and the point was, therefore, neither argued nor consi- 
dered from that aspect. That case, therefore, cannot be regarded as an 
authority for the proposition that a revision really lies, particularly as the 
earlier Division Bench cases were not placed before the Bench. 

Following the long series of rulings of this Court holding that no 
revision lies in such a case, insamuch as no case has been yet decided, we 
dismiss the application with costs. 
Revision dismissed 
"24 A. L. J. 235 TA. I. R. 1929 AIL 743 
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RATAN CHAND LALLU MAL (Messrs. )—Is the matter of* 

Income Tax Act (XI of 1922), Sec. 3--Income does not suffer tax because of 
device adopted by assesssee—W bether I. T. O. cen assess the same in subse- 
quent yesrs—Sec. 66—Optnion of Commissioner not supplied to assessee with 
draft case—Whether Rule 7 framed by the High Cowrt under Sec. 66 com- 
plied witb. 

The mere fact that a certain income has not suffered tax because of a 
device adopted by the assessee would not enable the department to assess 
the same in subsequent years when the device becomes apparent to the 
department. It is only when according to a particular system adopted 
by the assessee allocations are made not in the year when the amount is 
received but in later years that the income so allocated can be said to be 
the income liable to be considered in the assessment year. 

Commissioner of Income Tax v. Kameshwer Singh of Derbbenga, 1933 


*Civ. Misc. 456 of 1933 (connected with Mis. 457 of 1933) 
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A. L. J. 527 discussed; Raghunenden Prashad Singh v. Commissioner of 
Income Tax, J. L. R. 9 Pat. 48 F.B., affirmed by the Privy Council (1933 
A. L. J. 564) referred to. i 
Where the opinion of the Commissioner on the various questions of law 
was not supplied to the assessee with the draft case, beld, that under: 
Section 66, Income Tax Act, the opinion of the Commissioner is something 
different from the statement of the case, and there was a complete com- 
pliance by the Commissioner with Rule 7 of the Rules framed by the 
High Court under Section 66 of the Act. 
APPLICATION under Section 66(3) of the Income Tax Act, (Re 


order of assessment). 


Gopi Nath Kunzru and Krishna Murari Lal for the assessee. 
K. Verma for the Income Tax Department. 


The judgment of the Court was delivered by 


Mua, J.—By an order dated February 16, 1934 passed by a Bench 
of this Court the Commissioner of Income-Tax was directed under the 
provisions of Section 66(3) of the Indian Income-Tax Act to state a case 
on certain questions, the commissioner having refused to state the same 
on the application of the assessee under Section 66(1). The questions 
formulated by this Court are:— l 

(1) Whether the payments made by M. K. Khanna from November 
16, 1923 to September 9, 1927 were rightly taken iato account in making 
the assessment for the year in question 1931-32? 

(2) Whether in law the partition of the family was effected from 
the date of the decree or award, or from the year 1921 as held by the 
Assistant Commissioner of Income-Tax? 

(3) Whether Rs. 44,611-9-9 realized from M. K. Khanna in S. 1980- 
81 is liable to income-tax as the income or profit of the assessee, or is this 
sum exempt from income-tax under Section 14 of the Income-tax Act? 

The case has now been stated by the Commissioner which is the 
subject of Miscellaneous Reference No. 456 of 1933. Allied with this 
Reference is another Miscellaneous Reference No. 457 of 1933 in which 
under similar circumstances the question that arises for determination 
is as follows:— 

(4) Whether on the fact’ found the assessee has concealed the par- 
ticulars of his income or has deliberately furnished inaccurate particulars 
of his income and is, therefore, liable to a penalty under Section 28 of 
the Income-tax Act? j 

In order to answer the questions satisfactorily it will be necessary 
to state a few facts. The Reference has arisen out of the assessment 
made in the year 1931-32. Under Section 3 of the Act the assessment 
shall be in respect of all income, profits and gains of the previous year. 
The previous year in the case of the present assessee, according to “the 
system of accounts maintained by him, would be the year beginning from 
Kuar Sambat 1986 to Kuar Sambat 1987. ‘The assessee is a Hindu un- 
divided family of Azamgarh which goes by the name of Messrs. Ratan 
Chand Lallu Mal of Azamgarh and Rai Bahadur Mukand Lal is the head 
of this family. As a matter of fact this family came into existence as a 
result of the disruption of a bigger Hindu undivided family known as 
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Messrs. Sital Prasad Kharag Prasad of Calcutta and the head of this bigger 
family was the late Raja Sir Moti Chand of Benares, and one of the ques- 
tions that we shall have to decide is as to when there was a partition of or 
separation in the bigger Hindu undivided family. The assessee began 
to be taxed from the year 1925-26 on the income of.the previous year 
which ran from Kuar 1980 to Kuar 1981. The first and the most impor- 
tant question is whether the payments made by M. K. Khanna from 
November 16, 1923, to September 9, 1927 were rightly taken into account 
in making the assessment for the year in question 1931-32. It is clear 
that the assessment year being 1931-32 the income of the previous year 
1930-31 ought to be ordinarily taken into consideration and the payments 
made or income received from November 1923 to September 1927 would 
be beyond the scope of assessment, but it is the case for the department 
that under the peculiar circumstances of this case the above income made 
in those years can also be taken into consideration. 

It appears that on March 31, 1918 a loan of Rs. 2,00,000 was advanced 
by the late Sir Moti Chand to Mr. Maharaj Kishore Khanna. The amount 
due under this loan fell to the share of Ratan Chand Lallu Mal after par- 
tition in the bigger family of Sital Prasad Kharag Prasad. Payments were 
made by Mr. Khanna from time to time to Rai Bahadur Mukand Lal. 

The first payment for the purpose of this case wat made in November 
1923 and the sum so paid was Rs. 10,000. In the assessment year for 
1925-26 when this payment along with certain other payments made in 
the previous year 1923-24 ought to have been taken into consideration, the 
assessee did not show them in his return nor did the department assess 
any tax on those payments. It is, however, quite clear that as much as 
Rs, 44,611-9-9 was received by the assessee. ‘The appellate order of the 
Assistant Commissioner dated March 28, 1933 shows that in the books 
of the assessee the entries are:— 


(i) On Katik Sudi Asthami S. 1980 as interest . 10,000 0 0 
(ï) On Katik Sudi 11 S. 1980 as interest .. .. 20,000 0 0 
(#3) On Pus Badi 13 S. 1980, as interest . 6,532 11 3 
(iv) On Bhadon Badi 1 S. 1981 cheque on Benares 

bank—the word interest not noted .. 8,000 0 0 


(v) On Bhadon Badi 13 S. 1981 corresponding to 
August 28, 1924, cheque—the word interest not 
noted om Ji Ee a i 78 14 6 


44,611 9 9 


In connection with the first three items the words “as interest” are 
noted definitely in the assessee’s account books. These items were then 
transferred from the account of Mr. Khanna and the entries that were 
subsequently made in a separate account were to the effect that Rs. 40,150- 
7-3 were credited to the personal account of Rai Bahadur Makund Lal and 
Rs. 4,461-2-6 were credited to the Dharmada account. These entries were 


made on August 28, 1924 and this date corresponds with the last entry - 


of Rs. 78-14-6 to which reference has already been made. By reason of 
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the fact that the assessee did not show this sum as his income in the return 
furnished by him and the department also failed to scrutinise the account 
books carefully the whole of this income escaped assessment in the assess- 
ment year 1925-26. ; 

In the assessment year 1926-27 the assessee was taxed on certain income 
which undoubtedly included the sum of Rs. 16,139-8-0 received from 
Mr. Khanna on Pus Sudi 7, 1981 and October 2, 1925. The learned 
Assistant Commissioner says, “that the appellant declared this income for 
the assessment of the year 1926-27 and it was actually included in the 
assessment of that year.” We now come to the assessment year 1927-28 
when the income for the previous year 1925-26 or Kuar Sambat 1982 to 
Kuar Sambat 1983 would be taken into consideration. In this year also the 
assessee received a sum of Rs. 16,521-8-6, but once again he did not show 
it in his return and the Revenue authorities also failed to detect it. It is 
not quite clear either from the statement of the case or from the orders 
of the Income Tax Officer and the Assistant Commissioner whether this 
sum was in the first instance credited in the account of Mr. Khanna as 
interest, although there is a stray passage in the judgment of the Assistant 
Commissioner wherein he says that “this interest was not credited to the 
interest account.” Now there are certain entries which require mention. 
We have stated above that on August 28, 1924 the sum of Rs. 44,611-9-9 
was credited to the personal account of the assessee in the sum of Rs. 40,157- 
7-3 and to the Dharmada account in the sum of Rs. 4,461-2-6, but in the 
year 1982-83 the account books show that a sum of Rs. 52,611 which 
included the above sum of Rs. 44,000 odd and a sum of Rs. 8,000 received 
on Pus Sudi 7, 1981, was at first credited to the interest account, then 
debited to the interest account and finally credited to the personal account 
of Mr. Khanna. Whether these entries escaped the attention of the Reve- 
nue authorities is not quite clear from the statement of the case, but from 
a passage in the judgment of the Income-tax officer dated April 23, 1932 
it would be reasonable to infer that the revenue authorities did come to 
know of these entries, for it is stated in the order just referred to while 
considering the entry of the sum of Rs. 52,611 that, “it is not known how 
the cross entries of the interest account were explained away before Mr. 
S. M. Husain.” As to the sum of Rs. 16,521-8-6 the entries are to the 
effect that this sum was credited to.the account of the appellant’s son 
Indu Bhushan and from that account jt was subsequently transferred to | 
the account of Rai Bahadur Makund Lal. In the assessment year 1928- 
1929 which was for the income of the previous year 1926-27 correspond- 
ing to Kuar Sambat 1983-84 once again the assessee did not show any 
income from Mr. Maharaj Kishore Khanna. In the assessment year 1929- 
30 which related to the income of the previous year 1927-28 correspond- 
ing to Kuar Sambat 1984 to Kuar Sambat 1985 the assessee did not file 
Any return but he produced certain accounts which, however, did not show 
any income received from Mr. Khanna and the assessment was made under 
Section 23 (4) aécording to the best of the Income-tax Officer’s judgment. 
In the assessment year 1930-31 which related to the income of the pre- 
vious year 1928-29 corresponding to Kuar Sambat 1985 to Kuar Sambat 
1986 the assessee did not show any income from Mr. Khanna and the 
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Income-tax Officer assessed him on a certain income which was arrived 
at after making certain calculations. - 

It is not of any great importance to find out whether any income was 
received by the assessee from Mr. Khanna after September 9, 1927 till we 
come to the assessment year 1931-32 which relates to the income received pie 
in the previous year 1929-30 corresponding to Kuar 1986 to Kuar 1987, — 
because the income received after September 9, 1927 is not to be Mavs, J. 
considered in connection with the answer to question No. (1). It is 
also not necessary to state the circumstances under which the Income-tax 
Officer, when dealing with the assessment year 1931-32, came to realise” 
that certain income received by the assessee from Mr. Khanna in the years 
1923 to 1927 escaped assessment. These circumstances have been stated 
in detail in the case prepared by the Commissioner and neither party has 
taken any objection to that statement. From the order of the Income 
Tax Officer it appears that what he did-was to add ‘up the receipts from 
Katik Sudi 8, Sambat 1980 corresponding to November 1923 to August 
11, 1930 which give the figure of Rs. 2,95,997-6-0. He then put down 
certain figures on the expenditure side and arrived at the total of 
Rs. 2,32,208. On the expenditure side he showed the amount received 
in consequence of the partition as principal at the figure of Rs. 1,98,580 
‘and a sum of Rs. 16,139-8-0, the amount which was actually assessed to 
income-tax in the assessment year 1926-27. He then considered the 
difference between the two totals amounting to Rs. 63,789-6-0 as income 
received in the assessment year 1931-32 and levied a tax on the same. 


The contention of the. assessee is that the method: adopted -by the 
Income Tax Officer and confirmed by the Assistant Commissioner is objec- 
tionable and not warranted by law. It is said that under Section 3 all 
that could be taxed was, the income received during the previous year, 
namely, 1929-30 corresponding to the period Kuar 1986 to Kuar 1987, 
and if that income alone is taken into consideration we can take into 
account only the last three figures on the receipt side mentioned at page 14 
of the printed record and a deduction will have to be made therefrom for 
the return of the capital which would probably be represented by the first 
and the third item out of those three figures. It appears that Rai Bahadur 
Makund Lal brought a suit on the basis of the mortgage of March 31, 
1918 and obtained a decree for Rs. 2,58,999 on November 21, 1929. He 
subsequently sold the same on April 25, 1930 to one Rai Krishna Das of 
Benares for Rs. 2,00,000 and this amount was received by the assessee in 
two sums one on Phagun Sudi 11, 1986 and the other on August 11, 1930. 
It would therefore appear that if a sum of Rs. 2,00,000 representing the 
Capital is deducted from the income received in the year 1929-30 all that 
the assessee received from Mr. Maharaj Kishore Khanna as interest amounted 
to about Rs. 3,000. The Income Tax Officer is of the opinion that with 
the exception of Rs. 16,139-8-0 the various sums that were received by 
the assessee from time to time during the period from November 16, 1923 
to September 9, 1927 were not treated by him as interest and it comes 
with an ill grace from his mouth that these items are not assessable to 
income-tax in the year in question because they were received prior to the e 
previous year. Relying upon the Patna case of Raja Raghunandan Prasad 
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Singh v. The Commissioner of Income-tax, Biber and Orissa’ the Income 
Tax Officer arrived at the conolusion that the income by way of interest 
received from M. K. Khanna was assessable in the year in question even 
though it had been received prior to the previous Ga cae of course 
the amount that had already been taxed. The learned Assistant Commis- 
sioner says that the natural inference is that the assessee treated the income 
of Rs. 44,611-9-9 as a part payment of the loan and that he did not treat 
the sum of Rs. 16,521-8-6 as income of the year 1926-27 on the assump- 
tion that the loan itself was doubtful and consequently when the loan was 
realised in full, that is, in the year 1930-31, the interest so derived from 
it became liable to be taxed. While giving his opinion the learned Com- 
missioner of Income-tax also refers to the Privy Council case of Com- 
missioner of Income-tax, Bibar and Orissa v. Kameshwar Singh of Dear- 
bhanga*. It might be mentioned there that the decision of the Patna Hi 
Court in Raghunendan Prasad Singh’s case, was affirmed in appeal by the 
Privy Council and the report of the decision of their Lordships of the 
Privy Council is to be found in 1933 A. L. J. 564. 


The question that we have got to decide is whether the decision to 
which reference has been made apply to the facts of the present case. We 
have made it clear that in spite of certain cross-entries and reverse entries 
the sum of Rs. 44,000 odd could, on a little investigation, have been dis- 
covered as pertaining to the loan advanced to Khanna and as having been 
received as interest. Indeed the learned Assistant Commissioner definitely 
says that the income of Rs. 44,611-9-9 in dispute was received by the 
assessee on account of interest in the previous year Kuar 1980-81. The 
position taken by the department is that the payments made by Khanna | 
from November 16, 1923 to September 9, 1927 were kept in suspense and > 
the receipts were treated as open receipts on the ground that the assessee 
was either not clear as to his position in connection with the partition that 
was being effected between himself and the bigger Hindu undivided family 
or that he was not hopeful of the loan being realised from M. K. Khanna 
and he was waiting to see how the land would finally be. It might be 
mentioned that these two grounds were stated by certain servants of the 
assessee when the assessment for the year 1931-32 was being made and 
not at the time when the income was actually received. The facts, how- 
ever, speak for themselves and it is not possible to attach any importance 
to such statements when they were made in order to explain away certain 
concealments made in previous years. There seems to be no room’ for | 
doubt as to the real nature of the payments made by Mr. Khanna. We 
need not repeat what we have already said in an earlier portion of our 
judgment that the entries in the books show that most of these sums that 
were entered as interest in the books of the assessee were shown in the 
account of Mr. Khanna and were subsequently by means of cross entries 
or reverse entries transferred to the account of Rai Bahadur Makund Lal. 
This to our mind therefore is not a case where it can be said that the 
amounts were kept in suspense. The whole object of the entries was to 
evade the legitimate tax. The Income-tax officer says that “in the per- 
sonal account of Maharaj Kishore Khanna several cross-entries have been 
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made and the real income from interest has been obscured.” The learned 
Commissioner in his statement says “in the personal account of Mr. Khanna 
several cross-entries had been made with a view to obscure the real income 
from interest.” If, therefore, after a little investigation, the Revenue 
authorities at the present moment are in a position to know the real object 
of the entries it is their own fault if they could not detect this object at 
an earlier stage. It is nobody’s case that the various account-books which 
have enabled the authorities to come to this conclusion were not available 
to them in the earlier years. The statement shows that account-books 
were summoned from the assessee and were produced. 

We shall now consider whether there is anything in law to justify 
the procedure which the department has adopted in the present case. At 
one stage it was boldly argued by the counsel on behalf of the department 
that it was open to the Revenue authorities even if income was received 
in previous years to tax it in the assessment year when the transaction 
was finally closed. This is in the teeth of the provisions of Section 3 of 
the Indian Income-tax Act. The only question is whether the transac- 
tion having been closed in the assessment year it is possible for the autho- 
rities to take into consideration the receipts not only of the previous 
year but also those of years anterior to the previous year on the ground 
that they were in the nature of open receipts. In Reghunendon Prasad 
Singh’s* case all that was held by their Lordships of the Patna High Court 
was that where a person advances money on a mort and subsequently 
gets the interest added to the principal and takes a fresh mortgage for the 
consolidated amount but does not show the added interest separately as 
interest realised_in his books of account of that year in the interest account 
or in his -personal account, the inference is that the original bond is not 
extinguished from the point of view of the Income-Tax administration 
since nothing is received by him as income, profit-or gain in that year. 
That is obviously correct because unless.the accounts of the assessee are 
kept on the mercantile basis the interest which has not been actually 
received has only gone to swell the amount of the next transaction and 
it is not possible to say that the assessee made any profit or gain in the 
year when the fresh mortgage was drawn up. In this very case it also 
appeared that on the fresh mortgage the mortgagee brought a suit and 
after having obtained a decree purchased the property in execution of the 
decree. It was held that the mortgagee assessee could not be deemed 
to have received any income or its equivalent as long as the sale had not 
been confirmed. It was said that till then.the position of the decree- 
- holder was not secure and it was to the assessee to say that till then 

he did not propose to deal with ees as in any way belonging to 
him. We are in perfect agreement with this view and further we are 
bound by this view inasmuch as it was confirmed by their Lordships of 
the Privy Council. But in the present case unless it can be argued that 
it is open to a money-lender to treat every income which he receives 
from his debtor by way of interest as an item in suspense till the final 
account is closed, the procedure adopted by the department cannot be 
countenanced nor do we think that it would be in the interest of ‘the 
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department to allow money-lenders to treat all income received from 
their debtors in suspense till the account is finally closed either by pay- 
ments made out of court or when the transaction has been made the 
subject of a suit and money realised in execution of a decree. In the 
tase of Commissioner of Taxes v. The Melbourne Trust Lid.“ Lord 
Dunedin observes: 
As regards the question of when a profit is earned their Lordships’ 
view is that a profit can be said to be earned when it is dealt with as a 
profit. In ordinary cases this synchronizes with the realisation of the 
sums which swell the assets of the person or company, and which entering 
the account go to bring out the balance which is deemed profit. 

In the particular facts of the case before their Lordships where the 
question was as to whether a certain company which had come into 
existence for the purpose of realising outstandings due to certain other 
companies which had gone into liquidation was liable to income-tax on 
the surplus realized as ptofits it was held that the new company was 
entitled to keep certain sums in suspense. The facts of that case were 
entirely different, but even there the principal was affirmed that ordin- 
arily profit synchronizes with the realisation of the sums which swell the 
assets of the assessee. 

We have left for consideration to the last the case of the Commissioner 
of Income-tax, Bibar and Orissa v. Kameshwar Singh of Darbhanga". The 
facts of this case were that there was no well recognised method in which 
the account books of the assessee were kept. ‘Their Lordships emphasise 
that “the questions which have arisen in the case are in large measure 
due to the assessee’s method or want of method in recording his money- 
lending transactions”. The system which he kept was a hybrid system, 
in the sense that he maintained a deposit register in which payments made 
by debtors were ordinarily first of all recorded but without any alloca- 
tion between principal and interest and subsequently if and when the 
allocation was made an entry in respect of the interest portion of these 
payments was made in the interest ledger as well as in the interest 
account of the general ledger, but this allocation was not necessarily made 
in the year in which the money was actually paid to the assessee. The 
deposit register was not made available to the Revenue authorities and 
all that they had before them was the interest register. In the assess- 
ment year in question for the first time the deposit register came before 
the Income-Tax authorities and on this occasion the Incom2-Tax officer 

made his computation by taking first all the sums allocated to interest 
and entered in the interest register for that year, irrespective of the years 
in which these sums had actually been received by the assessee; he then 
resorted to the deposit register, noted the sums there shown actually 
received in that year by ae assessee but from which no allocations to 
interest had been carried to the interest register, made his own calculation 
of the proportions of interest comprised in such sums and added the result 
to the sum of the entries in the interest register for that year.. 

It was pointed out that owing to the system on which the interest 
register was kept the assessee was in each year assessed not on the total 
of thé ‘sums actually received by him as interest during the preceding 
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year -but on such sums as the-assessee chose during that previous year to 


allocate to interest and carry to his interest register out of payments- 


received by him in that and former years. In this case it is obvious that 
the assessee cannot complain 
if he is treated as not having received any payment of interest in years 
in which he made no appropriations to interest out of sums received by him 
in these years and neither disclosed such receipts to the Revenue authori- 
ties nor made any return of any part of them as income. 

The income-tax officer says that it comes with ill grace from the 
assessee’s mouth that the sum of Rs. 52,611 was not assessable to income- 
tax in the year in question because it had been received prior to the pre- 
vious year, but this statement is not quite correct inasmuch as the mere 
fact that a certain income has not suffered tax because of a device 
adopted by the assessee would not enable the department to assess the 
same in subsequent years when the device becomes apparent to the 
department. It is only when according to a particular system adopted 
by the assessee allocations are made not in the year when the amount 
is received but in later years that the income so allocated can be said to be 
the income liable to be considered in the assessment year. From what 
we have stated above it is clear that the allocations were made by the 
assessee himself and all that the income-tax ‘officer did was to make cer- 
tain calculations from the deposit register as well which became avail- 
able to him when he was making the assessment. 

In the present case it is common ground that no fresh allocations 
were made by the assessee either in the assessment year or in the previous 
year and as the learned commissioner says: “the accounts had always 
been cast on what was known as the cash basis.” Their Lordships of 
the Privy Council observe at the bottom of page 531 of the Reports, 

Where an assessee keeps his books on a cash basis disclosed to the Revenue 
authorities and the officer accepts that basis it is clear that the calculation 
must be based on actual receipts in the year of computation. 

In the case of this assessee therefore the calculation must be based 
on actual receipts in .the year of computation. The learned Commis- 
sioner was conscious of this difficulty and therefore he observed: 

It is clear that the question resolves into one of the allocation of the 

amount of Rs. 2,03,397-3-0 admittedly recejved in the accounting year, 

but if this figure which was received in the accounting year be alone taken 

into consideration the figure of Rs. 63,779 on which the assessee has 

been taxed cannot possibly be evolved. A reference to page 14 shows 

that the figure of Rs. 63,779 was obtained by taking sums on the receipt 
side and on the expenditure side for a number of previous years. 

We are therefore of the opinion that the payments made by Maharaj 
Kishore Khanna from November 16, 1923 to September 9, 1927 should 
not be taken into account in making the assessment for the year in ques- 
tion 1931-32. | | s 

We now propose to consider the second question which relates to the 
time when the bigger family can be said to have separated. From what 
has been stated before us it is clear that there was a private partition in 
Sambat 1978 corresponding to October 1921 between Raja Sir Moti 
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Chand, Babu Shiva Prasad Gupta, Babu Harakh Chand, Rai Bahadur 
Babu Makund Lal and other members of the bigger family. The assessee 
had no separate entity before 1921. He had no business and no income 
of his own, but after that time he has heen doing money-lending business, 
is in enjoyment of income from divi lds and interest on securities and 
war cans ada ec ee Fk From the year 1925 he has 
been. regularly assessed to income-tax.' The contention of the assessee 
that the separation of the family should be deemed to have come into 
existence on November 30, 1925 when certain arbitrators who had been 
appointed by the members of the family to effect a partition delivered 
their award or when the award was made a rule of Court on February 26, 
1926 cannot be upheld inasmuch as all the circumstances point to the fact 
that the disruption of the family took place at an earlier date, namely, 1921 
when the parties not only declared their intention to separate but started 
separate business of their own. As a matter of fact in the case of Shiva 
Prasad Gupta v. The Commissioner of Income-tax, United Provinces? it 
was held that Mr. Shiva Prasad Gupta, another member of the same bigger ' 
family, was separate from the time of the private partition. It is con- 
ceded by Mr. Kunzru on behalf of the assessee that the award itself says 
that the partition will take effect from Sambat 1978, that is, the year 
1921, and the award and the decree say the same. In this state of affairs 
it is clear that the partition or separation of the family was effected from 
the year 1921 as held by the Assistant Commissioner of Income-Tax. 

Coming now to the third question we are of the opinion that the 
income of Rs. 44,611-9-9 realised from Mr. Khanna in Sambat 1980 to - 
1981 cannot be exempted from income-tax under Section 14 of the 
Income-tax Act. That provision says that the tax shall not be payable 
by an assessee in respect of any sum which he receives as a member of a 
Hindu undivided family. The family did not remain 2 Hindu undivided 
family in the year 1980-81, the division having place in Sambat 1978 
and the above mentioned sum could not be said to have been received by Rai 
Bahadur Makund Lal as a member of a Hindu undivided family. It is 
common ground that when we are speaking of a Hindu undivided family 
we are speaking of the bigger family of Sital Prasad Kharag Prasad and 
not the smaller family of Ratan Chand Lallu Mal. 

Our decision therefore is that question No. (1) should be answered. 
in the negative, that the answer to question No. (2) is that the partition 
oí the family was effected from the year 1921 as held by the Assistant 
Commissioner of Income-tax and the answer to question No. (3) is that 
the sum of Rs. 44,611-9-9 realised from Maharaj Kishore Khanna in 
Sambat 1980-81 is liable to income-tax as the income or profit of the 
assessee and is not exempt from income-tax under Section 14 of the 
Indian Income-Tax Act. We are of the opinion that for the present 
assessment it cannot be taxed by reson of our answer to question 
No. (1). 

We might now notice a preliminary objection that was advanced 
by Mr. Kunzru before the hearing of this case commenced. It was said 


that the learned Commissioner of Income-tax has not complied with Rule 
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7 of the Rules framed by this Court under Section 66 of the Indian In- 
come-tax Act. That rule says that the Commissioner of -Income-tax 
having stated a draft case shall submit the same to the assessee or his 
counsel etc., etc. It is conceded that the case from page 1 to about 10 
lines of page 9 of our printed record was submitted to the assessee. The 
opinion of the Commissioner on the various questions as given in pages 9 
to 11 was not supplied and it is said that that too is a part of the draft case 
and should have been supplied to the assessee. We are of the opinion 
that there is no force in this contention inasmuch as a reference to Sec- 
tion 66 of the Indian Income-tax Act clearly shows that the opinion of 
the Commissioner is something different from the statement of the case. 
In Sub-clause (1) it is provided that the commissioner shall draw up a 
statement of the case and refer it with his own opinion thereon to the 
High Court and a similar provision exists in Sub-clause (2). This makes 
it quite clear that the opinion of the Commissioner is different from the 
statement of the case, and there was a complete compliance by the Com- 
missioner with Rule 7. 

A copy of our judgment under the seal of the Court and the signa- 
ture of the Registrar will be sent to the Commissioner of Income-Tax. 
We tax the fees of the counsel for the department at Rs. 200, and he is 
given a month’s time to file the necessary certificate. We award no costs 
to the assessee against the department because we are of the opinion that 
his conduct in trying to evade the income-tax for a number of years is 
most reprehensible. 


BEHARI LAL (Axsction- purchaser) 
Versus 
ALE NABI anp oTHERS (Objector) * 

Civil Procedure Code, Sec. 73(2)—A decree ers application tinder Sec. 73— 
Court holds that be is not entitled to rateable distribution—Order final and 
not .appealable—Decree-bolder bas his remedy by instituting a suit against 
other decree-bolders—Practice—A pplication made after time fixed for present- 
ing such application—W hether to be accepted. 

Where a court holds that a decree-holder, who has made an application 
for rateable distribution under Section 73, C. P. C., is not entitled to share 
in the rateable distribution of assets, the order is final and is not appealable. 
If he is dissatisfied with the order, he has his remedy by instituting a suit 
against other decree-holders for getting a share in the assets. 

Lower courts make rules fixing time when applications of various types 
should be presented for the convenience of the court as well as for the 
convenience of the public, but the legal right of every applicant is that 
he is entitled to make his complaint or application any time during court 
hours. 

Fst APPEAL from an order of Mautvi SyED RiazupDIN AHMAD, 

Additional Subordinate Judge of Aligarh. 7 
G. S. Pathak for the appellant. 

Kamita Prasad for the respondent. 


*F. A..F. O. 232 of 1934 
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The Judgment of the Court was delivered by 


RACHAPAL SINGH, J.—This is a first appeal from order by an auc- 
tion-purchaser. The facts which have given rise to this appeal are quite 
simple. Chirgunji Lal had a decree against one Jagdish Prasad. In 
execution of this decree he put up for sale the immoveable property of 
the judgment-debtor. The sale took place on September 2, 1931. The 
property was purchased by Behari Lal applicant, who paid one-fourth of 
the sale price on that very date. The balance of the sale price was 
deposited in the Imperial Bank by Behari Lal on September 11, 1931. 

On this date Ale Nabi, who had a claim against Jagdish Prasad, 
judgment-debtor, obtained a decree and immediately took a transfer cer- 
tificate and presented it to the Munsarim of the court in which the decree 
of Chiraunji Lal was being executed. He made an application for rate- 
able distribution of assets. It so happened that the Munsarim of the court 
refused to accept the application on the ground that it had been made 
after 3 p.m. 

Ale Nabi made an application under O. XXI, R. 90 of the Code of 
Civil Procedure praying that the sale in favour of Behari Lal should be 
set aside. The trial court held that Ale Nabi was incompetent to make 
an application for setting aside the sale as he was not a person entitled to 
share in the rateable distribution of assets. The result was that the appli- 
cation made by Ale Nabi was dismissed. ` 

Ale Nabi preferred an appeal against the decision of the first court. 
The lower appellate court came to the conclusion that Ale Nabi was 
competent to make an application for setting aside the sale and there- 
fore the appeal was allowed and the case was remanded for decision of 
the application made by Ale Nabi under O. XXI, R. 90 of the Code 
of Civil Procedure. 

Against the decree of the lower appellate court Behari Lal, the 
auction-purchaser, has preferred an appeal to this Court. 


A preliminary objection was taken by the respondent to the effect 
that no appeal lay to this Court against the order passed by the lower 
appellate court. Learned counsel appearing for the appellant conceded 
this point but prayed that this application may be treated as a revision, 
and having regard to the facts placed before us we have acceded to this 
request and we treat this appeal as an application in revision. 

Behari Lal, auction-purchaser, had deposited the three-fourths price 
of the property which he purchased in the Imperial Bank on September 11, 
1931. On the same date Ale Nabi put in his application for rateable 
distribution, but it was not accepted by the Munsarim. In our opinion, 
it was a proper presentation, and it was the duty of the Munsarim to 
accept the application, in spite of the fact that it had been made after 3 p.m. 
An applicant has a right to put his application or complaint any time 
during the court hours. The mere fact that the Munsarim refused to 
accept the application on the ground that it was made after 3 p.m. is 
no reason for holding that the application was not duly presented on 
September 11, 1931. Lower courts make rules fixing time when appli- 
cations of various types should be presented for the convenience of the 
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court as well as for the convenience of the public, but the legal right of 
every applicant is that he is entitled to make his complaint or applica- 
tion any time during court hours. So, for the purpose of this case we 
assume that the application for setting aside -the sale by Ale Nabi was 
duly made by him on September 11, 1931, though it was not accepted 
by the court till September 12, 1931. 

The principal question for determination in this case is whether Ale 
Nabi is a person who was entitled to make an application for setting 
aside the sale. Order XXI, R. 90 of the Code of Civil Procedure enacts 
that 

Where any immoveable property has been sold in execution of a 
decree, the decree-holder, or any person entitled to share in a rateable 
distribution of the assets, or whose interest are affected by the sale, may 
apply to the Court to set aside the sale on the ground of a material 
irregularity or fraud in publishing or conducting it. 

The applicant can only succeed if he can show that he comes within 
the definition of “any person entitled to share in a rateable distribution 
of assets”. 

Section 73 of the Code of Civil Procedure provides that 

Where assets are held by a court and more persons than one have 
before the receipt of such assets, made appilcation to the court for the 
execution of the decrees for the payment of money passed against the same 
judgment-—debtor, and have not obtained satisfaction thereof, the assets, 
after deducting the costs of realisation, shall be rateably distributed 
among all such persons. 

The important words for the purpose of the case before us are 

“before the receipt of such assets”. Ale Nabi, before he could succeed, 
had to establish that he had made an application for rateable distribution 
before the receipt of the assets by the court. For the purpose of dispos- 
ing of the point in issue we do not propose to enter into the question as 
to whether or not the court would be deemed to have received the assets 
as soon as the amount is tendered by the auction-purchaser. We will 
assume that the assets were received when the money was actually paid 
by the auction-purchaser in the Imperial Bank. We have already Snel 
out that according to the evidence produced in the case the amount was 
tendered on September 11, 1931. Ale Nabi had to establish that his 
application for rateable deta bution had been made to the court execut- 
ing the decree of Chiraunji Lal before the sale consideration had been 
paid by the auction-purchaser in the Imperial Bank. The burden of 
proving this point was on him. In our opinion he failed to establish 
this point. On the evidence which has been produced in the case the 
learned judge of the lower appellate court was not in a position to come 
to a definite conclusion as to whether the payment by the auction- 
purchaser had been made before or after the application made. by Ale 
Nabi for rateable distribution. Somehow or other the learned judge of 
the court below seems to have thought -that very likely the application 
for rateable distribution was made within a few minutes after the assets 
had been realised by the court. He however treated this point as a 
technical one and expressed an opinion that in these circumstances the 
auction-purchaser should not be allowed to take advantage of a technical 
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plea. In our opinion this conclusion is not right. The auction-pur- 
chaser is fully entitled to take advantage of any legal point which he 
can urge in his favour and which would show that the application by Ale 
Nabi was not maintainable. It is his legal right and he cannot be deprived 
from taking advantage of that position merely because the point relied 
upon by him is said to be technical. 

The position is quite clear. ‘The appellant had paid in the purchase 
money on September 11. If Ale Nabi made an application after the 
amount had been paid in the Imperial Bank he could not possibly ask the 
court to let him have rateable distribution and if he could not apply for 
rateable distribution it follows that he could not make an application for 
setting aside the sale under the provisions of O. XXI, R. 90, C. P. C. 

It may be pointed out that the first court held that Ale Nabi was 
not competent to make an application for rateable distribution - under 
Section 73, C. P. C. That order, we may point out, was final and was 
not appealable. The learned judge of the lower appellate court there- 
fore acted without any jurisdiction in setting aside that order. The 
provisions of Section 73, Cl. (2) are clear. It is enacted that 

Where all or any of the assets liable to be rateably distributed under 
this section are paid to a person not entitled to receive the same, any 
person so entitled may sue such person to compel him to refund the 
assets. 

Thus, it will be seen that, if the order of the first court was wrong, 
Ale Nabi had his remedy by instituting a suit against other decree- 
holders for getting a share in the assets. There could be no appeal under 
the law against the order passed by the first court holding that Ale Nabi 
was not entitled to rateable distribution. . 

We are, therefore, of opinion that it must be held that Ale Nabi’s 
application was not one which could be maintained, having regard to the 
provisions of Section 73 and O. XXI, R. 90, C. P. C. He had not applied 
for rateable distribution before the assets had been received by the court. 
In any case the order passed by the first court on this question was final 
and the learned judge of the lower appellate court had no jurisdiction to 
interfere with that order. It must therefore be held that the order passed 
by the court below remanding the case is unjust and without jurisdiction. 

For the above reasons we allow this revision, set aside the order passed 
by the lower appellate court and restore that of the first court. The 
appellant will get his costs of this Court from Ale Nabi. 

Revision allowed 


NAGESAR RAM (Judgment-debtor) 
Versus 
RAJNET RAM (minor) THROUGH DAULATA AND ANOTHER 
(Decree-holders) * 

Chil Procedure Code, Or. 21, R. 18—Scope of —Whether a mortgage decree can 
be set off egainst a simple money decree—Or. 21, R. 20—Scope of—Permits 
one mortgage decree to be set off against another mortgage decree. 

A decree for sale obtained on foot of a mortgage is not a decree for pay- 
*F, A. F. O. 36 of 1935 
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ment of money within the meaning of Order 21, Rule 18, Civil Pro Gm 
cedure Code, and cannot therefore be set off against a simple money decree. F 
Order 21, Rule 20, Civil Procedure Code, permits one mortgage decree Rae 
to be set off against another mortgage decree, but it has no application to Nacsa Rax 
a case where one party has a decree for payment of money and the other v. 

a decree for sale or for enforcement of a charge. Sheo Shenker Keulapuri RAJNET Ram 
v. Chunni Lal, 14 A. L. J. 776 relied om; Venkata Reddi v. T. V. Dorasemsi 

Pillai, 63 NL L. J. 722 dissented from. 


First APPEAL from an order of MAULVI MUHAMMAD ZAMIRUDDIN, 
Subordinate Judge of Ghazipur. 

Shab Jamil Alom for the appellant. 

Shiva Prasad Sinha for the respondents. 

The judgment of the Court was delivered by 


` RaCHHPAL SINGH, J.—This is a judgment-debtor’s appeal arising out Rechbpel 
of execution proceedings. Siagh, J. 

The opposite party holds a simple money decree against Nagesar Ram, 
judgment-debtor, and has put that decree into execution. The appellant 
holds a mortgage decree against the opposite party. The only question 
for determination in this case is whether a mortgage decree can be set off 
against a simple money decree obtained by the opposite party against the 
appellant. 

Rule 18, Order XXI of the Code of Civil Procedure enacts that where 
application is made to a court for the execution of cross-decrees in separate 
suits for the payment of two sums of money passed between the same 
parties and capable of execution at the same time by such court, then:— 

(a) if the two sums are equal, satisfaction shall be entered upon both 

decrees; and 

(b) if the two sums are unequal execution may be taken out onl 

by the holder of the decree for the larger sum and for so adh 
only as remains after deducting the smaller sum shall be 
entered on the decree for the larger sum as well as satisfaction 
on the decree for the smaller sum. i 

One of the essential conditions is mentioned in Clause (3), Sub- 
clause (a) which runs as follows:— 

The decree-holder in one of the suits in which the decrees have been 
made is the judgment-debtor in the other and each party fills the same 
character in both suits. 

It will be seen that the rule relates to decrees for payment of money. 
As we have already pointed out, in the case before us we have a decree for 
payment of money on the one side and a decree obtained on the basis of a 
mortgage-deed for sale on the other. It cannot be said that a decree for sale 
obtained on foot of a mortgage is a decree for payment of money. 

Rule 20, Order XXI enacts that the provisions contained in Rules 18 
and 19 shall apply to decrees for sale in enforcement of a mortgage or 


ge 

Learned counsel for the appellant has contended before us that in 
view of the provisions of Rule 20, Order XXI of the Code of Civil Pro- 
cedure his case comes within the definition of a decree for money and he ° 
is entitled to set it off against the decree of the opposite party. We find 
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ourselves unable to agree with this contention. It appears to us that all 
that Rule 20 lays down is that the provisions of Rules 18 and 19 shall 
apply to cross-mortgage decrees, i.e., if two contending parties hold mort- 
gage decrees against each other then they will be able to set off decrees 
one against the other. We see nothing in the provisions of Rule 20 
which will warrant us in holding that a decree obtained on the foot of a 
mortgage becomes a decree for payment of money and therefore it can be 
set off against a simple money decree held by the opposite party. 

Learned counsel for the appellant cited before us several cases but we 
will make a reference to some of them. ‘The first case on which he relied 
is the case of Nagarmal v. Ram Chand. We have read the judgment 
passed in this case and we do not think that the Court in that case laid 
down that a mortgage decree is a decree for money and can be set off 
against a simple money decree. The head-note of that case is somewhat 
misleading. The learned Judges who decided the case never laid down 
a definite proposition as mentioned in the head-note. It appears from a 
perusal of that judgment that it was argued before their Lordships that a 
decree for sale for enforcement of a charge against immovable property 
could be set off against a simple money decree, and reliance was placed on 
the provisions of Rule 20, Order XXI of the Code of Civil Procedure. 
The-question was not decided. Their Lordships set down the contentions 
raised on both sides and did not decide the matter one way or the other, 
and so it cannot be said that this case is any authority for the proposition 
put forward by learned counsel for the appellant before us, The other 
case relied upon is the case of Sobha Ram Gopal Rai v. Tara Chand. In 
our opinion this is no authority for the contention put forward before us. 
All that was decided in that case was that as there were applications for 
execution of both the decrees, Order XXI, Rule 18 applied and court 
could set off smaller amount due from B against the Jarger amount due to 
him from A, although A had already secured attachment of B’s decree 
against himself. There is nothing in this judgment to show that the 
learned Judges Were called upon to decide the question as to whether or 
nòt a decree obtained on the basis of a simple mortgage deed for sale would 
be set off against a simple money decree. We may point out that the 
decisions of the Madras High Court on this question are certainly in favour 
of the contention which has been advanced before us by learned counsel 
for the appellant. We may refer to the latest decision of the Madras High 
Court in Venkata Reddi v. T. V. Dorasami Pilla#®. In that case it was 
decided by the learned Judges that a mortgage decree could be set off 
against a simple money decree. 

We respectfully dissent from the view taken by the learned Judges 
of the Madras High Court on the point in question. In this connection 


| We may refer to a case of our own court, Sheo Shanker Kaulapuri v. 


Chunni Lal. In that case one of the contending parties had a simple 
money decree and he applied for its execution and on the other side the 
Opposite party had put in an application for execution of a mortgage 
decree for foreclosure. The learned Judge who decided the case held that 
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under Order XXI, Rule 18, Civil Procedure Code, there could -be no set- Grn 
off inasmuch as the applicants filled distinct characters in the two cases. ae 
At page 781 the learned Judge made the following observations:— ee 
Prior to the passing of Act V of 1908 (the present Code of Civil Proce- Naazsar Rax 
dure) it had been held that a decree for sale is not a decree for payment re 
of money within the meaning of Section 230 and Section 246 of the Code ATRE ae 
of Civil Procedure. This point has been cleared up by Rule 20 of this Rechbpal 
Order. The provisions of Rules 18 and 19 apply now to decrees for sale Singh, J. 
as well. Rule 20, however, does nothing more than make the provisions 
contained in Rules 18 and 19 applicable to decrees for sale. The two 
decrees proposed to be set off against each other must come within the 
provisions of these rules before they can be so set-off. 
In our opinion if we may do so with respect, this is the correct view to take. 
If the legislature had intended that the provisions of Rule 18 should govern 
cases in which there is a mortgage decree on the one side and a decree for 
payment of money on the other hand that intention would have been 
made clear by stating in Rule 18 that the provisions of that rule will be 
applicable to cases of this description. 
Learned counsel for the appellant contended before us that Rule 20, 
Order 21, Civil Procedure Code, supported his contention. We are unable 
to agree with this argument. In our opinion the provisions of Rule 20, 
Order XXI are opposed to his contention. It will be noticed that the 
heading given to Rule 20, Order XXI is:— 
“Cross decrees and cross claims in mortgage suits.” Rule 20, Order 
‘ XXI enacts: 
. the provisions contained in Rules 18 and 19 shall apply to decrees for sale 
in enforcement of a mortgage or charge. 
' We may point out that this rule is new and was added in the Code 
of Civil Procedure for the first time when the new Code of 1908 came 
into force. It appears to us that the reason for enacting this rule was 
that legislature considered it desirable to make provisions under which one 
mortgage decree or a decree for the enforcement of a charge could be set 
off against another decree of the same description. So Rule 20 was enacted 
which made the provisions of Rules 18 and- 19 which related to a claim 
arising out of “Decrees for payment of money” applicable to decrees for 
sale in enforcement of a mortgage or charge. If a mortgage decree can 
be set off against-a decree for payment of money under the provisions of - 
Rule 18, Order XXI then it is not easy to understand the reasons for 
enacting Rule 20, Order XXI, Civil Procedure Code. It has also to be 
remembered in every decree for payment of money, there is a personal 
liability whereas in every decree for sale in enforcement of a mortgage or 
charge, there may be no personal liability. In enforcing a claim on the 
basis of a decree for payment of money, the decree-holder is entitled to 
ask for the arrest of his judgment-debtor. On the other hand, in mort- 
gage decree, the mortgagor is not personally directed to pay any sum of 
money but is only given an option to pay if he wishes to save the property 
in which he is interested. ‘The decree-holders, in such cases, do not fill the 
same character and, therefore, Rule 18 can have no application. The inter- : 
pretation which we place on Rule 20 is that it permits one mortgage- 
decree to be $t off against another mortgage decree; but it has no appli- 
72 i x ° 
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Cm cation to a case where one party has a decree for payment of money and 
~, the other a decree for sale or for enforcement of a charge. We are fur- 
ther of opinion that in order to attract the provisions of Order 21, Rule 18 
Naousa Rax it is necessary that the decrees sought to be set off against each other must 
be decrees for payment of money. 
Ra Ram 
a This being our view, we are of opinion that the order passed by the 
Rechbpe! Court below is correct. We accordingly dismiss the appeal with costs. 
Singh, J. 
a ee ae E | Appeal dismissed 


1936 


GAYA DIN (Plaintiff) 


CL 

HE VETSHS 

pes LALTA PRASAD anp otters (Defendants)* 

Feb. 14 Civil Procedure Code, Or. 9, R. 9 and Sec. 148—Suit dismissed for defanli— 


Application for restoration—Allowed’ on payment of costs within a specified 
Auisor, J. time end in case of default application to stend dismissed—Whether order 
legal—W kether on expiry of time fixed court could extend time for payment 

of costs—Sec. 148—Sco pe of. 

Where on the application of the plaintiff 2 case dismissed for default is 
restored on condition of the payment of costs to the opposite party on or 
before a date specified in the order and in case of default the application 
for restoration is to stand as dismissed. Held, that the order was legal. 
Abmad Hussin v. Har Deyal, I. L. R. 48 AIL 199 followed. 

Held, further, that on the expiry of the time fixed for the payment of 
costs the application stood as dismissed and the court no longer remained 
seized of the application and had no power to extend the time for payment 
of costs under Section 148, C. P. C. Balkrishna v. Pervathamal, 105 In. 
Cas. 124, Sajjadi v. Dilewer, I. L. R. 40 All. 579, Kshetra Moben v. 
Gour Moben, 37 C. W. N. 878 relied on. 

Scope of Section 148, C. P. C., pointed qut. 

Civi, REVISION from an order of MauLvI Guutam Nazir, Munsif 
of Kannauj District, Farrukhabad. 


G. S. Pathak for the applicant. 
C. B. Agarwal for the opposite parties. 


The Court delivered the following judgment:— 


Allsop, J. This is an application in revision by a plaintiff against an order of 
Gangs Neth, the learned Munsif of Kannauj dismissing his application for restora- 
v. tion of a suit which was dismissed for default. The plaintiffs suit was 
dismissed for default on April 12, 1934 the date which was fixed for the 

final hearing of the suit. On April 13, 1934 an application was made 

by the plaintiff for restoration of the suit, this was allowed on September 

15, 1934 on condition of payment of Rs. 8 for costs to the opposite party 

on or before October 27, 1934. In case of default the application was to 

stand as dismissed. Rs. 4 were paid on September 15, 1934 to the 

opposite party and the balance was not paid upto October 27, 1934. 

On October 29, 1934 an application was made on behalf of the plaintiff 

for permission to pay the balance and for direction to the opposite party’s 

e counsel to receive it. The learned Munsif dismissed this application on 
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the ground that he had no power to extend the time for payment of Gm 
costs. 

The first point that arises for consideration in this case is whether = 
2 conditional order such as passed in this case could have been validly Gara Dm 
passed under Order 9, R. 9. Rule 9 lays down that if the plaintiff tarra Passan 
satisfies the court that there was sufficient cause for his non-appearance when — 
the suit was called on for hearing the court shall make an order setting cee Nei, 
aside the dismissal upon such terms as to costs or otherwise as it thinks 
fit and shall appoint a day for proceeding with the suit. 

The Rule makes a clear provision for the passing of a conditional 
order. A doubt was expressed about the validity of such an order in 
Jagernath Sabsi v. Kemta Prasad’. It was observed: 

It seems to us that the provisions of Order 9, Rule 13 do not con- 

late the passing of a conditional order such as to have an effect 

a ee to that of a prelua george in a suit for pre-emption or 
on a mortgage. 

This doubt has been cleared by the decision in Abmad Husain v. 
Her Deya. There it was held that an order restoring a case dismissed 
for default on condition of the payment of a reasonable amount of costs 
to the opposite party within a time:fixed by the order was not an illegal 
order but on the contrary was an order contemplated by Order 9, R. 13 
of the Code of Civil Procedure. 

The order being legal and valid the next question is what was the 
effect of the order on the expiry of the time fixed for the payment of the 
costs. As already stated the order was that in case of default of pay- 
ment of the costs upto October 27, 1934 the application would stand dis- 
missed. The effect was that as soon as the time fixed in the order expired 
the application stood as dismissed and the court no longer remained 
seized of the application. 

Learned counsel for the applicant relies on Sec. 148 which relates 
to enlargement of time. It lays down:— \ 

Where any period is fixed or granted by the court for the doing 
of any act prescribed or allowed by this Code the Cort may in its dis- 
cretion from time to time enlarge such period even though the period 
originally fixed or granted may have expired. 

The learned counsel has urged that he was entitled to extension of 
time under Section 148, Civil Procedure Code and cites Anant Ram v. 
Sital Din? in support af his argument. On a careful reading it will be 
found that it does not support his case. The order in question has not 
been correctly reported in the case. It was:—. 

Accordingly I direct that the suit shall go back to the lower court 
For eel ort Condition) hac richin one moat eae tbe dar de gat Ge 
appellant shall place on the record all the papers that may be necessary 
for measurements being carried out from a ‘Sahadda’ and in case that 
is not done the remand order shall not take effect and the appeal shall - 
stand dismissed automatically upon a report being made by the court 
below that the order of this Court for filing papers had not been com- 
plied with. 
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C There the learned Judge held that the order did not amount to a 
1936 decree and consequently Section 148, Civil Procedure Code applied. What 
he meant was that the matter had not been finally disposed of by the 
n Dos order and therefore Section 148 applied. He observed:— 


LALTA Prasan p Under Section 2, Civil Procedure Code a decree is defined as: “The 
R formal expression of an adjudication which so far as regards the court 
expressing it conclusively determines the rights of the parties with re- 

gard to all or any of the matters in controversy in the suit.’ 

He went on to observe:— 

If the papers had been filed by the plaintiff in time the whole matter 
would have been re-opened so that it cannot be said that the rights of 
the parties had been conclusively determined. This being so, it appears 
to me that the-first order of the District Judge did not amount to a 
decree and in consequence it was open to him to give further time. 

This case went up in Letters Patent Appeal before a Full Bench 
vide Sital Din v. Anant Ram*. The Full Bench considered the order 
in question and upheld the decision on the ground that the order 
was not final and did not become operative by its own force. There it was 
observed at p. 132:—The learned single Judge of this Court was of 
opinion that the order was not final and it could have been extended if 
the learned District Judge was inclined to extend the period. We agree 
with the view taken by the learned single Judge of this Court. What 
the learned District Judge meant when he said “the appeal shall stand dis-~ 
missed automatically upon a report being made.............. ” was 
that he was passing a sort of stop order and at that moment he was not 
inclined to grant any further time to the plaintiff. The word “auto- 
matic” and the expression “upon a report being made” are somewhat 
contradictory. If the final order depended on receipt of a report from 
the court of first instance it cannot be said that the order of the learned 
District Judge became operative, by its own force without any report 
being received from the lower court. 

The application of Section 148, Civil Procedure Code depends on 
the question whether the matter has been finally disposed of by the court 
and the court is seized of the matter and has control over it or not. If 
the order is not final and the court retains its control over and is seized 
of the matter it has full power to make any just and necessary order 
therein including in appropriate cases the extension of time and Section 
148, Civil Procedure Code can be applied. On the other hand if the 
effect of the order is that in the event of non-compliance it operates auto- 
matically and without further intervention of the court the section can- 
not be applied for the obvious reason that the court ceases to be seized 
of the matter and becomes functus officio. ‘This view is supported by 
authorities. In Balkrishna vw. Parvathemal the order was:—That 
security shall be given within a month otherwise the petition shall stand dis- 
missed.” It was held that the time could not be extended. Similarly 
in Sajjadi v.~Dilawar® where the order was: “That extra court-fee shall 
° be paid within a week otherwise the suit shall stand dismissed” and in 
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Kshetra Mohan v. Gour Mohan", where the order was—"That extra court- 
fee shall be paid within a week otherwise the appeal shall stand dismissed” it 
was held that no extension could be granted. 
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The order of the learned Munsif is correct. ` There is no force in the sae ii 


application, It is therefore ordered that it be dismissed with costs. Laura Prasan 
l Appeal dismissed Allsop, J. 
"37 Cal W. N. 878 ae Nath, 


SHEO SAHAI (Plaintiff) 
versus am 
TILOK SINGH anv orHers (Defendants) * 1936 
Abadi—Riaye’s honse—Falls down—Right to rebuild not terminated—Bui must | 
be exercised within reasonable time—Sile when deemed to be abandoned, = Ma? N 
The mere fact that a rieys’s house in a village completely falls down Nrxar- 
does not justify the zamindar to take possession of the site, unless the vran, J 
circumstances afford a reasonable ground for believing that the rieys had 
abandoned all intentions to rebuild it. In cases of doubt the zamindar 
might well give notice to the occupier of a ruined house requiring the 
latter to rebuild the house and intimating that itr case the house was not 
rebuilt within a reasonable time, the zamindar would treat the site as 
abandoned and would resume possession thereof. 
Mabadeo v. Rem Bherose, A. I. R. 1923 All 365 relied on. 
SECOND APPEAL from a decree of S. M. Muni Esq., Subordinate 
Judge of Shahjahanpur. i l 
M. L. Chaturvedi for the appellant. 
Shiza Prasad Sinha for the respondents. 
The following judgment was delivered by 
NIAMATULLAH, J.—This is a plaintiff’s appeal in a suit for possession Nieset- 
of a house. Both the lower courts dismissed it, and the plaintiff has pre-  »/lab, J. 
ferred the present second appeal. The house in dispute lies in village 
Rura, district Shahjahanpur. The plaintiff’s father was a ‘patwari’ of 
village Rura, and had also an occupancy holding in that village. The 
present case relates to his residential house.- The plaintiff himself has 
been a patwari in a village in the adjoining district of Kheri. The house 
was in a dilapidated condition for sometime. - One ‘sahdari’ was, how- 
ever, in existence. It fell down in July 1932. ‘The plaintiff’s case is that 
he attempted to rebuild the house in Pus following, ie., December 1932, 
but the defendants, who are the zamindars of the village, prevented him ` 
from doing so. He then brought the suit, which has given rise to this 
appeal, on January 9, 1933. 
The defence was that the plaintiff was the occupier of the house only 
as a ‘riyaya’ and that he abandoned it; the house fell into ruins, and the 
, defendants, who are the zamindars of the village, took possession of the 
site, as they were entitled to do. The principal question, which emerged 
from the pleadings, was whether the plaintiff abandoned the house and 
allowed it to fall into ruin, so as to entitle the defendants (the zamindars) 
to resume possession of the site. ° 
s ae -. 9S, A. $2 of 1934 z 
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The learned Subordinate Judge found that the major part of the 
house had. fallen down about 10 or 11 years before the suit, except for 
one ‘sahdari’, which remained standing till Asarb (July) 1932, when the 


SHEO oc ‘sahdari’ ao fell down, and that the plaintiff did not rebuild the house. 
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Nismat- 
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The learned Judge held that, in those circumstances, the site should be 
deemed to have been abandoned by the plaintif and the defendants (the 
zamindars) were entitled to take possession of it. 

It is contended on behalf of the defendant- respondent that this is a 
finding of fact which should be taken as conclusive in second appeal 
The question whether, in given circumstances, the occupier of a house 
should be deemed to have abandoned it depends upon the inference of the 
occupier’s intention from the proved facts of a particular case, and is not 
necessarily one of fact; but assuming that, in this case, the finding is one 
of fact, I think it is vitiated by a disregard of an important piece of evi- 
dence afforded by a decree inter partes. In 1923 the plaintiff sued the 
defendants for recovery of possession of this very site, which had been 
taken possession of by the latter apparently on the ground that the house 
had fallen down and the plaintiff had abandoned it. The ‘sahdari’ was 
the only remnant of the house. The relief, which the plaintiff claimed, 
was recovery of possession of the house and injunction restraining the 
defendants from interfering with the plaintiff’s house and directing them 
to remove their ‘ghura’ and certain pegs, which they had fixed. The only 
paper relating to that litigation which is on the file is the decree. It gives 
the substance of-the plaintiff’s claim and awards to him possession of the 
house shown by the letter B in the amin’s map made part of the decree. 
It also grants a mandatory injunction directing the defendants to remove 
their ‘ghura, ‘kanda’ and the pegs. The plan clearly shows that the con- 
dition of the house in 1923 was the same as it was before Aserb 1932, 
when the ‘sahdari’ fell down. Rightly or wrongly, the Court held bet- 
ween the parties that the existence of the ‘sahdari,’ coupled with the deter- 
mination of the plaintiff to retain possession of the house, precluded the 
inference of abandonment on his part. So long as that state of things 
existed, no occasion could arise, in view of the decree, for the defendants 
to take possession of the site. When the ‘sahdari’ fell down in July 1932, 
the defendants thought that, in the altered circumstances, they were justi- 
fied in doing what they had been held not to be entitled to do in 1923. 

According to the plaint in this case, they took possession of the house 
on December 26, 1932. The plaintiff lost no time in instituting the 
present suit, which was brought on January 9, 1933. The mere fact that 
a riays’s house completely falls down does not justify the proprietor to 
take ion of the site, unless the circumstances afford a reasonable 
ground for believing that the risya had abandoned all intention to rebuild 
it. In the present case, the defendants were not justified in assuming 
that the plaintiff had abandoned all intention of rebuilding the house, 
in view of the past history and the determination of the m to main- 
tain his possession. The defendants should have done some 
tain the plaintiffs intention, if they were themselves spo oe 
faith, In cases of doubt the landlord might well give notice to hel = 
pier of a ruined house requiring the latter to rebuild the house and inti- 
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mating that in case the house was not rebuilt within a reasonable time, 
he (the landlord) would treat the site as abandoned and would resume 
possession thereof. ‘The plaintiff's attitude as regards his house had been 
made clear in the earlier litigation, and nothing happened during the 
period which followed to justify that he had changed his mind. The 
house was his ancestral residence, but he had to live in another village, 
because the rules of his service required that he should reside within his 
circle so long as he was employed as a patwari. According to the plaintift’s 
evidence, his family lived in the house until his brother died 10 or 11 
years before the suit. The plaintiff has been holding his present post for 
the last 25 or 26 years. After his brother’s death his family removed 
to the village in which he himself has to reside. His position appears to 
have been one of ‘difficulty. On the one hand, he did not desire to sever 
his connection with the village Rura, where he had an occupancy holding 
and a house. On the other hand, he could not afford to maintain his 
house—presumably a mud house—in good repairs, which would cost him 
something every year. In’all the circumstances of the case, I do not think 
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that the plaintiff intended to abandon the house. As already stated, the 


mere fact that the house completely fell down does not necessarily lead to 
the conclusion that his right to rebuild terminated. The position might 
have been different if a long time had elapsed after the sahdari fell down 
so as to warrant the belief that he had no intention of rebuilding it. But 
the defendants took possession of the site not long after the rains and 
before the plaintiff had sufficient opportunity of rebuilding it. This view 
finds support from Mabadeo vw. Rem Bharose! 

P Walle? nese, oer ae TE decrees of the lower 
courts and decree the plaintiffs suit for possession and for injunction 
restraining the defendants from interfering with the plaintiff’s attempt 
to reconstruct his house. ‘The plaintiff will have his costs in all the courts. 

Appeal allowed 
Leave to appeal under the Letters Patent is allowed. 
A LR. 1923 y All. 365 (2) 
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MOHAMMAD SHAKIR DAD KHAN anp orHens (Decree-bolders) 
Versus 
SAHU NAND KISHORE (Judgment- debtor) * 

Limitation Act, Sec. 182(5)—Application for execution of two decrees—Court 
finds thet requirements of Or. 21, Rules 11 to 14, C. P. C. not complied 
with on admission of counsel—A pplication rejected as not mainisinable— 

` Subsequent application for execution of one decree—Previons application 
relied on for saving limitatlon—W bet her previous decision against its enter- 
tainability operates as res judicata. > 
N ee POREN RARE A EE EPEE ener a neers ee ee 
suits, the parties in the two suits being the same. Before notice had 
issued to the judgment-debtor.on this application, counsel for the decree- 
holder said that an, order under Section 144, Civil Procedure Code was 
necessary for an item for which execution was desired. The court found 
that the requirements of Order 21, Rules 11 to 14 Da oe 
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on the admission of the counsel for the decree-holder, and the court there- 
fore rejected the application as not entertainable. The present application 
for execution of one of the decrees being prima facie barred by limitation, 
the decree-holder relied for saving limitation on the previous application. 
Held, that no question of res fudicata can arise from an order which was 
not inter partes and which was merely the rejection of an application by 
the court. Held, further, that the previous application was according 
to law in regard to the items which were concerned with the suit, the 
decree in which was now sought to be executed independently, and would 
therefore save limitation. 
Keyastha Company Lid. v. Site Rem Dube, 52 AIL 11=1929 A. L. J. 
983 and Khbali-ur-Rabman Khan v. Collector of Etab, 1934 A. L. J. 110 
relied on. ` 
LETTERS PATENT APPEAL from the decision of the Hon’sLe Me. 
JUSTICE ALLSOP. 
A. M. Kbwaje-for the appellants. 
N. Upedbya for the respondent. 
The judgment of the Court was delivered by 
BENNET, J.—This is a Letters Patent appeal by a Bese noone under 
the following circumstances :— 
The decree-holder has made an application for execution of a decree 
in suit No. 127 of 1923 in which a decree was passed in his favour in 
F. A. No. 204 of 1925 by this Court on May 8, 1929. The present 


_ application was made on December 8, 1932 and the decree-holder relies 


for saving limitation under Art. 182(5) of the Limitation Act on a pre- 
vious application made by him on March 29, 1932. ‘The question before 
us is whether that previous application is one which comes within the terms 
of Art. 182(5) which provides as follows:— 

The date of the final order passed on an application made in accordance 
with Jaw to the proper court for execution, or to take some step in aid of 
execution of the decree or order. 

The application made on March 29, 1932 was for four items:— 

(1) Rs. 179 costs of the appeal; 

(2) Rs. 178-8-0 costs of application for leave to appeal to a 
Privy Council. 

(3) Rs. 268-12-0 costs of another suit No. 100 of 1926; and 

(4) Rs. 131-4-0 the amount by which mesne profits were reduced 
by the High Court in suit No. 100 of 1926. 

The applicant had thus claimed execution in regard to two suits. 
One of these suits was the present suit which was a suit for possession of 
the property. The other suit No. 100 of 1926 is a suit for damages for 
cutting down certain trees. The parties in the two suits were the same. 
Before notice had issued to the judgment-debtor on the application of 
March 29, 1932, counsel for the applicant said that an order under Sec- 
tion 144, C. P. C. was necessary for an item for which execution was 
desired (“jis raqam ka ijra chahta hai”). The court therefore passed 
an order that the application was not entertainable. This was an order 
of rejection of the application. Learned counsel for the judgment-debtor 
contends firstly that the application was not in fact according to law, and, |, 
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secondly, that this point has been decided in favour of his client by the 
court passing the order that the application was not entertainable. On 
the other hand for the decree-holder it was represented that the appli- 


i ; : ; ; M 
cation was according to law in regard to the items which were concerned AEG EE 


with suit No. 127 of 1923 and its appeal and that mere inclusion of other 
items for which execution was asked would not make the whole appli- 
cation one which was not in accordance with law. It was further con- 
tended that inasmuch as no notice had issued to the judgment-debtor 
under Order 21 the order of the court could not amount to res judicata. 
The matter before us would have come before the court under Order 21, 
Rule 17 which states that on receiving an application for execution of 
the decree the Court shall ascertain whether the requirements of Rules 
11 to 14 bave been complied with. The court found that those require- 
ments were not complied with on the admission of the counsel for 
the decree-holder and the court therefore struck off the application as 
not entertainable. We do not think that any question of res judicata 
can arise from an order which was not inter pertes and which was merely 
the rejection of an application by the court. There are certain rulings 
of this Court and of their Lordships of the Privy Council in regard to 
the question of limitation in execution proceedings. In Kavyastha 
Company Limited v. Sita Rem Dube' there was a Full Bench decision in 
which d matter before the division bench which was referred to the 
-Full Bench was the application of one Raghunath Prasad on February 13, 
1919 to have his name entered as the transferee of the decree-holder and 
that application was rejected by the execution court. Nevertheless the 
question which was referred was whether limitation was saved by this 
application and the question dealt with was whether an application which 
was not shown to be bona fide would save limitation. It is true the 
actual question of the grounds on which the application was rejected was 
not the subject of reference to the Full Bench but presumably that 
aspect of the question might have been brought to the notice of the Full 
Bench, but no suggestion of that sort was made. This ruling of the 
Full Bench was afterwards affirmed by their Lordships of the Privy 
Council in KAslil-ur-Rabman Khan v. Collector of Etab’. In considera- 
tion of these rulings we are of opinion that there is no res judicata 
arising from the application and the order on it and further that the 
application is one which would save limitation because so far as the items 
concern with the suit No. 127 of 1923 the application was one which 
was in accordance with law. ‘Therefore as a new start for’ limitation 
arose from the order rejecting that application the present application 
for execution is within time. 

Accordingly we allow this Letters Patent appeal and we set aside 
the order of the learned single Judge of the court and we restore the 
order of the learned Subordinate Judge with costs throughout and we 
dismiss the objection of the judgment-debtors and direct that proceed- 
ings in execution- should continue. a 
_ Appeal allowed 
11. L, R. 52 AIL 11-1929 A. L. J. 983 11934 A. L. J. 110 
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Crm SOBHA RAM (Plaintiff) 


1936 Per 

ei TIKA RAM (Defendant) * 

Feb. 15. Tori—Suit for demages against person enticing sway plaintifs wife—W bether 
nai mainteinable—limitation Act, Ari. 22—'Injury to person’—Meaning of. 

Cj. Where the plaintiff brought a suit for damages against the defendant 
Benner, J. . on the ground that the defendant had enticed away the wife of the 


plaintiff, while the plaintiff was away from his home, and had attempted 

to have sexual intercourse with her, and the plaintiff was thereby greatly 

defamed and disgraced, had to suffer humiliation, and was put to worry 

and expense. Held, that the defendant committed an actionable wrong 

for which the husband was entitled to recover damages. Held, further, 

that Art. 22, Limitation Act, which applied to a case of injury to the 

person of the plaintiff, was inapplicable-to the present suit, which was 
governed by the general Art. 120. 

LETTERS PATENT APPEAL from the decision of Mr. JUSTICE GANGA 
NATH, reported in 1935 A. L. J. 1003. 


Baleshweri Prasad and G. S. Pathak for the appellant. 
B. Malik for the respondent. 


The judgment of the Court was delivered by 


Bennti, J. BENNET, J.—This is a Letters Patent appeal from the decree of a 
learned single Judge dismissing the suit of the plaintiff. The plaintiff 
brought a suit for damages against the defendant on the ground that the 
defendant had enticed away the wife of the plaintiff, while the plaintiff 
was at Calcutta. 

The home of the plaintiff and of the defendant is in a village in 
tahsil Bah of Agra district, and the plaintiff alleged that his wife had been 
taken away by the defendant from that village to another village under 
the pretext that she would be carried away to Calcutta, and had been 
locked up in the house of the defendant, and the defendant had attempted 
to have sexual intercourse with her, and that an alarm being raised the 
defendant ran away. ‘The plaintiff then came from Calcutta. ‘The 
defence was a denial that the defendant had taken any part in the matter. 
The plaintiff in the first instance went to the criminal court under Sec- 
tion 498, I. P. C. and the defendant was convicted and sentenced to a 

á fine of Rs. 50. The two civil courts below have held that the facts alleged 
by the pldintiff were established, and have held that the enticement of 
the wife of the plaintiff is a ground for awarding damages to the plaintiff, 
and have awarded Rs. 400 against the defendant. ‘The learned Judge of 
this Court has referred to various rulings of English courts and various 
books on law, which deal with the action ‘of seduction, and especially that 
action in regard to the seduction of a daughter or a servant of the plaintiff. 
We are of the opinion that the question of the action of seduction ‘of a 
daughter or a servant has no bearing on the present case. In our opinioni 
the husband has a right to the society of his wife, and the infringement 

e of that absolute right by any other person is a tort. It does not matter 
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that in this particular case the husband was at the time of the acts com- 
plained of in Calcutta, and that he was not present. It is not the mere 
depriving of a husband for a day or two of the society of his wife which 
gives rise to this action; it is the fact that the defendant has acted in a 


.| way towards the wife of the plaintiff which is illegal, and which he is 


not entitled to do. 
In Halsbury’s Laws of England, Volume 16, it is laid down in 
Paragraph 957: i 
i If a third person without just cause, persuades or entices a wife to 
live apart from her husband........ that person commits an actionable 
wrong for which the husband is entitled to recover -damages, 
In Paragraph No. 958 it is stated: 
A husband may also maintain an action for damages for the loss of 
society or services of his wife against a third person in respect of any 
other wrongful act whereby he is deprived of the benefit of such society 
of services. 
The case of a wife stands on a different footing from that of a servant or 
daughter because there is a contract of marriage between the husband and 
the wife. The action of the defendant infringed that contract of marri- 
age, and on account of the infringement of that contract the husband is 
entitled to damages. Learned counsel for the defendant objected to the 
wording of Paragraph 8 of the plaint in which it was stated that 

in above acts of the defendant were highly improper, against the etiquette 

of society and unlawful. The plannd sa endy py dael ad 

disgraced, was put to much shame, had to suffer humiliation, was put to 

considerable expense and worry and suffered great loss in business also in 

other ways. l 
We consider that the wording of this paragraph is a very fair summary 
of the grounds on which a plaintiff may bring an action of this nature. 
Moreover it is to be noted that the Penal Code provides in Section 498 
for 2 complaint to be brought against a person who entices away any 
married woman with intent that she may have illicit intercourse with any 
person. The action of the defendant was therefore a crime against the 
pection and has been so found by the court. It is provided in the Cri- 
minal Procedure Code, Section 199, that no court shall take cognizance 
of an offence under- Section 498, Indian Penal Code except upon a com- 
plaint made by the husband of the woman or certain other persons in his 
absence; that is, the criminal law recognises that this particular offence 
of Section 498, I. P. C. is an offence which is specially directed against a 
husband, and that a husband is a person aggrieved by such an offence. 
If, therefore, the matter is an offence against the husband in the penal 
law, it must also be a tort against that husband in civil law, which will 
entitle him to sue for damages. No ruling or authority has been shown 
to us by the learned counsel for the defendant which would entitle us to 
hold that the plaintiff would not be entitled to damages in a case like 
the present. l 

There has been some discussion in regard to the plea of limitation, 

and the learned single Judge was under the impression that Article 22 
of the Limitation Act es apply. That article prescribes a period of 
one year for compensation for any other injury to the, person. Injuries 
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to person mean physical injuries to the plaintiff. This is not a case of 
injury to the person of the plaintiff. We are of the opinion that the 
proper article is 120, the a for suits for which no period of limitation 
is provided elsewhere in the Schedule, and the period for that article is 
six years. The suit was brought well within that period and therefore it 
is not barred by limitation. 
` For these reasons we allow this Letters Patent appeal with costs 
throughout and restore the decree of the lower appellate court. 
) Appeal alowed 


NANDU MAL (Judgment-debtor) 
versus 
PANNA LAL AND ANOTHER (Decree-holders)* 
Tenancy Act (III of 1926), Sec. 3(15}—Grove-lend and Garden—Distinction 
between. 
If a piece of land comes within the definition of ‘groveland’ then under 
Sec. 3(2), Tenancy Act of 1926, the land is agricultural land, and in 
view of a Government notification (which stated that agricultural land 
as defined by the Tenancy Act should be sold only through the Collector 
and the sale of such property has been stayed) such land cannot be sold 
through the civil court amin. If on the other hand the land is not 
agricultural land but is a garden then it may be sold through the civil 
court amin. ‘The criterion to draw the distinction between a garden and 
a grove is supplied by the definition of grove in Sec. 3(15), Tenancy Act 
of 1926. A distinction is drawn in regard to the kind of fruit trees. 
Certain fruit trees such as guavas, peaches, plantains, papitas etc., are 
trees which do not constitute a grove, but on the other hand mangoes, 
jack fruit etc., which occupy the land for a long period, do constitute a 
grove. 
Rem Adhin v. Lachhmi Narain, 1935 A. L. J. 989 referred to. 
_ Execution First APPEAL from the decision of the First Subordinate 
Judge of Saharanpur. 


P. L. Banerji and Panna Lal for the appellant. 

S. K. Dar and S. K. Mukerji for the respondents. 

The judgment of the Court was delivered by 

BENNET, J.—This is a judgment-debtor’s objection against an order 
of the lower court in execution. The decree-holder made an application 
asking that a garden, area 13 bighas, 3 biswas of land, containing all sorts 
of fruit-bearing and timber trees with flower beds and house should be 
sold in auction sale in execution of his decree. There was a Government 
notification in the Gazette, dated March 26, 1932, which stated that 
agricultural land as defined by the Agra Tenancy Act should be sold only 
through the Collector and the sale of such property has been stayed. The 
present application is for sale through the civil court amin. The ques- 
tion before us is whether the area in question can be considered agricul- 
tural land or not. ‘The court below has considered that it is not a grove 
but that it comes under the definition of “garden.” Unfortunately the 
court below has applied an erroneous criterion to draw the distinction 
between a garden and a grove. The court considered that the distinction 

*E. F. A. 237 of 1934 
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was whether it stood on the zamindar’s own land or on the land of the 
person who did not own the trees. The distinction is not correct. The 
definition of “grove”. is given in the Agra TenancyrAct, Act III of 1926, 
Section 3(15) as follows:— 
grove-land means any specific piece of land in a mahal having trees planted 
thereon in such numbers that when full grown they will preclude the 
land or any considerable portion thereof being used primarily for any 
other purpose, and the trees on such land ‘constitute a grove. 

Explanation I—The- word “trees” does not include tea plants, rose 
bushes, betel plants, plantains and papitas, or any mere shrubs, bushes, 
plants or climbers. 

Explanation I.—The word “trees” includes fruit-bearing trees, such as 
mango or jack fruit, which occupy the land for a long period, but does 
not include trees, such as gauvas or peaches, which occupy the land for 
comparatively short period. 

It is therefore necessary that the court below should ascertain whe- 
ther this piece of ground does come within this definition of “grove-land” 
or not. If the ground comes within the definition of “grove-land” then 
under Section 3(2) the land is agricultural land and cannot be sold 
through civil court amin. If on the other hand the land is not agricul- 
tural land but is a garden then it may be sold through civil court amin. 
It will be noted that a distinction is drawn in regard to the kind of fruit 
trees. Certain fruit trees such as guavas, peaches, plantains, Papitas, etc. 
are trees which do not constitute a grove, but on the other hand mangoes, 
jack fruit, etc., which occupy the land for a long period do constitute a 
grove. It has been held in Rem Adbin v. Lachbmi Narain’, that land 
which has a grove on it and is in possession of the proprietor himself who 
planted the trees is agricultural land within the ee of the Govern- 
ment Notification in question published:in the U. P. Gazette of July 
26, 1932. 

i cried? Cotinsel nas iny ited ateeations once fact that in the appli- 
cation the word “house” is used. ‘The court has said nothing about the 
house in its order. This point may also be raised before the court below. 

We, therefore, allow this execution first appeal and remand the case 
to the court below to decide the objection of the judgment-debtor in view 
of the direction given in this judgment. Costs muerte incurred will 
abide the result. 


yds A. L. J. 989 


- SUNDER. 
versus 
EMPEROR* 
Excise Act (Local Act IV of 1910), Sec. 3(2)—Excise oficer—Mesning of— 
When a sub-inspector of police deemed to be an excise officer. 

A sub-inspector of police on whom any one of the powers referred to 
in Sec. 10, Excise Act, has been conferred, is an Excise Officer as defined 
in Sec. 3(2) of the Act. 

at v. Chbater Singh, 21 A. L. J. 922 and Chedi v. Emperor, 1932 
A. L. J. 107 followed. 

*Cr. Ref. 928 of 1935 
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CRIMINAL REFERENCE made by BHacwan Das Esq., Sessions Judge, 
Aligarh. 

S. B. L. Gøur for the accused. 

Assistant Government Advocate for the Crown. 


The Court delivered the following judgment:— 


NIAMATULLAH, J.—This is a reference by the learned Sessions Judge 
of Aligarh in a case under the U. P. Excise Act. One Sunder was 
originally prosecuted for being in possession of illicit liquor. ‘The report 
of the Chemical Examiner, on which depended the issue whether the 
liquor possessed by him was illicit, Was inconclusive, and the case had to 
be dropped in respect of that offence. The Sub-Inspector, however, 
moved the Magistrate, before whom the case was pending, that the accused 
be convicted of the offence of being in possession of liquor in excess of the 
quantity authorised by law (which includes provisions of the Act, the rules . 
and the terms of the license). The Magistrate proceeded to try the 
accused for the offence of being in possession of liquor in excess of the 
authorised quantity and eventually convicted him, awarding a sentence 
of fine of Rs. 5. 

An application for revision was filed before the learned Sessions 
Judge, who has made the present reference. The learned Judge has 
expressed the opinion that the trying Magistrate had no jurisdiction in 
view of the provisions of Section 70, Excise Act, which lays down that 
no Magistrate shall take cognizance of an offence punishable, inter alia, 
under Section 70(a), except on his own knowledge or suspicion or on 
the complaint or report of an excise. officer. It is pointed out that the 
Magistrate did not take cognizance of the offence on his own knowledge 
or suspicion and that there was no complaint or report of an “excise 
officer” before the Magistrate. It is clear that the learned Sessions Judge 
has taken the expression “excise officer” in the ordinary sense, implying 
an officer of the Excise Department. The trying Magistrate has furnished 
an explanation which refers to Emperor v. Chhater Singh’, which is an 
authority for the proposition that an excise officer is a person to whom 
any of the powers referred to in Section 10 has been given. A reference 
is made to a Government notification under which certain powers, refer- 
red to in Section 10, have been conferred upon all police Sub-Inspectors. 
The Magistrate, therefore, argues, on the authority of the case already 
referred to, that the Sub-Inspector who moved him to convict the accused 
of the offence of being in possession of liquor in excess of the authorised 
quantity, was an excise officer within the meaning of Section 70 of the 
Excise Act. This view seems to be correct and in accord with the pro- 
visions of the Excise Act, as interpreted by the decisions of this Court. 

Section 3(2) defines excise officer as 

A. Collector or any officer or person appointed or invested with powers 
under Section 10. 

All Sub-Inspectors of Police have had certain powers under Section 10 
conferred upon, them by a Government notification. A question might 
have arisen, in the absence of rulings which I must follow, as to whether 
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a Sub-Inspector should be considered to be an Excise Officer only if all 
the powers conferable under Section 10 have been conferred upon him, 
or whether if any one of numerous powers contemplated by that section 
has been conferred upon him he should be consi to be an Excise 
Officer. Emperor v. Chhater Singh, affirms the latter part of the question 
mentioned above. Chedi v. Emperor’, to which my attention has been 
drawn by the learned Assistant Government Advocate and which is a deci- 
sion by a learned single Judge of this Court, has also laid down, on the 
authority of the Bench decision quoted before, that a Sub-Inspector, on 
whom any of the powers referred to in Section 10 has been conferred, is an 
Excise Officer, as defined in Section 3 (2) of the Act. In this view, the 
Magistrate trying this case should be deemed to have taken cognizance of 
the offence on the report of an “Excise Officer”, as required by Section 70 
of the Act. 
There is no case for interference. Let the reference be returned. 
Reference rejected 
11932 A. L. J. 107 ; 


JASNAMI AND OTHERS 
VETSUS 
EMPEROR* 
Police Act (V of 1861), Sec. 31—Scope of—Nature of orders thet cen be passed— 
Bride and bridegroom being carried in palanquins—Objection by certain people 


posol keping oda oe TEs Baie ee re Sonen 

ing traffic and avoiding obstruction. It does not authori 
to issue an order which a Magistrate might have issued under Sec. 144, 
Criminal Procedure Code, to refrain from doing a perfectly legal act. 

The accused took out the bride and the bridegroom in palanquins through 

the inhabited area of a village. The high caste Hindus objected to such 
action as being contrary to the custom of the locality. With a view ‘to 
prevent the breach of the peace’ the circle inspector intervened and ordered 
that the palenquins should be carried empty. ‘This order was not obeyed 
and the accused forcibly put the bridegroom and the bride into the palan- 
quins and carried them through the village. ‘They were then prosecuted for 
an offence under Sec. 153, L P. C. Ha ‘chai ao Geil couse having bald 
that ‘there was any such custom having the force of law which prevents 
people from going over village sites in palanquins, the accused committed 
no illegal act. Held, further, that the failure of the accused to obey the 
order of the police officer did not amount to an illegal act within the 
meaning of Sec. 153, L P. C. because the police officer was not empowered 
to issue such an order under Sec. 31, Police Act (V of 1861). l 
CramanaL Revision from an order of J. R. W. BENNET ESQ., 

Sessions Judge of Kumaun. l Eaa 
D. P. Uniyal for the applicants. bars 
M. Waliullah (Assistant Government Adyocate) for the Crown. 


*Cr. Rev. 853 of 1935. - 
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The judgment of the Court was delivered by 


SULAIMAN, C. J.—This is an application in revision from an order of 
the Sessions Judge upholding the conviction of the accused persons under 
Section 153, I. P. C. and the sentences of fine imposed on them. 

It appears that the accused are Doms by caste who have recently be- 
come Arya Samajists. There has been a practice in some hill villages not to 
allow marriage processions with palanquins and dandies occupied by the 
bridegroom and the bride to pass through village sites. The high caste _ 
Hindus had on previous occasions objected to such actions. Indeed the 
present accused took out such a procession on November 16, 1933, which 
was obstructed and had to be postponed till December 22, 1933, when 
the present occurrence took place. The secretary of the local depressed - 
classes association submitted an application to the Deputy Commissioner 
stating that on the previous occasion, namely, on November 16, 1933, 
the marriage party had been intercepted and looted on the way by high 
caste Hindus and that the very marriage was to take place on December 
22, 1933, and it was just possible that the marriage party might be 
disturbed on the way. He therefore prayed that police arrangements 
should be made for their safe passage. The Deputy Commissioner 
ordered: 

If they want regular police, they cannot have them; they may have no 
protection if they want to go through villages on conveyances. If they 
are molested on the public way, the assailants will be prosecuted. 

The Deputy Commissioner apparently declined to grant the pro- 
cessionists the protection of the police if they insisted on going through 
the villages on conveyances, but offered them protection if they were 
molested while going along a public road. ‘The order contained no pro- 
hibition against their going on conveyances through the villages but merely 
contained an intimation that they should not in such an event expect pro- 
tection by the police. The qanungo and patwari were later directed to be 
present on December 22 and to prevent a breach of the peace. The 
accused took out a marriage procession on that day and when an objection 
was raised by the residents of another village both sides came to an agree- 
ment and the palanquins were allowed to go unoccupied while passing 
through the village. But the processionists entered the village of the 
bride and carried the bridegroom in the palanquin during the night 
time, when the villagers did not see the passengers. So no disturbance 
took place. But on December 23, 1933, the marriage procession started 
from the house of the bride at 10 o’clock in the morning and there was 
an objection raised by the high caste Hindus of the village that the palan- 
quins should be carried empty. ‘The qanungo, accompanied by the 
patwari, intervened and ordered that the palanquins should be carried 
empty. This order was not obeyed and the accused forcibly put the 
bridegroom and the bride into the palanquins and carried them through 
the village sites. They were then prosecuted for an offence under Sec- 
tion 153, I. P. C. on the allegation that they made the bride and the 
bridegroom to be carried in conveyances through the inhabited area of 
the village contrary to the custom of the locality. Both the Magistrate 
and the Sessions Judge came to the conclusion that there was a local 
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practice against such a conduct. | They also-thought that the gqanungo 
was empowered under Section 31 of the Police Act to issue the order for 
the purpose of maintaining law and order, and acted in good faith in 
trying to preserve peace. When the matter came up in revision before 
a learned Judge of this Court he felt some doubt as to the power of a 
police officer to prevent a person from doing what would ordinarily be 
considered to be a legal act though on a public thoroughfare, and has 
therefore referred the case to us. 

Now it has to be conceded that Section 153, I. P. C. cannot possibly 
apply unless there has been “doing anything which is illegal.” If the 
act done is illegal then if the other conditions laid down in the section are 
fulfilled, the case would be governed by it. One has therefore to see 
whether the act of the accused in taking out the bride and the bridegroom 
in palanquins through the village site was an illegal act. Now no civil 
court has held that there is any such village custom having the force of 
law which prevents people from going over village sites in palanquins 
or dandies. It may well be doubted whether such a custom can ever be 
recognised by a court of law. There is accordingly no finding that the 
accused committed an illegal act because they acted in defiance of any 
such custom having the force of law. l 

The learned Assistant Government Advocate supports the conviction 
on the ground that the act of the accused was illegal because it was con- 

to the order of the qanungo who in Kumaun has the status of a 
circle inspector. Now the action of the accused in defiance of the Circle 
Inspector’s order would be illegal, if the latter were authorised to issue 
that order. It is therefore necessary to see whether a circle inspector 
is empowered to order the bride and the bridegroom to get down from 
the palanquins in which they are being carried through inhabited parts 
of the hill villages. The act of gòing ugh the village on conveyances 
is in itself perfectly legal. It is not illegal within the meaning of Sec- 
tion 43 because it is neither an offence, nor is it prohibited by law, nor 
does it furnish a ground for a ‘civil action unless a custom having the force 
of law has been established. `> ~ 

The main question is whether under Section 31 the police officer 
whose duty it is to “keep order” on the public roads etc., and to prevent 
obstructions etc., can issue such an order. So far as the latter portion of 
the section is concerned theré can be no doubt whatsoever that the action 
of the accused did not in ‘any way cause obstruction on the public roads. 
There was no objection’ taken to the taking out of the palanquins them- 
selves. The objection was taken to the bridegroom and the bride being 
inside such palanquins. It cannot therefore be suggested that the fact 
that the bridegroom and the bride were placed inside the palanquins 
instead of being made to walk on foot on the public road caused any fresh 
obstruction which had to be preventéd. As a matter of fact even if there 
had been any obstruction on the public’ road this might well have lessened 
it. But if is contendéd that the’ words “keep order” mean ‘maintain 
law and order” and therefore also mean “prevent a breach of the peace”. 
It is therefore urged that a police officer when he finds that there is an 
apprehension of a breach of the public peace is entitled to issue necessary 


582 HIGH COURT [1936] > 


orders which would have the effect of preventing such a breach. Now 
although one is not inclined to give a narrow scope to Sec. 31 as that may 
hamper the police in their legitimate exercise of their duty in preserving 
the public peace and in’ preventing the commission of crimes, it is neces- 
sary not to give it so wide a scope as to empower all police officers under 
this section to do things which under the Code of Criminal Procedure are 
limited to being exercised by Magistrates or police officers of high rank. 
Section 31 is obviously intended to empower police officers to regulate 
trafic on public roads, to prevent the commission of offences on such 
roads, for example, affrays, and also to do their best to prevent obstruc- 
tion. Where a breach of peace is apprehended and there is a previous 
intimation, the proper course, of course, is to approach the Sub-divisional 
Magistrate for necessary orders. Section 144, Cr. P. C. gives ample 
powers to Magistrates to issue appropriate orders for the immediate pre- 
vention of a disturbance of public tranquillity; and in the exercise 
of his powers under that section a Magistrate is authorized to prevent 
the doing of even lawful acts. Again where there is an immediate 
danger of the commission of a cognizable offence a police officer may 
under Section 149, Cr. P. C. interpose for the purpose of preventing 
the commission of such cognizable offence. Where there is an immediate 
apprehension of a breach of the peace between two unlawful assemblies, 
the officer in charge of a public station may order either or both of the 
two unlawful assemblies to disperse, and failure to obey his order would 
amount to an illegal act and may constitute an offence under Section 188, 
I. P. C. Such was the case in Emperor v. Raghunath Vinaik Dhulekar’, 
where the sub-inspector had ordered the assembly to disperse on becom- 
ing convinced that it was likely to cause a disturbance of the public peace 
and his order being legal, the failure to obey it and acting contrary to 
his order amounted to an illegal act within the meaning of Section 151, 
I. P. C. The case of Shem Sundar Lal v. Emperor*, was a case where there 
was actually an ‘obstruction of a thoroughfare caused owing to the alter- 
cation which ensued between the accused, who was the driver of a bullock 
cart, and the tax collector when the former refused to pay the toll 
demanded from him. 

But we are unable to hold that Section 31 of the Police Act empowers 
every police officer, whether a police inspector or a constable to issue 
orders prohibiting the doing of otherwise legal acts simply because he 
apprehends that a breach of the peace would be committed by other 
persons if the persons ordered not to do the legal acts persisted in doing 
them. Such an interpretation of Section 31 would make it come in 
conflict with the various provisions of the Code of Criminal Procedure 
where particular forms of orders are within the exclusive authority of 
Magistrates or police officers. For instance, an order for the dispersal 
of an unlawful assembly can be made only by a Magistrate or an officer 
in charge of a Police station under Section 127, Cr. P. C. and a head 
constable is not empowered to act under that section. It could not have 
been the intention of the legislature to empower head constables to 
exercise under Section 31 of the, Police Act powers which have been 
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conferred exclusively on Magistrates and officers in charge of police 
‘stations under Section 127, Cr. P. C. Nor could it have been the 
intention of the Legislature to empower every police officer, including 
constables, to issue orders, for example, under Section 144, Cr. P. Code 
which a Magistrate only can issue. Sectio 31 is intended primarily 
for the purpose of keeping order on the public road, preventing con- 
fusion, regulating trafic. and avoiding obstruction. Orders passed in 
such cases would be well covered by the provisions of that section. In 
our opinion Section 31 does not authorise a police officer to issue an order 
ee ee 144, Cr. P. C. to 
refrain from doing a perfectly legal act. 

The act of the accused was a perfectly legal act in taking out the 
bridegroom and the bride in palanquins along public roads or highways 
and their failure to agree to carry out the instructions of the police 
officer to dismount did not amount to an illegal act within the meaning 
of Section 153, I. P. C. because in our opinion the police officer was not 
empowered to issue such an order’ If there had been any apprehension 
of an immediate breach of the peace he might have asked the assembly 
to disperse under Section 127, or if he had previous intimation of it he 
might have obtained an order under Section 144 from the Magistrate. 
Failing to have adopted either of these courses he could not arrogate to 
Gaal the power to order that the bridegroom and the bride should not 
"go in palanquins, We think that to uphold the conviction of the ac- 
cused in this case would amount to an undue interference with the liberty 
of ordinary citizens which is their right to enjoy. 

We accordingly allow this application and setting aside the convic- 
tions and sentences of the accused acquit them of the charge and direct 
that the fines, if paid, be refunded. 

Application allowed 


MOHAMMAD TAHIR and oTHERS (Plaintiffs) 


VETSUS 
BECHEY LAL anp oTHers (Defendants) * 
Limitation Act, Sec. 144—-Person in adverse Decree declaring that 


he bas no tithe—Whetber continuity of adverse possession interrupted. 

A decree declaring that a party in possession of immoveable property 
has no title to it bas not the effect of interrupting the continuity of his 
adverse possession as against the real owner and if he continues in adverse 
possession for 12 years before suit, his title is perfected. 

Singerevelo v. Chokkalings, L L. R. 46 Mad. 525 and Subbaiys Pen- 
deren v. Mobemmad “Mustafa, L L. R. 46 Mad. 751 relied on; Maba- 
devepps Dundappe v. Bhima Doddepas, J. L. R. 46 Bom. 710 dissented 
from. 

SECOND APPEAL from a decree of S. M. Munm Esq., Subordinate 
Judge of Shahjahanpur, confirming a decree of MauLvı Mazmar HUSAIN, 


Mukbter Abmad for-the appellants. 
P. L. Ksbatriya for the respondents. ` 


- *S, A. 101 of 1934- 


hem 
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The following judgment was delivered by 


BajPal, J.—This is an appeal by the plaintiffs who are heirs of one’. 


Mohammad Yahya. The- facts giving rise to the suit and the appeal’. 


may be briefly stated. It appears that one Mst. Sakina was the owner of ` 


11⁄4 biswa share in zamindari property and on March 15; 1916 she sold 
a 7 biswansi out of that share to one Sarfarazan. On the death of Mst. 
Sarfarazan, Mohammad Yahya became entitled to this 7 biswansi. In 
spite of the sale to Mst. Sarfarazan, Mst. Sakina remained in possession 
and in the year 1923 Mohammad Yahya, heir of Mst. Sarfarazan, had to 
bring a suit (No. 259 of 1923) for a declaration and injunction against 
Mst. Sakina in respect of this 7 biswansi share. The suit was decreed on 
January 31, 1924 and the decree of the trial court was confirmed in tepa 
on April 28, 1925. - 


In 1919 Mst. Sakina in spite of the sale of 1916 mortgaged the entire 
11⁄4 biswa zamindari property to Raghubar Dayal including the 7 bis- 
wansi share already sold to Mst. Sarfarazan. In 1923 she executed a fresh 
mortgage in lieu of the mortgage of 1919. ‘The sons of Raghubar Dayal 
then brought a suit on the basis of this mortgage (No. 314 of 1925) = 
after having obtained a decree purchased the mortgaged prope 
November 10, 1929 and since then they are in possession of the 114 
zamindari property. 

The plaintiffs who are. the heirs of Mohammad Yahya brought the- 
present suit on January 20, 1930 against the defendants who are the heirs, 
of Raghubar Dayal praying for a declaration that the plaintiffs were the, 


proprietors of a 7 biswansi share and that the said property was not sale- . 


able in execution of decree No. 314 of 1925. During the pendency ‘of 
this suit the plaintiffs further took the step ‘of obtaining symbolical pos- 
session in 1931 in execution of their decree in suit No. 259 of 1923, but 
it is worthy of note that Raghubar Dayal’s sons were not parties to the 
execution proceedings and the symbolical possession was obtained against, 
Mst. Sakina alone who by this time had lost all interest in the property. 
Courts below have dismissed the plaintiffs’ suit on the ground that it is 
barred by limitation. 

It is contended before me that this view of liw taken by the ata 
helow is incorrect, and the possession of the defendants cannot be said 
to be adverse to the right of the plaintiffs. Raghubar Dayal’s sons having 
purchased the property in execution of a decree against Mst. Sakina can 
undoubtedly tack their own possession to the possession of their prede- 
cessor Mst. Sakina, and if Mst. Sakina remained in uninterrupted adverse 

ion from March 15, 1916, the date of sale, up till November-10, 

1929 from which date Raghubar Dayal’s sons are in possession, then the 
laintiffs’ suit instituted on January 20, 1930 would obviously be barred 
time. The argument advanced by Mr. Mukhtar Ahmad on behalf 
of the plaintiffs-appellants i is that by reason of the decree obtained by the 
plaintiffs in suit No. 259 of 1923 the adverse possession of Mst. Sakina- 
was broken, and it is also argued that by obtaining symbolical possession 
in 1931 the plaintiffs have further improved their position. In support 


of his contention on these two points my attention was drawn to the case. 


` 


nd 
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of Mabadevap pa Dundappa v. Bhima dad ok Macleod, C. J. in some- 
` what similar circumstances observed: 
In my opinion in this case it cannot be said that the question of 

adverse possession arises in face of the plaintiff’s decree of February 1914. 
T That would put a stop to any adverse possession prior to the date of the 
decree. 

With great respect I am afraid I cannot agree with this proposition of law. 
In Singaravelo Mudaliar v. Chokkalinga Mudaliar*® it was held that a judg- 
ment of a court declaring that a party in possession of immovable property 
has no title to it has not the effect of interrupting the continuity of his 
adverse possession as against the real owner. If he continues in possession 
for 12 years before suit, his title is perfected. This case was cited in 
arguments by Mr. DeGruyther on behalf of the respondents before their 
Lordships of the Privy Council in Subbaiys Pandaran v. Mabaminad Mus- 
tapba Marcayar® and the contention apparently found favour with their 
Lordships. At page 755 they observed: 
Their Lordships do not think that the decree had that effect. At the 
moment when it was passed, the possession of the purchaser was adverse, 
and the declaration that the property had been properly made subject to a 
trust disposition, and therefore ought not to have been sejzed, did not disturb 
or affect the quality of his possession, it merely emphasised the fact that 
it was adverse. No further step was taken in consequence of that decla- 
ration until the present proceedings were instituted, when it was too late. 
To my mind it is clear that when a person is in adverse possession he is in 
the wrong and from the date of his possession starts maturing a title, and 
if a decree is passed against him declaring that his possession is adverse it 
simply; to use the words of their Lordships of the Privy Council, “em- 
phasises the fact that.the possession is adverse,” and if in spite of the decree 
the person remains in possession, his possession, if anything, becomes still 
more adverse. There is, therefore, no force in the contention that the 
decree of 1924 put a stop to the adverse possession of Mst. Sakina. 

As to the symbolical possession obtained in 1931, even if such symboli- 
cal possession was in accordance with law, it cannot in any way help the 
plaintiffs as that possession was obtained during the pendency of the pre- 
sent suit before which the defendants had already perfected their title. 
Moreover in the execution proceedings, when symbolical possession -was 
taken, the defendants were not parties and the proceedings were taken 
only against Mst. Sakina, who, as stated before, had absolutely no interest 
left in the property. Symbolical possession obtained against her cannot 
in.any way injure the defendants. 

* For the reasons given above, there is no force in this appeal and I 
dismiss it with costs. Leave to file an appeal by way of Letters Patent 


is refused. 
Appeal dismissed 


1I, I. R. 46 Bom. 710 *T IL. R. 46 Mad. 525 
*T, L. R 46 Mad. 751 
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Crm RAM SARUP (Appellant) 

1936 Versus 

sted SAHU BHAGWATI PRASAD AND ANOTHER (Respondents) * 

Feb. 19 Limitation Act, Sec. 19—Acknowledgment by mortgagor of lability under first 
at mortgage—W bether binds a mortgagee who derives title prior to the acknow- 


> Cj. ledgmmeni—Trensfer of Property Act, Sec. 74—Subsequent mortgagee dis- 
Burner, J. charges prior mortgagee—Rights acquired —Limitation—Civil Procedure Code, 


Or. 3, R. 4(1)—Vekelatneme—Formel defects—Vakalatnema not invali- 
dated 


Where there is an acknowledgment by a mortgagor of his liability under 
the first mortgage, that acknowledgment can only bind a mortgagee who 
derives his title subsequent to the acknowledgment but it cannot bind a’ 
mortgagee who derives title prior to the acknowledgment. , 

Rodan Lal v. Kanaboe-al L L R. 41 All. 111 relied on, Arbindakeb 
Rai v. Jageshar Ral, 17 A. L. J. 763 not followed. - 

Where money left with the third mortgagee for payment to the first 
mortgages is paid by him to the first mortgagee, the rights of subrogation 
acquired by the third mortgagee become time-barred when a suit on the, 
first mortgage is barred by limitation. 

Where the vakalatnama was signed by the party and also by the vakil 
whom he intended to appoint and who made the application but by a 
mistake the name of some other vakil remained in the body of the docu- 
ment, beld, that a formal defect of this nature did not invalidate the) 
vakalatnama. 

EXECUTION SECOND APPEAL from a decree of BABU LACHHMAN ' 
Prasan, Additional Subordinate Judge of Bijnore, reversing a decree of | 
a Basu RAGHUNANDAN SARAN, Munsif of Nagina. 


G. S. Pathak and R. N. Sen for the appellant. 
Visbwa Mitra for the respondents. 
The judgment of the Court was delivered by : 
Benmi, J. BENNET, J.—This is an execution second appeal by a decree-holder 
Ram Sarup. The facts are somewhat complicated and are as follows:— 
Jagannath and his son, Ram Sarup, made three simple mortgages as 
follows:—(1) on July 26, 1917 in favour of Gopi Nath, (2) on Novem- 
ber 16, 1922 in favour of Raghubir Saran (on this mortgage a decree has 
been obtained by Raghubir Saran on January 11, 1926) and (3) on July ` 
28, 1926 in favour of Sahu Bhagwati Prasad and Sahu Jagdish Prasad the 
respondents. One point to be noted is that the mortgage in favour of 
the respondents was executed at a date subsequent to the decree on the 
second mortgage which is now the decree under execution. It is therefore 
claimed that the provisions of Section 52 of the Transfer of Property Act , 
apply in favour of the decree-holder. The third mortgage contained a 
provision that Rs. 2,100 were left for payment to Gopi Nath on first 
mortgage and on July 29, 1926 the same was actually paid to Gopi Nath 
amounting to Rs. 2,151-14-0 in full discharge of his first mortgage by 
the mortgagee of the third mortgage. The present appellant made an 
. application on January 13, 1931 for substitution of his name and on 
` *E. S. A. 247 of 1934 
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March 14, 1931 substitution was made. He then made an application on 
November 10, 1932 for execution. One point which has been held against 
him by the lower court is that in these applications there was no proper 
vakalatnama because the vakalatnama bore the name of a certain vaki 
and that vakil was not in fact who made the application but another vakil 
made the application. The vakalatnama was signed by the appellant and 
also by the vakil who made the application. It was apparently by an 
error that the name of another vakil remained in the document. Under 
Order 3, Rule 4 (1) it is proved that no pleader shall act in any case unless 
he has been appointed for the purpose by such person by a document in 
writing and signed by such person ...The question is whether actually 
this vakil was appointed by the appellant. ‘The document in question was 
signed by the appellant and we are satisfied that he intended to appoint 
the vakil who made the application. The mere mistake that the name 
of some other vakil remained in the body of the document does not make 
any difference. In actual fact the vakil in question has been acting 
throughout for the appellant and it is a mere quibble to hold as the 
learned Subordinate Judge has held that he was not entitled to make this 
application. There have been recent pronouncements of this Court to the 
effect that where the vakil is actually intended by a party to act on his 
behalf and does so act formal defects of this nature are of no importance. 
This was the main ground on which the lower court has held against the 
appellant. We hold that the decision of the lower court was wrong. 
A further point which was raised by the respondents against the claim 
of the appellant for execution was that the respondents were entitled to 
priority on account of their payment of Rs. 2,151-14-0 to the first mort- 
gagee. This question has been very briefly dealt with by the court below 
in a dozen lines and the court considered that the claim of the respondents 
was well founded. ‘The matter is one of considerable difficulty and can- 
not be so briefly disposed of. On February 2, 1931 the respondents 
brought a suit on the third mortgage. ‘This mortgage had no doubt the 
item of consideration of Rs. 2,100 for the first mortgage but the suit was 
based on the third mortgage and not at all on the first mortgage. The 
second point which is to be noted is that the respondents did not implead 
Raghubir Singh the mortgagee on the second mortgage in suit although 
he had actually.obtained a decree on the second mortgage nor did they 
implead the appellant to whom the decree had been sold on December 30, 
1930 and who had the substitution made for his name on March 14, 1931. 
We consider that it was a great defect in the suit that Raghubir 
Satan or his transferee was not made a party. ‘The decree was passed in 
favour of the respondents on July 20, 1931 the decree being against the 
mortgagor only. In execution of this decree the respondents had. the 
property put up to sale and the respondents purchased the property them- 
selves on October 15, 1932 and on July 19, 1933 the respondents obtained 
possession through the court. The respondents therefore prayed that at 
the time of the execution application which was made on November 10, 
1932 they were the purchasers by auction-sale although they had not 
obtained possession until a date subsequent to the judgment of the munsif 
in this case which was on May 8, 1933. Now much argument has been 


` 
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made as to the fact of the payment by the respondents on July 29, 1926. 
On behalf of the appellant it is claimed that the whole transaction of 
mortgage No. 3 of July 28, 1926 cannot have any effect on his rights 
because under Section 52 of the Transfer of Property Act he can claim 
that the transfer by the mortgagor made subsequent to the decree of 
January 11, 1926 in favour of Raghubir Saran is a transfer which cannot 
effect the rights of the decree-holder under that decree. On the other 
hand the respondents claim that they are persons who are subrogated under 
the provisions of Section 92 of the present Transfer of Property Act or 
under the provisions of Section 74 of the Transfer of Property Act as it 
stood at the time of their purchase on July 29, 1926. Learned counsel 
for the respondents argued that on that date, July 29, 1926, they paid off 
the prior mortgage of July 27, 1917 and therefore acquired rights of 
subrogation under that mortgage. Now what were those rights. Under 
Section 74 as it stood at that date it was provided 

that the subsequent mortgagee shall on obtaining such receipt acquire in 

respect of the property all the rights and powers of the mortgagee as such 

to whom he has made such tender. 


The provision in the present Section 92 for subrogation is practically the 
same. Learned counsel argued that this right which he acquired in 1926 
should extend for a period of 12 years from that date. We are of the 
opinion that this contention is not correct and that the language of Sec- 
tion 74 limits him to the rights and powers of the mortgagee of that date. 
Now the mortgage of July 26, 1917 provided that payment should be 
made within one year and the period of 12 years’ limitation from that year 
would terminate on July 26, 1930. ‘The rights acquired therefore termi- 
nated on that date in 1930 and cannot be taken to extend the period of 
12 years from 1926. No suit was brought by the respondents on the first 
mortgage and therefore in our opinion their rights under that mortgage 
have become time-barred. 


An argument has been addressed to us at considerable length to the 
effect that time would be extended by an acknowledgment made by a 
mortgagor, the acknowledgment in question being the execution of the 
mortgage of July 28, 1926 in favour of the respondents as that deed con- 
tains an admission that Rs. 2,100 were due to Gopi Nath. The question 
which arises for consideration is whether a mere acknowledgment by a 
mortgagor can operate under the provisions of Section 19 to extend limi- 
tation not only against himself but also against a puisne mortgagee who 
has acquired his puisne mortgage prior to the acknowledgment in question. 
In this connection a distinction is to be drawn between rulings under Sec- 
tion 20 where there is a payment by the mortgagor and rulings under 
Section 19 where there is an acknowledgment by the mortgagor. The 
language of these two sections is different and the considerations to which 
they give rise are also different. In Section 20 it is provided that where 
there is 2 payment by the person liable to pay the debt that is sufficient 
to extend the period of limitation. The section presumes that a person 
will not make a payment unless he has a legal liability to make the pay- 
ment. If Section 19 the provisions are that an acknowledgment of liabi- 


_lity in respect of such property or right has been made in writing signed 


s 
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by the party against whom such property or right is claimed or by some 
person through whom he derives title or liability. The acknowledgment 
has not been made by the appellant but it has been made by his mort- 
gagor. It cannot be said that the acknowledgment by the mortgagor is 
one by a person through whom the appellant derives title or liability. 
The title or liability of the appellant arises from the mortgage executed 
by the mortgagor in favour of Raghubir Saran on November 16, 1922. 
It was on that date and by virtue of that mortgage that the title or liabi- 
lity of the appellant arose. He has had no further connection since that 
date with the mortgagor and it cannot be said that he derived title from 
the mortgagor by any transaction subsequent to 1926. We consider that 
the plain language of Section 19 means that the person through whom he 
derives title or liability must be a person through whom he has derived 
title or liability at the time of the acknowledgment. Now it was four 





years prior to the acknowledgment that he derived his title or liability. - 


The mortgagor in 1926 was not the person through whom the appellant 
had derived title and liability. He was a person through whom the 
appellant had derived title and liability four years previously. We are 
of the opinion that this distinction is essential to Section 19 and that the 
acknowledgment by the mortgagor in 1926 cannot in any way extend 
limitation against the appellant who derived his title from that mortgagor 
in 1922. We now come to the case law on the subject. 


In the years 1918 and 1919 there were two rulings of this Court on 
the subject but as these rulings were of a period within about nine months 
it is apparent that the learned Judges who made the later ruling did not 
have the benefit of seeing the earlier ruling. The earlier of these rulings 
was of August 1918 and is reported in Roshan Lal v. Kanabya Lal’ by a 
Bench of Mr. Justice Piggot and Mr. Justice Walsh. In that case it was 
held that a payment by a mortgagor did save limitation in case of a claim 
against a subsequent mortgagee but a distinction was drawn by the Bench 
on the difference between the acknowledgment under Section 19 and a 
payment under Section 20 and the Bench took the same view which we 
have enunciated. We then come to the later case of May 6, 1919 reported 
in Arbindakeb Rai v. Jagesbar RaP. One member of the Bench was the 
same Mr. Justice Walsh and the other member was Mr. Justice Stuart. 
The finding of the Bench was extremely brief. It was a case where there 
was an acknowledgment and the Bench held that the acknowledgment 
was sufficient against the mortgagee although the mortgagee in question 
had obtained his mortgage prior to the acknowledgment. There was no 
discussion of the case law on the subject. There was some reference to a 
Calcutta case not by name which was under Section 20 of the Limitation 
Act and that section as we have shown is essentially different in regard 
to this point from Section 19. We now turn to some English rulings 
which have been cited by the Courts in India and which have been relied 
on by the decision of this Court in 1918. One of the earliest of these 
rulings is Bolding v. Lane by Lord Chancellor Westbury and that case 
was directly in point and he held that an acknowledgment-by a mortgagor 
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does not preclude a puisne morteagee from relying on limitation where 


the mortgage had been taken previous to the acknowledgment. This rul- - 


ing has been quoted -with approval in subsequent rulings one of which is 
Lewin v. Wilson* where there is a discussion on this point. On page 645 
a distinction, was drawn between the case by their Lordships of Ae Privy 


Council and the case of Chinnery v. Evans’. ‘That was a case of payment — 


and it was pointed out that a payment raised different considerations from 


` an acknowledgment. From the weight of the English cases where the law 


is similar and of the ruling ‘of 1918 of this Court we consider that the 
proposition % well established that where there is an acknowledgment by 
a mortgagor that acknowledgment can only bind a mortgagee who derives 


-his title subsequent to the acknowledgment but it cannot bind a mort- 


gagee who derives title priof to the acknowledgment. We therefore think 
that the claim of the respondents that the period of limitation on their 


` rights under the first mortgage would be extended by the acknowledgment 


contained in the third mortgage is a claim which is not established. There- 


fore in our view the respondents have got no rights left under the first 


mortgage and they are persons who are deprived of any claim they might 
have had against the appellant because the provisions of Section 52 of the 
Transfer of Property Act are against them. We therefore consider that 


the objection which the respondents have made in regard to their payment ' 


of Rs. 2,151-14-0 on July 29, 1926 cannot be sustained. Therefore we 
allow the appeal, set aside the order of the Lower Appellate Court and 
restore the order of the Munsif and we dismiss the objection of the res- 
pondents with costs throughout. 


“11 A. C. (Howse of Lords) 639 „11 House of Lords Cases 115 


BALDEO PRASAD BALGOVIND THrRovucH BALDEO PRASAD 
(Fem) (Defendant) 
Versus 
SHUBBRATAN (Plaintif)? . 

Mohammedan Lew—Gift of bouse—-Delivery of possession in favour of donee 
—When effected—Whetber mutation of nemes in municipal registers 
TLECESSETY. 

` The rule of Mohammedan Law as regards delivery of possession in cases 
of gift is well-settled. All that is required is that the donor should 
clearly divest himself of his ownership in the subject-matter of the gift 
and should deliver such possession as the subject-matter of the gift 
admits of. Where a house is in actual occupation of the donor and the 
donee, who are related as father-in-law and daughter-in-law, and the 
donor declares, in unequivocal language, that he has divested himself of 
ownership of half of it, retaining the other half, and authorised the donee 
to take possession, the character of the donee’s possession, which already 
existed, is altered, and for all formal purposes the gift must be considered 
to have been perfected by such delivery of possession as was possible in 
the circumstances. The mere fact that donor did not have mutation of 
names effected in the municipal registers does not affect the case. 


*S. A. 580 of 1933 


_—— 


Appeal allowed 
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SECOND APPEAL from a decree of Basu Nmay NATH MUXERJI, 
Additional Subordinate Judge of Allahabad, reversing a decree of PANDIT 
Janou Darr SHarMa, Additional Munsif. 


A. P. Pandey for the appellant. . 
Zamirul Haq for the respondent. 
The following judgment was delivered by 


NIAMATULLAH, J.—The appellant obtained 2 simple money decree 
against one Zahur Mohammad, and in execution thereof attached half of a 
house situate in Allahabad.. Mst. Shubratan, the wife of his bæther Wazir 
Mohammad, objected to the attachment, alleging that she was the owner 
of the southern half of the house under a deed of gift executed in her 
favour by Zahur Mohammad’s father Suddhu. Her objection was dis- 
missed, and she instituted the suit which has given rise to this appeal. 
She impleaded the judgment-debtor Zahur Mohammad, her husband Wazir 
Mohammad and the appellant, who had attached half of the house in 
execution of his decree. The plaintiff’s case, as laid in her plaint, was 
that a defined half of the house had been given to her by Suddhu and 
that Zahur Mohammad and Wazir Mohammad had no interest in that half. 
In support of her claim she produced a registered deed of gift, dated 
November 11, 1919, executed by Suddhu. It is not disputed that the 
house originally belonged to Suddhu, who died sometime after 1919. The 
suit was contested by the appellant only. The trial court dismissed the 
suit, holding that the plaintiff failed to show her right to the southern 
half of the house. On appeal the lower appellate court upheld her title so 
far that she became the owner of an undivided half of the house under 
the deed of gift executed by Suddhu. The learned Subordinate Judge 
has found, on evidence, that the deed of gift was duly executed by Suddhu 
and that he did everything he.could to deliver possession. The learned 
Subordinate Judge arrived at a definite finding that the donee and the 
donor both lived in the house at the time when the deed of gift was 
executed. He also held that a declaration by the donor in suitable words 
that he had divested himself of proprietary rights and placed the donee 
in possession was enough to complete the gift. 

The only contention put forward in second appeal is that the donor 
did no “overt act” in delivering possession and, therefore, the mere execu- 
tion and registration of the deed of gift was not sufficient to transfer the 
_ house from one to the other. The deed*of gift recites that the donor had 
a great regard for his daughter-in-law, and to avoid disputes in future 
he made a gift of half of the house, valued at Rs. 300, to her in lieu of 
her services, and empowered the donee to take possession of half of the 
house and have her name entered in the registers of the Municipal Board. 
It is contended that, if the donor had obtained mutation of names in the 
registers of Municipal Board, such overt act would have been sufficient 
, to effect delivery of possession, and that as the donor did nothing more 
than the bare execution of the deed of gift, title did not pass from him 
to the donee. 

The rule of Mohammedan Law as regards delivery of possession in 
cases of gift is well settled. All that is required is that the donor should 
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clearly divest himself of his ownership in the subject-matter of the gift 
and should deliver such possession as the subject-matter of the gift admits 
of. Where a house is in actual occupation of the donor and the donee, 
who are related as father-in-law and daughter-in-law, and the donor dec- 
lares, in unequivocal language, that he has divested himself of ownership 
of half of it, retaining the other half, and authorised the donee to take 
possession, the character of the donce’s possession, which already existed, 
is altered, and for all formal purposes the gift must be considered to have 
been perfected by such delivery of possession as was possible in the cir- 
cumstances. It is significant that in this case the donor did not exercise 
any act of ownership after executing the deed of gift. The donor, who 
retained ownership of half the house, remained in joint possession with 
the donee. The latter was in possession precisely in the same manner as 
the donor in respect of her half of the house. The mere fact+that the 
donor did not have mutation:of names effected in the Municipal registers 
does not affect the case. For these reasons, the view of the learned Sub- 
ordinate Judge is right. The appeal has no force, and is dismissed with 
costs. 


DALPAT RAT 
- Versus 
EMPEROR* 

Criminal Procedure Code, Sec. 552 and Penal Code, Sec. ee under 
Sec. 552, Cr. P. C.—Appears to magistrate to be false to the knowledge of 
applicant—Prosecution ordered under Sec. 182, I. P. C.—Apphicant’s state- 
ment on oath not taken—Whether order for prosecution tinder Sec. 182, 
I. P. C. vitiated. 

The applicant made an application to the District Magistrate in which he 
stated that his niece, who was staying with him, had been taken away 
from his house by her husband, and the relief asked by the application was 
that she be set at liberty and taken from the custody of her husband 
because there was an apprebension that he might ill-treat her. On the 
material before him it appeared to the magistrate that the application 
was false and must have been known to the applicant to be false. Accord- 
ingly he passed an order for the prosecution of the applicant under 
Sec. 182, I. P. C. Held, that the application was not a criminal com- 
plaint but an application under Sec. 552, Cr. P. C. Held, further, that 
the omission of the magistrate to take a statement on oath of the applicant 
did not vitiate his order which was for the prosccution of the appli- 
cant under Sec. 182, I. P. C. , 

Emperor v. Bhagwan Das, 1935 A. L. J. 1067 referred to. 

CRIMINAL REVISION from an order of A. H. Gurney EsQ., Sessions 

Judge of Bareilly. 

G. S. Pathak for the applicant. 
Application heard ex parte. 


The following judgment was delivered by 
BENNET, J.—This is an application in criminal revision against the 
order of the learned Sessions Judge of Bareilly dismissing an appeal from 
*Cr. Rev. 166 of 1936 
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the order of the District Magistrate of Bareilly who had made a criminal 
complaint under Section 182, I. P. C. against the applicant Dalpat Rai for 
his prosecution under the provisions of Section 195(1)(#), Cr. P. C. 
The points which are urged in the application of revision are that the 
application made by Dalpat Rai to the District Magistrate on July 18, 
1935 amounted to a criminal complaint within the meaning of the Cri- 
minal Procedure Code and disclosed an offence and that the District 
Magistrate therefore should have taken the deposition of the complainant 
on oath and that because he did not do so, therefore as laid down in 
Emperor v. Bhagwan Das', the order of the Magistrate directing a com- 
plaint to be made against the applicant was without jurisdiction. The 
question is whether the application of Dalpat Rai was or was not a criminal 
complaint. A criminal complaint is defined in the Criminal Procedure 
Code, Section 4(1) (4) as meaning the allegation made orally or in writ- 
ing to a Magistrate with a view to his taking action under this Code that 
some person whether known or unknown has committed an offence. 
Now the application in question did not suggest that the magistrate should 
take any action against any person for committing an offence; nor do the 
allegations in the application form the ingredients which constitute any 
offence under the Indian Penal Code; nor was there any offence referred 
to in the application by the number of the section. Learned counsel 
suggests that the offence of criminal trespass may have been indicated by 
the application. The application says that Raghubir Sahai, the husband 
of Mst. Katori Kuar, came to the house of Dalpat Rai and took her away 
from that house where she was-Staying with Dalpat Rai her uncle. This 
would not in my opinion amount to the offence of criminal trespass be- 
cause the object of Raghubir Sahai was merely to take his wife away. 
The relief which was asked by the application was that Mst. Katori Kuar 
should be set at liberty and taken from the custody of her husband because 
there was an apprehension that he might ill-treat her. It is strange that 
the courts below have not noticed that this application is one which comes 
under Section 552, Criminal Procedure Code which provides as follows:— 
Upon complaint made to a Presidency Magistrate or District Magistrate 
on oath of the abduction or unlawful detention of 2 woman, or of a female 
child under the age of (sixteen) years, for any unlawful purpose, he may 
make an order for the immediate restoration of such woman to her liberty, 
or af such female child to her husband, parent, guardian or other person 
having the lawful charge of such child, and may compel compliance with 

such order, using such force as may be necessary. 
The application was made to the District Magistrate and it asks that this 
woman should be set at liberty. The application therefore was not a 
criminal complaint but an application under Section 552, Criminal Proce- 
dure Code. Learned coat then altered his ground and pointed out 
that under Section 552, Criminal Procedure Code the Magistrate should 
have the statement on oath of the complainant. That may be a defect 
in his procedure and might vitiate any order which he might have passed 
for the restoration of the woman, but he has passed no such order. I do 
not consider that this omission has any effect on the order which he did 
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pass which was for the prosecution of Dalpat Rai under Section 182, L 
P. C. That section is for the prosecution of a person who gives any 
information which he knows or believes to be false etc. to a public servant. 


Darrar Rat The offence is complete as soon as the information is given. Whether the 


Y. 
ETOR 
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public servant omits to take a statement subsequently on oath of the 
person giving the information for the purpose of taking certain action on 
it is a matter which will not affect the giving of the information. I think 
therefore that the present complaint by the Magistrate has not been shown 
to be in any way irregular. It was suggested by learned counsel that this 
Court should consider the merits of the case or that the Sessions Judge 
should have considered the merits of the case. I do not think that at this 
stage it is at all desirable that either the Sessions Court or this Court should 
express any opinion on the merits of the case. To do so would, if the 
opinion were against the accused, prejudice the case against the accused. 
All that need be seen is whether there was material before the Magistrate 
on which he could form an opinion. In the present case there was a police 
report before the Magistrate and also an application by counsel contain- 
ing a Hindi letter stated to have been written by the woman in question 
saying that she had asked her husband to take her away and that she had 
gone with him of her own free will. The correctness or otherwise of this 
evidence will be a matter which will be adjudicated upon at the trial. 
But in my opinion it is altogether premature for an adjudication on this 
question at present. For these reasons I dismiss this application in criminal 
revision. The case should therefore proceed. 

Application dismissed 


CHATURBHU] (SAH) (Plaintiff) 
Versus 
MAUJI RAM (SAH) (Defendant) * 

Tort—Malicious prosecution—Suit for—Function of Civil Court—I]udgment of 
Criminal Court entering acquittal in fevowr of plaintif—Evidence only of 
fact that prosecution ended in favour of plaintiff—Defendant can show that 
charge made by bim was true—Conviction by first criminal court—Acquittal 
in appeal—Whether judgment of trial court con be pleaded as a ber to suit 
for malicious prosecution. 

In a suit for malicious prosecution it is for the civil court to hear the 
evidence on both sides and then decide for itself as to whether or not the 
prosecution of the plaintiff was without reasonable and probable cause and 
malicious. The judgment of the criminal court is evidence only of the 
fact that the prosecution ended in favour of the plaintiff and the findings 
of the criminal court are no evidence at all in a civil suit between the 
parties. The judgment of the criminal court entering an acquittal in 
favour of the plaintiff is not a bar against the defendant from proving 
that the charge made by him against the plaintiff in the criminal court 
was in fact true and on that ground the plaintiff was not entitled to 
recover damages. 

` Shubrati v. Shamsuddin, I. L. R. 50 AIL 7131928 A. L. J. 439 and 
' Pedda Venkatapathi v. Ganagunta Balappa, I. L. R. 56 Mad: 641 relied on. 


*F. A. 381 of 1931 (connected with F. A. 380 of 1931) 
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In a suit for malicious prosecution the judgment of conviction passed 
by the first criminal court which is subsequently reversed in appeal, cannot 
be pleaded as a bar to the suit. — 

o  Jadubar Singh v. Sheo Seren Singh, I. L. R. 21 All. 26 not followed; 
Shubrati v. Shamsuddin, 1. L. R. 50 All. 713 reked on. 
Fist APPEAL from a decree of Basu RAGHUNATH Prasan, Subordi- 
nate Judge of Mainpuri. 
K. N. Katju and K. D. Maleviya for the appellant. 
Sir Tej Bahadur Sapru, G. Agarwala and K. N. Agerwala for the 
respondent. 
The judgment of the Court was delivered by 


RAcHHPAL SINGH, J.—These are two plaintiffs first appeals arising 
out of two suits to recover damages for malicious prosecution. 
The facts which have givén rise to the litigation between the. parties, 
can briefly be stated as follows:— 
The following pedigree will show the relationship between Chatur- 
bhuj, plaintiff, and Mauji Ram, defendant. 
| MEGHRAJ 


Bhawani Ram Ganga Bishan Sadasukh ake 


| | | 
Tajpal J -Onkar Das Mauji Ram, deft. 


| 
Chainsukh Chaturbbuj, plaintiff 
Gulab Kuar | | 
Ramchander ` Tej Ram 
Janki Prasad Tribeni Prasad 


The plaintiff, Sah Chaturbhuj, alleged that owing to the enmity 
which exists between him and Mauji Ram, defendant, the latter com- 
plained to the Superintendent of Police of Mainpuri who directed on that 
complaint that proceedings under Section 107, Criminal Procedure Code 
should be taken against Chaturbhuj and certain other persons. When the 
case under Section 107, Criminal Procedure Code was pending in the 
court of a Magistrate at Mainpuri .the defendant made a complaint under 
Section 506 of the Indian Penal Code against the plaintiff. The case was 
tried by the same Magistrate, who had heard the case under Section 107, 
Criminal Procedure Code. The plaintiff alleged that the complaint made 
against him under Section 506 of the Indian Penal Code was false to the 
knowledge of the defendant and was filed without reasonable and probable 


cause and maliciously. It is also the case of the plaintiff that the pro-. 


ceedings under Section 107 of the Criminal Procedure Code were also 


started at the instance of the defendant falsely, maliciously and without. 


any reasonable and probable cause. 


The learned Magistrate, who heard both fie cases, found that the 
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complaint under Section 506 of the Indian Penal Code was true and 
further that the case under Section 107, Criminal Procedure Code was one 
in which it was necessary to bind down Chaturbhuj, plaintiff. In the 
case under Section 107, Criminal Procedure Code he was bound over’ for 
a period of one year. Against these two orders Chaturbhuj, plaintiff, 
preferred appeals to the court of the Sessions Judge of Mainpuri, who held 
that both the complaints were untrue and, therefore, he acquitted the 
plaintiff in respect of the charge under Section 506 of the Indian Penal 
Code and also passed an order of discharge in connection with the case 
under Section 107, Criminal Procedure Code. 

After the termination of the above mentioned two cases, Chaturbhuj, 
plaintiff, instituted two suits for malicious prosecution against Mauji Ram, 
defendant. Appeal No. 381 of 1931 relates to the charge under Section 
506 of the Indian Penal Code; while Appeal No. 380 of 1931 relates to 
the case which had been started under Section 107, Criminal Procedure 
Code. The defence in both the cases was that the charges were true and 


‘there was no want of reasonable and probable cause. The learned Sub- 


ordinate Judge, who tried the two cases, came to the conclusion that the 
plaintiff had failed to make out the cases set up by him. In his opinion 


` in both the cases the charges were true. The result was that both the 


suits were dismissed. ‘The plaintiff has preferred these two appeals against 
the decision of the learned Subordinate Judge. In the court below the 
evidence was recorded in respect of both complaints in one suit, but 
separate judgments were given. In our opinion it will be convenient if 
we deal with these two appeals separately. We first propose to deal with 
the case in connection with the charge under Section 506 of the Indian 
Penal Code. | 

Before we proceed to discuss the merits of the appeal before us, it is 
necessary to give a finding on a point which has been urged before us 
by learned counsel for the appellant. It has been strenuously argued by 
him that in a case like the one before us if a criminal court gives a verdict 
of not guilty against the person prosecuted, then it is no longer open 
to a civil court, in a suit for malicious prosecution to challenge the order 
of acquittal and further that it is not open to the complainant to prove 
that the charge made by him was true and, therefore, no damages should 
be allowed as against him. In other words, the contention of the learned 
counsel, if accepted, amounts to this that after the acquittal of a person 
prosecuted the prosecutor is estopped from showing in a suit for malicious 
prosecution that the charge made by ‘him was in fact true. For the 
purpose of his argument learned counsel divides cases relating to malicious 
prosecution into two divisions. One may be a case in which the truth 
or falsity of the charge is known to both the prosecutor and the person . 
prosecuted. The other may be a case in which the prosecutor acts on 
the information received by him from other persons and about matters 
in connection with which he himself has no personal knowledge. In 
regard to the cases falling in the second category the counsel agrees that 
it is open to the prosecutor in a suit for malicious prosecution to show 
that he had reasonable and probable cause for prosecuting the opposite 
party and that there was no malice on his part. In regard to the cases 
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falling within the first division he, however, contends that the prosecutor 
would be incompetent to show that the charge made against the person 
prosecuted was true. Learned counsel for the appellant in support of 
his argument relies on a ruling of their Lordships of the Privy Council in 
Balbbaddar Singh v. Badri Saht. Their Lordships held in that case that 
in an action for malicious prosecution the plaintiff had only to prove, 
inter alia, that he was prosecuted by the defendant and that the proceed- 
ings complained of terminated in favour of the plaintiff, if from their 
nature they were capable of so terminating. That was a case which went 
in appeal against the decision of the Court of the Judicial Commissioner 
of Oudh. It appears that a Bench of two learned Judicial Commissioners 
of Oudh while dealing with the question as to what the plaintiff had to 
prove in a suit for malicious prosecution made the following remarks:— 

In an action for malicious prosecution the plaintiff has to prove:— 

(1) That he was prosecuted by the defendant. 

(2) That he was innocent of the charge upon which he was tried. 

(3) That the prosecution was instituted against him without any rea- 

sonable and probable cause. 
(4) That it was due to a malicious intention of the defendant, and not 
with a mere intention of carrying the law into effect. 

Their Lordships held that proposition No. (2), as stated by the 
learned Judicial Commissioners, was quite erroneous. They expressed an 
opinion that what the prosecutor was required to prove was:— 

(1) That he was prosecuted by the defendant. 

(2) That the prosecution terminated in his favour. 

(3) That the prosecution was instituted against him without any 
reasonable and probable cause. 

(4) That it was malicious. : 

Learned counsel for the appellant argued that where the charge was 
of such a nature as must be true or false to the knowledge of the defen- 
dant, then no question of reasonable and probable cause can arise. This 
contention is correct. If the prosecutor in his complaint says that the 
defendant gave him a blow and it is found that the statement was false, 
then there would be no question of reasonable and probable cause. The 
falsity of the statement by itself would go to show the want of reasonable 
and probable cause and would further estgblish malice on the part of the 
prosecutor. The question of reasonable and probable cause would arise 
in those cases where the truth or falsity of the charge depends on the 
information which the prosecutor might have received from other persons. 
Learned counsel for the plaintiff-appellant contended before us that as in 
the case. under appeal the charge was proved to be false to the satisfaction 
of the criminal court, the finding of that court is in a way binding on 
the civil court. We find ourselves wholly unable to agree with this con- 
tention. ‘The law as re malicious prosecution in India is exactly the 
same as the law in Eng d. It appears to us that there is no authority 
for the proposition that if 2 criminal case ends in an acquittal in favour 
of the person prosecuted, then in a suit for malicious prosecution it is not 
open to the prosecutor to show that the charge was in fact true and, 


therefore, the person prosecuted should not be allowed any damages. 
124 A. L J. 453 
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One of the points to be considered in cases for malicious prosecution 
is what is the value of the judgment of a criminal court acquitting an 
accused person. On this question we may refer to a recent decision of 
our own Court, Subrati v. Shamsuddin?, where a Bench of two learned 
Judges of this Court observed 

that the judgments of the criminal courts are conclusive for the purpose 

of showing that the prosecution terminated in favour of the plaintif. 
Other decisions on the point to which reference may be made are Moba- 
mad Daud Khen v. Jia Lal’, Baboo Gunnesh Dutt Singh v. Mugneeram', 
Jiwan Das v. Hakumat Rai®, Pedda Venkatapathi v. Ganagunta Belappa® 
and Gulabchand Gopaldas v. Chunnilal Jagjiwandas". 

In the Madras case referred to above we find the following observa- 
tions at page 644:— ; 

Under Section 43 of the Indian Evidence Act it appears to me that the 
judgment can be used only to establish the fact that an acquittal has taken 
place as a fact in issue in the Civil Court. I know of no provisions of 
the Act which will justify the Civil Court in taking into consideration 
the grounds upon which that acquittal was based .. . 

We are in entire agreement with the view expressed in Subrati v. Shams- 
uddin and Pedda Venkatapathi v. Ganagunia Balappa. In fact there may 
be no necessity for the plaintiff to file a judgment of the criminal court 
in a suit for malicious prosecution. All that is necessary for him is to 
plead in his plaint that the prosecution terminated in his favour. If that 
point is admitted by the defendant in his written statement, then it is no 
longer necessary for the plaintiff to put in evidence the judgment of the 
criminal court. 

In our opinion there is nothing in the judgment of their Lordships 
of the Privy Council in Balbbaddar Singh’s case, to which a reference has 
been made above, to support the argument of the learned counsel for the 
appellant that the judgment of acquittal by the criminal court in favour 
of the person prosecuted is a bar against the defendant in a suit for 
malicious prosecution from proving that the charge made by him against 
the person prosecuted was in fact true and was not without reasonable 
and probable cause. - 

Counsel for the appellant argued before us that if the defendant in 
a suit for malicious prosecution was given an opportunity to prove that 
the charge made by him was true, then the civil court will be retrying 
the question of the guilt of the opposite party. We cannot accede to this 
contention. So far as the question of guilt or otherwise of the accused 
is concerned, the matter is finally decided by the criminal court and can 
no longer be questioned by any competent court. When the defendant 
in a suit for malicious prosecution gives evidence to prove that the charge 
made by him was true, he is not asking the civil court to set aside the 
order of acquittal but he is giving evidence in a suit in which the opposite 
party claims damages from him. The question before the court in a suit 
for malicious prosecution is whether the plaintiff is entitled to damages. 
The plaintiff in a suit for malicious prosecution can get damages ‘only! 

*L L R. 50 All. 713 "116 L C 852 
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when he establishes that he was prosecuted without reasonable and prob- 
able cause and maliciously. Civil court will not grant him damages unless 
it is proved that the prosecution was without reasonable and probable 
tause and malicious. What the defendant in effect says in a case of this 
description is:— . 
Please do not grant damages to the opposite party because I will show 
to you that he does not deserve any. -I will prove that I had reasonable 
and probable cause for his prosecution and I was not acting with malice. 
The question may be looked at in another way. Suppose a plaintiff files 
a suit to recover damages for malicious prosecution. Opposite party 
contests the claim. The only evidence which the plaintiff produces on 
his behalf is the judgment of the criminal court showing that an acquittal 
was entered in his favour. The question is whether in these circumstances 
any court will give him a decree for damages. We are clearly of opinion 
that no decree would be granted to the plaintiff. The court will be 
justified in saying “Yes, it is true that you were acquitted by the criminal 
court, but then you have not proved that you were prosecuted without 
any reasonable and probable cause and maliciously and, therefore, you are 
not entitled to any damages.” Where the truth or falsity of a charge 
is known to the defendant, the plaintiff, before he can get any damages, 
must prove not only his acquittal but further that his prosecution was 
without reasonable and probable cause and malicious. In a case in which 
the truth or falsity is known to both parties, the plaintiff will have to 
prove not only that the prosecution terminated in his favour. but further 
to prove that the prosecution was without reasonable and probable cause 
and malicious. These points, he can only establish by showing that the 
charge was false to the knowledge of the prosecutor. It will be only 
when he has established this fact that he will ask the court to draw an 
inference of want of reasonable and probable cause and glso malice on 
the part of the prosecutor. If he is ed to prove want of reasonable 
and probable cause and malice, we know no principle of law under which 
the opposite party can be debarred from producing evidence in rebuttal. 
We may cite here an American case, Carb Queen Insurance Company”, 
decided by the Supreme Court of Missouri, reported in Wigmore’s Select 
Cases on the Law of Torts, Volume JI, at page 572, where the following 
observations made in Threefoot v. Nuckols®, were quoted with approval:— 
Surely no reason can be assigned, nor any respectable authority produced, 
to justify the shocking proposition that the guilt of a plaintiff in a suit 
for malicious prosecution may not be shown in any manner or by any 
proof,“no matter how, or where, or when acquired. Reason and conscience 
revolt at the bare thought of a proven criminal recovering damages against 
the prosecutor. 
There may be a case in which the prosecutor may not be able to prove a 
charge to the satisfaction of the criminal court for want of some evidence 
which was not available to him at the time and it is conceivable that later 
on when he is sued for malicious prosecution that evidence may be avail- 
able to him. ‘This additional evidence may prove the charge, which had 
failed in the criminal court, beyond any possibility of doubt. It will be 
altogether unreasonable in a case like that to hold that the defendant in 
*[1907] 203 Mo. 295, 101 S. W. 78 °68 Miss. 123, 8 South, 336 
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a suit for malicious prosecution should not be permitted to show that the 
charge was true. In Jobnston v. Sutton, Lord Mansfield made the 
following observation:— 

The essential ground of this action is, that a legal prosecution was 
carried on without a probable cause. We say this is emphatically the 
essential ground; because every other allegation may be implied from this: 
but this must be substantively and expressly proved, and cannot be implied. 
From the want of probable cause, malice may be, and most commonly is 
implied. The knowledge of the defendant is also implied. From the 
most express malice, the want of probable cause cannot be implied. A 
man, from 2 malicious motive, may take up a prosecution for real guilt, 
or he may, from circumstances which he really believes, proceed upon 

apparent guilt; and in neither case is he liable to this kind of action. 


 Wigmore’s Select Cases on the Law of Torts, Volume I, page 569. 


If the contention raised on behalf of the appellant were to be accepted, 
then it will lead to very curious results. A plaintiff in a suit for malicious 
prosecution will be permitted to prove that he was acquitted by the cri- 
minal court and further that his prosecution was without reasonable and 
probable cause, but the defendant would not be given an opportunity to 
show that there was reasonable and probable cause and want of malice 
on his part. Such a position would be intolerable and it would amount to 
a denial of justice to the defendant. 
Another aspect of the case has also to be borne in mind. ‘The cri- 
minal court has only to decide whether the person charged is or is not 
guilty. It hears the evidence on both sides and forms a conclusion that 
the person accused is not guilty and therefore gives him an acquittal. 
No question of damages arises before it. The conditions are, however, 
different when a suit for malicious prosecution is instituted. It is the 
duty of the civil court in cases of this description to decide itself whether 
or not the plaintiff or the defendant should succeed. Before it can grant 
a decree for damages, it has got to be satisfied that the plaintif has made 
out a case entitling him to damages. If the judgment of the criminal 
court is to create an estoppel against the defendant, then it would mean 
that the civil court will not be in a position to grant damages, because 
it will be open to the civil court to say that as the opposite party is not 
in a position for no fault of his to produce evidence in rebuttal then it — 
will not grant the relief claimed by the plaintiff. In Subrati v. Shems- 
uddin™ a Bench of two learned: Judges of this Court made the following 
observation :— 
In our opinion the judgment of the criminal courts are conclusive for 
the purpose of showing that the prosecution terminated in favour of the 
plaintiff, but we doubt if the findings of the criminal courts by themselves 
are any evidence of the malice or want of reasonable and probable cause. 
It is for the civil court to go into all the evidence and decide for itself 
whether such malice or cause existed or not. 
It was not necessary in that case for their Lordships to decide whether the 
findings of criminal courts were by themselves any evidence and, there- 
fore, we find that they used the words 

we doubt if the findings of the criminal courts by themselves are any 

evidence of the malice or want of reasonable and probable cause. 

“ [1786] L T. R 510, 544 HL LR. 50 AIL 713 
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We are clearly. of the opinion that the judgment of the criminal court is 
evidence merely showing the acquittal of -the person prosecuted and the 
findings of the criminal court are no evidence at all in a civil case between 
the parties. In all suits for malicious prosecution it is the civil court 
which has to decide the question as to whether or not there was a malicious 
prosecution, and in order to decide that question it has to go into the 
evidence produced before it.. The civil court will not take into consi- 
deration the reasons which may have led the criminal court to acquit the 
accused. In Pedda Venkatapathi v. Genagunta Balapps*, Curgenven, J. 
made the following observations, which are to be found at page 643:— 
Besides the fact of the prosecution and of #s termination in favour of 
the plaintiff it has to be shown that the prosecution was instituted against 
him without any reasonable and probable cause and chat it was due to a 
malicious intention,..... I know of no provision of the Act which will 
justify the civil court in taking into consideration the grounds upon which 
that acquittal was based, and upon this point I am in agreement with 
Gulabchand v. Chusnilal, [1907] 9 Bombay Law Reports, page 1134 
and Shubrati v. Sbemssddin, I. L. R. 50 AlL 713, in the view that there 
is no such provision. The clear and straightforward issue in the present 
case, which must be decided before we can find an absence of reasonable 
and probable cause, is whether the respondent was deliberately making a 
complaint which was in substance false when he alleged that the appellant 
took part in the disturbance and fired the shot which injured the third 
witness for the defendant, and the appellant must establish the falsity of 
this complaint by disproving it before he can be entitled to damages. 
These two cases Shubrati v. Shamsuddin and Pedda Venkatapathi v. 
Ganagunia Balappa are ee the contention raised’ by learned counsel 
for the appellant. For the reasons given above we are of opinion that 
there is no authority for the proposition that in a suit for malicious prose- 
cution the judgment entering an acquittal in favour of the plaintiff can 
be pleaded as a bar which would prevent the defendant from proving 
that the charge made by him against the plaintiff in the criminal trial was 
in fact true and on that ground the plaintiff was not entitled to recover 
damages. ~ 


Another point which we consider necessary to dispose of before con-’ 
sidering the evidence in the case has been raised by learned counsel for 


the defendant. It has been contended before us by him that if the plain- 
tiff in a suit for malicious prosecution has been convicted by the trial 
court, then no suit for malicious prosecution will lie although ti laintiff 
may have subsequently been acquitted on appeal. It appears that this 
view found favour in Jaduber Singh v. Sheo Seren Singh. The head- 


note in the case runs thus:— 


The fact that the plaintiff in a suit for damages for malicious aoee 


tion has been convicted by a competent court, although he may subsequently 


have been acquitted on appeal, is evidence, if unrebutted, of the strongest. 


le character against the plaintiff’s necessary plea- of want of reasonable 
and probable cause. `- ai : 
With great respect to the learned Judge of. this Court who decided the 


case, we find ourselves ‘unable to.agree with his view. As we have already 


< 
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pointed out, in a case for malicious prosecution, it is for the civil court to 
hear the evidence on both sides and then decide for itself as to whether: 
or not the prosecution of the plaintiff was without reasonable and prob- 
able cause and malicious. The judgments of the criminal courts are 
evidence only of the-fact that.the prosecution ended in favour of the 
plaintif. They can be used for no other purpose. In our opinion, there 
is no warrant for holding that the judgment.of the First Criminal Court 
convicting the plaintiff 
is evidence, if unrebutted, of the strongest possible character against the. 
plaintiff’s necessary plea of want of reasonable and probable cause. 
In our opinion, in deciding the question of reasonable and probable cause 
knd malice, the judgments .of the criminal courts can not be taken into 
consideration at all. In:malicious prosecution cases it is the function of 
a civil court to find out whether there was want of reasonable and prob- 
able cause and whether the prosecution waé malicious. In every case of 
malicious prosecution, it is for the plaintiff to prove that his prosecytion 
was without reasonable and probable cause and was malicious. If he fails 
to establish these points, then his suit would fail and the question about the 
walue to be attached to the judgment of the criminal court convicting 
the accused would not arise at all. We do not understand what is meant 
by the expression used in the headnote of the case reported in Indian Law 
Reports, 21 Allahabad, page 26, ; 
l The fact of conviction by a competent court is evidence, if unre 
of the`strongest possible character against the plaintiff’s necessary plea af 
want of reasonable and probable cause. , 
In the body of the judgment we find the following observations: 
No doubt, as observed in the said judgment (Judgment in 3 Madras 
High.Court Reports, page 238), judgment of one competent court against 
the plaintiff should not in every case be considered a sufficient answer to 
the suit. 
As we have remarked, our opinion is that such a judgment can not be 
considered at all in deciding the case one way or the other.- The view 
expressed in Indian Law Reports, 21. Allahabad, page 26, was dissented 
from in Shubrati v. Shamsuddin, where the following observations were 
made:— 
He the learnéd Judge who decided the case, reported in I. L. R. 21. All 
26, was influenced considerably by the circumstances that the appellate 
criminal court had given the plaintiff only the benefit of a doubt. With. 
great respect we would hold that in cases where the facts contained in the 
plaint are professedly within the personal knowledge of the complainant, the. 
mere fact that the first criminal court believed the complainant’s state- 
ment and convicted the. accused would not ‘be any evidence of the existence 
of reasonable and probable cause if the appellate court comes to a contrary 
. conclusion. , 
We agree, if we may say so, with respect, with this view. Another case 
on which reliance was placed by learned counsel is Remayya v. Sivayya". 
That case is clearly distinguishable. ‘There the plaintiff had been con- 
victed by the trial court and his appeal had been dismissed by the Appellate 
court. The High Court, in revision, set aside the conviction. ‘The Munsif 
MI L R. 24 Mad, 549 
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dismissed the suit instituted by the plaintiff for malicious prosecution. 
The Subordinate Judge reversed that decree. He presumed existence 
of reasonable and probable cause and malice from the.fact that the High 
Court had acquitted the’ plaintiff. The learned Judges who decided the 
case held that the Subordinate Judge was wrong in presuming reasonable 
and probable cause and malice from the judgment of the High Court. 
At. page 551, the learned Chief Justice. made the following observa- 
tions:— . 

The issue in the case was correctly framed but the Subordinate Judge 
does not sem to have appreciated the actual points which be had to 
consider. In his judgment he reviews the facts and states (Paragraph 11):— 
‘In the state of things the complaint and-the prosecution by the defendant 
must be presumed to have been made maliciously’, and he goes on in Para-, 

' graph 12: ‘I accordingly find the issue for the appellants. If he had 

. simply found the issue for thé plaintiff his finding’ would have been one 

of fact and could not have been questioned on second appeal. 

On a perusal of the judgment it would appear that the view taken by the 
Judges who decided this case is opposed to the contention raised before 
us by learned counsel for the respondent. What was held in that case 
was that the plaintiff has always to prove want of reasonable and probable 
cause and also malicious intention on the part of the defendant before he 
can succeed in claiming damages, and malice can not be inferred from the 
judgment of an acquittal passed in favour of the plaintiff. l 

= For the reasons given above we’ are unable to accept the contention 
that a judgment of tonviction passed by the trial court which is subse- 
quently reversed in appeal, cam be pleaded as a bar in a-suit for malicious 
prosecution. 2 SO 

Now we may proceed to consider the evidence which has been pro- 
duced in the case. ‘The case, under Section 506 of the Indian Penal Code, 
was started by Mauji Ram, against Chaturbhuj, plaintiff, on a complaint 
which is printed at page 86. ee l 

[Their Lordships then discussed the evidence and proceeded:—] 

We are of opinion that the evidence of the plaintiff on this point 
is true and it must therefore be held that the plaintiff was prosecuted 
without any reasonable and probable cause and maliciously by Mauji Ram. 
In our opinion the plaintiff was entitled to a decree for damages against 
Mauji Ram. > ' i , i 

The next question which we have to consider is as to the amount of 
damages which should be awarded ta him. . ` - 

[ Their, Lordships then considered the evidence and proceeded:—] 

. © For-the reasons given above we allow this appeal, set aside the decree 
of the court bélow and-grant the plaintiff a decree for a sum of Rs, 5,300 
with.proportionate costs in both the courts., > ? : 

‘We now come to thé other appeal which relates to the case started by 
the’ appellant ufider Section 107, Criminal -Procedure Code. On March 
16, 1929 -Maùji Ram made an application tothe District Magistrate of 
Mainpuri in which he complained that he`had -teceived news that a large 
party of bédmashes had gathered in Khairgarh -village and they appeared 
to be anxious to commit such acts as to bring out a serious occurrence in 
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the village and for that reason there was danger. If proceedings to stop 
this were not taken there might be trouble. He further mentioned that 
between 8 and 9 p.m. on March 14, 1929 he and his pairokar were going 


Cursromraruy to the court of the District Judge of Mainpuri in order to give evidence 


(Sau) 


in a case when they found some branches of trees on the road near Kalhur 


Maun Rau with a view to stop his motor, but his driver cleverly passed the car. 


Sais 


Further he complained that he had learnt that Amarchand and some other 


Rechbpe! relations of his had been stopped by armed men at a short distance from 


Singh, J. 


Mainpuri. He therefore prayed for suitable action. Later on it appears 
that Mauji Ram complained to the Superintendent of Police of Mainpuri 
on the same date and he directed the Sub-Inspector of Pharha that as 
Mauji Ram was complaining that he was in danger of his life on account 
‘of the activities of Chaturbhuj some action under Section 107, Criminal 
Procedure Code should be taken against Chaturbhuj. 

‘On April 6 the Sub-Inspector made a detailed report praying that 

action should be taken against Chaturbhuj and 17 others under Section 107, 
Criminal Procedure Code. In this the various activities on the part of 
Chaturbhuj against Mauji Ram were enumerated and then the case started 
against Chaturbhuj which eventually ended in his discharge by the learn- 
ed Sessions Judge as already mentioned. 
_ The question which we have to consider is whether the proceedings 
under Section 107, Criminal Procedure Code were started by Mauji Ram 
with malice and without reasonable and probable cause as alleged by the 
plaintiff. As we have already pointed out it is for the plaintiff to estab- 
lish want of reasonable and probable cause and further he has to prove 
that there was malice on the part of the prosecution. 

The evidence produced:in the case clearly goes to show, as has already 
been pointed out, that there is enmity between Mauji Ram and Chatur- 
bhuj which is of long standing. ‘They have been fighting civil suits and 
they have been taking sides with the opponents of each of them, for 
instance, if there was a case in which Mauji Ram was helping one party 
then Chaturbhyj was certain to be on the opposite side and so on. The 
plaintiff went into the witness box arid stated that Mauji Ram had no 
reasonable and probable cause for his prosecution under Section 107, 
Criminal Procedure Code. Mauji Ram on the other hand narrated various 
points from which the court was asked to gather that he had reasonable 
grounds for taking action against the opposite party and it was suggested 
by him that owing to the existence of enmity between him and Mauji Ram 
he apprehended danger from Chaturbhuj. While dealing with the case 
under Section 506, I. P. C.-we have mentioned the versions of both the 
parties. It appears to us on a perusal of the evidence that though the 
enmity had been in existence since a very long time, yet there were very 
few, occasions on which there was an open show of hostility by one side 
against the other. The fact that enmity exists between the oan is by 
itself no reason for one of them to go and make a false cbmplaint against 
the other with a view to injure his adversary. The question which we 
have to keep in view in cases of this description is whether the prosecutor 
had a reasonable and honest belief as a prudent man that owing to some 
actions by the opposite party his life was really in danger. ‘If a party goes 
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to court and says that owing to the existence of enmity he apprehends Crm 
danger from his adversary and on that ground he asks the court to take 4,;; 
proceedings under Section 107, Criminal Procedure Code and the court — 
decides the matter against him, then it will be very difficult to hold C™™Uxsaus 
that it was a case which was without any reasonable and probable ri 
cause. The man had believed that the opposite party was his enemy Miori Raw 
and he was therefore apprehending danger, but an enemy has no right G99 
to concoct a case against his adversary in order to put him to trouble Rachbpel 
and if in a case it is found that with a view to support an imaginary &»sb, J. 
story against an enemy one party fabricates evidence to bolster up his 
case against the other, then the prosecutor cannot say that his case against 
the other comes within probable and reasonable caus. 

[ Their Lordships then discussed the evidence and Eo 

In these circumstances we are of opinion that it must be beld that 
according to the evidence produced in the case the prosecution of Chatur- 
bhuj by Mauji Ram was without reasonable and probable cause"and was 
malicious. ‘The suit for damages should therefore have been decreed by 
the court below. [Their Lordships then considered the evidence relating 
to damages and proceeded:—] 

For the above-mentioned reasons we allow this appeal No. 380 of 1931, 
set aside the decree of the court below and grant the plaintiff a decree for 
a sum of Rs. 5,313 with proportionate ‘costs in both the courts. 

Appeal allowed 


—<$ << 


FULL BENCH . 
RAM SWARUP AND OTHERS (Applicants) ae 
versus o 1936 





-ANANDI LAL and oTziers (Opposite parties) * 
Civil Procedure Code, Or. 40, Ride 1(2)—Receiver—Defendant entitled to posses- “$ 4 
sion—Plaintiff not entitled to remove—Whether receiver can be appointed. sm ancaw, 
Order 40, Rule 1, Sub-rule (2) of the Code of Civil Procedure is not C. J. 
limited to any person not party to the suit, but the language is wide and Taom, J. 
a court is not competent, by appointment of a receiver, to remove from 
the possession or custody of property any person, whether a party to the 
suit or not, whom a party‘to the suit has not a right so to remove. A 
~ mortgagor under a simple mortgage is entitled to remain in possession of 
the property till it is actually sold in satisfaction of the mortgage decree. 
Accordingly after passing of the final decree for sale a receiver cannot be 
appointed of the mortgaged popsy so as to remove the mortgagor from 
possession of such property. 
Mobemmad Ishaq v. Om Prakcsh, 1933 AL L. J. 51 overruled. 
ORDER on application of Ram Swarup -and others. 


Sir Tej Bahadur Sapru and C. B. Agarwalla for the applicants. 
K. N. Katju and Jagdish Swarup for the opposite parties. 
The following is the Referring Order :— l 
THom and SMTH, ` JJ.—This is an application of Lala Ram Swarup and Thom, J. 
others, in which the applicants pray the Court to appoint’a receiver of certain Sifé, J. 
* Application in F. A. 164 of 1935 
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mortgaged properties. ` l 
On October 30, 1922; a Duoni deed was recata by one Ganga Ram, 
who was the manager of a joint Hindu family, and one Piare Lal, in favour of the 


Raw Svar applicants’ father. The sum advanced to the mortgagor was Rs. 1,05,000. This 


Peres, LAL 


Thom, J. 
Smith, J. 


sum was advanced at the rate of nine annas per mensem compoundable every six 
months. ‘The prescribed term of the mortgage was three years; that is, the money 
was repayable to the mortgagee on October 30, 1925. 

money was not repaid in 1925, and the payment of interest appears to 
have been very irregular. 

In 1933 the plaintiffs filed a suit in which they claimed Rs. 1,49,264 plus 
interest. On September 8, 1934, 2 preliminary decree was passed in favour of the 
plaintiffs for a sum of Rs. 1,72,527. Against this decree the defendants to the 
suit have preferred a first appeal in this Court. 

The applicants have since obtained a final decree in their favour for the 
amount above mentioned. 

The applicants pray that in the special circumstances of this case a receiver 
i appointed to take charge of the mortgaged property pending the result of the 

an hs ected Gn che a a decd: 


It appears that included in the mortgaged property were certain stone quarries, 
and it is alleged by the applicants that since the institution of the suit upon the 
basis of the mortgage, che defendants have been mining these quarries at an 
abnormal rate, and that as a result the value of the mortgaged property is 
depreciating. 

The defendants have opposed this application, and they themselves filed an 
application, which is before us, in which they pray the Court that pending the 
result of their appeal the execution of the plaintiffs’ decree should be stayed. 


The defendants contend that this Court has no power to appoint a receiver in 
a mortgage suit even after a decree had been passed in favour of the plaintiffs. 
This raises a somewhat difficult point of law which has been considered on several 
occasions by different Benches of this Court and of the other High Courts in 
India. 

Briefly, the argument for the applicants i is that under Section 51 of the Code 
of Civil Procedure the decree-holder in a mortgage suit is entitled to an order 
from the Court directing that his decree be executed by the appointment of a 
receiver. The defendants’ reply is that under the provisions of Order XL, Rule 1, 
Sub-rule (2) of the Civil Procedure Code the Court is not empowered to appoint 
a receiver in circumstances where the mortgagor cannot be removed by the mort- 
gagee from the mortgaged p It was contended that the only right which 
the mortgagee has under his eee is the right to sell the mortgaged property in 
accordance with the provisions of the Code of Civil Procedure. Until the mort- 
gaged property has been sold in execution of the decree, it was urged, the mort- 


, gagors could not be removed from the mortgaged property. In other words, 


in the suit in which this application is made, there is no right in the mortgagee 
to remove.the mortgagor, Jn these circumstances it was contended that the appli- 
cation for the appomtment of a-receiver should be dismissed. 


Learned counsel for the applicants has referred in support of his application 

to the decision in the case of Mobammad Ishaq v. Om Prakash, 1933'A. L. J. 51. 
{n that case it was held that it was open to the court to say that although the 
property mortgaged was not to be sold and execution by that method would not 
be permitted, execution would be itted by the appointment of a receiver. 
— decision carries the applicants the whole way, and if this decision stood alone 
licants would have been in 2 position to contend that the law as laid down 

ag en every High Court in India was-to the effect that Section 51 of the 
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Code of Civil Procedure conferred upon the court a right to appoint a receiver Crm 
in execution of a mortgage decree. e 
Leatned counsel for the applicants referred also to the cases reported in 1936 
M. Peremasiven Pillai v. A. V. R. M.S. P. S. Remasami Chettiar, I. L. R. S6 pay Swanur 
Mad. 915, Remeshwar Singh v. Chuni Lal Shaba, I. L. R. 47 Cal. 418 and Gobind y. 
Singh v. Punjab National Benk, Lid., A. L R 1935 Lah. 17. These decisions Anannr Laz 
support the view that the court has power under the provisions of the Code of 7 
Civil Procedure to appoint a receiver to take charge of property in a mortgage 5.14) 4 
suit. 
‘ As against these authorities, however, the opposite parties have referred to 
the cases reported in Gobind Rom v. Jwala Persbad, 43 I. C. 533 and Makben Lal 
v. Mushtag Ali, A. I. R. 1927 All. 419. These two later decisions are directly 
opposed to the other authorities to which we have referred above. - 
Learned counsel for the opposite parties referred to another decision of this 
Court in Ram Prasad v. Bishambber Nath, 1934 A. L. J. 561. In that case 
it was decided that in view of the provision of Order XL, Rule 1(2), 
it was not open to the court to appoint a receiver in a mortgage suit and 
in execution of the mortgage decree. One of the learned Judges who decided 
this case was also a party to the decision upon which the applicants relied in the 
Se eed a Mobowead Ishaq v. Om Prakash, 1933 A. L. J. 51. It appears 
that in this Court there is a divergence. of opinion as to the true meaning of the 
provisions of the Code referred to above. The other High Courts in India have 
taken the view that it is to the court to appoint a receiver in execution 
of a mortgage decree. In this state of the authorities, in our view, it would be 
desirable if, so far as this Court is concerned, the matter is finally considered and 
decided by a Full Bench. 
_ Let the record be laid before. the iesened Chief Justice for the constitution 
of a Full Bench to decide the question: “Under the provisions of the Civil Pro- 
cedure Code is it competent to appoint a receiver of the property mortgaged 
pending the decision of an appeal against a mortgage decree?” 


The following judgments were delivered:—-. 


SULAIMAN, C. J.—The question referred to this Full Bench i is!— Saleimen, 
Under the provisions of the Civil Procedure Code, is it competent to os 
appoint 2 receiver of the property mortgaged pending the decision of an 
appeal against a mortgage decree? 
. In this case there had been a simple mortgage-deed executed on 
October 30, 1922; the suit for sale was fixed on May 19, 1933, and the 
preliminary decree was passed on September 8, 1934. An appeal from this 
A E UP are ae eam an In the meantime the court 
ow has passed a final decree for sale on August 17, 1935. 

. The mortgagees have filed an application for the appointment ofa 
receiver direct in the High Court where the appeal from the preliminary 
decree is pending, but no appeal from the final decree has been preferred. 
It is understood that the question for consideration is not merely whether 
a bare order appointing a receiver of any property under Order 40, Rule. 
1(a) can be passed in this case, but the substantial quéstion is whether the- 
Court is authorised to remove the mortgagor from the possession or custody 
of the mortgaged property. 

There is no doubt that there has been a considerable conflict of opinion 
on the main question in the various High Courts. Speaking broadly the 
High Courts of Calcutta, Bombay, Madras, Lahore and Rangoon, have ° 
taken the view that a receiver can be appointed even in a suit for sale on 
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the basis of a simple mortgage, though even in these Courts there are earlier 
cases taking the contrary view. For instance, in Kumaraswamy Pillai 
v. S. Pasupatbia Pillai, Spencer, J., at page 608 remarked that 
the words ‘any person’ are sufficiently wide, and in my opinion, should 
not be confined to persons who are not parties to the suit as was beld 
in an earlier case. 

In Girdheri Lal v. Paras Rem”, Broadway, J. preferred to accept the 
same view as expressed in Allahabad. The High Court of Allahabad, the 
Patna High Court and the Oudh Chief Court have taken the view that the 
mortgagor cannot be deprived of the possession of the mortgaged property 
by such a receiver until the sale has actually taken place. I do not, bor- 
ever, propose to review the cases of the other High Courts, except only a 
few of them.- But I must discuss the leading cases of this Court. 

In Gobind Rem v. Jwala Pershad*, Sir Henry Richards, C. J. and Sir 
P. C. Banerji, considered the language of Order 40, Rule 1, and particu- 
larly Clause (2) of that rule, and held that 

it seems to us abundantly clear that neither the plaintiff nor the prior 
incumbrancer has any present right to remove the mortgagor from posses- 
sion of the mortgaged property. 

They based their decision on the prohibition contained in Clause (2) 
against the Court removing from the possession or custody of the property 
any person whom any party to the suit has not a present right so to 
remove. Quite a different idea has been attributed to the Bench in a 
Full Bench of the Madras High Court. 

In Makhan Lal v. Mustag Alit, Walsh and Banerji, JJ. again held that 
the appointment of a receiver under Order 40, Rule 1 was inappropriate 
to a suit under a simple mortgage, and would in fact be contrary to the 
provisions of Order:34 of the Code of Civil Procedure. In their opinion 
Order 40 had nothing to do with the execution of mortgage decrees. It 


~ is hardly nécessary to mention that this view must have been followed in 


numerous unreported cases, 

The case of Mohammad Ishaq v. Om Prakash” was a somewhat 
peculiar case, the facts of which should be carefully examined. A mort- 
gage decree for sale had already beeri obtained against the plaintiff and 
others. He then brought a suit to obtain a declaration that the decree 
was not binding on him.. He followed it up with an application to the 
Court for an injunction restraining the defendants decree-holders from 
executing their decree. ‘The defendants as a counter-measure filed an 
application for the appointment of a receiver of the mortgaged property. 
The court below had heard both the applications together and by the same 
order stayed the execution of the decree, and also appointed a receiver of 
the property ordered to be sold. The plaintiff, ane had secured the stay 
of the execution, came up in appeal challenging that part of the order by 
which the receiver had been appointed. The learned Judges pointedly 
remarked: 

That if the decree-holder is not going to have his decree executed, it is 
not fair tothe decree-holder that: the post should enjoy the Property 


without miaking any payment. - i 
161 L C (Mad.) 605 3 ‘ay, L. R. 14 Lah. 457 at 459 
mAn L C7533 a 4a. L R 1927 AlL 419=100 L C 735 
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The learned Acting Chief Justice then referred to Order 40, Rule Om 
1(2), and expressed the opinion that it would be a very narrow construc- {sse 
tion on which to-accept the argument that as the decree-holder is not — 
entitled to remove the plaintiff whom he has not the present right so to Ram Swanur 
remove, the court was not authorised to appoint a receiver, and remarked: Anann LaL 

If this construction were good, there would be no case whatsoever in — 
which a receiver could be appointed. All that Sub-rule (2) means is that Saliman, 
where any of the parties who are subject to the jurisdiction of the court © J. 
has no right to remove a third: party from possession that third party shall 
be allowed to remain in possession. The parties to the suit being subject 
to the jurisdiction of the court can raise no objection whatsoever to its 
order for the appointment of a receiver. 

With the utmost respect, I would- say that there was obviously an 
over-statement when it was said that if the narrow construction were 
good, there would be no case whatsoever in which a receiver could be 
appointed. Obviously there can be numerous cases of this kind: for 
example, where the suit is for recovery of possession of the property, or 
where the property is in the custody of the court or a third party like the 
Collector, or where the receiver is appointed in order to enable him to 
transfer certain properties, to recover debts, or to bring suits etc. The 
statement of the law that Sub-rule (2) applies to third parties only will be 
dealt with separately. But on the facts of that case the decision can be ` 
supported on the ground that the plaintiff had applied for an injunction 
against the decree-holder restraining him from executing the decree, the 
grant of which was a discretionary matter under Order 39, Rule 1, and 
the court could, therefore, put the plaintiff to terms. Apparently the 
court below had granted an injunction subject to the condition of the 
appointment of a receiver, and both directions had formed parts of the 
same order. The appellate court could, therefore, very well say that the 
injunction having been granted on the condition of the appointment of a 
receiver, it would not while maintaining the injunction remove the con- 
dition. Unfortunately, the two earlier cases of this Court were not cited 
by the counsel before the Bench. It may well be that the case was decided 
on its special facts. But with great respect, I am unable to agree with the 
view that Sub-rule (2) applies to a third party only. 

The learned Acting Chief Justice, who had decided Mohamad 
Isbaq’s case, had to consider the same point in Rem Prasad vw. Bishambbar 
Nath’, when sitting with Bennet, J. That case was a peculiar one. In 
that although no express order for the appointment of a receiver had been 
made by the court below, which had passed the preliminary decree, it had 
actually issued an order that the tenantry should make deposits in court, 
that these deposits be made over to the judgment-debtor on his giving 
security, and the money should remain in the court’s deposit, to be made 
over to the rightful man when the appeal is decided. It was for all 
practical purposes a case where the court had brought the property in its 
own custody and under its own control by issue of an injunction and 
attachment. ‘That is why the learned Judges felt called upon to consider 
the effect of Orders 38, 39 and 40 in a case where a preliminary decree 
under Order 34, Rule 4, had been passed. Bennet, J. expressly dissented ‘ 

*1934 A. L. J. 561 
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from the view expressed by the Full Bench of the Madras High Court, and 
the Calcutta and Rangoon High Courts, and held that where a plaintiff 
in a mortgage suit has no right to a personal decree, he cannot apply for 


Ram Swaro? the enforcement of personal remedies. Mukerji, J. also expressed dissent 
Anann Laz, Írom the Madras Full Bench case reported in Khoo Joo Tin v. Ma Sein’. The 


Suleiman, 


case of Remeshbwar Singh v. Chuni Lal Shaba? was distinguished because in 
that case a receiver had been previously appointed. The learned Judge 
pointed out that as the application for the appointment of the receiver 
related to the mortgaged property itself and not to say other property, and 
there was no allegation in the application which would bring the case 
either under Order 38 or Order 39 and the application was not meant to 
be one for preservation of property under Order 39, Rule 7, 

but its object simply was to have the benefit of the income of the mort- 

gaged premises before the mortgaged premises are sold up, 
hence the application should not be allowed. The learned Judge pointed 
out that the Madras case was based on the views of English law, and ignored 
the definition of a simple mortgage as given in the Transfer of Property 
Act. Although it can be said that the question did not so directly arise 
in Ram Prasaa’s case, there can be no doubt that Mukerji, J., on a reconsi- 
deration of the rulings of the other High Courts, came to a definite con- 


_ clusion that the Calcutta and Madras views were not correct. 


This case has been followed in another unreported case by Allsop and 
Bajpai, JJ., in an application in F. A. No. 41 of 1931, Daya Ram v. 
Girwer Lal, decided on August 19, 1935. On the other hand, Iqbal 
Ahmad and Kisch, JJ., in Kr. Mohammad Zafar Husain Khan v. Khiali 
Ram’ upheld an order for the appointment of a receiver. It is not clear 
whether their attention was drawn to the previous rulings of this Court. 
In any case the question had not arisen in a mortgage suit, but in the 
course of an execution of a money decree in which attachment of the 
property had been ordered. ‘The case is therefore RE 

The Patna High Court in Nrisingha Cheran Nandy Chowdbry v. 
Ranjiti Prasad Singh? has accepted the Allahabad view. Courtney- 
Terrell, C. J. has pointed out the difference between an English mortgage 
and a simple mortgage in India. As regards certain English mortgages 
where there is a right of possession, and mortgages where there is a power 
of sale without reference to the court, the mortgagee is under Section 69 of 
the Transfer of Property Act now himself entitled to appoint a receiver 
of the income of the mortgaged property, just as much as he can sell with- 
out the intervention of the court. 

Now the main thing is to consider the reasons on which the two 
conflicting views have been based rather than the number of cases hold- 
ing either view. The grounds for holding that such a jurisdiction exists 
may be classified as follows:— 

(1) The first line of reasoning in a large number of cases, particularly 
of the Calcutta High Court, is that the power to appoint a receiver in a 
mortgage suit for sale existed in England, Ireland and America, and that 
it may, therefore, be held to exist in India also. By way of illustration, 

1L L R. 6 Rang. 261 "IL IL. R. 47 Cal 418 
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the case of Watherall v. Eastern Mortgage Agency Co.“, may be quoted Cm 

where such cases are cited. There are several difficulties in this line of 1936 
reasoning which seem to have been overlooked, (1) the remedy which an 
English mortgagee can claim is not identical with the relief claimed by a Ram Sw eres 
simple mortgagee in India. As was pointed out by their Lordships of aware Lat 
the Privy Council in the case of Vasudeva Mudaliar v. Srinivasa Pillai,  — 
the holder of an English mortgage has the option of suing for foreclosure saa 
or for sale. ee ee ee =p 
payment has expired and the money has not been paid, the simple mort- 
gagee has a right to obtain possession -of the property. ‘The Indian Law 
is entirely different. A simple mortgagee has no right of foreclosure and 
no right to obtain possession at all, His exclusive remedy is to realise his 
money by the sale of the property. And of course it can never be certain 
that he himself will be the ultimate purchaser of it. (2) Another difficulty 
in this line of reasoning is that in England the appointment of a receiver 
is an equitable remedy and certain equitable considerations govern it. In 
Indta equity and law have been combined, and the complete law has been 
codified, and courts are accordingly governed by it. The question no 
longer is whether the English courts have jurisdiction to make any, such j 
order. The sole question is whether the Indian Statutory law allows it or 
prohibits it. (3) What has been consistently ignored in all the cases which 
have placed reliance on the English practice is that there is absolutely no 
rule in the English Annual Practice corresponding to Sub-rule (2) of 
Order 40, Rule 1, which we have to interpret in India. Analogy from 
another system cannot be sought when there is a statutory enactment here 
which in terms is not to be found elsewhere. 

I am, therefore, unable to attach any great weight to this line of 


reasoning. 

(2) The second line of reasoning is a sort of a special pleading for 
the simple mortgagee, showing how hard it may be on him if a receiver is 
not appointed, how it may be possible for the mortgagor to waste and 
damage the property if no receiver is appointed, how he may appropriate 
the income while the interest remains unpaid and the mortgage debt is not 
satisfied, and soon. In such case only a one-sided view has been presented, 
and the mortgagor’s point of view not taken into account at all. 


Now, when the question is one of interpretation of a statutory enact- 
ment, considerations of hardship which depend on a particular point of 
view favoured are not of much avail. The danger to the mortgaged pro- 
perty being damaged or wasted is imaginary. ‘There is ample provision in 
Order 39, Rule 1 to prevent waste and damage. As a mortgage creates a 
charge on the property there cah of course be no real danger of alienation 
so as to deprive the mortgagee of his rights. Even as regards the proper- 
ties of the mortgagor other than those mortgaged, there is provision for 
attachment before judgment. The appointment of a receiver is, there- 
fore, not the only possible remedy which a mortgagee can be said to have. 
The view that the mortgagor should not continue to appropriate the in-_ 
come, of the mortgaged property when the mortgage-debt:is not satisfied i 


and interest is not being paid ae ignores the terms of ‘the ` contract 
"13 QL J. 495 - [1907]-1. LÈ R39 Mad, 426 
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Crm between the parties. In the case of a simple mortgage, the property is 
Tose merely security for payment of the money, and the mortgagor is entitled 
-. to appropriate the income until the property passes out of his ownership by 
Ram Swanur gale, The mortgagee has no right whatsoever to the income of the mort- 
kana La, gaged property, to the rents and profits, or to obtain possession of it 
— _ before the mortgagor has lost his interest in it. This being the contractual 
Saleimes, relation between the parties, there is absolutely no point .in contending 
= that it is unfair that the mortgagor should appropriate the income while 
the interest is not being paid. In case of default the mortgagee’s remedy 

is to bring a suit for sale forthwith. 

As against this, the mortgagor’s point of view may also be noted. He 

has a right to redeem the property up to the last moment. He is entitled 

to retain the rents and profits and appropriate the income as long as his 

equity of redemption has not been extinguished. Even when a suit for sale 

is brought and a preliminary decree is obtained, the court is bound to give 

the mortgagor another chance to redeem the property, and is under a 
statutory duty to allow him time to redeem the mortgage and pay ethe 
mortgage money within the time fixed. To appoint a receiver of his 
property so that he may not have the rents and profits with which to pay 

the mortgage money would be ostensibly to give him an opportunity to 

redeem the mortgage, and yet really deny it by making it almost impossible 

for him to do so. The mortgagor has merely undertaken the liability that 

if he is not able to pay the money with interest, his property would be 

liable to be sold. He had never agreed that the mortgagee would either 

himself or through the court dispossess him of the property before the 
procedure laid down for the realisation of the mortgage money by sale has 

been gone through. For a court to intervene and dispossess the mortgagor 

from the mortgaged property out of a regard for the mortgagee would be 
tantamount to inventing a new protedure to evade the provisions of 

Order 34, and forcing upon the mortgagor a new contract, never contem- 


plated by him, which would have been more appropriate in the case of a 


possessory mortgage. 

As under the terms of a simple mortgage the mortgagee is not enti- 
tled to the income or the usufruct of the property, which should go to 
the mortgagor, there is no point in appointing a receiver for the collection 
of such income. It cannot be paid to the mortgagee before the property 
has been purchased by him. If the object in appointing a receiver be to 
preserve the income so that it may be available later to the mortgagee if 
he can obtain a simple money decree under Order 34, Rule 6, a more 
appropriate remedy would be the attachment of the income. Some: of 
the learned Judges of Madras and Calcutta have even gone to the length 
of holding that the mortgagee is entitled to be paid the rents and profits 
realised by the receiver as the usufruct is a part of his security. In this 
view I am altogether unable to concur. 'The -court should not constitute 
itself a gratuitous protector of the simple mortgagee and allow him to 
receive the income of the mortgaged ‘property in direct violation of the. 
terms of the contract. 

If examined purely from the standpoint of the convenience of the 
mortgagee, it may be considered proper to appoint a receiver so that a 
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simple mortgagee may have the benefit of receiving income which his con- Gm 
tract had not permitted to him. But the appointment of a receiver 1936 
invariably implies an extra expenditure which courts as a rule direct to be — 
met out of the income. Thus the additional burden of a gratuitous Ram Swaxvp 
appointment of a receiver falls on the mortgagor and his estate, though Perea E 
the benefit of it goes exclusively to the mortgagee. 
(3) The third line of reasoning is that there being older cases under Sisman, 
the Code of 1882 permitting the appointment of a receiver in .a suit for ee 
sale, it must now be-taken to be the law settled by authorities; See 
Manindra Chandra Ray Choudhury v. Suniti Bale Debi”, which was, how- 
ever, a case of an English mortgage. The fact that there is a slight varia- 
tion between the last paragraph of the old Section 503 and Sub-rule (2) 
of Order 40, Rule (1) has been overlooked. The prohibition contained 
in the previous paragraph was confined to “property under attachment”, 
whereas the prohibition in Sub-rule (2) applies to all kinds of properties. 
The difference which this change has brought about is obvious. Previ- 
ously there was no prohibition against the appointment of a receiver under 
Section 503 of 2 mortgaged property which could not be under attachment. 
Now there is a prohibition in Sub-rule (2) which applies to mortgaged 
property just as much as to property attached. The courts when deciding 
cases under the old Code were not so hampered, and could exercise their 
power under the substantial part of Sec. 503 without any hindrance. But 
courts acting under the present Code have a greater restriction im posed 
on them. Reliance on the authority of the older cases is, therefore, not 
well-placed. 
(4) The fourth line of reasoning is.that the appointment of a receiver 
is an equitable relief, and all that is necessary to see is whether it is “just 
and convenient” to appoint a receiver irrespective of the nature of the 
suit. Of course, even as regards the question of justice and convenience, 
points of view would differ according as the position is viewed from the 
standpoint of the mortgagee or from that of the mortgagor. But when 
the law has been codified in India, the question of jurisdiction depends not 
so much on equitable considerations as on the language of the statutory 
enactment itself. l š 
(5) The fifth line of reasoning is to suggest that the appointment of 
a receiver of the mortgaged property and his taking over possession does 
not amount to the dispossession of the mortgagor at all inasmuch as the 
income or the rents and profits are mere`accession to the mortgaged pro- 
perty. A typical case advocating such a view is M. Paramasivan Pillai v. 
A. V. R. M. P. S. Ramasami Chettiar. With the utmost respect, I would 
say that such a conception is untenable. The corpus of the mortgaged: 
property is one thing, while its usufruct is quite another. The very essence 
of a simple mortgage is to’keep a clear distinction between the corpus which 
is the security for the debt, and the income which belongs to the mort- 
gagor. If the income were an accession to the mortgaged property, then 
the entire income from the commencement of the simple mortgage must 
be such an accession and must belong to the mortgagee and riot to the 
mortgagor. If the income also is to belong to the mortgagee, then all  » 
TA L R. 1926 Cal 1006 UT L. R. 56 Mad, 915 (926-7) 
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distinction between 2 simple mortgage and a possessory mortgage may 
just as well be abolished, and the written contract between the parties torn 
to pieces. 

It is impossible to say that merely because the Receiver is an officer 
of the court, his taking over possession is not a dispossession of the person 
previously in possession. If his taking over possession of any property 
were not to amount to the removal of any person from the possession or 
custody of such property, then there was no occasion for Sub-rule (2) at 
all, it need not have been there. The very fact that it has been enacted 
shows that the p intends that if a receiver takes possession of some. 
property, then the person from whose custody or possession it is taken 
has been removed from such possession or custody. As soon as receiver 
is appointed, and property is taken possession of by him, the property passes 
out of the possession and custody of the other person. Even there the 
person in possession is himself appointed the receiver, the character of his 
possession changes and his liability is of a different nature, as he becomes an 
officer of the court and holds possession of the property on its behalf. 
But his dispossession would be only constructive and not actual. 

With regard to a few other cases cited at the Bar, I may point out that 
in The Eastern Mortgage and Agency Company v. Rakea Khatun, Sub- 
rule (2) of Order 40 was not even discussed. In Amarnath v. Mst. Tebal 
Kwar'® the learned Judges relied on the Calcutta case in 25 I. C. 406=18 
C. W. N. 537, and the Madras case in 20 I. C. 767. The contrary autho- 
rities were not cited by counsel as referring to the contention that a 
receiver of the property should not be appointed as possession of it can- 
not be awarded in a declaratory suit. The Bench observed: 

Our attention has not been invited to any authority which would limit 
the jurisdiction of the court in the manner indicated above. 

This case was, of course, followed by a learned single Judge in Paras 
Rais v. Puran Mal-Ditta Mal. The case of Ma Joo Tean v. The Col- 
lector of Rangoon'®, was the case of an English mortgage, under the terms 
of which the rents and profits formed part of the property subject to the 
mortgage. In Sher Singh end Kebr Singh v. Lala Debi Dayal, it was 
merely stated that Sub-rule (2) was intended to protect third parties and 
not parties to the suit, but no reasons were given. 

It is our plain duty to examine the language of the relevant sections 
of the Code itself. So far as Section 51 is concerned, it does not apply 
to the present case, because we are not dealing with the matter in any 
execution proceeding. Nevertheless it may be pointed out that all that 
the section does is to enumerate in general terms the various modes in which 
the court may in its discretion order the execution of the decree according 
as the nature of the relief granted may require. The legislature has taken 
care to preface the section with the words-“‘subject to such conditions and 
limitations as may be prescribed”. It is obvious that there is no wide and’ 
unrestricted jurisdiction to order execution in every case in all the ways 
indicated therein. ‘The jurisdiction has to be exercised subject to such 


conditions and limitations as may be prescribed by the Rules in the follow- 
“16 GC W. N. 997 “A L R. 1922 Lah. 444 x 
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ing Schedule. Thus even Section 51 would be governed by Order 40, Gru 
Rule 1. No one could suggest that where a decree orders the sale of Taig 
particular property, the executing court could direct its delivery specifi- -— 
cally, or direct the arrest or detention of the defendant in person. Obvi- Ram Swarup 
ously all the various modes mentioned in Section $1 are not open to an Anann Lar 
executing court in every case; it is to be guided by the procedure laid down — 
in the schedule, and must resort to the method appropriate to each case. eee 
It is Section 94(d) which is more relevant. Under it a court has n 
power to appoint a receiver of any property, and enforce the performance 
of his duties by attaching and selling his properties. But here again, no 
wide powers have been conferred on courts. Section 94 in itself really 
` confers no such power at all because it expressly contains the words “if it 
is so prescribed,” ie., prescribed by the Rules in the Schedule. Obviously 
the legislature intended that the courts should not assume any power on 
the ground that it is inherent in them and exercise them when there is no 
express provision in the Rules themselves. There is often too great a 
temptation to treat powers of interference as inherent in courts. ‘The 
legislature has thought it fit to create a safeguard against it. . 
The authority to appoint a receiver is prescribed in Order 40, Rule 1. 
A civil court cannot, therefore, act outside that rule. Rule 1 empowers 
(4) a court, where it appears to it to be just and convenient, to appoint a 
receiver of any property whether before or after a decree; (b) to remove 
any person from the possession or custody of the property; (c) to commit 
the same to the possession, custody or management of the receiver; ‘and 
(d) to confer upon the receiver certain powers. If Sub-rule (1) had 
stood by itself, the power would have been unrestricted. But Sub-rule (2) 
runs as follows: 
Nothing in this rule shall authorise the court to remove from the posses- 
sion or custody of property any person whom any party to the suit has 
not a present right so to remove. sy 
` The general power under Sub-rule (1) has, therefore, been curtailed 
by Sub-rule (2). Both the sub-rules must be read together as forming 
part and parcel of one rule. It is impossible to separate them so as to 
apply the one and ignore the other. It necessarily follows that there is 
no authority in the court whatsoever to remove from the possession or 
custody of property eny person whom any party to the suit bes not a pre- 
sent right so to remove. It is not easy to see how in some cases the appoint- 
ment of a receiver was ordered although no party to the suit had a present 
right so to remove the ‘person in possession or custody of the property. 
The language of the Sub-rule (2) is plain, and there is no escape from it. 
In order to interpret the rule we must give the power and ordinary meaning 
to the words used therein, and not to interpolate into the rule some new 
words, and then to interpret the rule in the light of the: new words so 
introduced. ‘The plain words in Sub-rule (2) are “any person”. Is there 
any justification for adding the words “other than the parties to the suit” 
immediately after these words? ‘The legislature has not only used the 
expression “a person”, but has emphasised it still further by using the 
words “sny person”. When the word “any” is there, can we seriously ° 
say that it means only persons other than the parties to the suit? To take 
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j 
such words to be implied there, would be to nullify the force of the word 
“any” almost completely. The words in my opinion are general, and 
have been used in a wide sense, and are fully comprehensive to include both 


Ram Swaro? persons who are parties and persons who are non-parties. It is difficult to 
rere: Laz, Understand how the meaning of these general words can be restricted to 


Sulaiman, 
C. J. 


non-parties only. 

That such a restriction would be improper is conclusively shown in 
my mind by the circumstance that Sub-rule (2) is really related to Sub- 
rule (1) (b) where the same words “any person” are also used. Curiously 
enough this fact has not been noted in any of the judgments holding the 
contrary view. Can it be seriously suggested that the words “any person” 
have a different meaning in Rule (1) (5) from what they have in Sub- ` 
rule (2)? It is a well-settled rule of interpretation that the same expres- 
sion used in the same section is to be given the same meaning. Now it is 
utterly impossible to hold that the words “any person” in Sub-rule (1) 
(b) mean “any person other thah a party to the suit”. Such an interpre- 
tation would completely nullify the effect of Sub-rule (1). There is in 
my opinion no option but to hold that the words “any person” therein are 
general, and include parties to the suit. Once that has to be conceded 
there is no option whatsoever but to hold that the same words in Sub-rule 
(2) are equally general and include parties to the suit. It would be stulti- 
fying oneself to say that the words “any person” in (1) (2) mean any 
person whether a party or not a party, whereas the same words in Sub- 
rulé (2) mean only a person who is not a party to the suit. In my opinion 
such a contradictory interpretation is an impossible one. 

Another difficulty in holding the contrary view is that it can be only 
in rare cases, if in any at all, that a third party would be dispossessed by the 
other of a court. ‘The injustice of it is obvious even if inconvenience be 
not clear. If a third party has put forward a claim of his own then it is 
grossly unjust to him that before his claim has been ‘adjudicated by a 
competent court of law, he should be dispossessed by another court, hear- 
ing 2 case to which he is not a party, and the property in his possession 
handed over to a receiver appointed in that suit. I am aware that the 
Calcutta High Court has even gone to the length of holding that such 
an order can be made—See Hudson v. Morgen™®. But faced with the 
apparent injustice of the order it has felt compelled to lay down that there 

ould be some sort of a preliminary inquiry. I should have thought that 
even if it be convenient to the mortgagee, it would be grossly unjust to the 
third party to order his property to be seized even though he be putting 
forward a bone fide claim of title which has not yet been thoroughly adjudi- 
cated upon in a proper court of law. It is difficult to see how it eo be 
ust” to dispossess him after a summary enquiry. And if it is not just 
then the appointment would be contrary to the opening words of the 
rule. If the third party were a mere licensee or a tenant whose term had 
expired, the position might be different. | 

It seems to me that to confine the prohibition contained in Sub-rule 
(2) to non-parties only would be to puta forced interpretation on the 
sub-rule by assuming without any adeqijate grounds that certain words 
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which do not occur there are necessarily implied. I am unable to agree Gm 
that this is a proper method of interpretation. There is no need for a 
High Court to put on a strained interpretation. If it feels that the rule —_ 
does not work fairly, the High Court can get the rule itself amended easily, Raw Swanur 
So long as it stands, its language must be given its full effect. Pee O 
The provisions of Sub-rule (2) -have not been made a part of Sub- | — 
rule (1) (b) only, but added separately. It follows. that Sub-rule (2) Smees, 
must be read as part of Rule (1) and-controls the whole of.Sub-rule (1). a 
Accordingly the powers conferred by Sub-rule (1) cannot be exercised 
where they come in conflict with the provisions of Sub-rule (2). nd 
=. My conclusions can be summarised by paraphrasing Order 40, Rule 1 
as follows:— ; : l 
-Where it appears to the Court to bé just and convenient, the Court 
may by order, (s) appoint a recejver of any property whether before or 
after decree, in any suit, (B) remove any person, whether a party to the 
suit or not a party from the possession or custody of the property, provided 
his dispossession is in the circumstances mot unjust to bins, and provided 
further that any party to. the suit bas a present right so to remove him, 
(c) commit the same property to the possession, custody or managerhent of 
the receiver, provided any party to the suit bas a present right to remove 
the person in possession or custody thereof, (d) confer upon the receiver, 
all ‘or some of the powers (1) as to bringing and defending suits, realisa- 
tion of property, (for example, recovery of debts), and the execution of 
documents as the owner himself has, (2) for the management, protection, 
preservation and improvement of the property, and (3) the collection of 
rents and profits thereof, the application and disposal ‘of ‘such rents and 
profits, provided no person is removed from the possession or custody of 
the property whom any party to the suit bas not a present right so to 
remove. _ E 
My answer to the question referred to us, therefore, is that although 
there is no objection to the mere appointment of a receiver of any pro- 
perty, the court cannot remove from the possession or custody of the pro- 
perty any person whether a party to the suit or not, whom any party to, 
the suit has not a present right so to remove. i 
Tuom, J.—I concur. The answer to the question referred turns on Thom, J. 
a sound interpretation of Order 40, Rule 1(2). The terms of this pro- 
vision are perfectly plain and simple. ` The expression “any person” 
obviously includes af} persons whether parties to the suit or not. If the 
words are given their natural meaning it is not, open to the courts to 
appoint a receiver to mortgaged property if there be no party to the suit 
who has a right to have the mortgager removed from possession. Where 
the Courts have appointed a receiver in cases where no party to the suit 
had a present right to remove the mortgagor, they have not acted in strict 
compliance with the provisions of the statute. They have legislated. They 
have introduced into the provision after the words “any person” the fur- 
ther words “not a party to. the suit”. What is the practice in other coun- 
tries or what may appeal to the courts to be reasonable, expedient or 
equitable are irrelevant considerations.when the words of the statute are 
plain. ‘The courts, it is true, may introduce words which are not in the 
79 
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statute or ignore words which are there if strictly to interpret a particular 
provision, giving every word its full and natural meaning, would lead to 
an obvious absurdity or to a result repugnant to the general policy of 


Ram Swaro the Act or clear intention of the legislature. Obviously it cannot be con- 
Ananor Lar tended that the interpretation of Order 40, Rule 1(2) according to the 


Thom, J. 
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plain meaning of its wording would entail either of such consequences, 

In the result I agree in answering the question referred as the learned 
Chief Justice suggests, e - : 

RaCHHPAL SINGH, J.—The question which has been referred to a Full 


Bench for an expression of opinion is:— 
Under the provisions of Civil Procedure Code, is it competent to appoint 
a receiver of a mortgaged property, pending the decision of an appeal 
against a mortgage decree. 

The applicant instituted a suit against the opposite party on the basis 
of a mortgage-deed and obtained a preliminary decree for sale on Septem- 
ber 8, 1934. ok awe that decree, the defendants have preferred an appeal 
to this Court, which is still pending. 

The money due on the mortgage decree was not paid and the mort- 
gagee has obtained a final decree for sale. l 

Before the final decree was obtained by the mortgagee, he put in an 
application in this Court praying for the appointment of a receiver of the 
mortgaged property on ee allegation that since the institution of the suit 
upon the basis of the mortgage-deed, the defendants have been mining 
certain stone quarries at an abnormal rate with the result that the value o 
the mortgaged property was depreciating. 

The defendants opposed the application and contended that this Court 
had no power to appoint a receiver in a mortgage suit. l 

The learned Judges, before whom the application made by the mort- 
gagee in this Court for the appointment of a receiver was pending, have 
referred the above mentioned question for the opinion of a Full Bench. 

At the very outset it may be pointed out that the present application 
made by the mortgagee is not an application in execution department but 
is an application made to a court in a pending suit between the parties. 

The determination of the question raised before us depends on the 
‘construction to be placed on the provisions of Order 40, Rule 1. 

- Order 40, Rule 1. enacts:— 

(1) Where it appears to the Court to be just and convenient, the 
court may by order— 

(a) appoint a receiver of any property, whether before or after 


(b) remove cae person from the possession or custody of the pro- 
perty; 
(c) commit the same to the possession, custody or management of 
- the receiver; and 


(ae 


the possession or custody qf property any person whom any party to the 
suit has not a present right so to remove. na 
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Two conflicting interpretations are sought to be placed on the pro- 
visions of Rule 1, Order 40, Civil Procedure Code, before us. The deci- 
sion as to which of the interpretation is correct, would mainly depend on 
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the construction which we place on Rule 1, Order 40, Sub-clause (b) and Ran Swarup 


Sub-rule (2). 

Learned counsel for the applicant has urged before us very strongly 
that Clause (b) relates to third persons not parties to the suit and, there- 
fore, Sub-clause (2) of the rule, can have no application to parties to the 
suit. 

In support of his contention, learned counsel for the applicant has 
referred us to several cases decided by some of the High Courts. I proceed 
to consider these cases. | ! ee ee E 

In ‘Hudson v. Morgan™, which was decided when Civil Procedure 
Code of 1882, was in force, a Bench of two learned Judges of Calcutta 
High Court, while dealing with this question, made the following observa- 
tions :—— 

In determining whether the Court should remove from possession of 
custody of property under attachment, any n who is not-a party to- 
the litigation, the test to be applied is, whe the parties to the suit or 
EE E E Nie oe tas ane eke ee Lf 
the intention of the Legislature had been that a person who was not a 
party to the suit should not, under any circumstances, be deprived of 
possession of the disputed properties, the Code would have made an appro- 
priate provision to that effect. 

On the other hand, the Code expressly provides for the test to be applied 
in cases of controversy between the Receiver and a stranger to the suit. ` 

Another case in which a similar view was taken is Kumar Satya 
Narain Singh v. Sasi Bhushan Singh™. At page 407 the Court expressed 
the following opinion:— : 

Order XL, Rule 1(2) for instance clearly refers to a case of removal 
of property from the possession or custody of a person other than the 
parties to the suit. 

_ A similar view was expressed in Paras Ram v. Puran Mal-Ditts Mal’, 
and it was held that Sub-rule (2) of Rule 1, Order 40 refers to the case 
of a, person other than a party to the suit and does not debar the Court 
from removing one of the parties to the suit from the possession of the 
property and that there is nothing in Rule 1, which excludes mortgage 
suits its operation and a Receiver can therefore be appointed in a mort- 
gage suit. 

I may also refer in this connection to the case of Ajapa Natesa Pandara 
Sennadhi v. S. M. R. M. Ramalingam Pillai, where two learned Judges 
of the Madras High Court had expressed an opinion that Sub-section (2), 
Rule 1, Order 40 was intended to protect third persons not parties to the 
suit. 

Mohammad Ishaq v. Om Prakash? is 2 case which was decided by a 
Bench of this Court consisting of Mukerji, A. C. J. and myself. This was 
a case in Execution department... The following observations were made by 
us in our judgment:— ` | 
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It has, however, been contended that the order passed by the learned 
Judge militates against Sub-rule (2) of Rule 1, of Order 40 of the Civil 
Procedure Code. The argument is that as the decree-holder is not entitled 
to remove the plaintiff from possession of the property, the Court was 
not authorized to appoint a receiver of the property. This, in my opi- 
nion, is a very narrow construction of Sub- (2). If this construction 
were good there would be no case whatsoever in which a receiver could 
be: appointed. All that Sub-rule (2) means is that where any of the 
parties who are subject to the jurisdiction of the Court has no right to 
remove a third party from possession that third party shall be allowed to. 
remain in possession. ‘The parties to the suit being subject to the jurisdic- 
tion of the Court can raise no objection whatsoever to its order for the. 
appointment of a receiver. 

The view taken inthis Allahabad case is in conflict with the view 
taken in some of the previous cases decided by this Court to which a 
reference would be made shortly. I wish to point out that in arguments 
addressed to us at the hearing of the above mentioned case, these previous 
Cases were not brought to our notice otherwise we would have made a 
mention of them in our judgment. 

Now I may mention the cases in which an opposite view was taken. 

In Gobind Ram v. Jwala Persbad® a Bench of two learned Judges of 
this Court, made the following observations:— p 

A mortgagor, where the mortgage is a simple mortgage, is entitled to 
remain in possession of the mortgaged property until such time as that 
property has been brought to sale in due course of law. Order XL, Rule 1 
provides for the appointment of a receiver by the Court. It has been 
enacted that where it appears to the Court to be just and convenient a 
receiver may be appointed. Clause 2 provides that nothing in the rule 
shall authorise the court to remove from the possession ar custody of 
property any person whom any party to the suit has not a present right 
so to remove. It seems to us abundantly clear that neither the plaintiff 
nor the prior incumbrancer has any present right to remove the mortgagor 
from the possession of the mortgaged -property. ` 

Another case on the point is Makhan Lal v. Mushtaq AIP", in which 


’ Walsh and Banerji, JJ. gave expression to a similar view. 


The latest case of this Court on the point is Ram Prasad v. Bishambber 
Nath®®. In that case it was held that where a plaintiff in a mortgage suit 
has no right to a personal decree he-cannot apply for enforcement of 
personal remedies and that his remedy is limited to bringing the mortgaged 
property to sale and he can only obtain a remedy from the date of the 
auction sale. Until that auction sale he has no right to take possession of 
the property or any income of the property. In such a case there is no 
jurisdiction for a Court to appoint a receiver. l - 

In Nrisingha Charan Nandy Chowdhry v. Rainiti Prasad Singh”? 
a Bench of that Court held that Order 40 did not apply to mortgage suits 
and: therefore a receiver could not be appointed by a Court. 

_ High Courts at Bombay, Calcutta, Madras and Lahore have all defi- 
nitely held that a receiver can be appointed in a mortgage suit.. Most of 
the cases in which this view was taken are noticed in.M. Paramasivan Pillal 
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y. A. V. RM. S. P. S. Remasemi Chettiar”. Cva 
After hearing learned arguments addressed to us by Sir Tej for the 455; 
applicant and Dr. Katju for the opposite party, I have arrived at the con- — 
clusion that the observations made by Mukerji, A. C. J. and myself in Ram Swanor 
Mohammad Ishaq v. Om Prakash* are not correct. sey Cae 
On a reconsideration of the question, I have arrived at the conclusion — 
that according to the provisions of Order 40, Rule 1, a Court has no power Rechbpel 
to remove from possession a person whom the person making the applica- see) 
tion has no present right to dispossess. In other words, I have come to 
the conclusion that Clause (b) relates to all persons including parties to 
the suit. I am of opinion, that the view taken in Gobind Ram v. Jwala 
Pershad®*, which has prevailed in this Court for a number of years, should 
be followed. Rule 1, Order 40 first enacts that a Court has full power 
to appoint a receiver of any property whether before or after decree. 
Clause (b) provides that in exercise of that power, the Court can pass 
an order removing any person from the possession of custody of the pro- 
perty and under Clause (c) it has power to ‘put it in possession of the 
receiver. The words used in Clause (b) are “any person,” and in my 
opinion, they refer not only to third party as-contended on behalf of the 
applicant but also include parties to the suit. Sub-rule (2) places a limi- 
tation on the powers of the Court in the matter of removing “any person” 
from the possession or custody of the property. It enacts that nothing 
in this rule shall authorise the Court to remove from the possession or 
custody of property any person whom any party to the suit has not a 
present right so to remove. The expression “any person” used in Sub- 
rule (2) includes parties to the suit and not only third parties. Under 
Rule 1, the Court has power to remove from possession not only parties 
to the suit but also third parties and therefore when a party to the suit 
applies that the opposite party should be. removed from the possession by 
the appointment of a receiver, then the person sought to be dispossessed is 
entitled to resist the prayer for his dispossession on the ground that the . 


party praying for his dispossession has not a present right to remove him 
from possession. 

For the reasons given above, I am of opinion, that where a party to a 
suit who is sought to be dispossessed, is a simple mortgagee in possession 
then the Court has no power to appoint a receiver and to order his dis- 
possession under the provisions of Rule 1, Order 40, Civil Procedure Code. 
A simple mortgagee has a right to remain in possession and to appropriate 
the profits of the mortgaged property till the sale has actually taken place 
and that right cannot be defeated by the appointment of a receiver. If a 
mortgagee who has obtained a decree finds that his mortgagor is causing 
injury which would diminish the value of the mortgaged property, then 
I apprehend that his only .remedy is to proceed under the provisions of 
Order 39, Civil Procedure Code. On the other hand, in a suit for fore- 
closure, the Court will have power to appoint a receiver and to remove 
the mortgagor from possession. ‘The-reason is that under the terms of 
the- mortgage, the mortgagee has a present right to dispossess the mort- 
gagor. The mortgagor, under the terms of the mortgage, agrees to put the 
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mortgagee in possession and if he does not do so, the mortgagee is entitled to 
institute a suit for possession and in that suit it is open to him to-make an 
application for the appointment of a receiver. In a suit for foreclosure, 
the provisions of Sub-rule (2), Order 40, will not help the mortgagor. 
With utmost respect, I.do not agree with the general proposition laid down 
in Makbon Lal v. Mushtaq Al#*, that provisions of Order 30 allow no 
loophole for the application of the procedure provided by Order 40, to the 
mortgage decree. 
For the reasons given above, I would answer the question referred to 
the Full Bench as follows:— 
Under the provisions of Civil Procedure Code, it is competent to appoint 
a receiver of a mortgaged property pending the decision of an appeal 
against a mortgage decree provided the party applying for the appoint- 
ment of a receiver can establish that he has a present right to remove the 
Opposite party from possession and custody of the mortgaged property. 
FA LR. 1927 All, 419 


ANTU RAI ann oTHers (Defendants) 
VETSHS 
RAM KINKAR RAI anp ANOTHER (Plaintiffs) * 
Civil Procedure Code, Or. 22, R. 5—Order under—Effect of —Whether operates 
as res judicata. 

Order 22, Rule 5, Civil Procedure Code provides a summary procedure 
for appointing a person to be the legal representative of the deceased party 
for the purpose of prosecuting the suit and the order appointing the legal 
representative does not operate as a final determination of the representative 
character of the person appointed, that is to say, it does not Operate as 
res judicata. Persotem v. Janki, I. L. R. 28 AIL 109 followed; Ra} 
Bahadur v. Narayan Prashad, I. L. R. 48 AlL 422—24 A. L. J. 546 
not followed. i 


“First Apprar from a decree of Basu Kristina Das, Subordinate 
Judge of Ghazipur. | 

K. N. Katju, A. P. Pandey and Janaki Prasad for the appellants. 

B. E. O’°Conor, N. P. Asthana, M. L. Chaturvedi and B. N. Sabai for 
the respondents. 


The judgment of the Court was delivered by 


Harræs, J.—This is a defendants’ first appeal against a decree for 
possession passed by the learned Subordinate Judge of Ghazipur. ‘The 
plaintiffs in the suit claimed possession of certain properties specified in 
Schedule A of the plaint and that claim was substantially decreed, hence. 
the present appeal. 

The plaintiffs claimed the properties as being the reversioners of ote 
Gopal Rai deceased who died whilst still a minor on December 14, 1918. 
At the date of his death the plaintiffs alleged that their father Sheo Tahal 
Rai was the nearest heir and was thus entitled to the estate by right of 
inheritante. Sheo Tahal Rai, however, admittedly died some time after 
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Gopal Rai and the plaintiffs as his only sons now claim that they are 
entitled to the property as representing their father. After much litiga- 
tion in the revenue courts the defendants obtained mutation of their 
names in the revenue papers, hence the plaintiffs were compelled to bring 
this suit for possession of the properties. 

The defendants’ case was that the plaintiffs were not the nearest heirs 
of Gopal Rai but on the contrary that they were only very distantly 
related to the deceased. They allege that they are the nearest heirs and 


are therefore entitled to Gopal Rai’s property by right of inheritance. - 


In answer to these contentions of the defendants the plaintiffs replied 
that the defendants were in any event estopped from setting up that they 
were the nearest heirs of Gopal Rai deceased and further that the issue as 
to who were the nearest heirs of Gopal Rai deceased had already been 
decided against the defendants and in favour of the plaintiffs and that 
the matter was therefore res judicata. 


[Their Lordships then discussed the evidence and came to the con- 
clusion’ that the plaintiffs’ pedigree was not true but that the defendants’ 
pedigree was accurate and therefore the defendants were more closely 
related to Gopal Rai and were his nearest heirs and entitled to succeed 
to his property. ] ; i T a i i l 

The plaintiffs have also contended in this appeal that the defendants 
are estopped from alleging that they are the nearest heirs of Gopal Rai 
deceased. It is urged that an order of the Subordinate Judge of Ghazipur 
dated December 9, 1919 has once and for all determined that the heirs of 
Gopal Rai deceased are the plaintiffs. This was an order passed inter partes 
and it is claimed that therefore the defendants are barred from further 
agitating the matter. 

It appears that Gopal Rai was a party in a suit No. 100 of 1917 
which was decided against him and he appealed and became appellant in 
appeal No. 2 of 1918. During the pendency of the appeal Gopal Rai 
died and application was made by a number of persons to be substituted 
as appellants in his place. Sheo Tahal Rai, the father of the plaintiffs, 
and the defendants made such an application and the matter was decided 
eventually by the learned Subordinate Judge of Ghazipur who held upon 
the evidence which had been adduced before him that Sheo Tahal Rai, 
the father of the present plaintiffs, was the nearest heir and ordered that 


aapa atte lanes aang afar Suma oe Rai deceased. ‘This ‘ 


was a summary proceeding, but it has urged before us that the deci- 
sion of the learned Subordinate Judge concludes the matter and the ques- 
tion as to who is entitled to succeed Gopal Rai deceased is now res judicata. 


It is to be observed that counsel in the lower court never claimed 
that this order operated by way of‘res judicata but merely urged that it 
had some evidentiary value in support of the plaintiffs’ case. However, 
it is urged before us that this order does operate as a complete bar and 
wholly estops the defendants from setting up their present contention 
that they are in fact and in law the persons entitled to succeed to Gopal 
Rai. 


Counsel for the appellants relies upon the case of Raj Bahadur v. 
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Narayan Prasad‘, In that case a Bench of this Court decided, that where 
a party died during the pendency of a suit and the cause’ of action sur- 
vived the court was entitled to decide the question of the legal repre-, 
sentative of the deceased without referring i parties to a separate suit -. 
and the decision was binding on the parties and would operate as res” 
i judicata. In that case reference is made to an earlier case of this’Court, 
viz., Persotem Rao v. Janki Ba? in which a contrary view is taken. The 
’ report, however, of this case does not clearly set out the facts but the Court 
does appear to have held that a decision in a summary proceeding that 
certain persons are entitled to be substituted as personal representatives of 
a deceased party to a suit is not a final determination of the matter and 
does not constitute a bar on the ground of res judicata. It will therefore 
be seen that the decisions of this Court upon the question are conflicting. 

However, in the case of Samsarivsa Sarvathi Palekban Erukkapakkan 
vy. M. K. Pathumme® a Bench of the Madras High Court held that the 
question whether a-person should be admitted as the legal representative 
of a deceased plaintiff to continue a suit cannot be regarded as one of the - 
questions arising for the decision of the suit itself. That Bench expressly ` 
held that an order such as the order relied upon in this present case does . 
not operate as a bar and does not amount to res judicata. A similar 
view has also been taken by the Judicial Commissioner’s Court, Nagpur, ` 
in the case of Mst. Laxmi v. Ganpat*. In that case Kotwal, A. J. C. 
held that an order rejecting an application to be brought on the record 
as the legal representative of a deceased appellant is not a decree and’ does 
not constitute res judicata. 

The same view has also been taken by a Bench of the Lahore High 
Court in the case of Chiregdin v. Dilewar Khan’. In that case it is 
expressly laid down that where in a proceeding under-Order XXII, Rule 5 
a petson is of is not held to be the legal representative of a deceased party 
the same question can be re-agitated in a separate suit and is not barred by- 
the rule of res judicata. ` 

From the above it will be seen that there is a preponderance of 
authority against the plaintiffs’ contention. The order of the learned 
Sessions Judge substituting Sheo Tahal Singh, the father of the present 
plaintiffs, in place of Gopal Rai was an order passed under Order XXII, 
Rule 5, C. P C. and it was passed in the course of a suit which did not 
-concern the property in dispute in this case.’ In our judgment such. an 
order cannot possibly be held to debar the present defendants from 
alleging that they as the nearest heirs of Gopal Rai are entitled to suc- 
ceed to -his property. The issue involved in the present case ig a very 
different issue from that involved in the summary enquiry into the 
o as to who should be substituted for Gopal Rai as appellant in 

e appeal during the pendency of which he died. The facts of the 
Allahabad case of Raj Bahadur v. Narayan Prasad and others cited above 
which appears to favour the present plaintiff-respondents’ view are very 
different from the facts of the present case. . However, if it was intended 
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to lay down-in Raj Babadur y. Narayan Prasad cited above that a decision 
in asummaty enquiry under Order’ XXII, Rule 5, C. P. C. for ever barred 
any one again claiming property as the heir of the deceased party in the 
suit, then we respectfully dissent from it. In our judgment the ‘view 
expressed in the earlier Allahabad case, viz., Parsotam Rao v. Jenki Bai 
previously cited is to be preferred to the later case. The view that an 
_ order ‘passed under Order XXII, Rule 5, C. P. C. does not operate as res 
judicata is supported by abundant authority in other High Courts and 
that’ being so we hold that the order passed in this case by the learned 
. Subordinate Judge of Ghazipur in appeal No. 2 of 1918 which is printed 
_at p: 119 of the paper book does not operate as a bar to the present con- 
tion of the defendants. 

.- For the reasons which we have given above we are satisfied that 
Gendu Rai was not a brother of Nihal Rai and therefore that the plaintiffs 
were not related to Gopal Rai in the manner suggested by them. Further 
we are satisfied that Gendu Rai, the ancestor of Gopal Rai deceased, be- 

“longed to an entirely different branch of the family which included the 
-present appellants. In our judgment the learned Subordinate Judge was 
not justified in coming to the conclusion to which he did and that being 
so his decision cannot stand. In our judgment the defendants have estab- 
lished their right to this property and that being so the plaintiffs have 
no claim whatsoever to it and their claim should have been dismissed. 

In the result, therefore, we allow this appeal and set aside the decree 

of the learned Subordinate Judge and dismiss the plaintiffs’ claim. The 
appellants will have the costs of this appeal and their costs in the court 
below. 

Appeal allowed 
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KAMAL DEVI (Plsintiff) 
\ VerSHs , 
l -- - Dr. C. KHUDADAD (Defendant)? 
Civil Procedere Code, Or. 20, R. 19 end Or. 8, R. 6—Unliquidated damages for 
breach of contraci—Whether can be set off against plaintifPs clsim—Lease— 
Of a supply of water (which depended on the repairs of the embankments) for 
a mill—Lessor bound to carry ont usual repairs of the embankments. 

The plaintiff sued for arrears of rent on the basis of a lease in his favour. 
The property leased was a plot of land, a mill and a right to receive water 
“fram the main canal and the easements attached to the mill—the laintiff 
was the owner of an easement comprising the right to receive a supply 


_of water for her mill, and the plaintiff let this right to the defendant. The 


P 








-supply of water depended upon the repairs of the embankments by the plain- 


tiff and other co-sharers. ‘There was no stipulation whatever in the lease 


that che lessee was bound to repair the embankments. The defendant, there- - 


fore, claimed a set-off on account of the expenses connected with the repairs 
of the embankments which the defendant had to do. ` 

Held, first, that the lease of a supply of water implies the continuance 
of that su ly so far as is in the power of the lessor during the whole 
period of di lease, and the plaintiff therefore had the duty to ensure that 
‘supply of water and to carry out the usual repairs of embankments 
. *S. A. 1203 of 1934 
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which resulted in the supply of water to. the mill: Held, secondly, that 
` the set-off claimed in che present case was an admissible claim within the 
provisions of Order 20, Rule 19, Civil -Procedure Code and it was not 
* necessary for a set-off that it should be limited to Order 8, Rule 6, Civil 
Procedure Code. ` Ki a 


SECOND APPEAL from a decree of I. B. MUNDLE Esq., District Judge’ 


of Saharanpur, modifying a decree of MaurLvı luas Anman, Munsif of 


Debra Dun. | 
Govind Das for the appellant. 
Mukbier Abmad for the respondent. . 
The judgment of the Court was delivered by 
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BENNET, J.—This is a second appeal by a plaintiff against a decree 


` which has dismissed part of her claim for arrears of rent. The plaintiff 


brought her suit against the defendant on two leases,-one dated March 1, 
1922, and the other dated June 2, 1926, which was the renewal of an 
earlier lease. ‘The lease of 1926 provides for instalments of rent at Rs. 400 
per annum payable half-yearly in the first week of June and in the 


first week of. December each year, and the lease of 1922 provides for - 


annual rent of Rs. 300 in similar instalments. The defendant pleaded 
set-off, and various items of set-off have been allowed by the court below. 
In grounds Nos. 3 and 5 the legality of allowing a set-off has been con- 
tested by the appellant-plaintif. The argument for the appellant is that 

under Order 8, Rule 6(1), a set-off is provided for as follows:— 
Where in a suit for the recovery of money the defendant claims to set-off 
' ‘against the plaintiff’s demand any ascertained mim of monéy legally recover- 

able by him from the plaintiff etc, 


| The pleading is that a set-off under this rule must be for an ascertained 


sum of money, and that unliquidated damages for breach of contract could 
not be set-off under this rule. This has been held in various rulings, 
such as, A. I. R. 1923 Bom. 113 and I. L. R. 47 Bom. 182. But for the 


respondent it is ‘pointed out that the wording of Order 20, Rule 19 is - 


wider, and in Sub-rule (3) it is provided:— 
: The provisions of this rule shall apply whether the set-off is admissible 
under Rule 6 of Order VIN or otherwise. 

Therefore the Code recognises that a set-off is not limited to the set-off 
which is pleaded under Order 8, Rule 6. ‘There are various rulings to this 
effect, such as: I. L. R. 7 All. 284; I. L. R. 35 AlL 238; L L. R. 39 Mad, 
939; and I. L. R. 42 Mad. 873, and the distinction has been pointed out 
by the learned Chief Justice in Civil Revision No. 509 of 1932, Bharata 
v. Chet Ram. This rule has been the subject of recent amendment as 


' shown in Notification No. 5664|35 (a)-7 dated October 2, 1935, in which 
. the words were added to Order 20, Rule 19(1): 


But no decree shall be passed against the plaintiff unless the claim to 
set-off was within limitation on the date on which the written statement 

was presented. l i 
Now we are of opinion that the set-off claimed in the present case is an 
admissible claim within the provisions of Order 20, Rule 19, and that it 
is not necessary for a set-off that it should be limited to Order 8, Rule 6. 
The set-off in the present case arises-out of claim by the defendant under 
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the leases which are the subject of the suit, and the set-off is therefore a arn 
matter properly considered: in the suit for arrears of rent on the leases. 
The first ground of appeal is that the courts below erred in interpret- $ 

ing the lease in reading into it an undertaking on the part of the plaintiff Kawa. Dev 
to ensure a constant supply of water in the canal throughout the year. ae 
Now it is true that the court below based its conclusion on a reference Kuupapan 
to Paragraph 3 of the lease of 1926, which provided that the said lessee | —— 
shall continue to occupy and enjoy the leased plot of land and the mill ™7*"*" J: 
` with the water-power fully and completely for the said purposes without 
any objection or interruption by the said lessor etc. argument for 
the appellant was that this was merely a negative undertaking that the 
lessor would not interfere with the supply of water, and that under the 
lease the lessee was bound to make all necessary arrangements for obtain- 
ing the supply of water. The lower appellate court has found that it is 
proved that there are two ‘mills leased by the plaintiff to the defendant. 
These mills are worked by water-power from a canal which is owned by 
a number of co-sharers. The proprietary right of two-thirds belongs to 
Markham Grant, and of the remaining one-third to three zamindars, of 
which the plaintiff is one. Markham Grant is situated lower down than 
the property of the other co-sharers. Further that there was an agreement 
between the co-sharers of the year 1886 as to the manner in which the 
embankments and headworks were to be repaired by them, and that the 
evidence shows that during the years in suit the repairs were not carried 
out by the co-sharers who were responsible, with the result that the canal 
water was diverted from the headworks by the owners of Markham Grant; 
that defendant entered into_an independent arrangement with the 
Markham Grant people under which he paid Rs. 50 a month for the 
proper maintenance of the “bunds,” and subsequently the defendant him- 
self repaired the “bunds” and headworks to ensure a proper flow of canal 
water; that there was a dispute in 1923 under the previous lease, and 
plaintiff agreed that the expenses connected with the repairs should be 
deducted from the rent. The court therefore held that the defendant 
was entitled to claim a set-off on account of the expenses connected with - 
the repairs which the defendant had to do. Now an examination of the 
lease of 1926 shows that what was let by the plaintiff to the defendant 
was a plot of.Jand and a mil -> , 

together with the right to utilise the water of the main canal for creating 

water-power .. . easements and privileges attached to the plot of land 

as well as the said mill. 
Now it is clear from this lease that the property leased was a plot of land, 
a mill and a right to receive water from the main canal, and the easements 
attached to the mill. The easement of water-power is one which is well- 
known to the law in India, and is referred to in the Easements Act in 
various illustrations, such as Illustration (ø) to Section 9: 

A has in respect of his mill a right to the uninterrupted flow thereto, 
from sunrise to noon, of the water of B’s stream. B may grant to C the 
right to divert the water of the stream from noon to sunset, provided that- 
. A’s supply is not thereby diminished. : 

Now in the present case the plaintiff was the owner of an easement com- 
prising the right to receive a full supply of water for her mills, and the 
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plaintiff let this right to the defendant. The supply of water depends on 
the repair of a “bund” by the plaintiff and other co-sharers. ‘There is no 
stipulation whatever in the lease that the lessee is bound to repair the 
“bund.” The presumption therefore is that the plaintiff, the lessor, is 
bound to continue repairing the “bund,” and that the plaintiff having let 
to the defendant the right to receive a supply of water, the plaintiff has]’ 
the duty of ensuring that supply of water regularly. Learned counsel 


` argued that a lease for the supply of water is sufficiently complied with by 


the lessor if he places the lessee in possession of the supply of water on“ 
the day on which the lease is executed. We do not think that that view 
of the law is correct. The lease of a supply of water implies the conti- 
nuance of that supply so far as is in the power of the lessor during the 
whole period of the lease. The plaintiff therefore was bound to ensure 
that the supply of water did accrue to the defendant during the whole 
period of the lease so far as was within the power of the plaintiff, and 
therefore the plaintiff was bound under the terms of the lease to carry out 
the usual repairs of the embankments which resulted in the supply of 
water to the mill, We think therefore that the court below was correct 
in decreeing, a set-off to the defendant on account of the expenses con- 
nected with the repairs of the embankments. 

The point in ground No. 2 of a subsequent agreement does not arise. 
As a matter of fact, the agreement in question to which reference was 
made by the court below was a prior agreement of 1923, and one lease 
is of 1926, and one is of 1922. No argument was addressed to us in 
regard to the alleged disallowance by this Court in second appeal of a 
similar claim to set-off in a previous suit which forms the ground No. 4. 
Ground No. $ alleged that the claim on account of what are called “nagas,” 
a period during which the mill could not work for want of water, was an 
unascertained claim. We have already dealt with this point, and held 
that under Order 20, Rule 19, the set-off need not be for an ascertained 
claim. 

No further point arises on this appeal, which is dismissed with costs. 

The defendant pleaded various grounds in cross-objection, the first 
of which was that ie court below was incorrect in decreeing the first 
instalment of rent. ‘This instalment according to the plaint was for rent 
due in June 1928, and the plaint was brought on July 27, 1931, more 
than three years after the instalment was In Paragraph 7 of the 
plaint it was pleaded that limitation was saved b a letter of defendant 
dated May 22, 1929, in which it was said that he admitted the liability of 
the first three instalments. The first three instalments were those due in 
June and December 1928, and in June 1929. Now the words in the 
letter on which plaintiff relies are firstly: 

I shall after the evening of the 27th instant proceed to renew the lease 
of the share of the canal water claimed by the Markham Grant, and shall 
deduct any lease monies paid by me or to be paid by me .. from the 
rents payable by me'to you under the leases granted by you to me. f 

This sentence relates to the futire, and says that a deduction will be made 
from rents payable to the plaintiff. There is nothing to indicate from this 
sentence that any arrears were due. 
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The next sentence on which reliance is placed is as follows:— 
I have to further notify to you that I am exercising my option of renew- 
ing’ the lease of Missarwala Upper Ghurrat granted by you on March 1, 
1922 against the rents payable by me to you under this lease as well as the 
other lease dated June 2, 1926. 
Now it is doubtful whether there is any admission at all that any rent 
was due under these leases, as the words in their natural construction relate 
to the future. If, however, the words contain an admission that there 
was any instalment of rent due, there is nothing to show, as the plaintiff 
alleges in Paragraph 7 of the plaint, that the words allude tq-the. first 
three instalments. ‘Those instalments would apparently be of June and 
December 1928, and June 1929, the instalment of June 1929 being due 
in the month following the date of letter, May 22, 1929. We consider 
that for the purpose of Section 19 of the Indian Limitation Act there 
must be a clear acknowledgment of liability in respect of a right. There 
ig no mention at all in this letter that there was any liability in respect of 
the instalments due in June 1928. We do not think that without such 
an admission it can be held that the letter in any way saves limitation, 
and in our view, therefore, the claim for the instalments of June 1928 is 
time-barred, and the courts below were wrong in decreeing these amounts. 
We therefore allow the cross-objection so far as this claim is concerned. 

The second ground of cross-objection alleges that the court should 
have granted damages on account of reduction in rent of the defendant. 
By these cryptic words the cross-objection means that the defendant had 
sub-let his mills to another person, and had allowed that other -person a 
reduction of rent on account of the deficiency in supply of water. ‘The 
court below has already allowed damages to the defendant on account of 
the deficiency in the supply of water, and considers that a further deduc- 
tion should not be allowed in regard to his sub-tenant. We consider 
that this reasoning is sound. 

The third ground of cross-objection was in regard to the alleged 
failure of the plaintiff to give the defendant land for the construction of 
a road. The court below found firstly that no damages are proved to 
exist under this head, and secondly that the defendant himself was negli- 
gent in not constructing the road. | 

The remaining grounds of cross-objection have no merits. 

We therefore allow the cross-objection only in regard to the instal- 
ments of Rs. 200 and Rs. 150 of June 1928, which we hold to be time- 
barréd, and the parties will pay and receive proportionate costs on the 
cross-objection. i 


Appeal dismissed 


Bejbi, J. 


RAI BINDAYAL SAHU ann oruers (Defendants) * 
(Co-sharers—In undivided mabal—One of them executes mortgage of sir plots in 
bis exclusive possession—Final decree for sale on basis of this mortgage— 
Subsequent perfect partition amongst co-shsrers—Plots covered by mori- 
gage allotted to plaintiff co-sharer—Mortgagee purchases plots in execution 
. ang. entation, ordered in. bis fevour—Plointiff co-sherer’s suit for possession 
' of tBese plots—To be decreed. = | 


A co-sharer in an undivided Mahal is not entitled to execute a mort- 


gage in respect of specific plots of sir even though he might have been in 
exclusive possession of the same by an agreement amongst the co-sharers. 
It follows chat if such a mortgage is made the mortgage is subject to the 
right of the other co-sharers to enforce a partition. Such a mortgage 
therefore suffers from a certain infirmity in the sense that its full effect 
could be defeated at the instance of a co-sharer who might on partition 
be ‘allotted the plots covered by the mortgage and then the mortgagee 
could proceed only against the substituted security. Mobsmmad Afzal 
Khan v. Abdul Rabman, 1932 A. L. J. 909 P. C. relied on. 


A co-sharer in an undivided mabal executed a single mortgage in res- 


pect of specific plots of sir in his exclusive possession. In a suit for sale 
on the basis of this mortgage a final decree for sale was passed in favour 
of the mortgagee. Subsequent to this final decree there was a perfect 
' partition amongst the co-sharers and the plots covered by the mortgage 
were allotted to the plaintiff co-sharer. In execution of his decree the 


| mortgagee purchased these plots and obtained formal possession, and in ' 


spite of the objection of the plaintiff the revenue court ordered mutation 
in his favour. ‘Thereupon the plaintiff co-sharer sued the defendant mort- 
gagee auction purchaser for possession of these plots. Held, that the 
plaintiff’s suit for ion must be decreed. Held, further, that it was 
not the duty of h plaintiff co-sharer to acquaint himself with existing 
encumbrances and to have moved the partition officer in the matter. 
Byjnath Lall v. Ramoodeen Chowdry, 1 L A. 106 relied on. 


SECOND APPEAL from a decree of Banu Srmva Haranu LAL, Addi- 


tional Subordinate Judge of Azamgarh, confirming a decree of MAULVI 
Tnias Atrmman, Munsif of Haveli. l 


K. L. Misra for the appellant. ! 

A. P. Pandey for the respondents. ye 4 

The following judgment was delivered by - | 

Baypat, J.—This is an appeal by the plaintiff. He brought a suit 
for possession of certain properties entered at the foot of the plaint and 
for damages. He impleaded as defendants to the suit defendants first party 
who it was alleged were in possession of the property in dispute and 
defendants second party who it was alleged had made a mortgage of the 
property in dispute which mortgage had been sued upon and in execution 
of a decree for sale passed on the basis of the said mortgage against the 
said defendants’ second party, the defendants first party had obtained 
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possession of the TE in suit. "Me also. smpleaded as Jelenaa, 
defendants third party who, it was said, were jointly interested, with the 
plaintiff in the property in dispute but & they were absent they could not 
be joined as plaintiffs but were made pro forma defendants. The plain-- 
tiffs suit has been decreed by the courts below with respect to certain 
portion of the plaint property but was dimissed in respect of two plots 
Nos. 1326 and 983, and the appeal before me is with respect to es 
plots alone. 

The allegations on the basis of which the claim in respect of as 
plots was made were that the plaintiff, the defendants second party and 
the defendants third party were owners of an undivided mahal in which 
these two plots were situate. I shall now refrain from making any men- 
tion of defendants third party and content myself with mentioning the 
plaintiff alone, the rights of defendants third party being safeguarded 
by the plaintiff. It is said that in the year 1897 the defendants second 
party executed a simple mortgage in respect of the two plots mentioned 
above along with certain other plots in favour of defendants first party. 
A preliminary decree for sale on the basis of this mortgage was obtained 
by defendants first party against defendants second party on April 7, 
'{ 1913 and the final decree for sale was passed on February 26, 1916. Sub- 
sequent to the passing of this final decree there was a perfect partition 
as amongst two co-sharers and these two plots were allotted to the plaintiff. 
It might be mentioned that these two plots were before the partition in 
the exclusive possession of defendants second party as their sir: this has 
* been found by the courts below and the finding has not been challenged 
by learned counsel for the appellant. In pursuance of the decree obtained 
by the defendants first party they put the mortgaged property to sale and 
purchased the two plots on July 24, 1919. Formal possession was obtain- 
ed by the defendants first party on December 22, 1919 and on September 
18, 1920 in spite of the objections of the plaintiff the revenue court order 
mutation in favour of the defendants first party. 

The case for the plaintiff is that’ the defendants -second party were 
not entitled to execute a mortgage in respect of specific plots of sir even 
though they might have been in the exclusive possession of the same by 
virtue of an arrangement amongst the co-sharers when prior to the parti- 
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Bajpel, J. 


tion all the coparceners had only an undefined right proportionate to their : 


share in the entire village. This aspect of the case has not been clearly 
appreciated by the courts below. ‘There is abundant authority for the 
proposition for which learned counsel for the appellant contends. As 
early as the year 1885 the majority of the Judges in the Full Bench case 
of Sital Prasad v. Amt Bibi, held that in zamindari tenures in which the 
whole land is held and managed in common, a co-sharer cannot convey 
his right of occupancy in the sir as something distinct from his proprietary 

rights in the mahal. In Jamna v. Jball?, Lindsay, J. held: 
The co-sharers in an undivided property may, by arrangement among 
themselves, take possession of definite portions of that property and hold 
-them so as to enjoy their proper quotes of the profits, but it is mot per- 
missible for any one of such co-sharers to alienate to a third person as the 
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exclusive property the portion which he has been occupying by agreement 

with his co-sharers. 
In Ram Khelawan Koeri v. Bisbwanath Prasad*, Pullan, J. held: 

Although a co-sharer brings under cultivation certain waste land and 

occupies it as his exclusive property with the permission of his co-sharers 

it is still not permissible for him to alienate that land by means of a 

perpetual lease. . r 
It was held in the case of Qutubuddin v. Mangla Dubey* by Niamatullah, J. 
that one of several co-sharers in an undivided mahal cannot transfer to a 
stranger lands held by him in severalty and if he does so the other co- 
sharers are entitled to have the alienation set aside, to eject the transferee, 
and to take joint possession with the transferor. The law, therefore, seems 
to be fairly well settled that a co-sharer in an undivided property cannot 
alienate any defined portion of such property even though he might have 
been in exclusive possession of the same by an agreement amongst the 
various co-sharers. It is too late in the day for learned counsel on behalf 
of the respondents to base his argument on the minority decision of 
Mahmud, J. in the Full Bench case to which reference has already been 
made in an earlier portion of my judgment. 

As a corollary of the proposition laid down above, it follows that if.. 
such a mortgage is made the mortgage is subject to the right of the other} 
co-sharers to enforce a partition. In Byjnuath Lal v. Ramoodeen Chowdry’, 
their Lordships of the Privy Council observed as follows at page 119:— 

Now, what was the subject of this mortgage? It was an undivided 
moiety in two out of three villages forming a joint and undivided estate. . 
The sharers, however, do not appear to have been members of a joint and 
undivided Hindu family, but to have enjoyed their respective shares (at 
all events their shares in Gunniporebeja and Pemburrinda) in severalty. 
It is, therefore, clear that the mortgagor had power to pledge his own 
undivided share in these villages; but it is also clear that he could not by 
so doing affect the interest of the other sharers in them, and that the 
persons who took the security took it subject to the right of those sharers 
to enforce a ition and thereby to convert what was an undivided 
share of the whole into a defined portion held in severalty. 

In this case the question as to whether the mortgagee could proceed 
against the property actually mortgaged was not pointedly considered be- 
cause it did not pointedly arise and all that was held was that the mortgagee 
could proceed against the property which came into the share of the mort- 
gagor after partition, although there is a paragraph at page 120 beginning 
with the words “Let it be assumed” from which it might be inferred that 
the mortgagee cannot proceed against the property originally mortgaged. 
The matter, however, was considered again by the Privy Council in the 
case of Mohammad Afzal Khan v. Abdul Rabman®, and it was held that 
where one of two or more co-sharers mortgages his undivided share in some 
of the properties held jointly by them, the mortgagee takes the security 
subject to the right of the other co-sharers to enforce a partition and 
thereby to convert what was an undivided share of the whole into a de- 
fined portion ip severalty. If the mortgage therefore is followed by a 


partition and the mortgaged properties are allotted to the other co-sharers, 
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they take those ‘properties, in the absence of fraud, free from the mort- 
gage, and the mortgagee can proceed only against the properties allotted 
to the mortgagor in substitution of his undivided share. In Hem Chandra 
Ghose v. Thako Moni Debi’, it was held that under similar circumstances 
the mortgagee could not proceed against the mortgaged property which 
had been allotted on partition to a sharer other than the mortgagor but 
should be allowed to proceed against that property alone which had been 
allotted in substitution to the mortgagor. To the same effect is the case 
of Amolak Ram v. Chenden Singh’. ` l 

The mortgage of 1897, therefore, suffered from a certain infirmity, 
in the sense that its full effect could be defeated at the instance of a co- 
sharer who might on partition be allotted the two plots covered by the 
mortgage and then the mortgagee could proceed only against the substi- 
tuted security. In the present case certain difficulties face the mortgagee. 
The decree for sale was obtained by the mortgagee on February 26, 1916 
and the partition took place afterwards: it was perhaps not open to him 
to proceed against any property in the execution department other than 
the property mentioned in the decree. The lower appellate court says 
that 


the next diffculty is that the defendant second party did not receive any 
other property in exchange and hence there was no substituted security 
on which the defendant No. 1 can fall back upon in case of plaintiff’s 
success for the fact was that the mortgagor had more sir and khudkasht 
land in his exclusive possession than his lawful share had warranted and 
by the partition some sir plots went out to the plaintiff who had less sir 
- in his possession. 
I have not been able quite to appreciate this portion of the judgment of 
the lower appellate court. It may be that in the partition the mortgagor 
did not get any specific sir plots in lieu of plots Nos. 1326 and 983, but 
the mortgagor undoubtedly had got some property under the partition, 
and if the decree itself had not been passed and if the mortgage were 
still a subsisting mortgage, it was perhaps open to the mortgagee to pro- 
ceed against such property as might have fallen in the share of the mort- 
gagor. Be that as it may, the defendants first party has got to thank 
himself fgr the position in which he finds himself at the present moment. 
He entered into possession in the year 1920 and from that time alone his 
possession became adverse, and it is conceded that he has not perfected 
his title by adverse- possession. - 

The question, however, remains as to whether it was not the duty of 
the plaintiff co-sharer to have seen that at the time of partition unencum- 
bered plots only fell to his share. The lower appellate court says that 
the plaintiff has been placed in this position 

because the plaintiff rajsed no objection in the partition that he will not 
take encumbered property’ and kept silent even at the time of the sale; 
of the two parties it is the plaintiff who must suffer. 
First of all it is mot clear that the plaintiff knew anything about the 
mortgage of 1897 which after all was a simple mortgage and the mere 
fact that it was registered would not go to show either as a matter of fact 
or as a matter of law that the plaintiff had notice of the mortgage. In 
"I, L R. 20 Cal.533 *"L L R. 24 AIL 483 
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the second place I do not think it was the duty of the plaintiff to have 
appraised himself of the entire circumstances and to have moved the par- 
tition officer in-the matter. In the case reported in 1 Indian Appeals 
referred to above, Mr. Doyne on bebalf of the respondents argued that 
co-sharers who_seek partition ought to acquaint themselves with existing 
encumbrances, and I think it is permissible to infer from the judgment 
of their Lordships that this argument did not find favour with them. 

It may be mentioned at this stage, although perhaps I should have 

mentioned it before, that it was never specifically pleaded by the defen- 
dants first party that the partition was tainted with fraud or collusion. 
In a vague manner it was stated in Paragraph 7 of the written statement 
that the plaintiff and the defendants second party were residents of one 
and the same place and were on friendly terms with each other and that 
these people having colluded with the village patwari had got wrong and 
fictitious entries made against the property sold by auction as well as other 
plots of land in order to injure the defendants first party. I do not take 
this as a plea to the effect that the partition was fraudulent nor was it so 
understood by either of the courts below, there being no specific issue on ` 
this point. 
- ` As stated before, in the present case, there has been a sale on the 
basis of the mortgage and the name of defendants first party has been 
mutated against the two plots 1326 and 983, but this in itself does not 
in any way injure the plaintiff inasmuch as the title of the defendants 
first | slg! has not yet matured by reason of adverse possession. In Bbup 
Singh v. Chedda Singh’, it was held under somewhat similar circumstances 
that the auction purchasers took nothing by their purchase. 

For the reasons given above, I am of the opinion that the decrees of 
the courts below are not correct and allowing the ap I modify them 
to this extent that I decree the plaintiff’s suit for plots Nos. 1326 and 
983 as well with damages. As no objection was taken by anybody to 
the direction contained in the judgment of the learned Munsif, who had 
partly decreed the plaintiff's suit for possession, that the amount of 
damages would be determined later on in miscellaneous proceedings, I 
also in order to avoid confusion make the same direction as regards the 
amount of damages in respect of plots Nos. 1326 and 983. The plain- 
tiff’s suit having practically succeeded in its entirety, the plaintiff is 
entitled to his full costs in all the courts. Leave to file an appeal by 
way of Letters Patent is allowed. 

Appeal allowed 
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JAFRI BEGAM alias CHUNAKKA BEGAM AND ANOTHER 
' (Defendants) 
VETSHS 
ASGHAR ALI KHAN (Plaintiff) * 
Civil Procedure Code, Or. 17, R. 2, Explanation to, and Or. 9, R. 9—On adjourned 


date of bearing plaintiff's counsel applied for sdjonrmment—a pplication re- 


fused—Sult dismissed ‘for defenlt?—Order to be deemed to be a decree against 
which appeal lay. 

Where on the date to which the final hearing of the suit was adjourned at 
the instance of the court, the plaintiff’s counsel appeared and made an 
application for adjournment which was refused, and the court then passed 
an order dismissing the suit for default. Held, that in view of the Explana- 
tion added to Or. 17, R. 2. C. P. C., the plaintiff cannot be deemed to 
have failed to appear, and the order must be deemed to be a decree dis- 
missing the suit on the merits and not one dismissing it for default of 
appearance. Accordingly the proper remedy of the plaintiff was to file 
an appeal against the decree and not to make an application under Or. 9, 
Re 9; Ci Po G: 

Rem Dilsrl v. Bhola, 1935 A. L. J. 724, Baldeo Singh v. Chajju Singh, 
1931 A. L. J. 646 and Masmobsu Das v. Krishna Kant Malaviys, 1933 
A. L. J. 4 relied on. 


Crv REVISION against the order of the District Judge of Shahjahan- 
pur. j | 

L. N. Gupta for the applicants. 

M. Nasim and Begam Faruqi for the opposite party. 

The following judgment was delivered by 

Attsop, J.—This is an application in revision made by the defen- 
dants to a suit which was instituted by one Asghar Ali Khan. In the first 
instance May 11, 1934 was fixed for the putting in of 2 written statement 
by the defendant. August 22, 1934 was then fixed for final hear- 
ing. ‘The case was adjourned from that date to November 20, 1934 be- 
cause the court had no time to deal with it. On November 20, 1934 the 
presiding officer was on leave and the suit was adjourned to February 4, 
1935. On this date the presiding officer was again on leave and the suit 
was adjourned to April 18, 1935. Before the hearing on February 14, 
1935 the plaintiff had put in an application on January 24, 1935 saying 
that he was in Government service in Baluchistan and that he had to return 
to duty and that he could not be present on February 4. He asked that 
his statement might be recorded, but his application was rejected. How- 


ever, as I have already mentioned, there was an adjournment on February 


4 because the presiding officer was not able to be present himself. Then 
on April 18, 1935 the plaintiff was absent. Counsel on his behalf put in 


an application for adjournment and that application was refused.’ The, 


learned munsif then proceeded to dismiss the suit for default. “He also 
passed an order directing that certain documents put in by the defendants 
should be returned to them as he was not, going to consider the case upon 
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its merits. The plaintiff made an application on April 29, 1935 under 
Order 9, Rule 9, Civil Procedure Code for setting aside the order dismiss- 
ing the suit. The learned Munsif dismissed this application, but there 


jam B J was an appeal to the District Judge and he set aside the Munsif’s order © 
Asana Arr and decided that the suit should be restored. It is against the order or ° 


KHAN 


—— 


Allsop, T. 


the District Judge that the present application is made. 


It is urged that the order dismissing the suit for default in the fire 
instance was not an order passed under Order 9, Rule 8, Civil Procedure 
Code read with Order 17, Rule 2 of the same Code, but that it must be 
deemed to have been an order upon the merits. The explanation to 
Order 17, Rule 2 of the Code of Civil Procedure is perfectly clear. It 
says that no party shall be deemed to have failed to appear if He is either - 
present or is represented in court by an agent or pleader though engaged 
only for the purpose of making an application. There is nq doubt that 
the plaintiff was represented on April 18, 1935 by an agent or pleader 
who made an application for an adjournment on his behalf. The plaintiff 
therefore could not be deemed not to have been present, that is, he could 
not be deemed to have failed to appear. It is obvious threfore that the 
provisions of Order 17, Rule 2 did not apply and it follows from that 
that it was not open to the learned Munsif to dismiss the suit under the 
provisions of Order 9, Rule 8. In cases of this kind it may be, if the 
adjournment was granted at the instance of the party concerned, that 
the provisions of Order 17, Rule 3 may apply, but if the adjournment is 
at the instance of the court the provisions of that rule would not apply 
and the position would then be that the suit would proceed as though the 
party concerned were present. In this case the court should have pro- 
ceeded as though the plaintiff was present. The defendants had put in 
written statements. The court should have seen what points were at issue 
between the parties and what facts the plaintiff had to prove. If the 
burden of proof was upon the plaintiff; as in nearly all cases it would be, 
the court should have said that the suit was dismissed because the plaintiff 
had failed to discharge the burden which had been cast upon him and had 
failed to justify the passing of a decree in his favour. This, however, 
was not done. It is obvious that the learned Munsif did not intend to 
decide the case upon its merits and did intend to dismiss it merely upon 
the ground that the plaintiff was not present, in other words, to dismiss 
it for default, The question then arises whether the remedy open to the 
aggrieved party, that is, to the plaintiff, was the remedy against the order 
as it stood or a remedy against the order as it should have-been passed. 
In other words, the question is whether the plaintiffs remedy was by way 
of an application under Order 9, Rule 9 or by way of appeal against a 
decree. My attention has been drawn to the case of Rem Dulari v. Bhola' 
and to the cases of Baldeo Singh v. Chhaju Singh? and Manmoben Das v. 
Krishna Kant Malaviya’. It is unnecessary for me to discuss these rulings 
in any detail, but I think it has been held by this Court that the remedy: 
which is open to a plaintiff or a defendant in circumstances of the kind 

11935 A, L J. 724 11931 A. L. J. 646 
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with which I am dealing is a remedy by way of appeal. In other words, Gm 
it has been held where the explanation to Order 17, Rule. 2 applies, that 45); 
the court which dismisses a suit or passes a decree ex parte must be deemed — 
to have:been deciding the matter upon its merits and not acting merely Jarmı Brosi 
under the provisions of Order 9, Rule 8. ‘There is, of course, a possibility pe rer 
of arguing that the remedy should be that against the order as it stands, Kuan 
but I think one reply to this contention is that a court which passes an 
order which is substantially an order upon the merits cannot take away 
the aggrieved party’s right of appeal as against a decree merely by pur- 
porting to act under some rule or order of the Code of Civil Procedure 
and to pass an order under it which is not subject to appeal. I should 
think therefore in this case that the proper remedy of the opposite party 
was to file an appeal against the decree and not to make an application 
under Order 9, Rule 9. This conclusion, however, does not suffice finally 
to dispose of the matter before me. ‘This is an application in revision and 
it is necessary to consider whether the merits of the dispute justify an 
interference by this Court. It is to be noticed that the applicant made 
no objection either in the Munsif’s court or in the court of appeal which 
decided the matter against him that there was any objection upon the 
ground of jurisdiction. ‘This present dispute has been pending now for 
nearly a year and it was not till the question was raised in this Court that 
the parties were at issue upon the point whether the plaintiff had taken 
the right course or not. We have then further to consider what the 
position of the plaintiff was. His suit had been pending for a long time 
and had been adjourned again and again through no fault of his. He 
was certainly employed in Government service in Baluchistan and it must 
have been extremely inconvenient for him to have to come to Shahjahan- 
pur time after time to be present at the hearing of the suit. ‘The learned 
District Judge has, I think, taken a very fair view of the merits of the 
dispute between the parties. The result of his order is merely this that 
the parties will have an opportunity, of contesting the real questions at 
issue between them. If I were to interfere in revision with the order’ of 
the learned District Judge the result would probably be that the plaintiff 
would file an appeal against the order of the Munsif dismissing his suit 
and would ask for indulgence under the provisions of Section 5 of the 
Limitation Act and I am by no means certain that he would not succeed 
„and that the matter would not be re-opened. That being so, it seems to 
. me that it would not be consonant with principles of justice to interfere 
in revision in 2 matter of this kind. I therefore reject the application. 
In the circumstances the parties will pay their own costs. 

Application dismissed 
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ANTONIO DIAS CALDEIRA (Defendant) 
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FREDERICK AUGUSTUS GRAY (Plhiinitiff)* 


Loan ALNuss Appeal—T rial Judge’s conclusion on question of fact based on credibility of wit- 
Lorp 


Havoni 
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Lord Alness 


nesses—Function of Court o E as Sanaa for demages sata 
a doctor—On the ground that in injecting quinine be travelled beyond the 
safe erea for injection and the plaintiff was permanently lamed. 

An appellate tribunal will generally defer to conclusion reached by the 
trial Judge upon a consideration of the trustworthiness of the witnesses 
whom he has seen and heard, and the court of appeal must, in order to 
reverse him, not merely entertain doubts whether the decision is right but 
be’convinced that it is wrong. Powell v. Streatham Manor Nursing Home, 
[1935] A. C. 243 referred to. The plaintiff claimed damages against the 
defendant who was a doctor and affirmed that the latter in giving him.a 
quinine injection in the right buttock travelled beyond the safe area for 
injection, and the quinine injured the plaintiff’s sciatic nerve, with the 
result that he was permanently lamed. It was proved that immediately 
after the operation the plaintiff found that he had foot drop and he had 
to cling to the doctor for support. He had no such symptoms before 
the injection was administered and the trial Judge inferred that the injec- 
tion contributed to, if it did not cause, the foot drop. Doctor’s theory 
was that the plaintiff was suffering before the injection from the latent 
alcoholic neuritis and that the alcoholic toxins in his system were lit up 
and precipitated by the shock of the injection. Held, that on the evidence, 
expert or otherwise, the trial Judge had acted rightly in decreeing the 
c 


Arrear from a decision of the Supreme Court of Trinidad and Tobago. 


D. N. Pritt, K. C. and Ronald Smith for the appellant. 
H. J. Wallington, K. C. and Reginald J. White for the respondent. 


| The following judgment was delivered by 


Lord ALNEss—In this case the respondent, who is a sales manager, 
sued the appellant, who is a doctor, for damages. The claim was based 
on negligence. The respondent was tréated for malaria by the appellant, 
and the former affirms that, in giving him a quinine injection in the right 
buttock, the’ appellant travelled beyond the safe area for injection, and 
that the quinine injured the respondent’s sciatic nerve, with the result that] - 
he is permanently lamed. 

. The claim made by the respondent against the appellant was based 
upon two grounds:—-(1) that the appellant negligently inserted the needle 
of a hypodermic syringe into the sciatic nerve in the right buttock of the 
respondent, and or negligently injected quinine into the said nerve, or, 
alternatively, injected quinine so near to the said nerve, as to injure the 
same and destroy the tissue of a portion of the sciatic nerve, (2) that the 
appellant had not the skill and knowledge necessary for the administration 
of the said injection, or alternatively, in breach of his duty to the respon- | 
dent, negligently omitted to exercise the necessary skill or knowledge when 
*P, C. A. 31 of 1934 
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administering the said injection. 

The learned Trial Judge in the Supreme Court of Trinidad and Tobago 
(Mr. Justice Manning) had no hesitation in holding that the appellant 
had the necessary skill and knowledge for administering intra-muscular 
injections in the buttock with safety, and that he had considerable expe- 
rience in such administration. Their Lordships are accordingly absolved 
from considering that aspect of the case. 


But the question of the appellant’s alleged negligence remains for 


consideration, and manifestly the result of that enquiry is of much im- 
portance to both parties to the suit. In its elucidation, the Board received 
valuable assistance from the Bar. 

The statement of claim by the respondent was dated April 25, 1932. 
The defence’ was filed on May 31, 1932. Evidence was led on October 
22, 1932, and for three weeks thereafter. The learned Trial Judge deli- 
vered judgment in favour of the respondent on October 7, 1933. The 
Board cannot refrain from expressing their appreciation of the care and 
the fairness which characterise his judgment. i - 

Now, the first observation which falls to be made is that their Lord- 
ships are manifestly and indeed admittedly confronted with a pure ques- 
tion of fact for determination. There is no question of law at issue bet- 
ween the parties. Moreover it is agreed between them that the onus of 
proof is upon the respondent, and that, if he is to succeed, he must 
demonstrate, beyond reasonable doubt, that the appellant was negligent, 
and that his negligence caused the injury of which the respondent com- 

lains. 

: Had the case been tried by a Judge and jury, their Lordships are of 
opinion—and Mr. Pritt did not seriously contest the proposition—that 
an appeal against a verdict for the respondent would be well-nigh hopeless. 
There is ample evidence to support such a verdict and it could not be 
seriously contended that a verdict for the respondent would on the evidence 
led have been unreasonable. ‘The case, however, was not tried by a Judge 
and jury, but by a Judge sitting as a jury. The distinction is, of course, 
important. 

The appellant is exercising a right of appeal which is his by right, 
and their Lordships recognise that they cannot, merely because the ques- 
tion is one of fact, and because it has been decided in one way by the 
learned Trial Judge, abdicate their duty to review his decision, and to 
reverse it, if they deem it to be wrong. None the less, the functions of 
a Court of Appeal, when dealing with a question of fact, and a question 
of fact moreover in which, as here, questions of credibility are involved, 
are limited in their character and scdpe. 

This is familiar law. It has received many illustrations—and, in 
particular, in the House of Lords—, the most recent of these being the 
case of Powell and Wife v. Streatham Manor Nursing Home’. In that 
case it was held that 

Where the Judge at the trial has come to a conclusion upon the ques- 


tian which of the witnesses, whom he has seen and heard, are trustworthy ` 


and which are not, he is normally in a better position to Judge of this 
; 41935] A. G 243 ; 
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matter than the appellate tribunal can be; and the appellate tribunal will 

generally defer to the conclusion which the Trial Judge has formed. 
Lord Wright, in the course of bis speech, said l 

Two principles are beyond controversy. First it is clear that, in an 

appeal of this character, that is from the decision of a Trial Judge based 

on his opinion of the trustworthiness of witnesses whom he has seen, the 

Court ot Appeal ‘must, in order to reverse, not merely entertain doubts 

whether the decision below is right, but be convinced that it is wrong. 
‘Fhat view is in strict accord with previous authoritative expositions of the 
law in the same sense by Lord Loreburn and Lord Halsbury in two cases 
in the House of Lords, which do not appear to have been cited in Powell’s 
case, viz., Kirkpatrick v. Dunlop? and Taylor v. Burger”. It remains to 
be seen whether, and, if so, to what extent, these judgments affect the 
decision of this case. In order exactly to equiparate the decisions in these 
cases with the present case, a conflict of testimony between the appellant 
and the respondent would be required. Here there is none; for, while 
the appellant affirms that the injection was administered by him within 
the safe area in the buttock, the respandent not unnaturally is unable to 
say where precisely the injection was given. There is however a sharp 
conflict of testimony between the expert witnesses. 

In limine of the case, it falls to be said that the Trial Judge did not 
believe the testimony of the appellant on vital points—an incident which 
will be developed later—and that, quoad ultra, the decision of the case 
rested on the evidence of medical men, two of whom were examined as 
witnesses for the respondent, and three for the appellant, and who expressed 
diametrically opposite views regarding the cause of the respondent’s dis- 
ability. The learned Trial Judge accepted the view of the medical men 
adduced as witnesses for the respondent, and rejected the view of the 
medical men adduced as witnesses for the appellant. Their Lordships see 
no reason to doubt that, in assessing the relative value of the testimony 
of expert witnesses, as compared with witnesses of fact, their demeanour, 
their type, their personality, and the impression made by them upon the 
Trial Judge—e.g., whether, as Mr. Wallington said, they confined them- 
selves to giving evidence, or acted as advocates—may powerfully and pro- 
perly influence the mind of the Judge who sees and hears them in deciding 
between them. ‘These advantages, which were available to the Trial 
Judge, are manifestly denied to their Lordships sitting as a Court of Appeal. 

Having considered the general principles which are applicable to a 
tase of this kind—and this would seem to be a proper avenue of approach 
to the problem before the Board—their Lordships proceed to consider the 
facts which give rise to the appeal. 

Prior to 1930, the respondent had suffered from recurring attacks 
of malaria. He had also been addicted to spasmodic “sprees,” as he des- 
cribes them; but, as regards the extent or quality of the alcohol which he 
consumed on such occasions, the evidence is silent. On February 28, 
1930, the appellant was called in to treat the respondent for an attack of 


.malaria, and advised quinine injections. The appellant had on many 


previous occasions administered such injections to his patients. On March 
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3, 1930, the respondent idd the ia injection from the appellant in 
his right buttock. 

The vital question in the case is—where was that aao adminis- 
tered? Admittedly there is an area in the buttock within which such an 
injection may be safely administered. That fact would appear to be 


elementary in medical science and practice. If the in Ea be made F. 
be injured, and,’ 


within that area, no main muscle of the patient can or 

in particular, the sciatic nerve will be immune from danger. When the 
injection was administered to the respondent, he felt a tingling sensation, 
but nothing which he described as pain. Immediately he left the operat- 
ing table, however, the respondent found that he had foot drop, and he 
had to cling to the appellant for support. The respondent had no such 
symptoms before the injection was administered, and it seems a fair in- 
ference, as the learned Trial Judge says, that the injection contributed to, 
if it did not cause, the foot drop 

To explain the disability of the respondent, two theories were pro- 
pounded in evidence—one by the respondent, the other by the appellant. 
The respondent’s theory i is that his foot drop was caused by the action of 
quinine upon his sciatic nerve, either because the nerve was pierced by the 
appellant’s needle, or because the quinine injected by the appellant per- 
meated into the nerve, in consequence of its proximity. The appellant’s 
theory, on the other hand, is that the respondent was suffering before the 
injection from latent alcoholic neuritis, and that the alcoholic toxins in 
his system were lit up, and precipitated by the shock of the injection. It 
is not unimportant to observe that there is no trace in the appellant’s 
pleadings of the cause to which he now attributes the respondent’s dis- 
ability, and that although Dr. Ritchie states in evidence that he was told 
before he entered the witness box that the defence to the action was that 
the respondent was suffering from latent alcoholic neurosis. 

In the expiscation of the two theories referred to much medical learn- 
ing has been expended, and elaborate evidence has been led. Indeed the 
evidence is throughout so voluminous, and is occasionally so obscure as, 
in familiar phrase, to make it difficult to see the wood for the trees. No 
doubt, it is on the one hand antecedently improbable that the appellant, 
whose skill and experience are certified by the Trial Judge, should have 
committed the cardinal and elementary blunder attributed to him by the 
respondent. - On the other hand, one knows from experience in life that 
“familiarity breeds contempt,” and that an ordinary practice is sometimes 
lacking in the constant care which the circumstances demand. There are 
many cases on record of signalmen and engine drivers of experience, who, 
on occasion, neglect their duty, and: whose lapses illustrate the principle 
stated. Moreover, the respondent’s theory offers a stmple and convincing 
explanation of the respondent’s plight, while, as will presently be seen, 
the appellant’s theory is speculative and difficult. 

Their Lordships have carefully considered the evidence adduced by 
the parties, and they have reached certain conclusions upon it, which may 
be thus expressed. 

(1) The respondent and his witnesses have established. if their testi- 
mony be believed, a strong case to the effect that the Jopoa s disability 
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is due to the negligence of the appellant. Now the learned Judge believed 
the respondent, and indeed he receives a certificate of credibility from the 
appellant: himself. The respondent’s medical witnesses, moreover, were 
also believed by the learned Trial Judge when they said that they were 
satisfied that the injection was administered by the appellant outside the 
safe area, that in consequence the injected quinine injured the respondent’s 
sciatic nerve, and that latent alcoholic neuritis did not and could not account 
for his condition. For these views the medical men examined for the res- 
pondent advanced certain reasons, which the learned Trial Judge accepted. 

(2) The question next arises—Has the appellant established such a 
case as to throw doubt on the case for the respondent? The theory of the 
appellant, as already stated, is that the respondent’s disability was due, not 
to injury by quinine to his sciatic nerve, but to latent alcoholic neuritis, 
which was precipitated by the shock of the injection. This theory depends 
(a) upon the appellant’s evidence, and (b) upon that of the medical 
experts who were adduced by him as witnesses. 

Now, in the first place, the learned Trial Judge refused to accept the 
evidence of the appellant as reliable on various vital points: and their 
Lordships are not surprised at that refusal. The Trial Judge disbelieved 
the evidence of the appellant when he stated that he inserted quinine in 
the safe area of the respondent’s buttock. He also disbelieved the appel- 
lant when he said that he diagnosed neuritis at an early stage of the case, 
and that he communicated that diagnosis to the respondent. ‘The learned 
Judge did not mince his words. He affirmed that the appellant deliberately 
told falsehoods in the witness-box. It is true that that finding is based, 
not on the appellant’s demeanour in the box, but on certain other reasons 
which the learned Judge details. Mr. Pritt endeayoured to belittle these: 
reasons, but in their Lordships’ opinion, without success. The fact re- 
mains that the learned Trial Judge found that the appellant was a person 
capable of committing perjury. If the appellant diagnosed latent alco- 
holic neuritis at an early stage of the case, it is to their Lordships incon- 
ceiyable that he should not have referred to the subject of alcohol in his 
conversation with the respondent and his wife. The respondent depones 
that the appellant did not-refer to the subject of drink, and, in particular, 
did not advise him to stop drinking, as the appellant swears that he did. 
The respondent’s wife was asked no question upon the subject. Certain 
it is, on the respondent’s evidence, that he did not in any way alter his 
habits with regard to alcohol after his disability occurred. On the evi- 
dence by the respondent on this matter, which the Trial Judge accepted, 
there was no cross-examination by the appellant. 

Further, there are two matters regarding which the appellant gave 
evidence of such a character that their Lordships cannot accept his testi- 
mony regarding them. In the first place he says that he does not remem- 
ber the respondent developing foot drop in his office and holding on to 
him for support, and in the second place he says that he did not look at 
the respondent’s foot there. Having regard in particular to the respon- 
dent’s evidence, which the Trial Judge accepted, this testimony frankly 
seems to their Lordships to be unworthy of credence. ‘They are, therefore, 
not surprised that the Trial Judge evinced, in Mr. Wallington’s phrase, “an 
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indisposition throughout to rely on the appellant’s testimony.” If the 
evidence of the appellant be not worthy of credit, it is manifest oa his 
case must be difficult to establish. 

(3) Passing from the appellant’s evidence, their Lordships now pro- 
ceed to consider the competing theory of latent ‘alcoholic neuritis advanced 
by the appellant, and supported by three medical witnesses on his behalf. 
Of these it is not unimportant to note that one—Dr. Ritchie—never saw 
the respondent, and that the other two saw him for the first time a week 
before the trial. 

Now, apart from the fact that the appellant did not treat the res- 
pondent for alcoholic neuritis, the appellant’s theory suffers from this dis- 
advantage—that it is based on speculation rather than on experience. 
None of the witnesses adduced for the appellant have had actual experience 
of latent alcoholic neuritis precipitated by shock. Such a happening, on 
the evidence, is rare. The appellant’s witnesses admit that, on their theory, 
the respondent’s case was exceptional. ‘These witnesses do not cite one 
authentic case which lends full support to their theory. It is a scientific 
theory, based on conjecture. Even assuming the theory to be sound, rans 
is no evidence that the respondent was, in point of fact, sufferin 
latent alcoholic neurosis. His alcoholic history may have been ia ei 
render this possible, but to hold that he in fact so suffered would be, as as 
the learned Trial Judge truly points out, to pass from the region of in- 
ference to the region of conjecture. The case for the appellant, in short, 
rests on mere speculation. It requires for its establishment the concur- 
rence of two features—(a) the existence of latent alcoholic neuritis, (b) 
latent alcoholic neuritis lit up by so slight a shock as an injection entails, 
Both these conditions must concur: and that, on the evidence, is highly 
improbable. 

It would, in their ordkp opinion, be profitless to attempt a detailed 
analysis of the med cal evidence... That has been exhaustively and satis- 
factorily done by the learned Trial Judge. It may be sufficient to say 
= that the respondent’s symptoms were, in their Lordships’ judgment, con- 
sistent with the case which he made, and were by no means consistent 
only with the case sought to be made by the appellant. 

In the result, their Lordships are of opinion that the respondent’s 
theory of his disability, as supported by the medical evidence which he 
adduced, has not been displaced by the evidence adduced by the appellant. 
The former is clear, simple, and straightforward. ‘The latter is speculative, 
theoretical, and unconvincing. In any event, their Lordships are clearly 
of opinion that, the respective theories faving been carefully and dispas- 
sionately weighed by the learned Trial Judge, and a clear conclusion in 
fact having been reached by him, it would not be proper or safe, or in 
accordance with sound practice, that their Lordships should reverse the 
conclusion in fact at which he arrived. ‘The appeal therefore, in the opi- 
nion of the Board, falls to be dismissed. ‘The appellant must pay the costs 
of the appeal. Their Lordships will humbly advise His Majesty 
accordingly. ae ee Appeal Brier i 

Druees & Atlee—Solicitors for the appellant 

Daphbnes—Solicitor for the respondent. 
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PRIVY COUNCIL 
Rm. Ar. Ar. Rm. ARUINACHALAM CHETTIAR 
VEISHS 
_ THE COMMISSIONER OF INCOME TAX, MADRAS" 
Income-tax Act (XI of 1922), Sec. 24—Scope of—Assessee—Partner in a partner- 
‘ship firm—Partnersbip firm suffers loss in accounting year—W bether can set- 
off ek share of loss against bis other income—Whether con claim set-off for 
sum be bad to pay by reason of Els partner being unable to Be i ands 
of loss. too ae a 
An assessee, who as a partner in a partnership firm, suffers a loss in the 
accounting year, can deduct his share of the loss for income-tax purposes 
from his other income. Comnetssioner of Income-tax, Madras v. M. Ar. Ar. 
Artnachelam Chettiar, I. L. R. 47 Mad. 660 approved. But he cannot at 
any time claim to deduct any sim which he may have to pay by reason 
of his partner being unable to meet his share of the loss in the said partner- 
ship and for which he may have a right of contribution against his partner 
which right of contribution mav be valueless on account of the partner's 
insolvency. 


APPEAL from a decision of the High Court of Judicature at Madras. 


S. Hyam and J. E. Godfrey for the appellant. 
Gavin Simonds, K. C. and W. Wallach for the respondent. 


The following judgment was delivered by 


Sm GEoRGE RANKIN—This is an appeal by the assessee from the deci- 
sion of the High Court at Madras on a reference made by the Commissioner 
of Income-tax, Madras, under Section 66(2) of the Indian Income-tax 
Act (Act XI of 1922). ‘The appellant is the manager of 2 Hindu un- 
divided family and the order of assessment dated March 11, 1932, was in 
form an assessment to Income-tax of the Hindu undivided family. The 
year of assessment is the year 1931-32 and the year of account is the pre- 
vious year, viz.: 1930-31. The appellant took exception to the assessment 
made by the Income-tax Officer on March 11, 1932, as aforesaid, but his 
appeal to the Assistant Commissioner of Income-tax was on December 10, 
1932, dismissed and the High Court of Madras has in effect upheld the 
orders of the Income-tax authorities 

The facts of the case as stated by the Commissioner and as appearing 
by the orders of the Assistant Commissioner and Income-tax Officer [ex- 
tracts from these orders being exhibited to the letter of reference] are as 
follows. The appellant [for this purpose he will be referred to as an 
individual] carries on a money-lending business in various places and in 
addition is possessed of property at various places and of dividends, all of 
which are subject to Indian income-tax. At a place called Perambalur, he 
carries on two businesses, one of wh:ch is a business of money-lending, and 
prior to March 31, 1930, he had also carried on, but in partnership with 
one A. Soma-Sundaram Pillai, a thi-d business in the purchase and sale of 
cotton. This business had been started in 1926, the respective shares of 
the fappellant and Pillai in both prof-t and loss being 5|8ths and 3|8ths. It 
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appears that Pillai was a working partner, a man of little or no means; ©™ 

ere does not appear to have been any written agreement of partnership; 1936 
and neither partner undertook to bring any capital into the partnership in — 
the strict sense of this expression—that is in the sense in which the word is *™ re 2 
used in Clauses (c) and (d) of Section 13 of the Indian Partnership Act  cmarau 
(IX of 1932). The money necessary for purchasing cotton and carrying CHETT«x 
on the business was provided by the appellant on the terms that interest +4. Corus. 
was to be paid upon his advances. In the books of his money-lending soma or 
business at Perambalur these advances were debited to the cotton partner- B 
ship. It is not clear how far interest was actually paid in any particular “ZIS 
year, but interest was charged and was entered in the books of both busi- Sir George 
nesses. The cotton business was started in the year 1926, but there is not *¢** 
in evidence any statement of the profits or losses of each year, nor of the 
details of the interest account in the books of the money-lending business. 
It is clear, however, that the accounts of the cotton partnership were made 
up on the footing that it was liable to pay interest in respect of the advances. 
The business was a losing one. Accounts were first settled between the 
partners on March 31, 1928,, with the result that Pillai’s share of the loss 
up to that date was found to be Rs. 9,396 and the appellant’s Rs. 15,660. 
Thereafter the business incurred further losses and a it was disconti- 
nued as at March 31, 1930, Pillai’s share of the further losses was Rs. 20,268 
and the appellant’s Rs. 33,780. Pillai’s shares of loss debited to his account 
in the ership books on March 31, 1930, was with interest Rs. 34,069. 

e appellant in his assessment for the year 1928-29 was allowed to 

deduct his share of the loss in this cotton partnership. This presumably 
refers to the loss made in the year 1927-8. It would seem that the appel- 
Jant in the year of assessment 1930-31 was allowed to deduct for Income- 
tax purposes his share of the rest of the partnership losses. In this way 
5|/8ths of the total losses of the firm have in due course been deducted 
from his other profits. This was doubtless done in accordance with the 
ruling given by the Madras High Court in the case of Commissioner of 
Income-tax, Madras v. M. Ar. Ar. Arsnachelam Chettiar’ where it was 
held that a partner in an unregistered firm which has made a loss in the 
year of account is entitled to set off his share of the loss against the profits 
and gains made by him in his individual trade and otherwise. At no time 
before the year of assessment with which we are now concerned (viz., 
1931-32) does it appear that any attempt was made by the appellant to 
claim that, his partner Pillai being unable to meet any share of the firm’s 
Josses, the appellant, for purposes of Income-tax could claim to deduct 
from his other profits any greater share than 5|8ths of the losses of the 
cotton firm. In particular, although the cotton business was closed at 
the end of the year 1929-30, viz., on March 31, 1930, no such claim was 
made in respect of the year of assessment 1930-31, for which assessment 
the last year of the cotton business was the year of account. 

What happened after March, 1930, was as follows. On April 1, 
1930, the debit against Pillai in the books of the cotton partnership was 
transferred to the account of the appellant’s money-lending business at 
Perambalur. The meaning of this transfer and its justification invite 

TO 1I. L. R. 47 Mad 660 


æa = > 


Ra. Am Ar. 
Rat. ARUNA- 
CHALAM 
CHETTIAR 


Y, 
THE Cowman- 


SIONER OF 
Incoma Tas 
Map 


Ser George 
Renkin 


646 r PRIVY COUNCIL [1936] 


comment which may be postponed for the present. On September 29, - 
1930, a further debit was made to this new account of Rs. 2,569 by way 
of interest, bringing the total debit to Rs. 36,638. On this date Pillai 
gave to the appellant a promissory note for this amount, and a fresh folio 
was opened in the books of the appellant’s money-lending business styled 
“A. Soma-Sundaram Pillai, Promissory Note Account.” On March 28, 
1931, the appellant took from Pillai a mortgage of certain house property 
for Rs. 500. On March 31, 1931, that is on the last day of the year of 
account with which the present assessment is concerned, the appellant 
wrote off the balance Rs. 36,138 as a bad debt. 

In his assessment for 1931-32 the appellant claimed to deduct the 
above sum of Rs. 36,138 from the amount of the profits of his money- 
lending business at Perambalur for the year 1930-31. It would seem that 
apart from this deduction the money-lending business in the year of 
account made a loss, but the appellant in that year had other taxable 
profits. 

The Income-tax authorities, supported by the High Court of Madras, 
have disallowed this claim, which in form, as already shown, was a claim 
to have an allowance in respect of a bad debt made in the year of account 
by the money-lending business at Perambalur. The question which the 
appellant desired the Commissioner to refer to the High Court was framed 
by him as follows:— . l 

- - Where the debt of A. Somasundaram Pillai written off as an irrecover- 
able loan in the year of account is not Jiable to be deducted from the assessee’s 
income for the year? 

The Commissioner being of opinion that in fact no loan was ever made 
by the appellant’s money-lending business at Perambalur to Pillai, refused 


~ to state the question in this form, but referred for the decision of the 


High Court the following question:— 

Whether the ex-partner’s share of the loss in the cotton trade which the 
Petitioner had to bear by redson of the ex-partner being unable to meet his 
share of loss in the partnership business, can be set off against the Peti- 
tioner’s other income, profits or gains as a loss of profits or gains within 
the meaning of Section 24 of the Act. 

Upon this question, so referred as being the real question which arises in 
the case, the Commissioner gave as his opinion that as Pillai had no capital 
the appellant had to meet the loss from the capital contributed by him 
to the cotton partnership and that the loss claimed to be deducted was a 
loss of capital and not a loss of profits or gains within the meaning of 
Section 24. 

The learned Chief Justice of the High Court at Madras, with whom 
the other Judges agreed, answered the question referred in the negative, 
holding that in the books of the cotton business there was nothing to 
show that the appellant had made any other or further loss in that busi- 
ness than his five-eigths share. and that as the money-lending business 
never lent any money to Pillai but only to the cotton partnership, Pillai 
never became a debtor of the money-lending business at all. 

As it is reasonably clear that Pillai, who is described by the learned 
Chief Justice as “a man of straw,” was at no material date possessed of 
any capital, it will be convenient to consider the question propounded 
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by the Commissioner first of all from the point of view of the appellant 
as at the time when the cotton business was closed down. It appears to 
their Lordships to be reasonably clear that in respect of five-eighths of 


CIIL 


fo 


1936 


the loss made by the cotton partnership in its last year of trading, namely Ru. Ax An. 
1929-30, the appellant in the year of assessment, 1930-31, was entitled PE Aruma- 


to claim a deduction from his other income. The same is true mutatis 
mutandis in respect of previous assessments, Their Lordships fully 
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come Tax, Madras v. M. Ar. Ar. Arunachelam Chettiar, and of the reasons Income Tax 
Manras 


given in the judgment of Schwabe, C. J. for so holding. In particular 
they are of opinion that the learned Chief Justicè rightly rejected the 
contention put forward in that case, that an unregistered firm was for 
Income-tax purposes an “entity”, or that the same person as an individual 
and as a partner of a firm is two separate “entities,” merely because the 
business of the firm is a separate bustpess, and the firm is treated as an 
assessee. From Section 24(2) of the Indian Income-tax Act it would 
seem that the Indian legislature thought it necessary to anticipate any 
possible apprehension that a partnership, by being registered as a registered 
firm within the meaning of Section 26 of the Act, might be treated as a 
separate assessee in so absolute a sense as to prevent a partner’s share of 
loss being. set off against his individual profits or gains. In their Lordships’ 
opinion whether a firm is registered or unregistered, partnership does not 
obstruct or defeat the right of a partner to an, adjustment on account of 
his share of loss in the firm, whether the set off be against other profits 
under the same head of income within the meaning of Section 6 of the 
Act or under a different head [in which case only need recourse be had 
to Section 24(1)]. So long as the set off is of his share of the loss made 
by the firm in the year of account, the adjustment does not involve the 
taking of any general or other account between the partners or indeed 
any examination of the accounts of the individual partners in the books 
of the'firm. No question of the amounts paid by individual partners on 
the firm’s behalf or of the right of one partner to contribution from 
another complicates the calculation which is based (a) upon the amount 
of profit or loss made by the firm as a firm, and (b) on the share or 
fraction attributable to each partner by the agreement of partnership 
between them. 7 ; ! a 

If however a partner can claim to deduct against other profits or 
gains a sum which he has become liable to bear or pay (a) by reason that 
he has paid or will have to pay on account of the firm more than his 
share, (b) so as to give him a right of contribution from the other partner, 
(c) who is insolvent, the character of the investigation to be made is 
entirely altered. Logically, it may perhaps be said, the-whole of the loss 
of the last year of trading at least is in a case like the present falling upon 
one partner and not merely his proper share of the loss. But for Income- 
tax purposes very different considerations arise. As the appellant on the 
conclusion of the last year of trading did not in his character of partner 
formulate any claim to a deduction of more' than five-eighths of the loss 
in the cotton business, it is necessary now, if the question stated by the 
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Commissioner is to be answered, to formulate precisely the further claim 
which is under discussion. Is the suggestion that at the end of any year’s 
trading one partner in a continuing partnership, treating the other as 


Rat. AL AX insolvent, can claim to set off the whole of the firm’s loss in the previous, 
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year? Or is it that he can do so.on the dissolution of the firm? Or that 
later, according as the other partner’s insolvency becomes established he 
can set off in one year the whole of such partner’s shares of loss for several 


ens or years? Looking at the matter as a question of what a partner in a frm 
Incom Taxmay claim to deduct from his other income, their Lordships are not of 
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opinion that in any of these forms the claim can be regarded as permissible. 


In one year a partner may draw out more, in another year less, than 
his share of profits. In one year a partner may have expended money on 
behalf of his frm; in another year another partner may have done the 
like. Questions may arise, regardless of whether the firm has otherwise 
made a profit or loss, as to the firm’s right to be indemnified by a partner 
for loss caused to it by his wilful neglect. (cf. Indian Partnership Act 
(No. IX of 1932) Section 13(¢) and (f)). Between partners any right 


- of contribution has reference, prima facie at least, to the ultimate balance 


appearing as the result of a general account. For this purpose let all 
questions of mere procedure for the enforcement of a partner’s right be 
disregarded, and let the money owing from one partner to another be 
treated as in equity a debt. Whether the old rule as stated by Lord 
Cottenham in Richardson.v. Bank of England’ that “pending a partner- 
ship equity will not interfere to set right the balance between the part- 
ners,” is still to be adhered to rigidly or not, the kind of account which is 
necessary between partners to settle questions and cross-claims between 
them is beyond the scope of an Income-tax ofhtcer’s investigation. His. 
duty is to compute properly the profits made by the firm or the loss in- 
curred by the firm. For this purpose he has no occasion to embark upon 
the computation of the exact value of any partner’s interest in the capital 
or the details of the partners’ accounts in the firm’s ledger. He has only 
to enquire what is each partner’s share. The firm is considered as doing 
business with third parties. For the present purpose individual partners 
are not to be considered as trading with or doing business with each other 
but as having shares in the profit or loss of the frm. On any other prin- 
ciple profits made by the firm may go untaxed and losses made by the 
firm may be allowed for more than once. The present case may be 
quite free from complication. But that the claim now in question clashes 
with the principles of the Indian Income-tax Act will be apparent from an 
examination of that statute. 

Under the Act both the firm and the individual partners have to make 
returns and are assessed whether the firm is a registered firm or not. This 
principle or practice, for it is both, has sometimes been referred to as the 
principle of “double assessment” and was much discussed in the case of 
In re Neemchand Daga*. An unregistered firm is treated as an individual 
both as regards rate of tax and as regards super-tax. The registered firm 
on the other hand pays Income-tax at the maximum rate in all cases in- 
dependently of the amount of its total profits, but is not assessed to super- 

*[1838] 4 My. & Cr. 165 at 172 *11931] L L. R. 58 Cal. 1204 
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tax at all. In neither case does the individual partner have to pay again 
on his share of profits if the tax has already been assessed:on the firm. 
(Section 14(2) (b)). Moreover, in the case of a registered firm by the 


operation of Section 48 the individual partner may obtain a refund of 2 u A. A At. 


tax paid on his share if the rate at which he is chargeable to tax as an 
individual is not the maximum rate. ‘This full procedure however is not 
always followed in the case of registered firms: in order to-avoid unneces- 
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sary payments and unnecessary proceedings for a refund, the partner is sonm or 
sometimes taxed directly on his share at the rate ultimately payable by E Ta 


him. Now the basis of this system is pee TE individual partner is charge- 
able on his share of the firm’s profit dless of all question whether he 
actually receives it as income paid to or whether under the articles 
of partnership he is entitled to draw it out. Special stipulations between 
the partners may obstruct the partner’s right in the year of account or 
at all to withdraw his aliquot portion of the total profit. All such matters 
are disregarded by the statute and save upon this principle the working 
of the Act could hardly proceed. That the tax is to be levied by reference 
(a) to the total profits of the firm, and (b) the particular partner’s share 
in the profits, is manifest in Section 14(2) (b), 23 A (1) and 4(#), 26 A, 
48 (2) and 55. 

It is in no way surprising. therefore that in the only case in which 
express reference is made by the Act to the deduction which an individual 
partner may make from his other income in respect of his share of his 
firm’s loss—the case, namely, of a registered firm—the same principle 
should be recognised. The words used in Section 24(2) are 

Any member of such firm shall be entitled to have set off such 
. amount of the Joss .. as is proportionate to his share in the firm. 

The phrase “share in the firm” is not beyond criticism as it ignores the 
fact that however usual it is not actually necessary that the aliquot portion 
or interest of a partner should be the same in profits as in losses, but no 
reasonable doubt can exist that the measure of this right of set off, in the 
case of a registered firm, is given by the phrase. Both upon principle and 
as a matter of construction of the statute, the alternative in the case of 
an unregistered firm is between holding that the right of set off does not 
arise and holding that it is a right of the same character and measure to 
be worked out in the same way. After all, even if a partner is insolvent 
he may nevertheless have had in the year of account income from other 
businesses or sources against which his share of the firm’s loss can be de- 
ducted for purposes of Income-tax. If B may get credit for his share 
of the loss there is at least a formidable difficulty in the way of giving 
credit to A for the whole. That persons without capital should be taken 
as partners in a business is doubtless at times both reasonable and desirable, 
but it is not clear that this would, be unduly discouraged merely because 
in case of Joss the capitalist partner ‘might be better off if by the partner- 
ship articles in accordance with reality he took the whole responsibility 
for losses. 

Their Lordships moreover can give no countenance to a suggestion 
that upon a dissolution of partnership a partner’s share of the losses for 
several preceding years can be accumulated and thrown into the scale 

83 


—— <_< 


Sir George 
Renkin 


CNIL 


1936 


Rat Am AR 


650 PRIVY COUNCIL [1936] 


against the income of another partner for a particular year. No principle 
of writing off a bad debt could justify such a course, whether in the year 
following the dissolution or, as logic would permit, in some subsequent 
year in which the partner’s insolvency has crystalised. The “bad debt” 


sar nena -7 would not, if good, have come in to swell the taxable profits of the other 
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partner. In the present case the claim to set off is in fact made in the 
second year of assessment after the dissolution of the business. It has 
already been observed that the scheme of the statute is not to treat partner 


Incowe Tax A as if in connection with the firm’s affairs he was trading vis-a-vis B, or 
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doing business with B as the other party. Still less can it properly be held 
that years after the dissolution of the business A is doing business with B 
and making good debts or bad debts due from him. Their Lordships are 
accordingly of opinion that the question propounded by the Commissioner 
of Income-tax has been rightly answered by the High Court of Madras 
in the negative. 

It remains, however, to note that the appellant in the year 1930-31 
took steps to give another character to his partner’s share of the losses 
made in the cotton business between 1926 and 1930. As the Income-tax 
Officer put it “on April 1, 1930, the debit against A. Soma-Sundaram 
Pillai in the accounts of the partnership was transferred to the petitioner’s 
money-lending business.” On September 29, 1930, interest of Rs. 2,569- 
6-0 was added, bringing the total amount to Rs. 36,638-4-9. On the 
same day, September 29, 1930, the appellant took a promissory note from 
Pillai and on March 28, 1931, took a mortgage deed for Rs. 500. On 
March 31, 1931, he wrote off as bad the sum of Rs. 36,138-4-9. ‘These 
steps can only have been taken in order to found a claim that in the year 
of account, 1930-31, the appellant had made a loss in his money-lending 
business. But this claim was rejected by the Commissioner on the short 
ground that no loan was as a matter of fact advanced by the appellant’s 
money-lending business to Pillai, though it is true that the appellant 
advanced monies to the cotton partnership. Their Lordships have the 
greatest difficulty in seeing how the circumstance that the appellant carries 
on business as a money-lender can affect his rights in respect of advances 
made to his own firm. It is no part of the business of a money-lender 
to finance the money-lender’s ventures in the cotton market. Conversely, 
it is not 2 sign or index of the money-lender that one advances money to 
one’s own firm. ‘The basis of the right to deduct irrecoverable loans 
before arriving at the profits of money-lending is that to the money- 
lender, as to the banker, money is his stock in trade or circulating capital: 
he is dealing in money. But a solvent man can hardly make a loss by 
lending money to himself even if another be made responsible for the 
loan as well. And when the loan is in reality but a putting of the hand 
into the pocket to pay for cotton it seems desirable to ask what is the 
real equity between the parties. Their Lordships think that a reference 
to Sections 24 and 44 of the English, and Sections 13 and 48 of the Indian, 
Partnership Act provides a correct answer and that the true and ultimate 
right of the appellant against Pillai was a right to contribution in pro- 
portion to the latter’s share of profits. ‘This is none the less true that the 
money was not put up by way of partner’s capital. Even if three-fifths 
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of the money can also be regarded as in equity a loan to Pillai it is very Civ. 
far from being money lent in the course of business as a money-lender, 555, 
as is shown by the equities affecting the right to be repaid. — 
When A purports to lend money to A and B, much may be done oe An. 
with the consent of B. The transfer of the entry to the debit of Pillai aaa 
from the books of the cotton partnership to the books of the appellant’s r a 
money-lending business may in the circumstances of this case be taken. & 
as having been effected with the consent of Pillai. The element of nova- somma or 
tion, however, comes in too late. Pillai’s inability to meet his share of INcom= Tax 
the loss was just as hopeless by the end of March, 1930, as at any later “7% 
time. ‘The appellant’s feturn for the year 1930-31 did not have to be Sir Grorge 
rendered until months after March, 1930, and if he filled in time by mak- Rerkis 
ing entries in his books at the beginning and end of the year 1930-31, 
that delay does not entitle him to chose the next year for his claim to a 
set-off. From before the moment at which this debt was transferred from 
the cotton business to the money-lending business it was altogether bad 
and its badness was the reason of the transfer. It cannot, therefore, be 
considered as a bad debt made by the appellant in the course of money- 
lending and still less can it be considered as becoming bad in the year of 
account: hence the process by which the transfer is made on the first day 
of the year 1930-31 and cancelled as a bad debt upon the last day of that 
year is of no avail to the appellant. 
Their Lordships are not in any way disposed to criticise the decision 
of the Commissioner refusing to regard the transaction as an irrecoverable 
loan made in the course of a money-lending business. They think, how- 
ever, that it would have been more convenient, and more strictly in 
accordance with Section 66(2) of the Act, if the Commissioner had, after 
setting out the evidence upon this question and his findings thereon, ‘stated 
and referred to the High Court the question of law, viz.: Whether it was 
open to him in law to hold that the loss in question was not a loss of -profits 
or gains incurred by the appellant in the year of account by reason of an 
irrecoverable loan made in the course of his business as money-lender so 
a3 to entitle the appellant to have the amount thereof set off against his 
other income profits or gains in the said year. 
They will humbly advise His Majesty that this appeal should be dis- 
missed. The appellant must pay the costs. 
Appeal dismissed 
Douglas, Grant $ Dold—Solicitors for the appellant. 
The Solicitor, India Office—Solicitor for the respondent. 
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is dedicated with the consent of the owners of the land and becomes sacred 
and ceases to be the private property of the former owners and should 
be considered as wagf land in which the members of the Mohammedan 
community would be interested and to which they would be entitled to 
have access. 

If the descendants of a deceased owner, whose tomb stands on his land, 
transfer the land, the transfer does not involve the sale of the site of the 
tomb itself when that tomb must be regarded as a dedicated spot. 

LETTERS PATENT APPEAL from the decision of the Hon’BLE Mr. 
JusTicER RACHHPAL SINGH. 


K. C. Mukerji for the appellants. 
N. P. Asthana for the respondents. i | 


The Court delivered the following judgment:— 


This is an appeal under the Letters Patent arising out of a suit brought 
by the plaintiffs for a perpetual injunction restraining the defendants 


' from causing any sort of interference with the land of the platform 


alleged to appertain to the house of the plaintiffs and described by the 
boundaries given in the plaint. In the alternative there was a prayer 
for possession if the plaintiffs were found to be out of possession. ` In 
Paragraph 2 of the plaint the plaintiffs had alleged that on this platform 
which was owned and possessed by the plaintiffs and according to them 
formed part of their house, there was a kuchcha ‘Yadgar’ (monument) 
on the platform aforesaid with which the defendants. had ‘ho connection 
or concern. The fact that there had been a criminal litigation between 
the parties resulting in the conviction of the plaintiffs was not mentioned. 
The defendants on the other hand denied that the land in dispute was a 
part of the plaintiffs’ platform or that it appertained to their house and 
belonged to the plaintiffs. Their case was that it was an “old dargah 
(shrine) of the Musalmans” and that there was a pucca built tomb on it 
with an arch over it, and that the Mohammedans of the locality had been 
illuminating the place on Thursday from time immemorial and had been 
offering fatibas at the tomb and performing other ceremonies at the time 
of Muharram, etc. The defendants denied the plaintiffs’ possession over 
this part of the land. 


The learned Munsif dealt with the evidence at considerable length 
and held that the place in suit was the tomb of some Muslim saint and 
that the defendants had a right to visit the grave and to repair it without 
the permission of the plaintiffs and that the plaintiffs had no concern 
with the grave in suit which did not belong to the plaintiffs. The plain- 
tiffs’ claim was accordingly dismissed. On appeal the case was first re- 
manded for taking some fresh evidence which was done and the record 
re-submitted to the appellate Court. . On appeal the lower appellate Court 
came to a different conclusion and reversing the decree of the first Court 
decreed the suit of the plaintiffs -in full with costs. Admittedly this 
tomb and even the house have existed for over 100 years. The exact 
origin of the tomb or the name of the person who is buried in it is not 
known. But the learned Judge of the appellate Court remarked: 


I take it for granted that it is a tomb of a Mohammedan and probably 
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of one of the former owners of this house who are alleged to be Moham- 
medans, 


He therefore proceeded to decide the suit on the basis of this assumption. ` 


He devoted a considerable “part of his judgment to the question whether 
this tomb could properly speaking be called a dergah or not, and decided 
that it could not be called a dargab in the ordinary sense of that word. 
He referred to the two sale deeds of 1820 and 1899 and relied upon them 
as establishing the plaintiffs’ title to this land. It may be mentioned here 
that the sale deed of 1820 had been executed by a certain Hindu owner 
in favour of another Hindu purchaser under which the pucca house was 
transferred with all the rights appertaining thereto, but there was no 
mention in it of any chabutra appertaining to the house, nor was there 
any mention of a tomb on the site which was being transferred. The sale 
deed of 1899 was executed by Bihari Lal and Ram Prasad who transferred 
the pucca house together with the pucca chabutra lying in front of it. 
There was no mention of any tomb in the sale deed nor were the measure- 
ments of the chabutra given. It is on the strength of these two sale 
deeds mainly that the lower appellate Court came to the conclusion that 
the title of the plaintiffs to the whole of the land including this tomb, 
which is to the south of the door, was established. ‘The lower appellate 
Court also rejected the defendants’ oral evidence which had been accepted 
by the first Court that the Mohammedans were performing other religious 
ceremonies at this place and it was a sort of a public dargab. 

Starting, therefore, with the hypothesis that this was a tomb of the 
original Mohammedan owner of the house, the lower appellate Court, 
after repelling the contention that every tomb of a Mohammedan can be 
a dargab, pointed out that there was no presumption that if a Moham- 
medan is buried at any place he is buried in his own land because accord- 
ing to Mohammedan Law a Musalman cannot be buried in the land be- 
longing to another. The learned Judge rejected such a presumption on 
the supposition that it was arbitrary. No doubt there may not be a 
presumption that the place where a Mohammedan is buried belonged to 
the deceased himself, but there is a presumption that the burial at that 
place was with the consent of the original owner whoever he may have 
been. But in this case the question of presumption has no bearing because 
the learned Judge started with the hypothesis that the tomb was probably 
. of one of the former owners of the house himself. He then proceeded 
to consider the question whether 

all Mohammedans can claim a right to go to every tomb of a Mohammedan 

wherever it might be situated and to repair the same and to,perform 

whatever rites they want to perform 
to which he gave an answer in the form of a clear no. He concluded 
that the tomb was within the plaintiffs’ chabutra and that the burden 
was on the defendants to prove the adverse possession. He accordingly 
allowed the appeal and set aside the decree of the Court of first instance 
and decreed the claim in full. On appeal, a learned single Judge of this 
Court accepted the finding of the lower appellate Court that the chabutra 
belonged to the plaintiffs. The learned single Judge also thought that on 
the findings the place could not be regarded as a “dargah”. The learned 


a 


ans 
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single Judge also proceeded on the assumption made by the lower appellate 
Court that 
on a part of the chabutra there is 2 tomb of a Mohammedan, probably 
of one of the former owners of this house, a Moh 
and the learned Judge took it that on the chabutra there is 2 tomb of a 
Mohammedan which is old. The next question that arose for considera- 
tion was whether because of the existence of this tomb the Mohammedans 
have a right to claim that they are “the owners” of it. Obviously the 


. Mobammedans could not cldim the ownership of the tomb or the site of 


the tomb as that according to their contention would be dedicated pro- 

perty. The learned Judge accepting the view of the lower appellate Court 

remarked that the plaintiffs became the owners of the entire chabutra 
including that portion on which the grave of a Mohammedan lies. 

This finding was based on the view that 

a aa 

[the descendants of] that Mohammedan, then it is no longer open to any 
member of the Mohammedan community to say that they have a right 
to go-at any time they like to offer lights or make any other offerings 
at the grave. The cise of a public dergab would stand on a different 
footing altogether. 

It, therefore, appears to have been assumed that if the descendants of 
a deceased owner whose tomb stands on his land transfer the land, then 
the ownership of the tomb also passes with it. ‘This view is not correct. 
The burial of a dead body in a place necessarily involves the inference 
that the corpse is not to be dug out in future and the place is to remain 
consecrated so long at least as the tomb stands thereon. ‘The presumption, 
therefore, is that that part of the site in which the dead body is buried is 
dedicated with the consent of the owners of the land and becomes sacred 
and ceases to be the private property of the former owners. ‘This should 
be the presumption when it is known that a.tomb with its ceremonies 
has stood on a land for over 100 years. ‘There would be no presumption 
that the site occupied by this tomb is the private property of any particular 
individual. As a matter of fact in this case there was absolutely no evi- 
dence whatsoever that the heirs of the deceased Mohammedans sold the 
house, ‘much less that they sold the tomb. 

Immediately after the filing of the suit the plaintiffs got a Commis- 
sioner, Babu Radhey Mohan, appointed to go to the place and after mak- 
ing an inspection make a report to the Court. This happened before the 
defendants had appeared at all. This report of the Commissioner which 
was ex perte so far as the defendants were concerned and the correctness 
of which was never challenged, has been very cursorily referred to by the 
lower appellate Court although it was strongly relied upon -by the trial 
Court. According to the Commissioner there is a.wall some three feet 
high at point E dividing the chabutra into DE and EB. The dispute. is 
about the portion EB. ‘The Commissioner drew a sketch map marked as 
figure No. I on which was shown a diagram of the section of the chabutra 
measuring 9 ft. 6 in. long and 4 ft. wide at its northern end and 3 ft. 7 in. 
wide at its southern end. In that wall there is an archway or niche and 
there are also some windows or skylights overlooking the disputed portion. ` 
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l We think that on the assumption made by the lower appellate Court 

that this was the tomb of the former Mohammedan owner of the house 
himself, the conclusion of the lower appellate Court that the tomb was 
the property of the plaintiffs was legally wrong. We have not got the 
original sale deed executed by the Mohammedan heirs of the deceased. 
All that we have are sale deeds executed by subsequent Hindu purchasers 
of the property, and as already remarked, there is no mention of any 
chabutra or tomb in the first sale deed at all, but there was some mention 
of a chabutra in the sale deed of 1899 and no reference to the tomb. These 
documents were therefore not sufficient in themselves to show the exact 
measurements of the chabutra belonging to the plaintiffs and would cer- 
tainly not show that that chabutra extended to a spot which would include 
this tomb. Furthermore, even if that were accepted, it would not follow 
that the sale of the land surrounding the tomb legally involved the sale 
of the site of the tomb itself when that tomb must™be regarded as a dedi- 
cated spot. 

We are, therefore, of opinion that the decree of the lower appellate 
Court decreeing the plaintiffs’ suit in full was wrong. The plaintiffs’ 
claim so far as the strip of land measuring 9 ft. 6 in. from north to south 
and 4 ft. wide on its northern end and 3 ft. 7 in. wide at its southern 
end separated from the main chabutra by the low wall some 3 ft. high 
dividing it at the point E in the Commissioner’s map cannot possibly 
succeed. The spot should be considered as waqf land in which the mem- 
bers of the Mohammedan community would be interested and to which 
they would be entitled to have access. The plaint is vague as regards the 
part of the land to the north of the low wall; but we assume that the 
plaintiffs sought relief in respect of the rest of the land as well to which 
the defendants did not in reality object. 

We accordingly allow this appeal and setting aside the decree of the 
learned single Judge of this Court and that of the lower appellate Court 
grant the plaintiffs a decree for a declaration that the land in front of 
their house lying to the north of the low wall 3 ft. high which divides 
the portion at the point E belongs to them and the defendants should in 
no way interfere with their possession of that portion, but the plaintiffs’ 
claim as regards the land to the south of the said low wall though adjoin- 
ing the plaintiffs’ western wall should be dismissed. As the plaint did 
not expressly allege any interference on the part of the defendants with 
the plaintiffs’ possession over the northern portion of the land the plaintiffs 
should pay the costs of the defendants throughout. 

Appeal allowed 


[Ep.—Attention may be drawn to the case of Ballabb Das v. Nur 
Mohammad, 1936 A. L. J. 480.] 
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CIVIL, SARDA MAHESH PRASAD SINGH (Raja) 
ree VETSUS 
oti. BADRI LAL SAHU, SINCE DECEASED, AND OTHERS* 
Jen. 2). Privy Council—Special leave to appeal—Not affected by a rule making decision 


i ` of highest appellate Court in Indio final. 

E Where the rules for the administration of civil justice made pursuant 
Sm Jons to the Scheduled Districts Act, 1874, made the Court of the Collector the 

Was District and principal court of onginal jurisdiction, and the Court of the 
ae sig Commissioner as the highest Court of Appeal, and it was provided by 


Rule 9 that “it shall be in the power of the Local Government to refer to 
the Board of Revenue any case in which the Commissioner, on appeal from 
the Collector, may have reversed the decision of the lower court, and the 
order of the Board in such case shall be final.” Held, that the effect of 
Rule 9 is to enable the Local Government to constitute pro bac vice the 
Board of Revenue a court of second appeal with full appellate jurisdiction, 
and the provision that the order of the Board of Revenue is to be final 
does not affect His Majesty’s prerogative to grant special leave to appeal. 
APPEAL from a decision of the Court of the Board of Revenue, United 
Provinces of Agra and Oudh, Allahabad. 


L. DeGruyther, K.C. and W. Wallach for the appellant. 

Sir T. Strangman and A. G. Pullan for the respondents. 

The following judgment was delivered by 
Sir Jobs Sm Jonn WaLuis—This is an appeal by special leave from a judg- 
Wallis ment and decree of the Court of the Board of Revenue for the United 
Provinces of Agra and Oudh confirming the appellate judgment and 
decree of the Court of the Commissioner of the Benares Division, which 
had decreed the plaintiffs’ suit’ reversing the judgment of the Court of 
the Collector of Mirzapur which had dismissed the suit. 

The Robertsgang tahsil of the Mirzapur District in which the pro- 
perty is situated is a scheduled district under the Scheduled Districts Act, 
1874, and, under the rules for the administration of civil justice made 
-pursuant to that Act, the Court of the Collector has power to try and 
determine suits of every description and is to be considered as the Dis- 
-trict and principal Court of original jurisdiction, and the Court of the 
Commissioner of Benares as the highest Court of Appeal. It is, how- 
ever, provided by Rule 9 as follows: — 

It shall be in the power of the Local Government to refer to the Board 
of Revenue any case in which the Commissioner, on appeal from the Col- 
lector, may have reversed the decision of the lower Court, and the orders 
of the Board in such case shall be final. 

In their Lordships’ opinion the effect of this rule is to enable the 
Local Government to constitute pro bac vice the Board of Revenue a 
Court of second appeal with full appellate jurisdiction. A preliminary 
objection has been taken that the appeal is incompetent owing to the 
provision in the rules that the order of the Board is to be final. As to 

*P, C. A. 64 of 1933 
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this, it is sufficient to say that these rules do not affect His Majesty’s prero- Gm 
gative to grant special leave to appeal, which has been granted in this sie 
case. 





[Ep.—The rest of the judgment is omitted. ] Manran 
T. L. Wilson and Co.—Solicitors for the appellant. n 
W. W. Box and Co.—Solicitors for the respondents. © v 
T Baori LAL 
: SAHU 
Sır Jobn 
EMPEROR Wain 
VETSHS 
BHOPAL SINGH alias BHOPA* CA DATNAL 
Arms Act (XI of 1878), Sec. 4—Cartridge case—Whether ‘part of ammunition?  — 
—Lead in the shape of bullet-—Whether ‘ammunition? a 


A cartridge case is a ‘part of ammunition’ within the meaning.of Sec- Dec. 13 
tion 4, Arms Act (XI of 1878). It is therefore an offence under the 
Arms Act to have an empty cartridge case in one’s possession, but in the Attsor. | 
normal course where it is not suspected that the empty cartridge case is to m PANG: 
be re-loaded or to be used in future as ammunition, the matter would be of i 
such slight importance that it would be ignored under the provisions of 
Section 95, Indian Penal Code or under the maxim d: minimis non cm at lex. 

Emperor v: Ala Din, 21 A. L. J. 879 followed. 

A piece of lead in the shape of a bullet or in the shape of shot is cer- 
tainly ammunition or a part of ammunition. 

CRIMINAL APPEAL from the decision of J. C. Maum Esq., Sessions 
Judge, Banda. 


Government Advocate for the Crown. 
E. V. Devid for the accused. 


The Court delivered the following judgment:— 


This is an appeal by the Local Government against the acquittal of Amsop, J. 
one Bhopal Singh alias Bhopa who was charged with an offence under the Genge Nasb, 
Arms Act. This man’s house had been searched in connection with a J. 
dacoity and four blank cartridges and two lead bullets had been found 
in his possession. He was immediately arrested, the date being November 
11, 1934. He was sent to prison and was convicted by a Magistrate on 
March 4, 1935, of this offence under the Arms Act, namely, the offence 
of keeping ammunition in his possession and was sentenced to rigorous = 
imprisonment for a period of two years and to a fine of Rs. 25. On the > 
same date he was committed to the Court of Session on a charge of dacoity. 

The learned Sessions Judge decided the appeal against the conviction 
under the Arms Act on July 4, 1935, and acquitted the appellant. The 
learned Judge found that it was true that he had been in possession of the 
four cartridges and the two bullets but held that these articles were not 
ammunition within the meaning of the Act. The appellant was found 
guilty of dacoity and sentenced to a term of imprisonment for that 
offence, but his appeal against his conviction was finally allowed by this , 
Court on November 4, 1935. 

*Cr. A. 729 of 1935 
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CRIMINAL The Local Government has appealed against the acquittal under the 

Arms Act for the reason, we understand, that it is important that there 

—— should be no misapprehension about the law upon the question which is 

EMPEROR before us, ‘The cartridges are ordinary 12 bore cartridges. The learned 

puosa Judge relied on the case of Amir v. Emperor’, in which a man was con- 

Sman è victed for having two cartridges in his possession and it was held by a. 

Allos, J, learned Judge of this Court that no offence had been committed because 

Gange Neth, the cartridges could not be re-loaded in India. The decision in that case 

; J. was followed in Kallu’s case?. These decisions are by single Judges of 

the Court. ‘There is a decision of a Bench of this Court in the case of 

Emperor v. Ala Din®, in which it was held that empty cartridge cases 
come within the definition of ammunition under the Arms Act. It has | 

been argued before us that cartridge cases may come within the definition 

but it is necessary to prove as a positive fact that they are capable of 

being re-loaded before they can be described as ammunition. We are in 

agreement with the decision of the Bench of this Court to which we have 

made a reference. A cartridge case is undoubtedly a part of ammuni- 

tion within the meaning of Section 4 of the Arms Act. No doubt it 

may be open to a person being in possession of such a case to show that 

it is no longer ammunition because it is incapable of being re-loaded and 

used as a part of ammunition at any future time. There is nothing in 

the Act which says that part of ammunition shall not be ammunition 

unless it can be made up and incorporated in ammunition in India or 

anywhere else. It has also been mentioned that it is common practice 

for children in village to pick up used cartridges when shooting parties 

leave them lying about. That is no doubt true but this fact cannot 

affect the law. It is, we consider, an offence under the Arms Act to 

have empty cartridge case in one’s possession, but in the normal course 

where it is not suspected that the empty cartridge case is to be re-loaded 

or to be used in future as ammunition, we should suppose that the 

matter would be of such slight importance that it would be ignored under 

the provisions of Section 95 of the Indian Penal Code or under the 

maxim, di minimis non curat lex. We are of opinion that the learned 

Sessions Judge was wrong in thinking that no offence had been committed 

in respect of cartridges. 

As for the bullets, the learned Judge seems to think that because 

they were made of lead, they were excluded from the terms of the Act. 

It seems to us that a piece of lead in the shape of a bullet or in the shape 

of shot is certainly ammunition or a part of ammunition. Lead as such 

which is not in such a shape is excluded from the meaning of the term, 

although lead can be made up into cartridges. We think, therefore, that 

the learned Sessions Judge was also wrong in his opinion that there was 

no offence in respect of the lead bullets. We must therefore set aside 

the order of acquittal. We have already explained that Bhopal Singh 

has been in prison for a long time and that he was acquitted of the 

e offence of dacoity with which he was charged. We do not know whether 

he paid the fine or whether if he paid it the money was refunded to him. 


171925] 23 A. L. J. 455 11926] 24 A. L. J. 209 
" [1923] 21 A. L J. 879 
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We consider that the sentence of imprisonment that he has already- served 
from March 4 to July 4, is more than sufficient. If he had not already 
served the sentence, we should have thought it sufficient to pass a small 
sentence of fine upon him. We set aside the order of acquittal and restore 
the order of conviction passed by the learned Magistrate. We however 
sentence Bhopal Singh to imprisonment for the period which he has 
already served. We do not pass any sentence of fine and if he has paid 
any sum on account of the fine and the money has not been refunded 
to him, it shall now be refunded. If Bhopal Singh is in jail, he shall be 
immediately released unless his detention is necessary in connection with 
some other matter. Order set aside 


t 


FULL BENCH 
RAJPALI KUNWAR (Plaintiff) 
VETSUS 
SURJU RAI anv orHers (Defendants) * 

Hinds Lew—Succession—Sister—Hindu Lew of Inberitence (Amendment) Act, 
II of 1929—Whetber retrospective—When applcable—Presumptive rever- 
sioners partitioning property with widow—Whetber agreement binding on 
actual reversioners. 

Act II of 1929 is applicable to cases where the last male owner had 
died before the Act came into force but the succession to the estate opens 
on the death of 2 widow or other limited owner after the passing of the 


Act. 

A Hindu died before 1926, leaving two widows, a step-mother, a sister, 
sister’s son, and three male collaterals, the latter being, ás the law stood at 
the time, then the nearest reversioners to the estate. There were some 
disputes in the family which were settled in 1927 by an agreement under 
which a portion of the estate was given to the reversioners absolutely, and 
the remainder was left in possession of the widows for life. The sister 
was no party to the agreement. After the passing of Act I of 1929 she 
brought the present suit for a declaration that the agreement would not 
be binding on the actual reversioners to the estate. Held, that the plaintiff 
as sister had a reversionary right in the estate, and that as under the agree- 
ment the then presumptive reversioners' had virtually partitioned the estate 
for their own benefit, they were not acting in a representative capacity and 
the agreement would not be binding on the actual reversioners. 

Krishnan Chettier v. Manichkammal, [1934] 57 Mad. 718=A. I. R. 
1934 Mad: 138 dissented from. 

First APPEAL from a decree of Banu C. Des Banerji, Subordinate 
Judge of Azamgarh. 7 
The following is the Referring Order:— l 
CoLLISTER and Baypat, JJ.—The plaintiff is the appellant before us. She 
brought a suit in the court below for a declaration that an agreement dated Decem- 
ber 20, 1927, was null and void against her and that it was not binding upon 
the plaintiff after the death of defendants Nos. 1 and 2, namely, Mst. Jota Kunwar 
and Mst. Rumali Kunwar. It appears that the last male-holder of the property, 
which was the subject of the agreement’ referred to above, was on¢ Sheosobhit Rai 
who died somé time prior to the year 1927. At his death he left a step-mother, 
"FP. A. 432 cf 1931 SO 
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Mst. Rajwanta Kunwar, who is defendant No. 3 in the present litigation, and 
two widows, Mst. Jota Kunwar and Mst. Rumali Kunwar, defendants Nos. 1 and 
2, and certain reversioners as entered in the pedigree printed at page 8 of our 
record. Some civil and revenue cases were started between the widows on the 
one hand and the reversioners on the other. On December 20, 1927, a deed of 
agreement was drawn up to which the widows and the reversioners were parties. 

The plaintiff who is the sister of Sheosobhit Rai his brought the present suit 


_ by reason of Act II of 1929 (the Hindu Law Amendment Act) under which a 


sister and sister’s sons are given preference over 2 distant collateral, and alleges 
that the agreement dated December 20, 1927, is null and void against her. ‘The 
court below struck two principal issues in the case and came to the conclusion 
that the agreement was in the nature of a family settlement and a reversioner 
could not challenge it. It also held that the cause of action was the deed of 
1927 and because the plaintiff’s right came into existence in 1929, the plaintiff 
was not entitled to maintain the suit. 

Both of these conclusions are challenged in appeal before us, and it is said 
that the agreement referred to above does not amount to a family settlement and 
that the plaintiff who became a reversioner under a new enactment could in no 
event be held bound by an agreement to which she was not a party. The ques- 
tions involved in the case are of some importance, and as to the right of a sister 
under circumstances like the present no authority has been cited before us. It is 
conceded that there is no clear ruling on this point. We are of the opinion that 
the questions of law involved in this case are of importance, and that they should 
be decided by a Full Bench. We, therefore, refer the following questions:— 

1. Is the agreement dated December 20, 1927, a family settlement? 

2. Is the plaintiff entitled to question the said agreement? 

The papers will be laid before the Hon’ble the Chief Justice for the consti- 
tution of a Full Bench. 


Shiva Prasad Sinha and R. K. S. Toshniwal for the appellant. 
Gadadhar Prasad and Shambbu Prasad for the respondents. 


The following judgments were delivered:— 
SULAIMAN, C. J.—The following questions have been referred to us 


for answer:— 
` (1) Is the agreement dated December 20, 1927 a family settlement? 
(2) Is the plaintiff entitled to question the said agreement? 

The present suit was filed by the plaintiff for a declaration that an 
agreement dated December 20, 1927, was null and void against her. She 
is the sister of Sheo Shobhit Rai, who died about 1926, and on whose 
death the said agreement was entered into between his widows Mst. Jota 
Kunwar and Mst. Rumali Kunwar, his step-mother Mst. Rajwanta, another 
sister's son, Narsingh, and Kashi Rai, Sarju Rai and Bhagwant Rai, three 
nearest reversioners at the time. A deed of gift had been executed in 
1926 by the senior widow Mst. Jota and the step-mother Mst. Rajwanta 
in favour of Narsingh, who is alleged by the defendants to have been a 
sister's son; but that fact was not admitted in the written statement in 
this case. We know very little about the exact nature of the suit that 
was brought by Kashi Rai and others, but the recitals in the agreement 
show that the two ladies, Jota and Rajwanta, were setting up a will of 
the deceased, Sheoshobhit Rai, in their favour and were claiming muta- 


tion of names on that account. The application for mutation of names 


was contested by the collaterals and some revenue cases were pending at s 
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the time. We also know that a suit was brought in the civil court by the 
three collaterals against the widows and the donee and it was pending at 
‘the time. The three collaterals were rather distant relations of Sheoshobhit 
Rai, being the great grandson of Paltan Rai, who was the great-great- 
grandfather of Sheoshobhit Rai. There is nothing on the record to show 
that the collaterals either brought a suit for possession or even alleged that 
they had been joint with the deceased and were entitled to immediate 
possession in preference to the two widows. All that happened might 
have been that they brought a suit for declaration that the deed of gift 
executed by the two ladies in favour of Narsingh was null and void and 
would not be binding on the reversioners after the death of the two 
widows. It was in the course of this litigation that the a ent in 
question was executed by all the parties who were then ole in liti- 
gation. The document was duly registered. The learned Subordinate 
Judge says that it was filed in court, but there is no direct evidence to 
prove even that fact. 

The present plaintiff Mst. Rajpali Kunwar who is admittedly a sister 
of the deceased, Sheoshobhit Rai, was, as the law then stood, not any heir 
at all to the estate of Sheoshobhit Rai. She was altogether left out and 
was of course neither made a party to the agreement nor represented by 
any one on her behalf. Not being an heir at all she was altogether ignored. 
‘Indeed it was clearly recited in the agreement that excepting the collaterals 
there was no other heir of the deceased. Under this agreement the donee 
gave up his rights under the deed of gift and the step-mother, Mst. Raj- 
wanta, claimed only a maintenance allowance without any interest in the 
estate. Properties in two villages were put in possession of the three 
collaterals as absolute owners from that very time and the rest of the 
property of Sheoshobhit Rai remained in the possession of the two widows 
as Hindu widows, and it was provided that after their deaths the collaterals 
or their heirs would enter into possession and enjoyment of the said pro- 
perty as absolute owners. The document was described as a family settle- 
ment of the disputes among the parties. . 

The first question is whether this agreement is in the nature of a 
family settlement. ‘The evidence on this point is extremely meagre and 
with the exception of the document itself there is hardly any other material 
which can throw any light on the circumstances under which this agree- 
ment was executed. It is not quite clear what was the exact nature of the 
dispute between the parties apart from the will which had been set up 
by the two ladies in their favour. For-ought one knows the Hindu 
widow’s estate was never disputed by the three collaterals and they never 
set up any paramount title of their own in preference to that of the Hindu 
widows. If this be the fact then it would be difficult to hold that the 
three collaterals had any bona fide dispute with the widows under which 
the whole estate could be partitioned there and then. The document 
merely indicates that there was some sort of a compromise between the 
widows, but all the circumstances not being before us it is impossible to 
say that this agreement was in the nature of a family settlement. 

If the two parties, namely, the Hindu ‘widows on the one side, and 
the collaterals on the’ other, had both been claiming title to the estate and 
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a right to immediate possession, it could then have been said that there 
was a bona fide dispute between the parties which could be settled under 
a family arrangement. But if the reversioners were merely challenging 
the validity of the deed of gift executed by the widows in favour of Nar 
Singh and were not claiming any immediate title in themselves, they could 
not by means of the agreement partition the property and acquire an 
absolute interest for themselves and their own heirs to the exclusion of 
the real reversioners who might happen to succeed on the date of the 
death of the surviving widow when succession opened out. To allow the 
nearest reversioner to enter into a compromise -with a Hindu widow and 
partition the property and’ take a part of it exclusively for himself and 
his own heirs and thereby exclude the reversioner who would become the 
ultimate heir would be dangerous and would open a wide door for fraud. 
In such a case it can hardly be said that the nearest collateral who takes 
a part of the property is representing the entire body of reversioners in- 
cluding that reversioner who would ultimately succeed to the estate on 
the death of the widow. Indeed he is acting adversely to the interest 
of such an heir in trying to take the property for himself exclusively. 

The learned counsel for the respondents has not been able to cite 
before us a single case in which property taken by a nearest reversioner 
exclusively has been held to belong to him to the exclusion of the rever- 
sioner who ultimately succeeded to the estate on the death of the widow. 
The cases which have been cited before us are cases where either a decision 
against the widow and in favour of the nearest reversioner has been held 
to be binding on the widow and her own heirs, or cases in which a decision 
against the reversioner has been held to be binding against all other rever- 
sioners. Where the reversioners claim title on behalf of the entire body 
of reversioners, the suit becomes a representative sujt and any decision or 
bona fide compromise arrived at would naturally be binding on all persons 
whom they represent. Similarly where a third party is claiming title to 
the estate and a suit is brought against the Hindu widow, who, in order to 
protect the estate, denies the title of the claimant, she is representing the 
future. reversioners as well, and a decision fairly obtained may not only 
bind the widow but also all other reversioners who come after her. The 
case before us however is quite different as here the reversioners attempted 
to partition the estate with the Hindu widows and retain a part of the 
property for themselves to the exclt’kion of the heirs who ought to succeed 
under the Hindu Law. Such an ag eement cannat be regarded as a family 
settlement so as to have a binding ‘character even as regards the persons 
who were not parties to the agreement, who were not represented at the 
time and who do not derive title through any of the parties to the 
agreement. 

The next point for consideration is whether the plaintiff has any 
right to question the said agreement. She would undoubtedly have a 
locus standi to maintain a suit and get a declaration that the agreement | 
is not binding on her if she is a contingent heir to the estate of Sheoshobhit 
Rai. In 1926 when the agreement was executed she was undoubtedly not 
an heir under the strict Hindu Law. But in 1929 Act I of 1929 came 
into force. It is contended on behalf of the plaintiff that she has become y; 
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an heir by virtue of this enactment. On the other hand, it is urged on 
behalf of the respondents that to hold that she is an heir would be giving 
to this Act a retrospective effect inasmuch as Sheoshobhit Rai had died 
before the Act came into force even though the succession may open 
afterwards. 

There is a considerable preponderance of authority in favour of the 
view that the plaintiff can take advantage of this Act. This question 
~ arose in this Court soon after the coming into force of the Hindu Law 
of Inheritance (Amendment) Act, and one of us in S. A. No. 1331 of 
1930, decided on December 1, 1930, held that as reversioners have no 
vested interest in the estate at all but have a mere spes successiones or a 
chance of succession, which is a purely contingent right which may or may 
not accrue, and the succession would not open out until the widow dies, 
the person who would be the next reversioner at the time would succeed 
to the estate and the alteration in the rule of the Hindu law brought 
about by the Act would then be in full force. -It was clearly stated that 

by holding that in view of this Act the plaintiff at the present moment is not 

the next reversioner, one is not giving a retrospective effect to the Act. 
This decision was affirmed by the Letters Patent Bench in Bandhan Singh 
v. Mst. Deulats Kuer. A learned single Judge of the Lahore High Court 
whose attention was apparently not drawn to these cases took a contrary 
view in Fateh Mobammad v. Amar Nath? and a Bench of the Madras 
High Court in Krishnan Chettiar v. Manick Kammeal*, followed the latter 
view. But the learned Chief Justice of the Patna High Court in Chulhban 
Barai v. Mst. Akli Baraini*, preferred the view expressed in Allahabad and 
held that where the succession opened out after the coming into force 
of the Act a sister can take advantage of the provisions of the Act even 
though the last male owner had died’ previously. Another Bench of the 
Lahore High Court in the case of Shakuntala Devi v. Keushalye Devi? 
has in a very well-considered judgment overruled the previous decision of 
the learned single Judge of that court and dissenting from the Madras 
view has accepted the Allahabad view. The same Bench in another case 
in Mst. Satten v. Jenki again adhered to that view. Recently another 
Bench of this Court, of which two of us were members, has expressed the 
opinion that if the succession opens after the coming into force of the 
Act, a sister is entitled to rank as an heir in the order mentioned in ‘Section 
2 (Rajdeo Singh v. Janakraj Kuari'). In view of the well-considered judg- 


ment of the Lahore High Court in Shakuntala Devi’s case it is no longer - 


necessary to examine in detail the reasons given by the Madras High 
Court for the contrary view. ‘The learned Judges of the Madras High 
Court had relied mainly on the language of the preamble and not so 
much on the language of the substantive Section 2 itself. No doubt a 
preamble can be looked at when the section is ambiguous and it supplies 
a key to the mind of the legislature and indicates what its intention was, 
` but where the language of the section is clear, a preamble cannot control 
its provisions. So far as Section 2 is concerned it clearly lays down tha 
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a sister shall be entitled to rank in order -of succession next after certain 
heirs. There are no limitations or conditions contained in that section. 
At the time when the succession opens it is therefore open to the sister 
to say that she is entitled as of right to rank as an heir to the estate ‘of 


her brother after the other heirs named therein. In the Madras case 


emphasis was laid on the use of the words “a Hindu male dying intestate” 
and it was suggested that the word “dying” connotes a future tense and 
means a person who will die after the coming into force of the Act. The 
word “dying” by no means connotes a future tense, nor for the matter of 
that a past tense exclusively. Taking it literally it would rather connote 
a present tense. But as pointed out by the learned Judges of the Lahore 
High Court in Shakuntala Devis case the word is a mere description of 
the status of the deceased and has no reference and is not intended to 
have any reference to the time of the death of a Hindu male. The oo 
sion merely means “in the case of intestacy of a Hindu male.” 

The second ground emphasised in Madras is that to allow- a sister 
whose brother had died before the Act came into force to succeed as an 
heir would amount to giving the Act a retrospective effect, which it would 
not haye in the absence of an express provision that it is retrospective. 
As pointed out in Bendhan Singh’s case, one is not giving to the Act a 
retrospective effect if a sister is held to be an heir when the succession 
opens out after the coming into force of the Act. It would be giving 
to it a retrospective effect if it were held, for instance, that even though 
the succession opened out before the Act came into force she is entitled 
to claim the estate if the suit is brought after the Act. 

Lastly it has been contended by the learned counsel for the res- 
pondents that the Act was never intended to confer a right of succession 
on persons who were not heirs previously but that as indicated by the 
preamble the intention merely was to alter the order in which certain 
heirs of Hindu males dying intestate are entitled to succeed. It is therefore 
urged that inasmuch as a sister was not an heir under the Mitakshara law 
prior to 1919, the Act was never intended to cover her case. Such an 
intention would nullify the whole object of the Act. The Act as a 
matter of fact applies only to persons who but for the passing of this 
Act would have been subject to the law of the Mitakshara. It does not 
apply to persons subject to other laws. If we were to hold that inasmuch 
as a sister was not an heir under the Mitakshara law, the Act does not 
apply to her, the result would be that the Act would be wholly inapplic- 
able to a son’s daughter, daughter’s daughter, sister and sister’s son who 
are mentioned in Section 2 and who were not previously heirs under the 
Mitakshara law. Such a contention therefore cannot possibly be accepted. 

As the present plaintiff was not represented’ in the previous agreement 
by the collaterals a obtained rights for themselves and as a mere com- 
promise by a Hindu widow is not binding on the reversioners (Mahbadei v. 
Baldeo*) the plaintiff is entitled to question the agreement. 

I would therefore answer the second question in the affirmative. 

BENNET, J.—I agree. 

BAJPAI J.—I agree. 


r 
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“DAL CHAND and oruers (Defendants) 


l m versus i 
NATHU LAL andn orHers (Plaintiffs) * 

Tenancy Act (III of 1926), Secs. 45 and 230 and Civil Procedure Code, Or. 21, 
~ R. 54—Attechment of village under Or. 21, R. 54—Grent of agricultural 
lease by zaminder on nominal rent to defrend attaching creditor—Subse- 
quent purcbase at euction-sale by attaching creditor—Crvil court can dectere 
terms of lease to be void against euction-purchaser but cennot order eject- 

ment of tenants who become statutory tenants. ° 
The mere fact that the zamindar’s estate is under attachment under 
Order 21, Rule 54, Civil Procedure Code would not take away his authority 
to grant lands to tenants in the ordinary course of management of the 
yamindari. Such agricultural leases would not ordinarily be transfers of 
interest prohibited by Order 21, Rule 54, Civil Procedure Code. ‘The mere 


fact that by operation of law tenants immediately become statutory tenants — 


' would not prevent the zamindar from letting out lands and realising their 
rents from tenants, even though the estate itself is under attachment. On 
the other hand such a power cannot be allowed to be exercised so as to 
defraud the just rights of attaching creditors. 

Where therefore during the pendency-of an attachment of a village 
under Order 21, Rule 54, Civil Procedure Code and shortly before the 
coming into force of the Tenancy Act of 1926, the zamindar let in the 
defendants as tenants for one year on a nominal rent on receipt of 2 sum 
of money as nezrena with a view to defraud the plaintiffs, who subsequently 
purchased the village at the auctian-sale, and the plaintiffs sued for dis- 
possession of the defendants in the civil court. Held, that so far as the 
letting of the lands by the previous zamindar to the defendants is con- 
cerned it was valid and the defendants became lawful tenants of the lands 
and therefore under the Tenancy Act of 1926 subsequently became 
statutory tenants and cannot be ejected by the civil court; but the civil 
court had jurisdiction to grant a declaration that the terms of the lease, in 
particular the term regarding rent payable, granted by the previous zamindar 
are void as against the plaintiffs and in no way binding upon them, so that 
there would be a liability to pay adequate rent under Section 45, Tenancy 
Act of 1926, to be determined by the Revenue Court. 

LETTERS PATENT APPEAL against the decision of the Hon’sre MR. 

JUSTICE COLLISTER. 

N. P. Asthana and B. N. Sabai for the appellants. 

Nanak Chand for the respondents. 

The judgment of the Court was delivered by - 

SULAIMAN, C. J.—This is a defendants’ appeal arising out of a suit 

brought by the plaintiffs who have now become the zamindars of the 
village under an auction-purchase, for dispossession of the defendants and 


for recovery of possession and damages. The plaintiffs held a money- _ 


decree against the previous zamindar and got the village attached on 
February 19, 1926. The attachment was presumably effected under Order 
21, Rule 54, by which the judgment-debtor was prohibited from trans- 
ferring or charging the property in any way. Certain lands were in the 
+I. P. A. 118 of 1934 
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possession of tenants against whom ejectment proceedings in the Revenue 
Court were taken by the then zamindar, resulting in their ejectment in 
May, 1926. ‘These tenants were payjng Rs. 93 rent for the tenancy. On 
July 27, 1926, the zamindar whose willage had been attached let in the 
defendants as tenants of these lands on a rent of Rs. 20. He put them 
in as tenants under a written lease for one year, for which he had taken 
a nazrana of Rs. 500. The new Tenancy Act came into force in Septem- 
ber, 1926, under which ordinarily non-occupancy tenants became statutory 
tenants. 

The plaintiffs’ case was that the defendants’ possession was wrongful 
and that they were trespassers liable to be ejected by the Civil Court. The 
defendants set up the lease granted by the zamindar, which was challenged 
by the plaintiffs on the ground that it was not genuine, and, in the alter- 
native that it was fraudulent and therefore not binding on the plaintiffs. 
Both the Courts below dismissed the plaintiffs’ suit holding that inasmuch 
as the defendants had become statutory tenants the Civil Court could 
not entertain the suit. On appeal a learned Judge of this Court has come 
to the conclusion that on the admitted facts of this case the transaction 
of lease was a fraudulent transaction intended to defraud the probable 
auction-purchaser. ‘The circumstance that on receipt of Rs. 500 the rent 
was reduced from Rs. 93 to Rs. 20 was very significant, and so was the 
circumstance that the new legiskation was expected to become law soon 
under which non-occupancy tenants would become statutory tenants. It 
is also clear that if the agreement to pay only Rs. 20 as rent were upheld, 
then there could, under Section 50 of the new Tenancy Act be no enhance- 
ment, except to the extent of Re. 1-4-0 of the existing rent. -Having 
regard to all these circumstances, the learned Judge of this Court came to 
the conclusion that the parties entered into this transaction with a view 
to defraud the present plaintiffs, who became purchasers afterwards. We 
must accept this conclusion. 

The learned Judge has, however, set aside the decree of the lower 
Courts and sent the case back to those Courts for disposal according to 
law. We think it necessary to make the legal position clear. 

The grant of lands to tenants in the ordinary course of management 
cannot be prohibited. The mere fact that the zamindar’s estate is under 
attachment would not take away his authority to grant lands to tenants 
in the ordinary course of the management of the zamindari, so long as the 
interest in the estate has not passed on to auction-purchasers. Such agri- 
cultural leases would not ordinarily be transfers of interest prohibited by 
Order 21, Rule 54, Civil Procedure Code. It would be unfair to hold 
that once a share in a village has been attached, the judgment-debtor must 
allow all lands in the village to remain vacant and should not let them 
to tenants because such letting may entail the consequence of their be- 
coming statutory tenants. The mere fact that by operation of law tenants 
immediately become statutory tenants would not prevent zamindars from 
letting out lands and realising their rents from tenants, even though the 
estate itself is under attachment. On the other hand such a power can- 
not be allowed to be exercised so as to defraud the just rights of attaching 
creditors. We are, therefore, of the opinion that so far as the letting of 5 
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the lands by the previous zamindar to the present defendants is concerned, Cum 
it was valid and the defendants became lawful tenants of the lands and ae 
therefore under the-new Tenancy Act subsequently became statutory rate 
tenants. But the contract of lease, particularly the terms under which Dan Cusnp 
they were liable to pay only a nominal rent of Rs. 20, was undoubtedly waro La 
fraudulent, and inasmuch as it was intended to defraud the present plain-  — 
tifls, they are not bound by the terms of the lease. The Civil Court hag Suleman, 
jurisdiction to grant a declaration that a certain document which exists ©7 
was obtained fraudulently and is therefore not binding on a person whose 

rights it purports to affect; but the Civil Court would not have jurisdic- 

tion to treat 2 person who is lawfully a tenant, as a trespasser, and order 

his ejectment when such a suit is barred from the cognizance of the Civil 

Court under Section 230 of the Tenancy Act. The proper course for us 

to adopt, therefore, is to declare that the lease dated July 22, 1926, which 

was granted by Sheo Prasad to the defendants, was fraudulent and is not 

binding on the plaintiffs at all, but that the defendants by having been 

let into possession of the tenancies, became agricultural tenants and there- 

fore statutory tenants and cannot’ be ejected by the Civil Court. We 

may also mention that when the contract for the payment of Rs. 20 as 

rent has been set aside by us, the case is really one ie persons have been 
admitted to occupation of land without any rent being fixed, so that there” 

would be a liability to pay adequate rent under Section 45 of the Tenancy 

Act, which can be determined by the Revenue Court which will also fix 

the proper rent. We, accordingly, allow this appeal, and setting aside the 

decrees of all the Courts, grant the following declaration to the plain- 
tiffs:—The terms of the lease dated July 22, 1926, are void as against the 
plaintiffs, and in no way binding upon them; in particular they are not 

bound by the condition that Rs. 20 would be the rent payable. But we 

dismiss the claim for ejectment as the defendants are agricultural tenants. 

We direct that the parties should bear their own costs in all Courts. 


Appeal allowed 
RADHE LAL AND OTHERS 3 : 
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Criminal Triel—Procedttre—To inspire comfidence—Magistrate does not allow Feb. 5 
more cross-exemination than be considers necessery—Procedure illegal—Con-  —— 
viction to be set aside and case re-tried. Nuaat- 

It is of the utmost importance that the procedure in the trial of a U4 J. 
crimjnal case should inspire confidence in the parties. Where in the trial 
of a criminal case the magistrate did not allow more than such cross- 
examination as he thought to be necessary nor did he consider it necessary 
to have a record of the evidence in the language of the court, beld, that 
the procedure adopted by the magistrate was not warranted by law. 
Accordingly the conviction must be set aside and the case retried. 


CRIMINAL REVISION against an order of the Sessions Judge of Main- 
pur. l i ė 
“Cr. Rev. 608 of 1935 (connected with Cr. Rev. 748 of 1935) 
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- Saila Nath Mukerji and B. S. Darbari for the applicants. 

K. D. Malaviya.and Srinerain Sabai for the opposite. party. 

M. Walinllab (Assistant Government Advocate) for the Crown. 

The Court delivered the following judgment:— `~ . 

‘These are two applications for revision by, Radhelal and others against 
the orders passed by Mr. Islam Nabi Khan in two cross-cases. The appli- 
tants were convicted of an offénce under Section 323, Indian Penal Code, 
and sentenced to a fine of Rs. 50 each. They were also bound over under 
Section 106, Criminal Procedure Code. In the cross-case brought by 
the complainant the accused were discharged as a result of the finding 
arrived at by the Magistrate in the case in which the present applicants 
were the accused. The proceedings of the Magistrate are impugned on 
two main grounds. It is said that the Magistrate disregarded the provi- 
sion of the Criminal Procedure Code which requires the statements of 
witnesses being recorded at length in the language of the Court. Secondly, 
it is contended that the Magistrate did not give sufficient latitude to 
counsel appearing for the applicants to cross-examine the witnesses exa- 
mined against them. , 

It appears that the two cases were pending before a Tahsildar Magis- 


- trate of the Second Class. The charge originally was one of grievous 


hurt, and it was probably considered that the cases should be tried by a 
Magistrate of the Second Class at least. That Magistrate recorded the 
evidence of all the witnesses for the prosecution in the case in which the 


. applicants were the accused. No cross-examination had, however, taken 


place before him. He was transferred, and was succeeded by a Tahsildar, 
who had only third class powers. ‘The case was then transferred to the 
Sub-Divisional Officer, Mr. Islam Nabi Khan, who disposed of the case 
in the manner already indicated. The witnesses for the prosecution were 
not examined-in-chief afresh, apparently because the parties did not desire 
that the accused should be tried de novo in all respects. The witnesses 
were cross-examined on May 23, 1935, which appears to be the first 
date of hearing before the Sub-Divisional Magistrate. The Magistrate 
took down the statements in cross-examination in English in his own hand, 
and no separate record of statements in vernacular was prepared. An 
application was made on the same date, in which it is stated that the 
complainant “Motilal had been discharged” without having been cross- 
examined on the facts of ‘marpit’ etc. It was prayed that cross-examina- 
tion of that witness be allowed “‘on points of facts as well.” The appli- 
cation is couched in very respectful language, and the prayer for cross- 
examination of Motilal is preceded by an apology for the lengthy cross- 
examination of Motilal “on the point of possession of the land and the 
trees,” which was considered to be inevitable. The order passed by the 


‘learned Magistrate on this application was that it should be laid.for orders 
‘on the date fixed.. No orders were subsequently passed on this applica- ° 


tion. An affidavit has been filed in this Court, in which it is complained 


‘that the Magistrate did not allow sufficient opportunity of cross-examina- 


tion. A similar affidavit was filed before the Sessions Judge, who was 
moved in the first instance in revision. The opposite party filed a counter | 
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against Mauji and Bhura in any case. For the reasons already stated, we 
are not inclined to attach much importance to it even against Sewa who 
made it. [Their Lordships then consider the evidence and proceed:—] 
Having considered carefully all the evidence which found favour with the 
learned Sessions Judge and the retracted confession, we are unable to agree 
with his conclusions. Accordingly, we accept the appeal, set aside the 
conviction and sentence and direct that the appellants be forthwith 
Se i sales Gago ane cal wrote ee 
Appeal allowed 
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ANDRE PAUL TERENCE AMBARD 
Versus 
THE ATTORNEY-GENERAL OF TRINIDAD AND TOBAGO* 
Contempt of Court—Right of Press to criticize administration of justtce—Criti- 
cism not prompted by malice or improper motive—Convictton improper. 

Any member of the public whether in the press or elsewhere is at 
liberty to criticise temperately and fairly but freely any episode in the 
administration of justice, and provided he abstains from imputing improper 
motives to those taking part in the administration of justice and is genuinely 
exercising a right of criticism and not acting in malice or attempting to 
impair the administration of justice he is immune. Judges and Courts 
are alike open to criticism and if reasonable arguments or expostulations 
are offered against any judicial act as contrary to law or public good, no 
Court could or would treat that as contempt of Court. ; 

The appellant who was an editor of a newspaper published an article 
in which he drew attention to the inequality of sentences imposed in two 
cases which had been recently heard and decided. He was fined for con- 
tempt of Court, but the Judicial Committee entertained an appeal and 
set aside the order holding that there was no evidence on which the Court 

©could find that the appellant had exceeded the right of`criticism or that 
he acted with untruth or malice or with the direct object of bringing 
the administration of justice into disrepute. p 
APPEAL from a decision of the Supreme Court of Trinidad and 
Tobago. , : 


E. W. Cane, K. C. and R. A. Willis for the appellant. 
F. P. M. Schiller and Kenelm Preedy for the respondent. 


The following judgment was delivered by 


Lorp ATKIN—This is an appeal by special leave from an order of the 
Supreme Court of Trinidad and Tobago ordering the appellant to pay a 
fine of £25 or in default to be imprisoned for one month for contempt 
of court, and further ordering him to pay the costs of the proceedings as 
between solicitor and client. 

The first question that arises is whether as contended by the respon- 
dent the Privy Council is incompetent to entertain an appeal from an 
order of a Court of Record inflicting a penalty for contempt of Court. 
The decisions on the point are conflicting. In Rainy v. Justices of Sierra 

*P, C. A. 46 of 1935 
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Leone’, a Board consisting of Lord Cranworth, Knight Bruce, L. J., Dr. 
Lushington and Sir Edward Ryan undoubtedly decided that no such appeal 
lay. Lord Cranworth, in giving the judgment of the Board, after point- 
ing out that in this country every Court of Record is the sole and exclusive 
judge of what amounts to a contempt of Court proceeded:— 
~ We are of opinion, that it is a Court of Record, and that the law must 
; be considered the same there as in this country; and, therefore, that the 
orders made by the Court in the exercise of its discretion, imposing these 
fines for contempts, are conclusive, and cannot be questioned by another 
Court; and we do not consider that there is any remedy by petition to the 
Judicial Committee to review the propriety of such orders. 
The argument, with respect, is not convincing, for it would seem to 
apply equally to all decisions in criminal cases which ‘at that time in both 
is country and the colony were conclusive and could not be questioned 
by any Court. In McDermott v. Chief Justice of British Guiane® leave to 
appeal ffom a committal for contempt had been given “without ‘pre- 
Judice to the competency of Her Majesty to entertain an appeal.” At 
the hearing the Board, consisting of Lord Chelmsford, Wood, L. J., Sir 
James Colvile and Sir E. Vaughan Williams, treated the hearing as a 
motion to revoke the leave. An incidental question was whether the 
Court that imposed the penalty was a Court of Record and in giving the 
judgment of the Board- Lord Chelmsford said that the applicant had to 
show either that the Court was not a Court of Record or that if it was 
yet ‘there was something in the order which rendered it improper and 
therefore the subject of appeal; He proceeded to say:— | 
Not a single case is to.be found where there has been a committal by 
one of the Colonial Courts for contempt, where it appeared clearly upon 
the face of the Order that the ‘had committed a contempt, that ht 
had been duly summoned, that the punishment awarded for the 
contempt was an appropriate one, in which this Committee has ever enter- 
tained an appeal against ari Order of this description. . 
It would appear to their Lordships that the grounds of decision assume 
that jurisdiction exists at any rate in cases where it does not appear on 
the face of ,the order-that the party had committed a contempt, etc. 
Whether this means that if the order merely recited that a contempt had 
been committed without more the Board would examine the alleged con- 
tempt is not clear. But in Surendranath Banerji v. Chief Justice of Bengal 
on an appeal from 2 committal for contempt by the High Court in 
Calcutta, the Board examinéd the written article which was complained 
of and said. that it was clearly a contempt of Court. They set out the 
passage from L. R. 2 P. C, p. 363, which has just been quoted, and 


proceed: os | 
Their Lordships having decided that the libel was a contempt of Court, 

and that the High Court had jurisdiction to commit the petitioner for a 
period of two months, the case is nat, a proper one for an appeal to Her 

This decision is difficult to reconcile with the doctrine that found favour 
in Rainy’s case supra, that the Colonial Court is sole judge of what consti- 
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tutes a contempt, and that there is no remedy by way of appeal to His 
Majesty in Council to review the propriety of such orders. 

However, in 1899, in the case of McLeod v. St. Aubyn* the Judicial 
Committee entertained an appeal from an order committing for contempt 
and allowed the appeal with costs against the respondent. The point that 
there was no jurisdiction to entertain such an appeal was not taken, but 
it seems unlikely that if it were a good point it should not have occurred 
to counsel or to any of the members of the Board before whom the case 
came at different stages. Their Lordships have sent for the record in 
that case and they find that it first came before a Board consisting of 
Lord Hobhouse, Lord Macnaghten, Lord Morris and Sir Richard Couch 
on an ex parte petition for leave to appeal, when leave was given. It then 
came before a Board consisting of Lord- Watson, Lord Davey and Sir 
Richard Couch on a petition to proceed in forma pauperis which was 
granted. The appeal was finally heard and determined and allowed by 
a Board consisting of Lord Watson, Lord Macnaghten, Lord Morris and 
Lord Davey. The Board in this case. quite plainly assumed jurisdiction 
and their Lordships respectfully agree with their view. There seems no 
reason for limiting in this respect the general: prerogative of the Crown 
to review all judicial decisions of Courts of Record in the dominions over- 
seas whether civil or criminal: though the discretion as to the exercise of 
the prerogative may have to be very carefully guarded. It should be 
noticed that the Order in Council of 1909 dealing with the jurisdiction 
of the Supreme Court of Trinidad and Tobago, St. R. & O. 1909, p. 854, 
imposes no limit other than pecuniary as to the orders, decisions, etc., of 
- the Supreme Court from which there may be am appeal: and it would 
appear from it that the Supreme Court itself. could have granted leave 
to appeal to the Privy Council from this order in the present case. But 
apart from any question of this kind their Lordships come clearly to the 
conclusion that it is competent to His Majesty in Council to give leave 
to appeal and to entertain appeals against orders of the Courts overseas 
imposing penalties for contempt of Court. In such cases the discretionary 
power of the Board will no doubt be exercised with great care. Everyone 
will recognise the importance of maintaining the authority of the Courts 
in restraining and punishing interferences with the administration of justice 
whether they be interferences in particular civil or-criminal cases or take 
the form of attempts to depreciate the authority of the Courts themselves. 
Tt is sufficient to say that such interferences when they amount to con- 
tempt of Court are quasi-criminal acts, and orders punishing them should, 
generally speaking, be treated as orders in eriminal cases, and leave to 
appeal against them should only: be granted on the well-known principles 
on which leave:to appeal in criminal cases is given. - 

On these principles their Lordships proceed to examine the complaint 
made in this case. ` In June, 1934, one, Joseph: St. Clair, was charged at 
the Sessions, Port of Spain before Gilchrist, J: and a jury on an indictment 
containing two counts, one charging the accused With attempt to murder 
a superior officer, the second with shooting with ‘intent to do grievous 
bodily harm. It appears that the accused fired his rifle at the officer but 
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failed to hit him. He was found guilty on the second count with a 
recommendation to mercy and was sentenced on June 12 to eight years 
hard labour. He did not appeal. 

At the same sessions, one, John Sheriff, was charged before Robin- 
son, J. and a jury on an indictment containing three counts, (1) wound- 
ing with intent to murder a particular woman, (2) wounding with intent 
to murder generally, (3) wounding with intent to do grievous bodily 
harm. It appears that he attacked with a razor and seriously mutilated 
a woman who was not the person he had intended to attack. He was 
convicted on the third count and was sentenced on June 14 to seven years 
hard labour. After sentence he said, “I give notice of appeal” and on 
June 20 filed formal notice of appeal against his conviction. His appeal 
eventually succeeded apparently on the ground of misdirection and the 
conviction was quashed. - Meanwhile on June 29, the present appellant, 
who is the editor-manager and part proprietor of a daily newspaper called 
“The Port of Spain Gazette,” published the article’ which has been found 
to constitute a contempt of court. He did not write it but revised it 
editorially before publication and undoubtedly is fully responsible for its 
publication. It is necessary for the purposes of this case to consider the 
whole article. It was as follows:— 


THe Human ELEMENT 


Many years ago, it used to be a rather interesting feature of one of 
the English publications to draw pointed attention, in parallel columns to 
the strangely anomalous differences between the sentences imposed by 
various magistrates and judges in cases which seemed, from the reports, 
to present a fair similarity of facts. In some quarters, the criticism,— 
often unexpressed in actual words,—was resented as taking no account of 
circumstances which a judge was fully entitled to give effect to, though 
they might not strike the ordinary reader of the press reports. But on 
the whole, it was felt that, in the majority of instances, useful public 
service was rendered by this showing up of the inequalities of legal punish- 
ments. In Trinidad it must often have occurred to readers of the pro- 
ceedings in our criminal courts, both inferior and superior, how greatly 
the personal or human element seems to come into play in awarding 
punishment for offences. No question is here involved as to the justifica- ~ 
tion for the convictions; it is assumed, and we believe it to be no unjusti- 
fied assumption, that in the great majority of cases accused persons are 
seldom convicted except upon thoroughly satisfactory evidence; and a 
small number of appeals which succeed, when based upon the plea of the 
innocence of the prisoner of the offence charged, may be regarded as suff- 
cient proof of that. It is the inequality of the sentences as fitting the 
circumstances of the offences that seem to often demand some comment. 
And if we here venture to draw attention to this, it is not by any means 
with the idea of confirming popular opinion as to the inherent severity 
or leniency of individual judges or magistrates, but simply with a view 
to inviting consideration of a matter that must, and in fact does, cause , 
adverse comment amongst the masses as to the evenness of the administra- 
tion of justice in Trinidad. In two recent cases has it been thought by 
the public that the sentences imposed by two different judges have been 
open to such criticism. In the one case, a man stood indicted for the 
seriously graye offence of shooting at i superior officer with intent to 
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murder him. There seems no doubt that had it not been for the prisoner’s 
failure to shoot straight—a thing at which he himself marvelled openly 


—he must have killed the officer. No doubt, as was brought out in evi- - 


dence (and perhaps to an even greater degree than was proved), the man 
was suffering under the effects of constant provocation; but in addition 
to all else, was this to aggravate the crime, that the offender was a 
trained member of a military body, presumably well disciplined, and that 
to have used a lethal weapon to which his position gave him easy access 
and with it to have’ attempted the murder of his officer is a thing regarded 
in most quarters as peculiarly heinous. ` The sentence im on convic- 
tion was eight years, which, on the assumption of conduct, means 
release at the end of six years. The other case was one in which a man 
stood charged with a peculiarly brutal act of wounding with a razor— 
his victim, a woman who was shortly to have become a mother, being so 
terribly injured that for a long time it seemed quite probable she. would 
die. On conviction, the sentence imposed by another judge on this pri- 
soner was seven years, which, on the assumption of good conduct, means 
release at the expiration of five years and a quarter. Had either of these 
two cases stood alone, it is quite likely that the sentences would have 
passed uncommented upon; for neither of them is, in itself, what might 
be described as a lenient one. But coming together as they did at the 
same sessions and within a day or two of each other, they have created 
in the public mind an impression that the former was as unduly severe 
as the latter was lenient. Both, it is true, were for attempted murder. 
In both cases a deadly weapon was used. And while some may think that, 
as we stated above, the military relationship between the prisoner and his 
intended victim in the first case rendered the matter graver from an 
official viewpoint, yet, on the other hand, in the shooting case, no one 


providentially, was injured, and much provocation was proved, whereas | 


in the razor slashing case (assuming the facts proved by the Crown to be 
true), there does not appear to have been any provocation, while, on the 
contrary, the attack was made on a woman unknown to or by the accused, 
whom he mistook for someone else. Surely there might have been expected 
rather more effect to have been given to the recommendation from the 
jury to mercy in the first case; and surely, in the other, it would have 
been more in accord with public opinion as to the need for stern suppres- 
sion of such attacks had the learned judge been able to see his way ‘to 
impose a considerably more severe term of imprisonment; the more so 
in view of the fact that there was absolutely no intimation from the jury 
that they thought any leniency might properly be shown. We fully 
realise that the infliction of the sentence is entirely in the discretion of 
judge, who has a wide latitude, from a few days to lifelong imprisonment 
for the crime of attempted murder. But equally is it usually expected 
that the fullest consideration will be given to the recommendation of a 
jury for mercy. Assuming therefore, that eight years’ hard lebour in 
lieu of the 20 years which many persons fully expected would be passed, 
fairly represents an effectual concession to the jury’s views, the opinion 
has been fully expressed that the seven years passed on the razor slasher 
was far too little for the crime he had committed. And we do not think 


we are wrong in saying that, as a rule, some weight is given by judges to 


the question of whether a prisoner succeeded or failed in committing 

crime he stands charged with. As we have pointed out, though in both 
of these cases, the Crown alleged and the jury found, an attempt to 
murder, in the one case ‘that attempt failed completely—through no fault 
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of the prisoner, it is true: in the other the attempt, while providentially 
failing, resulted in terrible mutilation of the woman who was the victim. 

It is painful at all times to have to urge the insufficiency of a punishment 
inflicted; and we wish it to be distinctly appreciated that we dissociate 
ourselves from those who regard one judge as habitually severe or another 

as habitually lenient. ` Yet we do think that if some way could be devised 

for the greater equalisation of punishment with the crime committed, a 

great deal would have been achieved towards the removal of one frequent 
cause’for criticism of the sentences passed in our various criminal courts. 

On July 3, the Attorney-General gave notice of motion to the Re- 
gistrar of the Supreme Court that he would move for an order nisi calling 
upon the appellant to show cause why a writ of attachment should not 
issue against him for his contempt in publishing the article in question 
and on the same date an order nisi was made by the Court in the terms 
of the notice of motion. The notice and the order nisi at first were 
limited tó contempt in publishing an article calculated to interfere with 
the due course of justice the complaint being that it was improper having 
regard to Sheriff’s pending appeal. Later it was amended so as to include 
a complaint that the article contained “statements and comments which 
tend to bring the authority and administration of the law into disrepute 
and disregard.” In this amended form the matter came before the full 
Court consisting of the Chief Justice and Gilchrist and Robinson, JJ. 
It was heard on various days in July, and on September 5, the Chief Justice 
gave the judgment of the Court. He acquitted the appellant of contempt 
in respect of the pending appeal of Sheriff: and no more need be said on 
that point. But he found that the article was written with the direct 


’ object of bringing the administration of the criminal law by the sh into 


disfavour with the public, and desiring to impose a penalty which if 
relatively light would yet emphasize that, while the Judges would place 
no obstruction in the way of fair criticism of their performance of their 
functions, untruths and malice would. not be tolerated, he fined the res- 
pondent £25, in default one month’s imprisonment, and ordered him to 
pay the costs of the proceedings to be taxed between solicitor and client. 
The formal judgment, slightly departing from the wording of the oral 
judgment recited that the appellant had committed a contempt of Court, 
the ‘article having been written “with the direct object of bringing the 
administration of the criminal law in this Colony by the Judges into dis-. 
repute and disregard” so following the amended order nisi. 

Their Lordships can find no evidence in the article or any facts placed 
before the Court to justify the-finding either that the article was written 
with the direct object mentioned or that it could have that effect: and 
they will advise His Majesty that this appeal be allowed. -It will be sub- 
cient to apply the law as laid down in The Queen v. Gray® by Lord Russell ' 
of Killowen, L. C. J. : 

Any act done or writing published calculated to bring a Court or a 
Judge of the Court into’ contempt, ar. to lower his authority, is a con- 
tempt of Court. That is one class of contempt. Further, any act done, 
or writing published calculated to obstruct or interfere with the due course ' 
of justice or the lawfyl process of the Courts is a contenipt of Court. 

_ - * [1900] 2 Q. B. at 40 . 
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The former class belongs to the category which Lord- Hardwicke, L. G 
characterised as ‘scandalising a Court or a Judge.’ (In re Read and Hug- 
gomson, [1742] 2. Atk. 291, 469). That description of that class of 


contempt is to be taken subject to one and an important qualification. . 


Judges and Courts are alike open to criticism, and if reasonable argument 
or expostulation is offered against any judicial act as contrary to law or 
the public good, no Court could or would treat that as contempt of 
Court. a 


'l A i i 
And that in applying the law the Board will not lose ae of oe 
r tions is made clear in the judgment in McLeod v. St. Aubyn (supra) 
where Lord Morris after saying that committals for contempt of Court 
by scandalising the Court itself had become obsolete in this country, an 
observation sadly disproved the next year in the case last cited, proceeds:— 
Courts are satisfied to leave to public opinion attacks or comments 
derogatory or scandalous to them. But it must be considered that in small 
colonies, consisting principally of coloured populations, the enforcement 
in proper cases of committal for contempt of Court for attacks on the 
Court may be absolutely necessary to preserve in such a community the 
dignity of and respect for the Court. 
But whether the authority and position of an individual Judge or the due 
administration of justice is concerned, no wrong is committed by any 
member of the public who exercises the ordinary right of criticising in 
good faith in private or public the public act done in the seat of justice. 
The path of criticism is a public way: the wrong headed are permitted to 
err therein: provided that members of the public abstain from imputing 
improper motives to those taking part in the administration of justice, 
- and are genuinely exercising a right of criticism and not acting in malice 
or attempting to impair the administration of justice, they are immune. 
Justice is not a cloistered virtue: she must be allowed to suffer the scrutiny 
and respectful even though outspoken comments of ordinary men. 

In the present case the writer had taken for his theme the perennial 
topic of inequality of sentences under the text “The Human Element” 
using as the occasion for his article the. two sentences referred to. He 
expressly disclaimed the suggestion that one of the particular Judges was 
habitually severe, the other habitually lenient. It is unnecessary to discuss 
whether his criticism of the sentences was well founded. It is very seldom 
that the observer has the means of ascertaining all the circumstances which 
weigh with an experienced Judge in awarding sentence. Sentences are 
unequal because the conditions in which offences are committed are un- 
equal. The writer is, however, perfectly justified in pointing out what 
is obvious that sentences do vary in apparently similar circumstances with 

- the habit of mind of the particular Judge. It is quite inevitable. Some 
very conscientious Judges have thought it their duty to visit particular 
crimes with exemplary sentences; others equally conscientious have thought 

git their duty to view the same crimes with leniency. If to say that the 
human element enters into the awarding of punishment be contempt of 
court it is to be feared that few in or out of the profession would esca 
If the writer had as journalist said that St. Clair’s sentence was, in 
Opinion, “too severe: and on another occasion that Sheriff’s sentence was 

¿t00 lenient no complaint could possibly be made: and the offence does 


f 
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not become apparent when the two are contrasted.) The writer in ag 
his remedy, as has been remarked by the Supreme Court, has ignored the 
Court of Criminal Appeal: but he might reply that till such a Court has 


. power on the initiative of the prosecution to increase too lenient sentences 


its effect in standardising sentences is not completely adequate. It appears 


to their Lordships that the writer receives less than justice from the - 


Supreme Court in having untruths imputed to him as a ground for find- 
ing the article to be in contempt of court. He has correctly stated. both 
offenders to have been charged with intent to murder: and though he has 


subsequently inaccurately stated that the conviction of both affirmed that ` 


intent, yet seeing that both were convicted of the same intent, viz., to 
do grievous bodily harm, the reasoning as to uncvenneds of sentence appears 
to have been unaffected. And it seems of little moment that the writer 
thought that this sentence might be for life instead of in fact being for 
15 years. If criticism of decisions could only safely be made by persons 


who accurately knew the relevant law, who would be protected? There .- 


is no suggestion that the law was intentionally mis-stated. 

Their Lordships have discussed this case at some length because in one 
aspect it concerns the liberty of the press which is no more than the li 
of any member of the public to criticise temperately and fairly but freely 
any episode in the administration of justice. They have come to the con- 
clusion that there is no evidence upon which the Court could find that 
the appellant has exceeded this right, or that he acted with untruth or 
malice, or with the direct object of bringing the administration of justice 
into disrepute. ‘They are satisfied that the Supreme Court took the course 
they did with a desire to uphold the dignity and authority of the law as 
administered in Trinidad; there nevertheless seems to their Lordships to 
have been a misconception of the doctrine of contempt of court as applied 
to public criticism. A jurisdiction of a very necessary and useful kind 
was applied in a case to which it was not properly applicable, and this in 


the view of their Lordships has resulted in a substantial miscarriage of < 


justice. Acting, therefore, on the principles enumerated in the first part 
of this judgment as applicable to appeals from convictions for contempt 
of court, their Lordships will humbly advise His Majesty that this appeal 
be allowed and that the order of the Supreme Court dated September 5, 
1934, be set aside. The respondent must pay the costs here and in the 
Court below. 


MUBARIK HASAN (Jud gment-debtor) 
VET THs 
ISHRI PRASAD (Decree-bolder)* 
Tenancy Act (IIl.of 1926), Sections “249, 248, 242 and 3(13)—Orders cider 


Section 47, C. P. C. passed by revenue court—To be regarded as ‘orders — 


and not ‘decrees’—A pplication under Sec. 79—Order by Assistant Collector 

—Appeal to District Judge—Whetber second appeal lies. ' 

Taking the definitions of the term ‘decree’ as defined in Sec. 3(13) of 

the Tenancy Act (I of 1926) and reading it with the provisions of 

Sections 242 and 248 of the Act, it is clear that the intention of the 

- Act is that orders mentioned in Sec. 47, aaa ai 
*E, S. A. 631 of 1934 


ré 
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by a revenue court, shall be regarded as orders and not as decrees. 
Accordingly an order passed by the District Judge in appeal from an 
order of the Assistant Collector on an application under Sec. 79, Tenancy 
Act (II of 1926), for the execution of a decree for arrears of rent by 
ejectment, is an ‘order’ within the meaning of Sec. 249 and no second 
appeal lies to the High Court. 

EXECUTION SECOND APPEAL from a decree of S. S. BAJPAI ESQ., 
District Judge of Badaun, confirming a decree of Mr. AGHA Mirza, 
Assistant Collector, First Class. 

Shiva Prasad Sinba for the appellant. 

The respondent was not represented. 


The following judgment was delivered by 


ALLsoP, J.—This is a second appeal from an order passed in execution 
proceedings by the learned District Judge of Budaun. The appellant was 
a tenant and a decree was passed against him for arrears of rent in favour 
of the lambardar. Thereafter there was a partition in the mohal and the 
decree-holder ceased to be the landlord of the holding. He applied how- 
ever under Section 79 for execution of his decree for arrears of rent by 
ejectment of the judgment-debtor, ie., the appellant. He obtained an 
order from the Assistant Collector. The appellant appealed to the Dis- 
trict Judge and his appeal was rejected. He has come in second appeal to 
this Court. 


Allsop, T. 


The other party is not represented, but it seems to me that no appeal | 


lies. Section 246 of the Agra Tenancy Act says that an appeal shall lie 
to the Hizh Court from the appellate decree of a District Judge on the 
grounds specified in Section 100 of the Code of Civil Procedure. If thé 
order passed by the District Judge can be described as a decree.no doubt 
a second appeal would lie. Section 249 of the Tenancy Act says that no 
appeal shall lie from any order passed in appeal. If the order of the 
District Judge is an order within the meaning of this section it is obvious 
that no second appeal does lie: Section 242 of the Act sets forth the 
circumstances in which an appeal shall lie from decrees passed in suits. 
Section 248 describes the circumstances in which appeals shall lie from 
orders. In this later section it is laid down that an appeal shall lie from 
the‘ following orders of an Assistant Collector of the first class or of a 
Collector, viz., orders mentioned in Sections 47 and 104. .. of the 
Code of Civil Procedure. An application under Section 79 is an applica- 
tion for the execution of a decree by ejectment. There is no doubt that 
the dispute between the parties was one in execution of the decree and 
the question was decided under the provisions of Section 47 of the Code 
of Civil Procedure. Under the provisions of that Code it would be a 
decree, but the term “decree” is especially defined in Section 3 (13) of the 
Agra Tenancy Act and it means any order which so far as the revenue 
court is concerned finally disposes of a suit. When we take that defini- 
tion and read it with the provisions of Sections 242 and 248 of the Act, 
it is clear that the intention of the Act is that orders passed under Section 
47 shall be regarded as orders and not as decrees. The order passed by 
the District Judge was therefore an order and no second appeal lies. 
I therefore reject the appeal. 
87 


C. J. 
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SHOK HARAN PRASAD SINGH anp orHers (Plaintiffs) 
VETSHS , 
FIRM FAQIR CHAND SARJU PRASAD AND OTHERS (Defendants) * 
Hindu Law—Joint femily—Copercener merely renounces bis claim to part of 
joint property—W hether extinction of his joint interest brought about. 

Under the Hindu Law where.a coparcener continues to be joint with 
the other members and mercly renounces his claim to a part of the joint 
property, he does not thereby bring about an extinction of ownership in 
such property with the result that other members become automatically 
the sole owners of the property. Unless there be circumstances which 
amount to a complete estoppel so as to prevent the person who has sir- 
rendered his interest from claiming it, such a surrender would not hive 
the effect of preventing him from claiming the property again, particularly 
if there was no consideration for the surrender. Even if there had been 
any consideration it may in some cases be open to a court to allow him 
to claim back the property and allow damages for the breach of the cm- 
tract committed by him. 

Appa Pillai v. Renga Pillai, I. L. R. 6 Mad. 71 and Ram Chand ~. 
Mathure Chend, 19 A. L. J. 299 relied on; Chandar Kishore v. Dam pat 
Kisbore, J. L., R. 16 All. 869 referred to. 

The text of the Mitakshara, Chapter I, Section 2, Paragraph 12 obviously 
refers to the case where a member goes out of the family on receipt of a 
part of family property, and does not support the contention that a co- 
parcener can renounce his interest. 

First APPEAL from the decision of the Additional Subordinate Judge 
of Ballia. 


K. Verma-and Balesbwari Prasad for the appellants. 

M. N. Kaul (with him K. N. Katju) for the respondents, 

The judgment of the Court was delivered by 

SULAIMAN, C. J.—This is a plaintiffs’ appeal arising out of a cuit 
brought for a declaration that the property in dispute belongs to the 
plaintiffs who are members of a joint-Hindu family, and not to defendant 
No, 2, though he also is a member of the same joint family, and that 
accordingly the property is not attachable and saleable in execution of a 
simple money -decree in favour of the defendant No. 1 against defendant ` 
No. 2. The plaintiffs relied on a document called the deed of relinquish- 
ment, dated February 1, 1929, executed by defendant No. 2 within a few 
months of his attainment of majority. Under this deed the defendant 
No. 2 purported to relinquish all his interest in certain specified proper ties 
which at that time were admittedly joint family properties. He did not 
intend to separate from the family and continued to be a joint member of 
the family, and indced provided that his wife and children would be 
supported and maintained by the plaintiff No. 1, the elder brother, and 
that the latter would meet the expenses of the marriage of his daugliter 
when born in future. In the plaint the plaintiffs did not anywhere 
allege that the terms or the conditions imposed by the defendant No. 2 had 
been accepted by them, or that there was in any other form any consi- 
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deration passing from the plaintiffs to the defendant No. 2. There was Gm 
certainly no suggestion that the defendant No. 2 had relinquished his Ise 
interest in the joint family property on receipt of a part of the family — 
property. Plaintiff No. 1 made a statement on November 26, 1931 in 50x Hasan 
which he admitted that at the time when the deed of relinquishment was ET 
executed the execution of a decree against the defendant No. 2, and per- v. 
- haps also plaintiff No. 1, had been transferred to the Collector, who was (Aon SAE 
carrying on proceedings under Schedule IN, C. P. C., and had given leases” ~ — 

of shares in ten villages out of the shares in 23 villages, which are in S=/ames, 
- dispute in this suit. It was also admitted that defendant No. 2, Behari © ” 
Singh, was still living jointly with the plaintiff No. 1, and that both the 
brothers lived jointly and maintained themselves with the joint family 
property in which the properties relinquished were included, and that the 
only change effected by the arrangement was that the younger brother’s 
name had been removed from the khewats, but that possession of the 
elder brother had continued in the same way as before, and both the 
brothers were still joint, and there was never any separation between 
them. After this admission the contesting defendant applied to the 
court that the case may be disposed of on the legal point that arose in the 
case without taking any further evidence. The court below acceded to 
this request and had dismissed the suit on two grounds: first, that there 
was no valid relinquishment which would extinguish the proprietary interest 
of Behari in the property covered by the deed of relinquishment; and 
secondly, that Paragraph 11 of Schedule IN of the Code of Civil Procedure 
was a bar to the relinquishment. 

The learned counsel for the plaintiff had to concede that if the deed 
of relinquishment was_a deed of transfer under which the interest of 
Behari passed from him to the plaintiff No. 1, Shok Haran Prasad Singh, 
then the transfer would be invalid firstly because-the family being still 
joint a transfer of an undivided interest by one member of the family 
in favour of the other would be wholly invalid, and secondly because of 
the proceedings in the Collector’s court the transfer would be void. As 
regards the first point the position is perfectly clear from the ruling in 
Ram Chand v. Mathura Chand', where it was held by a Bench of this j 
Court that a member of a joint Hindu family cannot legally transfer a. 
portion of the joint family property so long as the family remains joint. 
In that case a document which was styled as temlikbnamab and had been 
executed by one member of the family in favour of another was held to 
be wholly invalid to bring about a transfer and extinguish the interest 
of that member of the joint family who had parted with his interest. On 
the second point also the position is clear from the language of Paragraph 
11, Schedule II of the Code of Civil Procedure—vide Geurishanker Bal- 
imukend v. Chinnamiya’® and Serju Prasad v. Ram Saran Lal. 

Learned counsel for the plaintiffs, however, contends before us that 
the deed of relinquishment was not in reality any deed of transfer at 
all, and that therefore there is no prohibition against it under the Hindu 
Law. His contention is that it is open to a member of a joint Hindu 
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family to surrender his interest in any part of the family property, and 
thereby bring about an extinction of ownership in such property with 
the result that the other members become automatically the sole owners 


Smor Hazan of the property. In the first place this was not a surrender by a member 


Smech 
v, 
Faga CHAND 
Saayu Prasan 


el 


C. J. 


in that sense but was a surrender in favour of only one out of the several 
members of the joint family. In the second place there is no authority 
eyen under the Hindu Law in support of this proposition. The learned I- 
advocate has urged before us that the analogy of a surrender made by a 
Hindu widow in favour of the next reversioner applied to this case. It 


. may be pointed out that a Hindu widow’s surrender is not effective unless 


the entire estate is relinquished in favour of the néxt reversioner. She has 
no right to surrender a part of the estate and keep the other to herself. 
As already pointed out, in this case defendant No. 2 did not surrender his 
entire interest in all the family properties but only confined the relinquish- 
ment to certain specified properties. 

Had Behari declared his intention of separating from the other mem- 
bers of the family, that is to say, altogether retiring from the family, 
and had taken a small part of property, and relinquished the rest, there 
would have been nothing’ objectionable in such an act; but here Behari 
still continued to be a member of the joint family and merely purported 
to relinquish his interest in a few items of the family property. He, 
therefore, did not bring about any extinction of his joint interest in the 
joint properties. 

Admittedly before the relinquishment he was the owner of an undi- 
vided interest in all the joint properties. A mere declaration of his that 
he would not in future have anything to do with that property, or claim 


_ any interest in it, would not amount to a transfer of his interest, nor can 


it amount to a mere extinction without such a transfer. Either the 
transaction is a transfer or it is not a transfer. If it is a transfer then it 
becomes invalid so long as the transferor is a member of the joint Hindu 
family and there is no legal necessity for such a transfer. If it is not a 
transfer, then his interest must continue to remain vested in him and has 


not passed. A surrender of rights can at the most be regarded as a mere 


agreement not to claim the interest in future. Unless be: circums- 


` tances which amount to a complete estoppel so as to prevent the person 


who has surrendered his interest from claiming it, such a surrender would 


' not have the effect of preventing him from claiming the property again, 


particularly if there was no consideration for the surrender. Even if there 
had been any consideration it may in some cases be open to a court to 
allow him to claim back the property and allow damages for the breach 
of the contract committed by him. l l . 

The case before us is quite parallel to the case which came up for 
decision before a Bench of the Madras High Court in Appa Pillai v. Ranga 
Pillai*. There also the plaintiff, a member of an undivided Hindu family, 
had by a registered document renounced all his rights to the family pro- 
perty in favour of the remaining co-parceners, who were to manage the 
estate in future, to pay all debts, and maintain the plaintiff in the family, 
and sued to recover his share of the family property by partition. The. 
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defendants set up a deed of relinquishment against him. It was held by Gm 
the learned Judges of the Madras High Court that there was no estoppel aie 
against the plaintiff. It was pointed out that the text of the Mitakshara, — 
Chapter 1, Section 2, Paragraph 12, did not support the contention that SHOX Hasan 
a cO-parcener can renounce his interest. The learned Judges pointed out ‘cmon 
that where there is no partition, the corporate unity continued and the v. 
co-parceners could not contract with another: and further held that even R ee 
if the transaction could be viewed as an agreement between separated co- ` —_ 
parceners in settlement of the family property it would not be binding Salamen, 
on the plaintiff as there was no consideration for it. For the promise no “%/ 
consideration had moved from the defendant on one side and plaintiff 
and defendant’s father on the other, and the transaction could not be 
regarded as an agreement made for natural love and affection. _ 

The text of the Mitakshara referred to only authorises a member of 
the co-parcenary body who is not desirous of sharing his father’s goods 
to take a small part and complete the separation or division so that his 
children may have no future claim to inheritance. Obviously that text 
refers to the case where a member goes out of the family on receipt of a 
part of family property. It has no application to the case where the co- 
parcener continues to be joint with the other members and merely re- 
nounces his Claim to a part of the joint property. 

The learned advocate for the plainti relies on a passage in the judg- 
ment in Chandar Kishore v. Dampat Kishore®, to the effect that if the 
alienation be regarded as a surrender of the interest, it is a surrender to 
the whole of i co-parcenary body and cannot enure to the po 
benefit of one of them. In that case it was held by the Bench that one 
member of a joint Hindu family cannot transfer his undivided share in 
the joint family to another member of the family without the consent of 
the rest of the co-sharers. We do not take that observation to mean 
that if it were a surrender to the whole of the co-parcenary body it would 
amount to a transfer. The learned Judges were only concerned with the 
question whether the surrender of the interest in favour of one member 
of the family was valid, and they remarked that it was settled law that 
in cases governed by the Mitakshara Law one sharer had no authority to 
make the transfer. t 

It seems to us that the deed of relinquishment cannot be regarded 
as having brought about any transfer or to operate as an ete and 
if it can be regarded as-an attempted transfer then it was invalid under 
the Hindu Law. The view taken by the learned Subordinate Judge on 
both the points is correct. - The appeal is accordingly dismissed with costs. 

Appeal dismissed 
"LL R. 16 All 869 
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RAM KAILASH KUNWARI (Plaintiff) 
Versus 
ISHWARI SARAN anp oTHERS (Defendants) * | 

Civil Procedure Code, Or. 33, R. 5(#)—Application for permission fo sue as a 

peuper—Formal defects and defective verification—Applcation not to be 

dismissed without giving applicant opportunity to remove defects by amend- 

ment—Or. 33, R. 3—Application presented on bebalf of applicant by ber 

busband—Power of attorney beld by busband—Execution disputed—Court 

to require proof of execntion—Application not to be rejected on grotiud of 

defective presentation. 

Where an application for leave to sue as a pauper contains formal defects 
and defective verification and is rejected on these grounds, held, that the 
court ought to have given the applicant an opportunity to amend the 
application in such a way as to remove the defects, and the order must be 
set aside and the case sent back for disposal according to law. 

Where the application for permission to sue as a pauper was presented 
on behalf of the applicant by her husband, who had in his possession at 
the time a special power of attorney alleged to have been executed by the 
applicant, and the execution is disputed, beld, that in these circumstances 
the court was not justified in rejecting the application on the ground of 
defective presentation, and the proper course for the court -was to require 
proof of the execution of the power of attorney. = 

Fp.—A somewhat similar view was taken in Piare Lal v. Bhagwan Das, 
1933 A. L. J. 110. Order 33, Rule 5(«#) has been amended by the 
Allahabad High Court and as amended it runs as follows:— 

‘Where it is not framed and presented in the manner prescribed by 
Rules 2 and 3 and the epplicent, on being required by the court to make 
any emendment within a time to be fixed by the court, fails to do so.” 

Civi Revision from an order of S. Nawas Hasan ESQ., Subordinate 
Judge of Gorakhpur. 

Haribans Sabai and Sri Narain Sahai for the applicant. 

S. K. Der for the opposite parties. 


The Court delivered the following judgment:— ; 


This is an application asking for revision of an order passed by the 
learned Subordinate Judge of Gorakhpur who dismissed an application for 
leave to sue as a pauper upon the ground that the application was not in 
proper form and that it was not presented by the applicant in person or 
by a properly authorised agent on her behalf. The alleged defects in the 
application were that the application was not in the form of a plaint in 
accordance with the provisions of Order 33, Rule 2 of the Code of Civil 
Procedure and that it was not properly verified as a plaint should be 
verified because there was no verification in respect of the paragraphs of 
the plaint according to their numbers. The application was presented on 
behalf of the applicant who is a pardanashin lady by her husband. This 
man had in his possession at the time a special power of attorney alleged 
to have been executed by the applicant. 

The court admitted the application in the first instance on the report 
of its office that the application was in form. Notice was issued to the 
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Government Pleader and to the defendants. An objection was then made can 

by the defendants that the husband of the applicant had no authority to — 
present the application. The Government Pleader admitted that the appli- eae 
cant was entitled to sue as a pauper. The matter dragged along in the Raw Kamas 
court of the learned Subordinate Judge for three years and then the SUNWA™ 
ee was ultimately dismissed upon the grounds which we have want 
Stated. s SARAN 

We are not satisfied that the learned Subordinate Judge was justified Allsop, T 
in dismissing the application upon these grounds. It may be that there Ganga Neth, 
were certain formal defects but we consider that the learned Subordinate j. 
Judge especially at that stage after the period of limitation had expired 
should have allowed these defects to be removed by amendment. . 

We express no opinion upon the question whether an application for 
permission to sue as a pauper is invalid merely because the portion of it 
which contains the particulars required in regard to plaints.is on a separate 
piece of paper from the application that permission should be given to 
the applicant to sue in forma pauperis. That was the position in this 
case. Even if this is a defect, it is one which the learned Subordinate 
Judge might have allowed to be removed by amendment. 

As to verification we find that the point was never brought to the 
notice of the applicant during the three years in which the matter was 
pending in the court. ‘The point was not raised in the written statement 
put in by the defendants. It would have been very easy for the learned 
Subordinate Judge to have required the person who put in the application 
to supplement it by a proper verification. 

The other point that the applicant’s husband had no power to pre- 
sent the application seems to us not to have had any force. It is not 
denied that the applicant is pardanashin and therefore under the provisions 

“of Section 132 of the Code of Civil Procedure she is exempted from 
appearing in court. A papper application might then have been presented 
on her behalf by a properly authorised agent. Even if an authorised 

_agent is the same as a recognised agent, a ‘recognised agent’ is 2 person 
who has a power of attorney in his possession. The husband had in his 
possession what purported to be a power of attorney. ‘The learned Sub- 
ordinate Judge has relied upon the provisions of Section 85 of the Indian 
Evidence Act which say that a power of attorney shall be presumed to 
have been properly executed if it had been verified by a magistrate or 
certain other officers. It may be that there was no presumption in favour 
of this particular power of attorney, but it does not follow that there was 
an opposite presumption that it had not been duly executed by the appli- 
cant. That was a question of fact which could have been the subject of 
proof, if it was seriously contended that the applicant never meant to 
execute a power of attorney in respect of this suit in favour of her hus- 
band. The husband or the applicant might have been asked at some time 
to submit proof of the execution. It appears that the applicant herself 
was examined on commission on the subject of her pauperism and in these 
circumstances there seems very little doubt that she was the person who 
authorised the institution of the suit. It seems; however, that at the 
moment there is no evidence of the execution of the power of attorney 
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Crm. and therefore it will be necessary for the court below to go into that 
i936 question when we send the case back as we propose to do. 

poe ‘ There is one other point which we have to consider. The order 
Ram Kanam rejecting the application was. passed a year before this present application 
KonWAN in revision was presented to this Court. The delay has been explained. 
Isxwast In the first place, the applicant applied for copies of the order. It was 
SanaN found that there were formal defects in the order and it was necessary to 
Allsop, J. get it amended. This amendment was made in November 1933. There 
Gauge Nath, ig an affidavit to the effect that money was then left with a legal practi- 
tioner who is related to the applicant in order that he‘or his clerk might 
get the copies of the amended order. ‘The clerk absconded and conse- 
quently it was not till May 20, 1934, that it was discovered that the new 
copies had not been received and had not been sent to an Advocate prac- 
tising in this,Court. A fresh application was therefore made on May 4 
and the copies. were received on May 26, after the Court had closed for 
the long vacation. An application in revision was made immediately after 
the re-opening of the Court. In these circumstances we do not think 
that the delay is such as would preclude us from exercising our powers 
in revision. > 
We have already explained that we think that the learned Subordinate 
Judge was not justified in passing the order which he did pass. We there- 
fore set his order aside and direct that the case shall be sent back to his 
court with instructions to proceed. The learned Subordinate Judge will 
satisfy himself upon evidence that the special power of attorney was exe- 
cuted by the applicant in favour of her husband provided of course that 
the matter is still in dispute between the parties. He will then proceed to 
dispose of the application according to law, after giving the applicant an 
opportunity to amend her application in such’a way as to remove any 
formal defects which there may be in it. The costs of this application - 

will abide the result. | 





Order set aside 


PRIVY COUNCIL 
NATHU LAL AND ANOTHER (Plaintiffs) 
l versus 
BABU RAM, SINCE DECEASED, AND OTHERS (Defendants) * 
—— Hindu Law—Compromise by widow—Hindu die’s—Dispute between bis widow 


BAON acon ` and bis brother—Arbitration—Brothers beld to be joint but widow ewerded 
Loan « portion of the joint property—Construction of awerd—Absolute title 
MACMILLAN given to widow—Award when not binding on reversioners. 
Sm JoHN On the death of A, a Hindu, a dispute arose between his widow and his 
eisai brother. The widow claimed to be the heir of A on the ground that he 
ee was separate from his brother, whilst the brother claimed that he being 
Sm GEORGE joint with A, A’s interest passed to him by survivorship. ‘The arbitrators 
RANKIN to whom the dispute was referred held that A at the time of his death 


was joint with his brother but awarded the widow a portion of the joint 
property. Subsequently the widow gifted a portion of this property to 
S one of her daughters. On the death of the daughter the plaintiff, the only 
son of a brother of her husband and as such the only person entitled to 
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succeed to the gifted property of which (according to him) she was the cwu 
full owner, sued the defendants, who claimed to be in possession as the EO 
reversioners of A. Hold, that on the finding that A at the time of his 1935 
death was joint with his brother, the sole question decisive of the rights REN 
of the parties is the true construction of the award and on its true cons- PAN SA 
truction the widow took the property given to her as its absolute owner :Basu Rax 
even though her clum before the arbitrators was originally a claim by a 

Hindu woman to take her husband’s estate by inheritance, and by the ` 

deed of gift the widow conveyed an absolute right to her daughter. Held, 

further, that if the facts had been that A at the time of his death was 

separated from his brother, this award could have availed the plaintiff 

nothing against a claim by A’s reversioners. On the face of the transac- 

tion it was not such a compromise by a Hindu widow as could be held 

binding upon her husband’s reversioners. 


APPEAL from a decision of the High Court of Judicature at: Allahabad. 


S. Hyam for the appellants. ` . 
L. DeGruyther, K. C. and M. N. Rasbid for the respondents. _ 


The following judgment was delivered:— 


BUDDHI ` ae 
| „3 
Ram Sahai Ji i Ram Sita Ram 
| 
Shiam Lal Musammat Jamna, widow 





' | 
Musammat Mullo, wife Musammat Ram Dei, Musammat Naraini, widow 


of Durga Prasad wife of Ram Dayal of Chiranji Lal (paternal 
uncle of Nathu Lal), 
| plaintiff No. 1 
Nanak Chand 


|| 
Musammat Laraiti, widow 


| | 
Babu Ram, Lachhmi Narain, Hår Narain, Raghubar Dayal, 
defendant No. 1 defendant No. 2 defendant No. 3 defendant No. 4 


The plaintiffs, on March 22, 1927, sued the defendants in eject- 
ment to recover possession of certain zamindari property and ‘a share 
in a house (beveli). The defendants had obtained mutation of names 
from the revenue authorities on the death of Mst. Naraini who held 
possession during her lifetime. Plaintiff No. 1, Nathu Lal, is the only 
son of a brother of Mst. Naraini’s husband, and as such he is admitted 
to be the only person entitled to succeed to any estate of which she 
was full owner as distinct from estate held by her as a limited owner. 
The second plaintiff is a purchaser from the first and has been joined as 
such. The defendants, four in number, are sued as being the persons in ° 
possession of the property claimed, but the title under which they defend 

88 


688 PRIVY COUNCIL [1936 | 


, their possession is that they are the reversioners of Jai Sukh Ram, Mst. 


Naraini’s father. From the pedigree which has been prefixed to this 
judgment it will be seen that they are the sons of Mst. Mullo, a sister of 
Naraini. When Naraini died in 1923 both ber sisters had predeceased 
her. 

The question for decision is whether or not Mst. Naraini owned fe 
property in suit absolutely. and the plaintiffs suing in ejectment have to 
recover on the strength of their own title. 'Their claim is that Naraini 
had absolute right by reason that on April 25, 1905, her mother, Mst. 
Jamna, being absolutely entitled, executed a deed of gift to her daughters 
nf certain property in unequal shares, 7 annas being given to Mst. Mullo, 
6 annas to Mst. Ram Dei and 3 annas to Mst. Naraini. The property in 
suit is the property which by this deed was conveyed to Mst. Naraini; and 
as there is no doubt that Mst. Jamna purported by the deed to convey an 
absolute right, the question for decision in the present suit is whether or 
not the property was held by Mst. Jamna for an absolute estate or for a 
limited estate. The exact date of the death of Mst. Jamna does not appear, 
but it conceded that she predeceased her daughter Naraini. If in the pro- 
perty in suit Mst. Jamna had only the limited estate of 2 Hindu woman, 
or only a life interest, the plaintiffs’ claim to recover the property fails. . 

The plaintiffs seek to make out their claim in the following way: It 
is the plaintiffs’ case that when Ji Sukh Ram died in 1891 he was a mem- 
ber of a joint Hindu family of which he and his elder brother Ram Sahai 
were members. Ram Sahai had a son called Shiam Lal, but on the death 
of Ji Sukh, Shiam Lal, who was a minor, alleged that Ji Sukh had adopted 
him in his lifetime. Mst. Jamna claimed to be the heir of her husband. 
Ram Sahai claimed that, he being joint with Ji Sukh, the whole of the 
property of Ji Sukh passed by survivorship and that his widow took no- 
thing by inheritance. In these circumstances a dispute arose before the 
revenue authorities and was being taken on appeal to the collector, the 
question being whether Ram Sahai, Shiam Lal or Mst. Jamna was entitled 
to be recorded as proprietor. Ram Sahai’s case was that there was no 


- occasion for any partition of the property of which he and his brother 


had been in joint possession. Mst. Jamna’s case was that a partition was 
necessary in order to put her in possession of her husband’s share as repre- 
senting her husband’s estate. These disputes between Ram Sahai and Mst. 
Jamna were referred to the arbitration of five arbitrators by written instru- 
ment dated February 8, 1892, and by an arbitration award dated the next 
day and signed by both parties in token of acceptance, the arbitrators, 
finding that the joint property was worth Rs. 40,000, and that the debts 
due therefrom amounted to Rs. 6,000, divided it between Ram Sahai and 
Mst. Jamna in unequal proportions. They gave the lady lands worth 


‘Rs. 10,000 and the eastern half of the dwelling house. Upon this, the 


plaintiffs’ case is that Ram Sahai and Ji Sukh were joint, that the whole 
property passed by survivorship to Ram Sahai; that under this award the 
property given to Mst. Jamna was given to her for an absolute estate, so 
that Naraini' took an absolute estate from her mother by the deed of 1905, 
accordingly that the plaintiffs are entitled, and the defendants, as rever- 
sioners of Ji Sukh, have no claim. 
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The trial Court found that the plaintiffs had established this case and 
its decree was confirmed on appeal by the Additional District Judge. On 
second appeal by the defendants to the High Court at Allahabad these 
decisions were reversed and the plaintiffs’ suit was dismissed on the view 
that as Mst. Jamna’s only claim at the time of the death of her husband 
was to inherit from him, she could not afterwards claim to hold the pro- 
perty adversely to her husband’s estate or to have an absolute right therein. 

The first question for consideration is whether the interest of Ji Sukh 
passed by inheritance or passed by survivorship to Ram Sahai. The evi- 
dence upon which the trial Court found that Ji Sukh and Ram Sahai were 
members of a joint Hindu family was, first of all, an instrument of parti- 
tion executed by Ram Sahai and Ji Sukh as to one ‘part, and by their 
younger brother Sita Ram as to the other part, on April 17, 1873. It is 
common ground that at this date the father of these three brothers, by 
name Buddhi, was alive. Indeed he is one of the persons signing the instru- 
ment as witnesses. It is not disputed that the property partitioned by 
this instrument was property which had been acquired by the three bro- 
thers, there being no evidence that their father at any time had property 
or had any share in the property comprised in the instrument. The 
family were liquor sellers by caste and the three brothers were engaged 
in business of this character. By the deed of 1873 certain specified pro- 
perty consisting of houses, shops and zamindari property, is stated to have 
been owned by the three brothers, and specified items are allotted as the 
share of Sita Ram, other items being allotted in one share to Ram Sahai 
and Ji Sukh jointly; that is to say, the property is partitioned into two 
shares, one going to Sita Ram and the other to his two brothers. This 
instrument contains the following provision:— 

All ornaments, utensils of bell-metal and brass etc., and the household 
goods shall be owned by the one who possesses them. ‘Balu’, ie., “dast- 
miana’, ‘ekka’, three cauldrons and four ‘tapkas’ (?), etc., the entire factory 
of the distillery shop, situate at Bazar Guzari, etc., Koil, are all owned by 
us, Ram Sahae and Ji'Sukh. Now there is no longer any amount, charge 
or costs due by us to Sita Ram or vice versa. 

In addition to this deed the trial Court had before it seven sale deeds show- 
ing that Ram Sahai and Ji Sukh jointly purchased properties at dates bet- 
ween 1881 and 1890: also certain statements made by Mst. Jamna and 
others to the arbitrators in 1891 after her husband’s death; and the recitals 
or conclusions of fact expressed by the arbitrators in the award. It had 
also the evidence of witnesses. for the plaintiffs and for the defendants 
upon the question whether Ram Sahai and Ji Sukh were joint at the time 
of Ji Sukh’s death. Four witnesses on this point gave evidence for the 
defendants and were disbelieved by the trial Judge, while credit was given 
to two witnesses for the plaintiffs on the same point. His finding was:— 
“I have not the slighest hesitation in holding that at the time of the death 
of Ji Sukh Ram, he and Ram Sahai were members of a joint Hindu family.” 

The learned Additional District Judge came to the same conclusion 
holding that the phrase “ek shamil” appearing in the deed of 1873 mean 
that the two brothers were joint in estate and business:— 

I have considered the oral evidence also and I believe plaintiffs’ witnesses 
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that the three brothers were joint till 1873 and then Sita Ram ‘separated 
while the other two brothers continued joint. 
The learned Judges of the High Court state that they would have 
accepted this finding of jointness if a determination of the question of 
jointness between Ram Sahai and Ji Sukh had been open in this litigation. 
| Before the Board the main contention of the defendants was based 


= upon the doctrine that if some only of the members of a joint Hindu 


family acquire property without the aid of joint family property by their 
joint labours, such property is not joint family property but is joint in a 
limited sense only—so that a son by birth does not become entitled to a 
share in it. In sup of this contention they cited certain observations 
of Bhashyam Ayyangar, J. in .Sudarsanam Maisiri v. Nerastmbulu Maistri”. 
It was further contended that on the death of one of the joint acquirers 


_such property does nof pass to the others by survivorship. Examining 


the instrument of 1873 upon this footing, learned Counsel for the defen- 
dants contended that, Buddhi having had no share in the acquisition of 
this property, it was not joint family property in the hands of his three 
sons. Accordingly, that if nothing happened to alter the position before 
the time of Ji Sukh’s death in 1891, it could mot be held in respect of this 
property that Ram Sahai took by survivorship at Ji Sukh’s death. Their 
Lordships on this footing were invited to reverse the findings of all three 
Courts below notwithstanding the provisions of Section 100 of the Civil 
Procedure Code. 

It is not perhaps surprising that there should be little reliable in- 
formation as to the condition of this family prior to 1873 or the circums- 
tances which led to the partition deed in that year. The plaint alleged 
that the thrée brothers were the members of a joint Hindu family. By 
the ‘written statement the defendants asserted that prior to the deed of 
1873 the three brothers wete separated, and they called oral evidence to 


` this effect, which evidence was disbelieved. ‘There is no specific evidence 


that prior to 1873 the sons had separated from the father. On the other 
hand the partition in 1873 was not merely a partition of business premises 
or zemindari properties acquired out of the business, but was a partition 
of everything, including ornaments, utensils of! bell metal and household 

oods. It is very difficult to think that after the execution of this deed 

ita Ram or Buddhi remained a member of an undivided Hindu family 
with Ram Sahai and Ji Sukh, nor are they shown to have claimed this 
character at any time thereafter. Though Buddhi was only a witness, the 
deed is prima facie evidence of a complete disruption of whatever element 
of jointness remained in them. But the more important and more difficult 
question has reference to Ram Sahai and Ji Sukh who were to hold their 
share jointly. Were they minded to be joint in the full sense as members 
of an undivided family or were they divided brothers holding certain assets 
jointly? As the assets seem to have been their all, and as they were bro- 
thers remaining-in business together otherwise than as contractual partners, 
and without stipulation for defined shares, there is some probability as a 
practical matter that they meant to be a joint Hindu family in the ordi-. 
nary sense of the Benares school of law. But 1873, is not, after all, the 
oe 1L L R. 25 Mad. 149 
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material date. The trial Court and the Court of first appeal, exercising 
its functions as the final Court on questions of fact, had before them the 
evidence of the documents by which Ram Sahai and Ji Sukh acquired 
further properties; the admission of Mst. Jamna before the arbitrators that 
Ram Sahai and Ji Sukh lived jointly, i.e., as one Hindu household; the 
conclusions of the arbitrators, some of whom were castemen and fellow 
townsmen of Ji Sukh; and the oral evidence for the plaintiffs which they 
thought reliable. In these circumstances there was ample evidence to 
support the concurrent findings of the Courts below, and their Lordships 
are of opinion that the rights of the parties must be determined upon the 
footing that on the death of Ji Sukh his property passed by survivorship 
and not by inheritance. The defendants accordingly can take nothing 
on the mere ground that in 1923 upon the death of Ji Sukh’s daughter 
Naraini, they became reversioners to the estate of Ji Sukh. 

It remains to examine the plaintiffs’ title in the light of the events 
of 1891 and subsequent years. On behalf of the defendants it is con- 
tended that an examination of the award of February 9, 1892, will show 
that Mst. Jamna was given thereunder no greater estate than the limited 
estate of a Hindu widow or possibly a life estate. It is said that her only 
claim being to inherit from her husband as a Hindu widow the award is 
to be construed, if possible, in the light of this fact, and that mere absence 
of express words imposing a limit on her interest does not conclude this 
question of consttuction. The theory put forward by learned Counsel 
for the defendants is that although only part of her husband’s property 
was awarded to Mst. Jamna she, as regards that part, did not acquire a new 
title by way of grant from Ram Sahai, but was given only the interest 
which she was competent to claim prior to the award. Reference was 
made to Kbynni v. Gobind Krishna Narain? where a transaction was 
described as follows:— 

The true character of the transaction appears to us to have been a 
settlement between the several members of the family of their disputes, 
each one relinquishing all claim in respect of all property in disputes other 
than that falling to his share, and recognizing the right of the others as 
they had previously asserted it:to the portion allotted to them respectively. 
It was in this light, rather than as conferring a new distinct title on each 
other, that the parties themselves seem to have regarded the arrangement, 
and we think that it is the duty of the Courts to uphold and give full 
effect to such an arrangement. 

Their Lordships are not of opinion that it is possible to put a similar cons- 
truction upon the transaction in the present case. The award recites that 
both the brothers continued to carry on their shop and zemindari affairs 
jointly. Having found the total value of the joint estate and of the debts, 
the arbitrators recite a statement made by Mst. Jamna before them to the 
effect that she does not want to live jointly with her brother-in-law, but 
wants her share to be separated and granted to her with power to make 
transfers of all kinds, adding “and Ram, Sahai also agrees to this’. The 
language in which the operative clauses of the award are couched is the 
same as regards the property given to Ram Sahai and the property given to 
Mst. Jamna, no words being inserted to narrow her interest, notwithstand- 
"[1911] 38 L A 87 at 102 a 
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ing that the question of power to make transfers of all kinds had been 
expressly raised in a previous passage. As regards the beveli or house which 
was given half to one, and half to the other, there is an express provision 
that whenever any one of the parties intends to sell half of the bevels, then 
one of the co-sharers shall be entitled at first to purchase for Rs. 2,000. 
Upon the true construction of this instrument their Lordships are satisfied 
that the purport and intention was to confer upon Mst. Jamna an absolute 
estate in the property allotted to her upon the footing that Ram Sahai was 
entitled by survivorship and was competent to make the grant. 

No doubt, had the facts been that Ji Sukh at the time of his death 
‘ was separated from his brother, this award could have availed the plain- 
tiffs nothing against a claim by Ji Sukh’s reversioners. On the face of 
the transaction it is not such a compromise by a Hindu widow as could 
be held binding upon her husband’s reversioners. In the present case, how- 
ever, as it has been established that Ji Sukh at the date of his death left no 
heritable interest in the property in suit, the sole question decisive of the 
rights of the parties is the true construction of the bargain made by Mst. 
Jamna with Ram Sahai. Their Lordships consider that the absolute title 
of Mst. Jamna is established and that the learned Judges of the High Court 
were wrong in thinking that because her claim before the arbitrators was 
originally a claim by a Hindu woman to take her husband’s estate by in- 
heritance, the estate which she in fact obtained under the award was con- 
fined to a limited estate. By the bargain which she drove the reversioners 
of her husband were ‘not damnified. She did not bind them or represent 
them, and she was not -their agent or trustee to acquire property for her 
husband’s estate. She is not estopped as against them from setting up the 
title which she took from Ram i: nor have they any claim to share in 
what she. gained. 

Their Lordships will humbly advise His Majesty that this appeal should 
be allowed with costs, and the decree of the trial Judge restored with costs 


in all the Courts. 
Appeal allowed 
ere Grant and Dold—Solicitors for the appellants. 
Nebra & Co.—Solicitors for the respondents. 


SHAUKAT ALI (Plaintiff) 
Versus ; 
SHEO GHULAM AND ANOTHER (Defendants) * 

Civil Procedure Code, Or. 21, R. 63—Suit under—Sale deed by judgment-debtor 
in favour of plaintiff beld voldable—W bether plaintiff can plead that decree- 
bolder not entitled to seh property by reason of ber contained in Or. 34, 
R. 14, C. P. C.—Or. 34, R. 14—Suit for sale on mortgage—Relinguishment 
of mortgage security—W ben effective—Trensfer of Property Act, Sec.,5 j— 
Plea of —Whetber can be taken in defence. 

In a suit for sale on a mortgage the mortgagee made a statement relin- 
quishing the mortgage secunty and prayed for a simple money decree, 
which was accordingly passed in his favour. In execution of this decree 
he attached the mortgaged property. An objection under Order 21, 


*PF, A. 18 of 1932 
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Rule 58, C. P. C. was filed by the plaintiff alleging that the property 
sought to be attached had been sald to him. On his objection having 
been dismissed he brought a suit under Order 21, Rule 63, C, P. C., far 
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a declaration that the defendant was not entitled to put up the property are Au 
v. 


to sale. Held, that Section 53, Transfer of Property Act, can be pleaded 
in defence by. a creditor who had been defeated or delayed. Rem Chand 
v. Mathura, 19 A. L. J. 299 and Seth Ghunsham Das v. Umapersbad, 23 
C. W. N. 817 followed. Held, further, on the facts, that the transfer 
in favour of the plaintiff was made with intent to defeat or delay creditors 
and was liable to be avoided. Held, further, that the decree which the 
defendant obtained was in satisfaction of a cliim arising under the mort- 


gage and his mere declaration that he gave up the mortgage security, 


unsupported since it was by any consideration might not be capable of 
enforcement and cannot be regarded as an extinguishment of the mortgagee 
rights. Accordingly the bar contained in Order 34, Rule 14, C, P. C. 
was applicable. Held, further, that on the finding that the sale deed in 
favour of the plaintiff was liable to be avoided, the plaintiff had no 
locus stendi to ask for a declaration that the defendant was not ‘entitled 
to put up the property to sale by reason of the provisions of Order 34, 
Rule 14, C. P.C. ; 

Fist APPEAL from a decree of MauLvi1 MoHammap Taqi KHAN, 

Subordinate Judge of Farrukhabad. 


M. A. Aziz for the appellant. 

Baleshweri Prasad for the ‘respondents. 

The judgment of the Court was delivered by 

BAJPAI, J.—This is an appeal by the plaintiff whose suit was dismissed 
by the learned Subordinate Judge of Farrukhabad. It appears that one 
Mst. Kulsuman Bibi, who is the defendant No. 2 in the present suit, was 
indebted to Mst. Kasturi and to Sheo Ghulam. Mst. Kasturi held a mort- 
gage and on the basis of that mortgage she brought a suit for sale, implead- 
ing Mst. Kulsuman the mortgagor and Sheo Ghulam the subsequent mort- 
gagee. She obtained a final-decree on October 28, 1927 and applied for 
execution of the decree by sale of the mortgaged property. The property 
was advertised to be sold on January 21, 1929, but the sale was avoided 
because on January 5, 1929 Mst. Kulsuman sold the property to the 
plaintiff Shaukat Ali for Rs. 8,000. The details of the-sale consideration 
are that 

Rs. 6,321-10-0 were to go towards the payment of the decretal 

amount due to Mst. Kasturi. l 

Rs. 278-6-0 were paid for costs of execution and registration. 

Rs. 400 were paid as earnest money. 

Rs. 1,000 were paid in cash before the sub-registrar, 
It is common round that the decretal amount of Mst. Kasturi was paid 
up by Shaukat Ali although not quite immediately. The court below 
has come to the conclusion that Rs. 278-6-0 put down in the sale-deed as 
having been paid for execution and registration of the document is a bit 
exaggerated and that Rs. 125 seems to be ample for the purpose. He has 
no doubts as to the genuineness of Rs. 1,000 paid in cash before the sub- 
registrar but is of the opinion that the evidence to prove the payment of 
Rs. 400 as earnest money is not reliable. 
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About the time that Mst. Kasturi obtained her final decree on the 
basis of her mortgage suit Sheo Ghulam instituted a suit against Mst. Kul- 
suman on the basis of three mortgages which he himself held. ‘They are 


Suauxat Ati dated June 11, 1921, of October 3, 1922 and of December 16, 1922, and it 


appears that the property mortgaged to him was practically the same which 
had been mortgaged to Mst. Kasturi. He, when he came to know that 
the mortgaged property was about to be sold in execution of a decree on 
a prior mortgage, made a statement through his pleader on December 19, 
1928 relinquishing the mortgaged property and prayed for a simple money 
decree. On the basis of this statement Sheo Ghulam obtained a simple 
money decree on the same date for Rs. 2,967-3-0 and Rs. 328-10-0 costs, 
It is also clear that he came to know of the negotiations between Mst. 
Kulsuman and Shaukat Ali—negotiations which culminated in the sale- 
deed of January 5, 1929—and therefore on January 2, 1929, before the 
decree in his suit had been actually drawn up, applied for execution of 
the decree by attachment of the property which was sold three days subse- 
quently to Shaukat Ali. The order for attachment was passed on January 
5, 1929 although the property was actually attached on January 28, 1929. 
On the date when the order for attachment was passed the sale-deed 
which is the basis of the present suit was being executed in Chhibramau 
between 2 and 3 p.m. and was presented for registration between 3 and 
4 p.m. 

When the property was attached under the orders of the court Shaukat 
Ali intervened and filed an objection under Order XXI, Rule 58 alleging 
that the property sought to be attached was not the property of the judg- 
ment-debtor, it having been transferred to him. This objection of Shaukat 
Ali was dismissed by the executing court on August 3, 1929 and Shaukat 
Ali therefore brought the present suit under the provisions of Order XXI; 
Rule 63 on September 3, 1929 on the allegation that the-sale-deed in his 
favour dated January 5, 1929 had the result of transferring the owner- 
ship in the property from Mst. Kulsuman, the judgment-debtor of Shéo 
Ghulam, to the plaintiff and therefore Sheo Ghulam defendant No. 1 was 
not entitled to put the property to sale in execution of his decree in suit 
No. 40 of 1927. It is nowhere specifically stated in the plaint that Sheo 
Ghulam is not entitled to put the property to sale by reason of the provi- 
sions of Order XXXIV, Rule 14 and that explains why no issue was struck 
on the point, nor any finding recorded by the learned Subordinate Judge. 
But in appeal before us the point has been argued by Mr. Aziz on behalf 
of the plaintiff-appellant and we shall dispose of that plea at the proper 
place. . 

The defence was that the sale-deed was entirely fictitious, that it did 
not convey any title to the plaintiff. Section 53 of the Transfer of Pro- 
perty Act in terms was not pleaded, but it was undoubtedly alleged in 
Paragraphs 11 and 12 of the written statement that the plaintiff was not 


, a bona fide purchaser and that Mst. Kulsuman and the plaintiff had collu- 


sively tried to deprive the contesting defendant and other creditors of the 
amount due to them by means of the sale-deed. The learned Subordinate 
Judge gave, effect to the defence based on the plea of Section 53 of the 


Transfer of Property Act and we are. of the opinion that the plaintiff 
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has not in any way been prejudiced or taken by surprise because he knew 
perfectly well in the court below that the case was being fought on the 
lines of Section 53 of the Transfer of Property Act. 

We have now got to decide whether the finding of ‘the court below 
that the sale-deed in suit was executed fraudulently with an intent to 
defeat or delay the rights-of the creditors is a correct finding.” The con- 
tention of learned counsel for the appellant is that he paid good money 
for the sale-deed in question and that the major portion of the sale. consi- 
deration went to pay a prior mortgage decree, in execution of which the 
property had already been advertised for sale, and as such the genuineness 
of the transaction cannot be impeached. ‘To this extent we agree with the 
contention that although there might be some suspicion regarding some 
minor items of the sale consideration which are more or less insignificant 
it cannot be disputed that the plaintiff paid a sum of about Rs. 8,000 
either to Mst. Kulsuman or to her prior creditor, but the question which 
is the principal question under Section 53 of the Transfer of Property 
Act, viz..—whether the transfer was made with intent to defeat or delay 
creditors still remains to be decided. It may be made clear that if the 
transferor alone had that intention and the transferee did not share the 
intention he would be a transferee in good faith and for consideration 
and his rights would not be impaired by anything contained in Section 53. 
But if the transferor and the transferee are actuated by the common in- 
tention to defraud creditors there is no good faith and the transfer will 
not stand even though full consideration had 

The facts which lead us to agree with the finding of the court below 
may be briefly stated. The plaintiff is a relation of Mst. Kulsuman; the 
, plaintiff is a neighbour of Sheo Ghulam; it is admitted by him that he 
knew that Mst. Kulsuman was indebted to Sheo Ghulam and Mst. Kasturi. 
It is also clear that the plaintiff knew of the suit which Sheo Ghulam had 
instituted against Mst. Kulsuman for the recovery of his money on the 
three mortgage deeds, for it is admitted by the plaintiff that in December 
1928 Sheo Ghulam had told him that Sheo Ghulam had given up his 
‘mortgage security and obtained a simple money decree. The negotiations 
for the sale-deed in question were made 8 or 10 days before the execution 
of the sale-deed and it was settled actually on January 1 and 2, 1929 or 
December 28 or 29, 1928. Sheo Ghulam obviously came to know of 
these hurried negotiations and, as we stated before, on January 2, 1929, 
before the preparation of the decree in his favour, applied for execution 
of the same by attachment of the property covered by the subsequent 
sale-deed in plaintiff’s favour. He obviously wanted to forestall the plain- 
tiff and Mst. Kulsuman, and they obviously wanted to get the better of 
Sheo Ghulam because on the very day when the order for attachment 
was passed they had the sale-deed executed and registered, so that they 
may be in a position to assert that the order of attachment was not 
actually served either on the property or on Mst. Kulsum. The dates 
speak for themselves and it is clear that the object of the plaintiff and 
Mst. Kulsuman was to obstruct and delay Sheo Ghulam who had obtained 
a simple money decree in his favour and as the result of the transaction 
no property remained available to Sheo Ghulam from which he could 
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realise his money. ‘The plaintiff admits that to his knowledge Mst. Kul- 
suman has got no property left and the fact that the plaintiff purchased 
not only the property which had been mortgaged to Mst. Kasturi and to 
Sheo Ghulam but also certain groves and a house and Khandhars shows 
that he wanted to take away every item of available property from the 
reach of Sheo Ghulam. The entire circumstances therefore lead one irre- 
sistibly to the conclusion that the fraudulent intention of the judgment- 
debtor transferor was shared by the transferee, the plaintiff before us. 


‘The finding of the court below therefore on this point is correct. 


el 316 Cal W. N. 717 ) 423 Cal W. N. 817 


It was then contended that Sheo Ghulam cannot be said to be a 
creditor of Mst. Kulsuman and in no event can he be said to be a creditor 
who is entitled to sell the property which he proposes to sell by. reason of 
the bar contained in Order XXXIV, Rule 14, C. P. C. and as such he 
is not entitled to seek the avoidance of the transfer in the plaintiff's favour. 
Connected with this plea is the plea that Section 53 cannot be pleaded 
in defence by a creditor who has been defeated or delayed and that if he 
wants to avoid a transfer he must bring a representative suit on behalf of 
all the creditors. We might dispose of this connected plea very shortly 
by simply saying that almost all the Courts in India are now agreed that 
the plea can be taken in defence as well. We might mention the cases of 
N. N. L. Remaswami Chettiar v. Mallappa Reddiar’, Ram Chand v. Mathura 
Chand? and Abdul Kader v. Ali Mia’. Whatever doubts there may have 
existed have been removed by the observations of their Lordships of the 
Privy Council in Seth Gbunsham Das v. Umapershad*. As to the main 
plea it is‘enough to say that Sheo Ghulam is undoubtedly a creditor of 
Mst. Kulsuman and as such he is entitled to raise the plea of Section 53 
of the Transfer of Property Act. l 

It is, however, said that although he had relinquished the mortgage 
security when he had brought his suit, yet he is not entitled to put the 
self-same mortgaged property to sale in execution of his simple money 
decree. It is true that by a mere declaration that the mortgage security 
has been relinquished the mortgagee does not become entitled to put the 
mortgaged property to sale in execution of his simple money decree because 
the decree which he obtains is in satisfaction of a claim arising under the 
mortgage and his declaration that he gives up the mortgage security un- 
supported since it is by any consideration might not be capable of enforce- 
ment and cannot be regarded as an extinguishment of the mortgagee rights. 
The bar contained in’ Order XXXIV, Rule 14 is for the benefit of the 
mortgagor, for it is clear that where a mortgagee brings a regular suit 
for sale and a decree is passed in such a suit, what would: be sold is the 
mortgaged property free from the mortgage, whereas in the other case 
where the suit is not for sale but on the mortgage debt, what would be 
sold is the mortgaged property subject to the mortgage and that would 
only be the mortgagor’s equity of redemption. Being subject to the 
unascertained claim of the mortgagee, the property would not fetch a fair 
value at the sale and the mortgagee would be enabled to purchase it at 
an unduly low price. If a stranger purchases it at the sale without notice 
of the mortgage he would be subjected to great hardship unless the mort- 
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gagee could be held to be estopped from asserting his rights under the 
mortgage against such a purchaser. Order XXXIX, Rule 14 provides that 
the subsequent suit by the mortgagee would not be barred by reason of 
anything contained in Order Il, Rule 2. There is yet another reason 
why the Legislature in its wisdom enacted Order XXXIV, Rule 14. The 
mortgagor in a mortgage suit has six months after the preliminary decree 
for payment of the amount and indeed can pay it up till the property 
’ is actually put up to sale. In the case of a simple money decree he gets 
no period of grace and it would obviously be unjust if the mortgagor by 
reason of the device adopted by the mortgagee loses the facilities which 
an ordinary suit for sale ensures. 

We are in agreement with the learned counsel for the appellant that 
it is not open to a creditor who has obtained a simple money decree in 
satisfaction of a claim arising under the mortgage to put the mortgaged 
property itself to sale in execution of his decree as long as the mortgage 
subsists, but after our finding that the sale-deed in favour of the plaintiff 
is liable to be avoided the plaintiff has no locus standi to ask for a declara- 
tion that the defendant is not entitled to put up the property to sale. 
Sheo Ghulam is undoubtedly a creditor of Mst. Kulsuman and the plaintiff 
simply by reason of having obtained a voidable transfer from Mst. Kul- 
suman does not become clothed with all the rights which Mst. Kulsuman 
herself might possess when property belonging to her is being sold by 
Sheo Ghulam. It might have been open to Mst. Kulsuman to resist the 
present execution petition of Sheo Ghulam but that right is not vested 
in any way in the plaintiff by reason of the voidable transfer in his favour. 

Moreover the declaration which the plaintiff wants in the present suit 
is that no portion of the property which is the subject-matter of the suit 
is fit for auy auction in execution of the decree in suit No. 40 of 1927. 
The declaration that we have been invited to give by tbe present suit is a 
declaration of a permanent nature to have effect for all time to come, and, 
this declaration, it is clear, cannot be given. In course of time the mort- 
gages in favour of Sheo Ghulam would lapse by efflux of time, whereas 
the decree in favour of Sheo Ghulam could be kept alive for some consi- 
derable time and then the bar of Order XXXIV, Rule 14 would not exist 
as was held in the case of Chedi Lal v. Saadat-un-nissa Bibi’. It may be 
mentioned here that Order KX XIV, Rule 14 has no application so far as 
the house, the grove and the khandars are concerned which as far as we 
know were never mortgaged to Sheo Ghulam. On the whole we are of 
the opinion that there is nothing in the plea of Order XXXIV, Rule 14 
which would entitle us to give a relief to the plaintiff whom we have held 
to be a transferee having the intention to defeat or delay the creditors of 
the transferor. i : 

The question whether the plaintiff has or- has not acquired any 
priority by reason of having paid the decretal amount on the prior mort- 
gage of Mst. Kasturi and can in any way enforce such priority does not 
arise at this stage. 

The view taken by the.court below is correct and we dismiss this 
appeal with costs. Appeal dismissed 
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ABDUL SATTAR AND ANOTHER (Applicants) 
VersHS 
ONKAR NATH (Opposite perty)* 


Merch 25 Provincial Insolvency Act, Sec. 54—Mortgage executed by insolvent prior to 


edjudication in favour of a creditor fo secure previous and fresh edvences-— 
Fictstions sums forming pert of comsideration—Mortgage to be annulled under . 
Section 54—Insolvency—Legal practitioner appointed recetver—Himself con- 
ducts case—Whetber legal practitioner's fee can be taxed as costs. 

Where prior to their adjudication as insolvents, the insolvents took’ a 
fresh advance from one of their creditors and executed a mortgage of their 
immovable property in his favour to secure the sum previously due to 
him together with the fresh advance, ‘and two fictitious amounts also 
formed part of the consideration, so that the total amount of the mort- 
gage-money be nearly equal to the value of the property, and the other 
creditors may not be ‘able to recover their debts to any appreciable extent 
by sale of the equity of redemption. Held, that on these facts the case 
was one in which the insolvents transferred practically the whole of their 
immovable property with a view to giving preference to one of their credi- 
tors over the others, and the mortgage must be annulled under Section 54, 
Provincial Insolvency Act. 

Where a legal practitioner was appointed receiver of the estate of an 
insolvent and he applied, under Section 54 of the Provincial Insolvency 
Act, for annulment of a mortgage executed by the insolvent and the 
receiver himself conducted the case, and the insolvency court directed that 
legal fees be taxed as costs even though the receiver did not pay this sum 
to any legal practitioner. Held, that a legal practitioner’s fee cannot .be 
taxed as ordered by the lower court. ote ae 
sum can be taxed as legal practitioner’s fee as has been actually paid and 
certified by the legal practitioner to whom it has been paid, and these 
conditions are not fulfilled in the present case. 

Cvi REVISION against the order of S. Marrra Esq., Additional 
District Judge of Ghazipur. 
K. Verma and V. D. Bhargava for the applicants. 
| Shiva Prasad Sinha and Chaturbbnj Sabai for the opposite party. 
The judgment of the Court was delivered by 
_ NiaMATULLAH, J.— This purports to be an application for revision 
under Section 115, C. P. C.; but it is really one under Section 75 of the 
Provincial Insolvency Act. The scope of a revision under the latter is 


much wider than that under the former. If the judgment of the Addi- 
‘tional District Judge, who heard an appeal.from the decision of the court 


of first instance (Subordinate Judge, Ballia), had not been vitiated by 
e fact that he did not apply his miind to the merits of the case at all, 
our task would have been simpler. os . 

Sheo Ram, Jamuna Ram and Ganesh Ram were the members of a 
firm styled Gauri Ram Mahadeo Ram, carrying on business at Rasra, dis- 
trict Ballia. They were dealers in grain and had transactions with a 
number of local firms. It is no longer in dispute that they were indebted 
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to a number of creditors, including the applicants, Abdul Jabbar and Ova 
Abdul Sattar, and to one Gauri Shanker, a member of the firm styled Isse 
Gauri Shanker Hira Lal. It is also not in dispute that a sum of Rs, 880- — 
10-3 was due to Abdul Jabbar and Abdul Sattar on March 28, 1930, Asour 
when Sheo Ram, Jamuna Ram and Ganesh Ram executed a deed of mort- a 
gage, hypothecating their shop and other house-property in Rasra in lieu Omxar Nara 
of Rs. 4,500, which, as stated in the mortgage-deed, was made up of the nen. 
following four items:— . , zilab, J. 

(1) Rs. 880-10-3, due to the mortgagees:— 

(2) Rs. 1,592-1-0, left with the mortgagees for payment to Gopi 


Ram; 
(3) Rs. 1,310-4-9, left with the mortgagees for payment to Ratan 
Ram: 


(4) Rs. 717 cash advanced by the mortgagees to the mortgagors. 

On July 11, 1930, Gauri Shanker, one of the creditors, made an appli- 
cation for Sheo Ram, Jamuna Ram and Ganesh Ram being declared insol- 
vents, On July 26, 1930, the aforesaid persons were adjudged insolvents. 
Mr. Onkar Nath Srivastava; a local pleader, was appointed receiver. On 
October 11, 1930 the receiver applied, under Section 54 of the Provincial 
Insolvency Act, for annulment of the aforementioned mortgage on the 
allegation that the insolvents had made it with a view to giving preference 
to one of their creditors, namely, the mortgagees. The mortgagees con- 
tested the application, alleging that the object of the mortgage-deed was 
not to give them preference over the other creditors, but that it was in 
the ordinary course of business that the transaction was entered into. 
After protracted proceedings the Subordinate Judge held that nothing was 
due to Gopi Ram and Ratan Ram and nothing was paid to them, and 
that the sum of Rs. 717, mentioned in the mortgage-deed as 4 cash advance, 
was returned to the mortgagees after the same had been paid by them to 
the mortgagors before the sub-registrar at the time of the registration of 
the deed. ` He held, in conclusion, that the object of the mortgagors in 
executing the mortgage-deed was to give preference to Abdul Jabbar and 
Abdul Sattar over the other creditors. On that finding he annulled the 
mortgage under Section 54, Insolvency Act. 

An appeal was preferred in the court of the Additional District Judge, 
Mr. S. Maitra, who has since retired. The progress of the appeal was 
extremely unsatisfactory. The appeal was filed on November 30, 1931, 
and after nine adjournments was heard on April 29, 1933, when judgment 
was reserved. No notice of the-case was taken till February 1, 1934, 
when the court recorded an order. that further arguments would be heard 
on February 17, 1934. The appeal was adjourned on the last date. By 
July 30, 1934, when Mr. Maitra was transferred to Meerut, no hearing 
took place. He disposed of the appeal on August 28, 1934 without hear- 
ing further arguments. . As was to be expected, the judgment is extremely 
sketchy. None of the questions arising in the case, and decided by the 
first court, was discussed. It is perfectly clear that the Additional District 
Judge merely got rid of the case without the least attempt to approach the 
merits of it. When the revision was opened before us and the history of ° 
the appeal disclosed, we had no hesitation in holding that the judgment of 
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the appellate court was no judgment in law, and that the case should either 
be sent back to the appellate court for a re-hearing or we should hear the 
case on the facts. We decided upon the latter course in view of undue 


delay having already occurred in disposing of a case of this kind. 
The case of the receiver is that there was a conspiracy between the 


Y. 
Onrar Nars insolvents and the applicants with a view to giving preference to the latter 
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and defeating the claims of the other creditors, and that the consideratión 
of the mortgage was fictitious, except to the extent of Rs. 880-10-3, 
which was due to the mortgagees on the date of the mortgage. It is au 
that the sum of Rs. 717, which was paid at the time of registration, was 
returned to the mortgagees, and the sums of Rs. 1,592-1-0 and Rs. 1,310- 
4-9, left with the mortgagees for payment to Gopi Ram and Ratan Ram 
to whom they were, in fact, not due, were never paid. 

[Their Lordships then discussed the evidence and proceeded:—] 

Considering the entire evidence, we have arrived at the conclusion that 
the consideration of the mortgage, so far as the sums of Rs. 1,592-1-0 and 
Rs. 1,310-4-9 left for payment to Gopi Ram and Ratan Ram, respectively, 
are concerted, was not due to them and was not paid, and that opal aa 
deration of the deed consisted of two sums of Rs. 880-10-0 and Rs. 717 paid 
before the sub- -registrar. The value of the mortgaged property, as stated by 
Dasrath, the witness produced by the mortgagees, is between Rs. 6,000 and 
Rs. 7,000; but, according to the witness Khuda Bakhsh, examined by the 
receiver, it is Rs. 4,600. Making allowance for exaggeration om one side and 
under-valuation on the other, we think that the value is between Rs. 5,000 
and Rs. 5,500. Weare aaable: to believe that Abdul Jabbar and Abdul Sattar 
could have agreed to advance as much as Rs. 4,500 at 9 per cent per annum, 
compoundable every year, on the security of property of that value. We 
think that there was collusion between the mortgagors and the mortgagees 
with a view to saving as much as possible for the mortgagors, who were 
believed to be in an embarrassed financial position and were expected to 
go to the insolvency court and long afterwards. It seems to us that the 
mortgagors, on the one hand, agreed to give preference to Abdul Jabbar 


‘and Abdul Sattar in respect of what was due to them, if they agreed to 


advance a further sum of Rs. 717. Abdul Jabbar and Abdul Sattar, on 
the other hand, agreed to advance Rs. 717, provided the sum previously 
due to them together with the fresh advance was secured on the house 
property. It was also part of the understanding that two fictitious amounts 
should be part of the consideration, so that the total amount of the mort- 
gage-money be nearly equal to the value of the property, and the other 
creditors may not be able to recover their debts to any appreciable extent 
by sale of the equity of redemption. On these facts, we are clearly of 

inion that the case is one in which the insolvents transferred practically 
7 whole of their immovable property with a view to giving preference 


to one of their creditors over the others. It was argued that the cash 


advance, made by the mortgagees, takes the case out of the purview of 
Section 54, Provincial Insolvency Act, and that the case is one in which 
the insolvents needed more money to carry on their business, and one of 


.the creditors made a fresh advance, taking a mortgage of the insolvents’ 


property in respect of the consolidated amount due to them. It was also 
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contended that unless it is proved that, the insolvents voluntarily gave 
preference to one of the creditors over the others, and if the creditor had 
refused to make a fresh advance without security. for the previous loan 
as well as for the fresh advance, Section 54 cannot apply. We do not 
think this contention is sound in the circumstances of this case. If the 
object of the insolvents is to give undue preference to one of their creditors 
in consideration of a fresh advance, the fact that the mortgagees were 
able to persuade the insolvents to give such preference will not affect the 
matter. We hold that Section 54 applies to the case. The result is that 
the order of the Subordinate Judge annulling the mortgage-deed, dated 
March 28, 1930, is upheld, but in-modification of his order we declare that 
the applicants shall be entitled to- became scheduled creditors not only in 
respect of Rs. 880-10-3, as directed by the Subordinate Judge, but also 
in respect of Rs. 717, advanced in cash on the date of mortgage. - 

The order of the Subordinate Judge as regards costs also requires to 
be corrected. The receiver is a legal practitioner, who conducted his own 
case. ‘The learned Subordinate Judge directed that Rs. 56-4-0, legal fees, 
be taxed as costs, even though the receiver did not pay this sum to any 
legal practitioner. The order is based on the view that the receiver had 
to ‘discharge not only the duties of a receiver, but also those of a legal 
practitioner, who could have been engaged but was dispensed with because 
of the fact that the receiver: happened to be a legal practitioner. We do 
not think that a legal practitioner’s fee can be taxed, as ordered by the 
learned Subordinate Judge. According to the rules, only such sum can 
be taxed as legal practitioner’s fee as has been actually paid and certified 
by the legal practitioner to whom it has been paid. ‘These conditions are 
not fulfilled in the present case. As both parties have partially succeeded, 
we order that they shall pay their own costs in both courts. 

Order modified 


UPPER DOAB SUGAR MILLS LIMITED 
Versus 
DAULAT RAM* 

Workmen's Compensation Act (VIII of age Secs. 2(g), 4(1) C and 30— 
‘Permanent pertial disablement —W bat the court. has to find—Blecksmith 
employed in o factory loses index and middle finger—Basis of compensation. 

It is clear from the definition of permanent partial disablement in Sec- 
tion 2(g), Workmen’s Compensation Act (VIM of 1923), that what the 
court has got to see in the case of a permanent partial disablement is the 
fact as to whether the earning capacity of the workman has been reduced 
in every employment which he was capable of undertaking at the time of 
the accidant and not merely the particular employment in which he was 
engaged at the time of the accident resulting in the disablement. 

Where a blacksmith employed in a factory lost the index and middle 
fingers of his right hand in an accident, the court cannot award com- 
pensation on the basis that the workman has lost the use of the right hand 
unless it comes to a finding that the workman lost completely and per- 
_manently the use of the thumb and the other fingers of the right hand 

*P A. F. O. 67 of 1935 
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so as to reduce his earning capacity in every employment which he was 
capable of undertaking at the time of the accident. 
First APPEAL from an order of N. C. Menta Esq., District Magis- 


Uren Doss trate of Muzaffarnagar. 


Su@an Moris 


LTD. 


v. 
DavuraT Ram 


Ba} pat, J. 


Basudeva Mukerji for the appellant. 
Ram Nama Prasad for the respondent. 


The following judgment was delivered by 


Bajpai, J.—This is an appeal under Section 30 of the Workmen’s 
Compensation Act (Act VII of 1923) against the order of the Commis- 
sioner of Labour awarding Rs. 50 per cent of Rs. 1,890 to Daulat Ram 
against the Upper Doab Sugar Mills Ltd., Muzaffarnagar. The facts of 
the case are that Daulat Ram was employed as a blacksmith in the factory 
of the Sugar Mills and he lost the index and middle fingers of his right 
hand in an accident on October 14, 1934. The compensation was award- 
ed by the Commissioner of Labour under Section 4 of the Act. 

It was agreed between the parties that Rs. 45 were the emoluments 
of Daulat Ram fitter including all perquisites and it is clear that Rs. 1,890 
would be the correct figure under Schedule IV in the case of permanent 
total disablement. The percentage has now got to be worked out under 
the provisions of Schedule I as this is a case of permanent partial disable- 
ment. The case for the Mills is that as the. employee has lost his index 
finger he is entitled to 10 per cent of Rs. 1,890 and as he has lost one 
other finger he is further entitled to another 5 per cent of Rs. 1,890. 
The contention is that Daulat Ram should have been awarded 15 per cent 
of Rs. 1,890 as compensation and the Commissioner of Labour has erred 
in awarding 50 per cent of Rs, 1,890. The latter percentage has obviously 
been arrived at on the finding that Daulat Ram has lost the use of the 
right hand. Now in Schedule I there is no provision for the loss of a hand, 
hand being commonly understood as the terminal part of the human arm 
beyond the wrist. In the Schedule a provision is made for the loss of 
thumb and the loss of fingers. On the assumption therefore that Daulat 
Ram has lost the thumb as well as all the fingers of the right hand the 
percentage has been correctly assessed by the court below. 

The court below refers to the evidence of the Civil Surgeon on the 
point which is as follows:— l 

His right index and middle fingers crushed completely while on duty 
necessitating their amputation. His right hand has become permanently 
disabled and he is incapable of performing his duties of a blacksmith fitter 
with that hand. 

The learned Commissioner of Labour then says: 

I have myself examined the injured hand and am satisfied that the Civil 
Surgeon's report is absolutely correct in its conclusions regarding the loss 
of the use of the right hand. 

If this finding of the court below that Daulat Ram has lost the use of the 
right hand be not vitiated by some misdirection of law the decision appeal- 
ed against would be quite correct and could not be challenged under Sec- 
tion 30 of the Workmen’s Compensation Act which provides that no 
appeal shall lie against any order passed under the Act unless a substantial 
question of law is involved in the appeal. 
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It is, however, said that there is a clear misdirection in the finding of Gm 
the court below and the question of law that arises is not only of import- y; 
ance in connection with this particular case, but has a general effect on a als 
number of other cases. The argument is that although under the note to Urrax Doas 
Schedule I complete and permanent loss of the use of any limb or member dis: ane 
referred to in the Schedule shall be deemed to be the equivalent of the a 
loss of that limb or member, yet the Civil Surgeon while considering the Pavmar Rax 
question of the loss of the use of any limb or member (the hand in the gasa y 
present case) paid undue attention to the fact as to whether by reason of 
the injury the employee was disabled from performing his duties as a 
blacksmith fitter with the hand and not merely from performing them in 
connection with every employment which he was capable of undertaking 
at the time of the accident. It is said that the note of the Crvil Surgeon 
amounts to this that the employee is incapable of performing his duties 
of a blacksmith fitter with the right hand and in that sense his right hand 
has become permanently disabled. It is then said that the finding of the 
court below that the Civil Surgeon’s report is absolutely correct in its con- 
clusions regarding the loss of the use of the right hand also amounts to 
this that that court is of the opinion that the employee is incapable of 
performing his duties of a blacksmith fitter with that hand and not that 
the right hand has become useless for all purposes. ‘There is some force in 
this contention and I think that I should have a definite finding from the 
court below after I have explained what I consider to be the law on the 
subject. . . l 

The compensation is allowable to the opposite party in the present 
case under Section 4, Sub-clause (1)C. Permanent partial disablement 
has been defined in Section 2(g) as meaning such disablement as reduces 
the earning capacity of a workman in every employment which he was 
capable of undertaking at the time of the accident. What therefore the 
court has got to see in the case of a permanent partial disablement is the 
fact as to whether the earning capacity of the-workman has been reduced 
in every employment which he was capable of undertaking at the time of 
the accident and not merely the particular employment in which he was 
engaged at the time of the accident resulting in the disablement. It is, 
therefore, conceivable that although because of the loss of the index and 
the middle fingers the workman was disabled from performing his duties 
of a blacksmith fitter with his hand he has not been incapacitated from 
undertaking any other employment and in that other employment the rest 
of the hand, namely, the thumb and the other two fingers might well be 
utilised. ‘This seems to be apparent also from Schedule I as well. Accord- 
ing to that the loss of thumb requires a compensation at the rate of 25 
per cent, the index finger at the rate of 10 per cent and the other fingers 
at the rate of § per cent. It is clear that the thumb and the index finger 
have peculiar values and the other fingers have lesser values and unless 
in the present case the thumb and the other fingers have also lost their 
use for the purpose of every employment which the opposite party was 
capable of undertaking at the time of the accident the compensation has 
been awarded at an exaggerated percentage. At the same time it may 
well be that the court below intended to find that there was a permanent , 
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Crm loss of the use of the thumb and all the fingers for all practical purposes 

~e and in that event the order of the court below would be perfectly right. 

PY O I must, therefore, have a clear finding on the following issue:— ! 

Urre Doas Has Daulat Ram lost completely and permanently the use of the 

Due aia thumb .and the other fingers of the right hand as to reduce his earning 

v. capacity in every employment which he was capable of undertaking at 
Davrat Ram the time of the accident? 

Bejpel, J. Parties will be at liberty to produce evidence relevant to this issue. 

` The court below is requested to return its finding within three months 

and on return the usyal ten days will he allowed for objections. 


— GOPAL DAS AGARWALA (Plaintiff) 
— i VETSHS 
tah HARI KISHAN DAS (Defendent)* 


Merch 27 Chil Procedure Code, Sec. 115—Suit brought at a certain place in violation of 

contract between the parties—Lower court, holding that it bas jurisdiction, 

Bayra; J. tries the suit on merits—Whether High Court should interfere in revision— 
Contract Act, Sec. 73—Contract of sale of goods—Breach—Measure of 
damages. 

Where there are two courts, both of which would normally have juris- 
diction to try the suit, the parties may be allowed to agree among them- 
selves that the suit should be brought in any of those courts and not in 
the other. The object of parties entering into a contract of this nature 
is to afford facility or convenience either to both the parties or to one of 
the parties, and it is unfair that any one of the parties should resile from 
the contract entailing hardship and inconvenience to the other party. At 
the same time it is common ground that the other court also has jurisdic- 
tion, and when it is found that the court below, holding that it has 
jurisdiction, has tried the merits of the case between the parties, it would 
not be proper for the revisional court to interfere and to entail fresh’ 

' hardship on both parties. | 

In the case of breach of contract of sale of goods, if there was an 
available market for the goods at the date of breach, the damages must 
be based on the difference between the market price and the contract price. 
Errol Mackey v! Kemeshwar Singh, A. L R. 1932 P. C. 196 followed. 

Cvt Revision, from an order of Basu RaTAN Lat, Judge of Small 
Causes Court, Allahabad. ` 


Shiva Prasad Sinba for the applicant. 
Karter Nerain Agarwala for the opposite party. 
The following judgment was delivered by 
Baypat, J.—This is an application in revision by the plaintiff whose : 
suit has been dismissed by the court below. The facts may be briefly 
stated. Some time towards the end of January 1934 the plaintiff and - 
the defendant entered into a contract by which the latter was to su ply 
905 bags of Saharanpur bd atab to the plaintiff in the month of 
February 1934 at the rate of Rs. 6-3-0 per bag. The defendant could 
supply only 151 bags, and there was thus a deficit in the supply of 754 
e bags. The plaintiff, therefore, brought a suit in the Small Cause Court at 
*Civ. Rev. 479 of 1935 





Bajpai, J. 
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Allahabad for the recovery of damages arising on the breach of the contract cwu 
made by the defendant. ‘The defence was that the Small Cause Court at -7 
Allahabad had no jurisdiction, that there was no breach of contract by 12$ 
the defendant and that the amount of damages was excessive. Gora Das 
This case had had a chequered career, in the sense that the Small . 
Cause Court at Allahabad tried this suit on November 26, 1934 and came pack reine 
to the conclusion that the plaintiff was entitled to damages at the rate of  — 
Re. 1 on 754 bags. He overruled the preliminary objection that the Bajpai, J. 
Allahabad courts had no jurisdiction. ‘There was a revision to this Court 
by the defendant and a learned Judge of this Court remanded the case 
after having corrected the court below on a question of law. What the 
court below had done in the first instance was to find out the contract 
price of each bag and that was very easy. It worked out to be Rs. 6-3-0 
per bag. ‘The court then tried to find as to what was the prevailing rate 
in Allahabad at which Saharanpur chapati atab was sold about the end of 
February or the beginning of March 1934. That rate was Rs. 7-3-0 per 
bag, and the court below was of the opinion that the plaintiff was entitled 
to damages per bag on the difference between Rs. 7-3-0 and Rs. 6-3-0 
because that was the profit which the plaintiff could make. 
It was pointed out by this Court that this method of assessing dam- 
ages was contrary to law. It was said that if the plaintiff took no steps 
to buy flour elsewhere in order to make up the deficiency, then the plain- 
tiff would not be entitled to a decree merely because he might have made 
a profit if the defendant had supplied the flour. When the case went 
back to the Small Cause Court Judge he dismissed the plaintiff’s suit on . 
Ear 30,1935 with the finding that there was no evidence at all on - 
f of the plaintiff on the point mentioned by this Court and therefore 
the suit must be dismissed in accordance with the law laid down for the 
subordinate court by this Court. 
The plaintiff has now come up in revision, and before I proceed to 
dispose of the contention advanced by the plaintiff it is necessary that 
I should mention some of the points taken by the defendant opposite 
party. It is once more argued before me that the Allahabad court had 
no jurisdiction. It is submitted by learned counsel for the opposite party 
that the view taken by the learned Judge of this Court inter partes is 
binding on all points, and if it is said to be not binding on any particular 
point it should be held to be not binding on x a whatsoever. It 
is, therefore, said that if I intend to hold a view different from what was 
held by this Court on the former occasion, I should also consider the 
question as to whether the Allahabad court had jurisdiction in the matter, 
a point which was decided against the defendant on the former occasion. 


The plea, therefore, that is advanced before me in the very beginning 
'is that the plaintiff should be directed to present his plaint at Saharanpur. 
Now there can be no doubt that where there are two courts, both of 
which would normally have, jurisdiction to try the suit, the parties may 
be allowed to agree among themselves that the suit should be brought in 
any of those courts and not in the other. ‘This was held in the cases of 
Achratlal Kesavlal Mebta & Co. v. Vijayam B Cot, A. Milton 8 Co. v. ° 

z Ta IL R. 1925 Mad. 1145 
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Ojka Automobile Engineering Co.? and Tilakram Chaudhari v. Kodumal 
Jethananad Wadhe*; but it did not happen in any one of those cases that 
the court below had decided that a particular court (different from the 


Gorpat Das one for which the parties had contracted) had jurisdiction in the matter; 
Hax Koman the superior tribunal had interfered in revision on the ground that the 


Das 


——= 


Bajpel, J. 


suit ought to have been instituted in the court for which the parties had 
contracted, In the present case this matter was agitated before this Court, 
and this Court came to the conclusion that on the question of jurisdiction 
it should not interfere. I am of the same opinion. The object of parties 
entering into 2 contract of this nature ts to afford facility or convenience 
either to both the parties or to one of the parties, and it is unfair that any 
one of the parties should resile from the contract entailing hardship and 
inconvenience to the other party. At the same time it is common ground 
that the other court also has jurisdiction, and when it is found that the 
court below, holding that it has jurisdiction, has tried the merits of the 
case between the parties, it would not be proper for the revisional court 
to interfere and to entail fresh hardship on both parties. This was the 
view taken by this Court on the former occasion, and I find that the 
wisdom of this view is all the greater now, when on two occasions the 
merits have been discussed by the subordinate court. I, therefore, refuse 
to accede to the plea taken by the defendant that the plaint should be 
returned to the plaintiff for presentation to the proper court. 

Connected with the point just discussed, another plea was raised that 
the Allahabad courts have no jurisdiction whatsoever in the matter, and 
this plea was based not on the fact that there was a binding contract 
between the parties by which the suit ought to be instituted in a different 
tourt, but it is said that the contract was entered into at Allahabad by a 
canvasser of the defendant and the proprietor himself signed the contract. 
at Saharanpur. My attention was drawn to the case of J. D. Jobn v. 
Oriental Government Security Life Assurance Co., Lidt, To my mind 
the facts of that case are clearly distinguishable. The learned Judge of 
the court below has taken great pains to show that a part of the cause of 
action arose at Allahabad and, as such, the Allahabad courts had jurisdic- 
tion. I see no flaw in the reasoning of the Judge, and I cannot possibly 
hold that the Allahabad courts had no jurisdiction whatsoever in the 
matter. i - 

Coming now to the question of damages, once more it is argued that 
the view taken by the learned Judge of this Court on a former occasion 
is binding between the parties. Without deciding the larger question as 
to whether it is binding on me or not, I am definitely of the opinion 
that Kendall, J. did not intend to hold and could not hold anything 
beyond what was held by their Lordships of the Privy Council in the 
case of Erroll Mackey v. Mabarajadhiraj Kameshwar Singh’. Their Lord- 
ships observed that in the case of breach of contract of sale of goods, if 
there was an available market for the goods at the date of breach, the 
damages must be based on the difference between the -market price and 
the contract price: a contract of resale becomes immaterial, because if 


"A. L R. 1931 Cal. 279 "A I. R. 1928 Bom. 175 
tA. L R. 1929 Mad. 347 A LR. 1932 P. C 196 
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there was a market the law presumes that the buyer can minimise his 
damage by procuring substituted goods in the market, so that he is thus 
in the same position, apart from the difference in price, as if the seller had 
` not’ made default. Hence the difference of price, if the market price 
excecds the contract price, is the sole damage in general recoverable. This 
is exactly what-was said in different words by this Court on the former 
occasion. It was observed: 

The plaintiff however must have been in a position to purchase the flour 
elsewhere and to sell it at the rate-of Rs. 7-3-0 and possibly to make a 
profit on it at that rate, and if so he could only claim compensation to 
the amount of the difference between the profit he actually made and 
the profit he might have made if the defendant had not broken his contract. 


I am, therefore, not trying to lay down any law different from what was 
laid down by this Court on May 22, 1935. 

The learned Judge of the court below now says that there is no evi- 
dence at all on behalf of the plaintiff to show that the plaintiff took any 
steps to buy flour elsewhere in order to make up the deficiency, and if he 
did so what he had to pay for it. It is quite true that interpreting literally 
what was said by this Court on the former occasion the plaintiff’s suit 
was liable to be dismissed, if he did not as a matter of fact purchase flour 
elsewhere in order to make up the deficiency, but that is not what the 
intention of this Court was nor is it the law. It may well be that the 
plaintiff may not buy the goods, which he had contracted to buy from 
the defendant, elsewhere from an available market, but in that case he 
would not be entitled to damages on the basis worked out by the court 
below on the first occasion; but there is no reason why, if the plaintiff is 
able to prove the market price prevailing in an available market about 
the date of the breach, he should not be given damages based on the 
difference between the market price and the‘contract price. One has, 
therefore, got to determine what was the date of the breach in the present 
case, and it was held in the Privy Council case, to which reference has 
been made already, that the date of the breach was the date when the 
contract ought to have been but was not fulfilled, and in the present case 
the contract was to have been fulfilled by the defendant up till the end 
of February, and the date of the breach would, therefore, be about the 
beginning of March 1934. If, for instance, in the present case the plaintiff 
might have tried to purchase chapati atab in an available market about 
the end of February 1934, and if the defendant had chosen to fulfil the 
contract by the end of February 1934, the plaintiff might have had more 
flour than he had contracted to sell to others or which he could dispose 
of easily, and the plaintiff while trying to minimise his damages by pro- 
curing substituted goods in the market might have placed himself in 
difficulties. Up till the date of the breach, therefore, the plaintiff had to 
wait, and it is only when he got fully convinced that the defendant was 
not going to perform his part of the contract that he should have been 
alert and tried to minimise the damages. 

The enquiry, therefore, should be as to what was the market price 
about the beginning of March. The case not having been understood in 
the court below quite correctly, there is some lacuna in the evidence. 
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Cra There is, however, on the record of this case a letter dated February 24, 
1936 1934, Exhibit B, from which it would appear that the market price at 
Saharanpur about that time was Rs. 6-9-0 a bag. There is also the evi- 
Gopat Das dence of the defendant that the rate of flour went high about the middle 
- Haar Kuman Of March in Saharanpur. There is also the evidence of the plaintiff that 
Das about the end of February he bought flour at Allahabad at the rate of 
-— _ Rs. 6-10-0 a bag. It is true that these purchases were made in pursuance 
Seb J Of contracts made in advance in January. From all these facts it would 
be reasonable to assume that the plaintiff could have obtained in an avail- 
able market flour of the kind contracted between the parties at the rate of 
Rs. 6-8-0 a bag. That is the figure at which I have arrived at approxi- 
mately on the entire evidence, and after all in a matter like this approxi- 
mation can be the only guide. The plaintiff, therefore, suffered a loss 
of 5 annas per bag, the contract price being Rs. 6-3-0 per bag. 

Learned counsel for the opposite party also drew my attention to 
the fact that the plaintiff brought the present suit at Allahabad in viola- 
tion of the contract entered into between the parties on account of which 
the suit ought to have been instituted in Saharanpur, and if it had been 
so instituted, the’ defendant would have had some greater facilities, and 
some allowance should be made for the extra trouble and expense to which 
the defendant has been put by the plaintiff. My attention was aleo drawn 
to an observation in the judgment of Kendall, J. to the effect that it might 
be possible for the defendant to claim as a set off compensation for this 
extra trouble. I feel inclined to agree with the contention of the defen- 
dant that some allowance should be made, and I, therefore, do not give 
to the plaintiff a decree at the rate of 5 annas per bag, but only at the 
rate of 4 annas per bag. 

As a result of what I have said above, I allow this revision, set aside 
the decree of the court below and decree the plaintiffs suit for Rs. 188-8-0 
for 754 bags at the rate of 4 annas per bag. In view of all the circums- 
tances the plaintiff must pay his own costs in all courts, and should pay 
to the defendant costs in all courts in proportion to the amount to which 
his suit has been dismissed. | 





Revision allowed 


Crm GOPAL DEVI (Plaintiff) 

pee Versts 

LACHHMI SHANKER AND ANOTHER (Defendants)* 

Merch 12 Transfer of Property Act (IV of 1882), Sec. 91(f), before its amendment by 
are Act XX of 1929, and Civil Procedure Code, Or. 34, R. 1—Suit for sale on 
ae mortgage—‘Attaching creditor not impleaded—Effect of non-joinder 
(assuming ‘attaching creditor to be necessary party). 

A creditor, who held a simple money decree, attached the property of 
his debtor, which was subject to a mortgage. Subsequent to the attach- 
ment the mortgagee brought a suit on the basis of the mortgage without 
impleading the attaching creditor and obtained a decree for sale. Held on 
the assumption that prior to the amendment of .Section 91, Transfer of 

Property Act (IV of 1882), by Act XX of 1929, the attaching creditor 


a *S. A. 1582 of 1933 
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was a necessary party in a mortgage suit, that the result of such a non- 
joinder cannot be fatal to the rights of the mortgagee, but the obvious 


result would be that the rights of the attaching creditor would not in - 


‘any way be affected by the decree in the mortgage suit. 
Hukum Singh v. Lallenji, i. L. R. 43 All. 204 relied on. 

SECOND APPEAL from a decree of Basu Ram Saran Das, Subordi- 
nate Judge of Muttra, confirming a decree of Basu Binn Basni Prasap, 
Munsif. l 

N. P. Asthana and V. D. Bhargava for the appellant. 

P. L. Banerji and Vishwa Mitra for the respondents. 

The following judgment was delivered by 

BaysPal, J.—This is an appeal by the plaintiff whose suit has been 
dismissed by both the courts below. The allegations on which she came 
to court were that one Munshi Raghubar Dayal was the owner in posses- 
‚sion of a certain house set forth at the foot of the plaint which house 
after death of Raghubar Dayal was inherited by his nephew Maheshri 
Dayal and after Maheshri Dayal’s death Kishan Dayal became the owner 
of the same. Munshi Raghubar Dayal was a shareholder of the Peoples 
Industrial Bank and as he had not paid the entire amount due from him 
on account of those shares, after ie death of Munshi Raghubar Dayal 
decree No. 8 of 1914 was passed by the court of the District Judge of 
Allahabad against Kishan Dayal and Maheshri Dayal, heirs of Munshi 
Raghubar Dayal in respect of the amount due on account of the unpaid 
share money treating the said Kishan Dayal and Maheshri Dayal as contri- 
butories. In execution of the aforesaid decree an order for attachment 
of the said house was passed on September 14, 1927 and the attachment 
itself was made on September 22, 1927. Subsequently the house was sold 
and purchased on July 12, 1928 by the liquidator who sold it to the 
plaintiff on May 22, 1929. The house, however, had been mortgaged by 
Maheshri Dayal on December 20, 1915 in favour of the defendants who 
brought a suit on the basis of the mortgage on December 19, 1927 but did 
not implead the liquidator who from the resume of facts given above had 
obtained an order of attachment on September 14, 1927 and had actually 
attached the house on September 22, 1927. The defendants obtained a 
preliminary decree on February 28, 1928 and the said decree was made 
final on September 15, 1928. The case for the plaintiff was that the 
plaintiff’s predecessor, the liquidator, was a necessary party to the mort- 
gage suit and as he was not impleaded the plaintiff, the successor-in-interest 
of the liquidator, is entitled to ignore the mortgage. I use the word 
“ignore” advisedly, because the only relief that is claimed in the plaint is 
a declaration in favour of the plaintiff that the house is not saleable in 
execution of the mortgage decree obtained by the defendants. There is 
no statement anywhere in the plaint that the plaintiff is prepared to redeem 
the mortgage and throughout the course of the litigation in the courts 
below and even before me no such offer has been made. « 

The lower appellate court has dismissed the plaintiff's suit on the 
ground that the defendants, when they brought their mortgage suit, had 
no knowledge of the attachment of the house in execution of the contri- 
_ butory decree. He was further of the opinion that the sale in favour of 
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Crm the plaintiff took place during the pendency of the mortgage suit and 
ae. it may be called to be void for it was held during the pendency of a 
` contentious suit.” The learned-Judge further commented on the fact 
Gora. Davi that the defendants were running-about 
ihe forgetting their rights proclaimed as regards the house that was being put 


ee _ to auction in the contributory ‘decree. No doubt defendants’ application 
an for impleading the Official Liquidator or the plaintiff was disallowed by 
Bajpai, J. the District Judge of Allahabad, but he held that the defendant who had 


applied before him was entitled to follow the property in the hands of any 
person who held it. l 
This observation of the learned District Judge in the earlier proceedings 
that the defendants” mortgagees would be entitled to follow the property 
was mentioned in the judgment of the court below as a circumstance that 
went against the plaintiff. 

In second appeal before me the plaintiff bases her contention princi- 
pally on Section 91 of the Transfer of Property Act before its amendment 
and urges that under Clause (f) of the aforesaid provision an attaching 
creditor was a necessary party to the suit filed by the defendants on their 
mortgage of 1915. Reliance has been placed on some cases which held 
that an attaching creditor was a necessary party but it must be conceded 
that”even prior to the amendment of the Transfer of Property Act by 
Act XX of 1929, there was a serious conflict of decisions as to whether 
an attaching creditor was a necessary party to a mortgage suit or not. 
The amended Section 91 does not mention an attaching creditor as one of 
the persons entitled to redeem a. mortgage and under the present law he 
can in no case be said to be a necessary party to a mortgage suit. As 

- regards the conflict I need mention only a few cases, although all of them 
are collected by Chitaley in his Code of Civil Procedure, Vol. IU at 
page 2374. -In the case of Subramania Chettiar v. Sinnammal', a Full 
Bench of the Madras High Court held that an attaching creditor was not 
a necessary party. In Kora Mal v. Raghubir Lonis, it was held by two 
learned Judges of this Court that an attaching creditor was not a neces- 
sary party. In the case of Fatima Begum v. Bonsidhar’, it was held that 
an attaching creditor was not a necessary party to a mortgage suit. I do 
not think that I am called upon to give a decision of my own on this 
vexed question or necessarily to refer the point to a larger Bench because 


even on the assumption that an attaching creditor is a necessary party in 
a mortgage suit, the plaintiff of the present litigation has misconceived 
her remedy. 


Dr. Asthana on behalf of the appellant bas drawn my attention to - 
the case of Janki Prasad v. Kishan Dat*, where it was held that no mort- 
gagee could sell the mortgaged property except under a decree for sale 
obtained under Act IV of 1882, and if a mortgagee has obtained a mort- 
gage decree without impleading a subsequent mortgagee who had a right 
of redemption, a valid decree under Act IV of 1882 has not been obtained 
and the mortgagee is not entitled to bring the mortgaged property > seul 
and the contention put forward before me is that on de basis of 
ruling the plaintiff is entitled to ask the court to give a declaration T 
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the defendants are not entitled to put the house to sale in execution of 
their mortgage decree inasmuch as the litigation which culminated in the 
decree suffered with the infirmity that the attaching creditor was not 
impleaded as a defendant. ‘The plank, ‘therefore, of the appellant’s argu- 
ment is to be found in Jenki Prasad’s case referred to above. ‘This case 
was considered by a Full Bench of this Court in the case of Hukum Singh 
v. Lelani and definitely dissented from. It was pointed out that the 
learned Judges who decided the case in I. L. R. 16 seem to have over- 
looked totally a certain aspect of the law of mortgages and a passage from 
Jones in his well known work on the Law of Mortgages was quoted. The 
passage is:— 

When a party in interest other than the owner of the equity of redemp- 
tion is not made a party to the bill the foreclosure is not generally for 
this wholly void. It is effectual as against those persons interested in the 
equity who are made parties. The sale vests the estate to the purchaser 
subject to redemption by the person interested in it who was not made a 
party to the proceedings. His only remedy, however, is to redeem. > He 
Cannot maintain ejectment against the purchaser. He cannot have the 
sale set aside by intervening by petition in the foreclosure suit. His only 

right is the right of redemption. To put it in other words ‘amissioh to 
join keeps intact the rights of persons not joined.’ 

Their Lordships said that there was not warrant for holding that the mere 

omission would result in the total extinction of the rights of the mortgagee. 

I may further point out that the reason of the decision in 16 Allah- 
abad seems to lie in the mandatory provisions of Section 85 of the Transfer 
of Property Act of IV of 1882. Under that provision all persons having 
an interest in the property comprised in a mortgage must be joined as 
parties and this injunction was.subject only to Section 437, C. P. C. 
Under Order 34, Rule 1 the injunction is subject to the provisions of the 
entire Code and not only to Order 31, Rule 1 (Section 437 of the old 
Code). It-is subject, for instance, to Order 1, Rule 9 or Order 30 (suits 
by or against firms). 

Be that as it may, the position is that it is not open to the plaintiff 
to say that the defendants (mortgagees) have lost all rights under the 
mortgage simply because they did not implead the’ plaintiff or the liquida- 
tor in their mortgage suit. The result of such a non-joinder cannot be 
fatal to the rights of the mortgagee, but the obvious result would be 
that the rights of persons who have not been joined would not in any 
way be affected either by the decree in the mortgage suit or even perhaps 
by the sale on the basis of the said decree. Let it be understood that 
I have not in any way decided that the plaintiff was a necessary party to 
the mortgage suit, and my observations that the plaintiff’s rights are not 
in any way affected by the mortgage decree are on the assumption that 


she was a necessary party. 


For the reasons given above, there is no force in this appeal and I 


Appeal dismissed 
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C WALI MOHAMMAD (Plsintiff) 
Fep VETSUS 
BATUK AND ANOTHER (Defendants) * 
Merch 10 Easements Act, Secs. 28, 33 and 35—Interference with frec passage of light and 
r sir—When actionable. 

J. The second and the third Explanations to Section 33, Easemenis Act, 
are confined to easements of light and air and from a perusal of these 
explanations it is clear that no interference with the free passage of light 
and air is actionable unless such interference is of a substantial character. 

Section 35, Easements Act, makes it clear that an injunction cannot be 
granted in the case of an actual interference unless there is an actionable 
interference with the easement within the meaning of Section 33 of the 
Act. Durga Prashad v. Lachmi Narain, A. I. R. 1924 AlL 394, Sura 
Narain v. Kalyan Das, A. I. R. 1929 All. 430 and Gejadber v. Kishori tal 
13 A L. J. 385 relied on; Kunni Lal v. Kundan Bibi, 4 A. L. J. 477 
dissented from. 


SECOND APPEAL from a decree af Basu MatHura Prasan, Addi- 
tional Subordinate Judge of Benares, modifying a decree of Mr. D. P. 
MEHROTRA, City Munsif. 


M. Nasim and M. A. Subban for the appellant. 
” K. L. Misra for the respondents. 
The following judgment was delivered by 
Hasi, J. Flarries, J.—This is a plaintiff’s appeal against a decree of the lower . 
appellate court modifying a decree of the court of first instance. The 
plaintiff claimed an injunction to restrain the defendants from interfering 
with the right of light and air which he alleged he enjoyed through a 
window in his premises which overlooked the defendants’ land and pre- 
mises. The plaintiff's case was that the defendants had planted trees and 
shrubs which tended to block this window and had also placed a screen 
in front of it which completely shut out the light and air which the 
plaintiff had previously enjoyed. The learned Munsif who heard the case 
ordered the- removal of most of the obstructions complained of includ- 
ing the screen which was blocking the window, but on appeal the learned 
Subordinate Judge whilst confirming most of the Munsif’s findings came 
to the conclusion that an injunction compelling the defendants to remove 
the screen was not justified upon the evidence. He held that as long as 
‘the screen was placed 1) ft. from the window no substantial interference 
with the plaintiff’s right of light and air would be caused. Consequently 
he modified the decree of the court of first instance to this extent that 
the defendants should be allowed to retain the screen but at a minimum 
distance of 11⁄2 ft. from the window in dispute. 
It has been argued before me by Dr. Nasim who appears for the 
plaintiff-appellant that the learned Subordinate Judge was wrong in modi- 
fying the decree so as to permit the defendants to maintain the screen 
at a distance of 114 ft. from the window. He contends that the presence 
° of such a screen even at such a distance from the window is bound to 
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shut out a certain amount of light and also bound to interfere to some Crm 
extent with the free passage of air. It is to be observed that the defendant- Geis 
respondents do not now contest the correctness of the lower appellate —— 
court’s finding that the plaintiff had a right to light and air through this Wart Mor. 
window. Both the courts below found as a fact that such right had been 5," 
enjoyed for over 20 years before the proceedings. Consequently the — 
plaintiff-appellant must be held to have a right of light and air under Hers, J. 
Section 15 of the Easements Act. 
Great stress has been laid by counsel for the appellant upon Section 
28 of the Easements Act. ‘That section provides that with respect to the 
extent of easements and the mode of their enjoyment, certain provisions’ 
shall take effect. ‘The extent of easements such as light and air and the 
mode of their enjoyment must be fixed with reference to the probable 
intention of the parties and the purpose for which the right was imposed 
or acquired. The section then goes on to state that in the absence of 
evidence as to such intention and purpose the extent of a prescriptive right 
‘to the passage of light and air to a certain window, door or other opening, 
is that quantity of light or air which has been accustomed to enter the 
opéning during the whole of the prescriptive period irrespective of the 
purposes for which it has been used. It is now contended before me that 
the plaintiff, after acquiring an easement of light and air through this 
window, was and is entitled to all the light and all the air which had been 
accustomed to enter that opening during the whole of the 20 years during 
which easement was acquired. It is contended that any obstruction cutting 
off any quantity of such light or air which had previously entered the 
window would amount to an actionable interference as it would leave the 
plaintiff with less air and light than he had beén accustomed to receiving 
during the period in which he acquired the easement. 
On the other hand Sections 33 and 35 of the Easements Act make it 
clear that a plaintiff is not entitled to an injunction or damages in every 
case of an interference with an easement. Section 33 of the Easements 
Act provides that the owner of any interest in the dominant heritage, or 
the occupier of such heritage, may institute a suit for compensation for 
the disturbance of the easement, or of any right accessory thereto, provided 
that the disturbance has actually caused substantial damage to the plaintiff. 
explanations are appended to this section by way of explanation 
as to what amounts to an actionable interference with an easement. ‘The 
second and third explanations are confined to easements of light and air- 
and from a perusal of these explanations it is clear that no interference 
with the free passage of light and air is actionable unless such interference 
is of a substantial character. 
Section 35 of the Easements Act provides that subject to the provi- 
sions of the Specific Relief Act, 1877, Sections 52 to $7 (both inclusive) 
an injunction may be granted to restrain the disturbance of an easement— 
(a) if the easement is actually disturbed—-when compensation for such 
disturbance might be recovered under this chapter, and (b) if the dis- 
turbance is only threatened or intended—when the act threatened or in- g 
tended must necessarily, if performed, disturb the easement. This section 
[peer it clear that an injunction cannot be granted in the case of an 
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actual interference unless there is an actionable interference with the ease- 
ment within the meaning of Section 33 of the Act and that has been so 
held in the case of Gejadher v. Kishori Lal. In short, to succeed in this 
case the plaintiff-appellant must show that the placing of the screen within | ` 
17 it. of the window in question would cause substantial damage to him 
within the meaning of that phrase as explained in the explanations append- 
ed to Section 33. 

The plaintiff-appellant relies upon a decision of this Court, viz., 
Kunni Lal v. Kundan Bib? in which it was held that the definition of the 
extent of a prescriptive right to light and air as laid down in Section 28 
of the Easements Act, viz., that quantity of light and air which has been 
accustomed to enter an opening during the whole of the prescriptive period 
irrespective of the purposes for which it has been used is not in accordance 
with the English Law as laid down in Colls v. Home and Colonial Stores? 
and Kine v. Jolley*. Consequently it was held in that case that an inter- 
ference which lessened the accustomed amount of light and air was action- 
able and could be restrained. In that case Aikman, J. did not consider 
the effect of Sections 33 and 35, Easements Act, upon the case before him. 
The moment he held that there had been an interference with the amount 
of light and air entering the opening in question he held that the plaintiff 
was entitled to succeed. With great respect to the learned Judge who 
decided that case J am unable to follow it because in my view it entirely 
overlooks Sections 33 and 35 of the Easements Act which deal snecifically 
with what claims are actionable. I may add that the case of Kunni Lal 
v. Kundan Bibi has been discussed in previous cases in this Court where 
single Judges have refused to follow it. In Durga Prasad v. Lachini Narain" 
Kanhaiya Lal, J. did not follow it and neither did Ashworth, J. in Suraj 
Narain v. Kalyan Das®. In my view the judgments of Kanhaiya Lal. J. 
and Ashworth, J. in the cases to which I have referred are to be preferred 
to that of Aikman, J. in Kunni Lal v. Kundan Bibi and that being so I do 
not follow the latter case. In my view the court must always decide 
whether an alleged obstruction has actually caused substantial damage to 
the plaintiff. In ascertaining whether substantial damage has been caused 
the Court must be guided by the three explanations to Section 33. In the 
present case the learned Subordinate Judge has considered Section 33. He 
has held as a fact that if the screen is hung at a distance of 114 ft. from 
the window it cannot diminish the light or air to such an extent as to 
amount to a substantial invasion of the plaintiff’s right to the same and 
moreover that it will not materially interfere with the plaintiff's weaving 
work which is carried on in the room in question. From the judgment it 
is clear that the learned Judge has considered what the law demands that 
he should consider, viz., the three explanations Nos. 1, 2 and 3 to Section 


`- 33 and having considered these matters has come to the conclusion that the 


screen placed 11⁄2 ft. from the window causes no substantial damage to 
the plaintiff. Whether substantial damage has or has not been caused by 
an obstruction is a question of fact. Here there was ample evidence 
before the court. It is not for me to say whether the learned Subordinate 
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Judge arrived at a correct finding of fact at all. What I am concerned 
with is whether or not there was evidence upon wbich a finding of fact 
could be based. There was such evidence in this case and I am satisfied 
that the learned Judge did not misdirect himself in point of law when 
considering this evidence. That being so his finding is conclusive that 
the screen placed 114 ft. away from the window would not cause action- 
able damage to the plaintiff and therefore he is not entitled to an injunc- 
tion compelling the defendants to remove the screen further away than a 
distance of 1% ft. 

No ground has been made out for interfering with the conclusions 
of the lower appellate court and that being so this appeal is dismissed with 
costs. I make no order as to the costs in the lower appellate court or in 
the court of first instance. 

It has been contended that this case raises important questions of law 
and that leave to appeal should be granted. In my judgment the points 
of law are now concluded by binding authorities in this court and that 
being so leave is refused. 

Appeal dismissed 
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OF H. E. H. THE NIZAM OF HYDERABAD) Now IN LIQUIDATION" THANKERTON 


Income Tax Act (XI of 1922), Sec. 42(1)—'Property’—Meening of—Loen by 
Nizem of Hyderabad to company in British Indie—Money received in 
Hyderabed—Single monetary trensaction—Interest on loss—W bether char ge- 
able to income-tax in the bands of the company as Nizem’s agent. 

The respondent, a limited company carrying on business in Bombay, 
borrowed on the security of shares and immovable properties 2 sum of 
money in Hyderabad from the Nizam of Hyderabad to be used in con- 
nection with its own business. The instrument of agreement in respect 
of the loan, which was executed in Bombay, provided that interest at a 
certain rate was to be paid in Hyderabad, and the loan itself was to be 
repaid in Hyderabad by five annual instalments. The Nizam was entitled 
to appoint a representative to look after and protect his interests in con- 
nection with the securities, and the respondent company was to pay a 
remuneration to such representative. The respondent company was also 
to furnish the Nizam in each year with a certified copy of the balance 
sheet and the profit and Joss account of its own business. The loan made 
by the Nizam was an isolated transaction. There was nothing to show 
that the Nizam had at any time had an interest direct or indirect in the 
respondent company. There wes no proof that the Nizam was carrying 

_ on business of money-lending either in Hyderabad or British India. On 
these facts the respondent company was assessed to income-tax as agent 
of the Nizam in respect of the amount paid by the respondent company 
to the Nizam by way of interest upon the loan in question. Held, that 
(1) there was not a “business connection” in British India within the 
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meaning of Section 42 of the Income Tar Act between the respondent 
company and the Nizam; (2) that the interest income did not arise to 
the Nizam through or from any property in British India. Accordingly 
the interest, earned on the loan by the Nizam cannot be charged to 
income-tax in the hands of the respondent company as the Nizam’s agent. 
The word ‘property’ as used in Section 42(1), Income Tax Act, means 
something tangible, but is not confined to immovable property or to build- 

ings or lands appertaining thereto. 
APPEAL from a decision of the High Court of Judicature at Bombay, 

reported in I. L. R. 57 Bom. 651. 


Gavin Simonds, K. C. and Wallach for the appellant. | 
A. M. Latter, K. C. and Sir Thomas Strangman for the respondents. 


The following judgment was delivered by 


_ _ Sm GEORGE Ranxin—This appeal arises out of an assessment order 
made by the Income Tax Officer of A. Ward, Bombay, on August 7, 1931, 
against the respondent company Messrs. Currimbhoy Ebrahim and Sons, 
Limited, as agents of His Exalted Highneess, the Nizam of Hyderabad. 
The order was made in respect of income tax for the year of assessment 
1931-1932, but was based upon the accounting period being the year 
1930-31. Two items only were included in the order, first, the sum of 
Rs. 27,960 being income tax claimed to be due from the Nizam under the 
head “property” in respect of house property in Bombay of which he is 
the owner; secondly, a sum of Rs. 3,15,214 being the amount received in 
the year of account by the Nizam from the respondent company as in- 
terest due upon a loan of Rs. 50,00,000 made by the Nizam to the res- 
pondent company upon the terms of a written instrument dated August 
16, 1929. The latter claim was laid under the heading “Other Sources” 
as defined by Section 12 of the Act. 

This assessment of the respondent company in respect of income tax 
claimed to be due from the Nizam was based upon proceedings taken under 
Section 43 of the Indian Income-tax Act (Act XI of 1922), a notice 
having been issued upon the respondent company to the effect that the 
Income Tax Officer intended to treat them as agents of the Nizam. Notice 
having been issued on May 7, 1931, and the respondent company having 
appeared and objected, the Income Tax Officer on June 5, 1931, made an 
order in writing holding that a business connection existed between the 
respondent company and the Nizam, and that the word “property” appear- 
ing in Section 42, Sub-section 1 of the Act includes movable property and 
investments. The final conclusion of this order was that there was income 
chargeable to income tax under Section 42(1) of the Act and that Messrs. 
Currimbhoy Ebrahim and Sons, Limited, might be deemed to be the agent 
of His Exalted Highness the Nizam. 

As already mentioned, the Assessment Order of August 7, 1931, 
included income tax in respect of house property in Bombay. ‘This was 
Property with which the respondent company had nothing whatever to 
do. It appears from the Assessment Order itself that it was included, 
not because income tax under the head “property” had not been paid by 
the person managing the property, but because the Income Tax Officer 
considered that income of an assessee from all sources must be included 
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in one assessment, and that there cannot be tw6 or more assesgments against 
one assessee for the different sources of income. 

-The respondent company appealed from the Assessment Order to the 
- Assistant Commissioner of Income Tax, Bombay, taking objection not only 
to the claims themselves, but also to the right of the Income Tax Officer 
to treat them as agents of the Nizam. The appeal was dismissed by the 
Assistant Commissioner who upheld the findings of the Income Tax Officer 
under the first sub-section of Section 42 in respect of the interest upon 
the loan. He also upheld the assessment in respect of the house property, 
on the ground that it was within the right of the Income Tax Officer to 
select any agent as the principal agent and to bring all items of income 
into one assessment. 

_ The respondent company thereupon applied under Section 66 of the 
Act to the Commissioner of Income Tax to make a reference to the High 
Court of Bombay regarding certain questions of law arising out of the 
Assessment Order, and by Letter of Reference dated November 30, 1932, 
the Commissioner submitted five questions formulated by the respondent 
company. The questions were as follows:— 

(1) Whether the facts of the case constitute a business connection bet- 
ween the Applicants and His Exalted Highness the Nizam within the 
meaning of Section 42 of the Income-tax Act. 

(2) Whether the interest earned by His Exalted Highness the Nizam 
an the loan made to the Applicants constitutes Profit or Gain accruin 
or arising to His Exalted Highness the Nizam directly or indirectly throu 

` or from any business connection or property in British India chargeable to 
Income-tax in the name of the Applicants. 

(3) Whether the Assessee can in law be deemed to be agent of His 
Exalted Highness the Nizam under Section 43 of the Income-tax Act. 

(4) Whether the Applicants are liable to be assessed as Agent for His 
Exalted Highness the Nizam in respect of:— 

(A) Interest on the loan above referred to, 
(B) Property income above referred to. 
(5) the assessment levied on the Applicant is valid in law. 

The opinion of the Commissioner submitted as required by Sub- 
section, 2 of Section 66 of the Act was to the effect that the interest income 
arose from a business connection in British India within the meaning of 
Section 42, Sub-section (1). He also found that the respondent company 
were liable to be deemed the Nizam’s agents for all the purposes of the 
Act by reason of the fact that they had a business connection with the 
Nizam. . i ' i 

The High Court of Bombay answered all the questions propounded in 
the negative, holding that there was no business connection between the 
Nizam and the respondent company, that the interest income did not 
arise to the Nizam through or from any property in British India, and 
that the respondent company is not hit by Section 43 of the Act either as 
having any business connection with the Nizam or as being persons through 
whom the Nizam is in receipt of any income, profits or gains. It is Írom 
this decision that the present appeal has been brought to H. M. in Council 
by the Commissioner for Income Tax. 
| The loan in question was a loan of Rs. 50,00,000 and the instrument 
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Crm, of agreement, in respect thereof was executed in Bombay. Apart from | 
oi the respondent company who were the borrowers, and the Finance Mem- 
—— ber of the Government of the Nizam (the lender), there were four other 
Comus- parties to the agreement who joined for the purpose of recording the 
Income Tax deposit of title deeds made by them as security for the repayment of the 

v. loan by the borrowers. The security consisted both of shares in joint 
CouametoY stock companies, and of immovable properties, and the mortgage was a 
rine mortgage by deposit effected in the usual manner by blank transfers in 
the case of shares and by deposit of title deeds in the case of land. Interest 
was to be paid at the rate of 714 per cent per annum and it was to be 
paid to the Nizam of Hyderabad through the Imperial Bank of India, 
Hyderabad Branch. The loan itself was to be repaid by five annual instal- 
ments of Rs. 10,00,000 each, exclusive of interest, such instalments to be 
paid in like manner in Hyderabad. There was a covenant by the borrowers 
to keep the mortgaged properties in repair and a provision that in default 
the lender should be entitled to repair and to add the cost to the principal 
debt. By another provision the Nizam was to be entitled to appoint one 
or more representatives to look after and protect his interests in connection 
with the securities, and the respondent company was to pay a remunera- 
tion to such representative or representatives not exceeding in the aggre- 
gate Rs. 6,000 per annum. ‘The respondent company was also to’ i 
the Nizam in each year with a certified copy of the balance-sheet and 
profit and loss account of their own business. Although nothing turns 
upon the clause, it may be mentioned that the respondent company agreed 
to pay income tax if leviable in British India upon the interest. The 
actual advance of the Rs. 50,00,000 was made by this sum being paid by 
the Nizam into the Hyderabad branch of the Imperial Bank of India on 
behalf of the respondent company. 

It is not the contention of the appellant that the interest income now 
in question did in fact accrue or arise in British India or was in fact 
received in British India within the meaning of these words as they appear 
in Sub-section (1) of Section 4, but it is said that by virtue of the first 
sub-section of Section 42 this income is deemed to be income accruing or 
arising in British India within the meaning of the concluding words of 
Section 4. Whether or not the income is to be deemed to accrue or arise 
in British India and so to be chargeahle to income tax in British India, 
depends upon the two questions, (a) Did it accrue or arise to the Nizam 
through or from any business connection in British India? (6) Did it 
accrue or arise to the Nizam through or from any property in British 
India? In their Lordships’ opinion both of these questions have been cor- 
4 rectly answered in the negative by the learned Judges of the High Court 

of Bombay. 

It was contended on behalf of the respondents that the words “busj- 
ness connection” and “property” in Section 42(1) are intended as repeti- 
tions of the expressions “business” and “property” appearing in Section 6 
to describe “heads of income,” and that the interest income now in ques- 
tion, being admittedly taxable under the 6th heading “other sources,” 
cannot be said to accrue or arise through or from any business connection 
or property in British India within the meaning of the Sub-section. In 
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support of this argument their Lordships were referred to-certain obser- 
vations in the case of Rogers Pyatt Shellac 3 Co. v. Secretary of State for 
India! and The -Commissioner of Income Tax, Burma v. Messrs. Steele 


Brothers $ Co., Ltd? This contention, however, does not appear to their 


Lordships to be valid. The phrase “business connection” is different from, 
though doubtless not unrelated to, the word “business” of which there is a 


definition in the Act. The word Pale cael when used in Section 6 


to describe a head of income is not d by the statute, but by Section 9 
it is provided that under this head tax shall be payable in respect of the 
bona fide annual value of property consisting of any buildings or lands 
appertaining thereto. In their Lordships’ opinion the word “property” 
as it occurs in the Sub-section (1) of Section 42 cannot be given so 
special a colour, but is used as an ordinary English word to be taken in its 
usual signification subject to the context provided by the rest of the Sub- 
section. ‘There is nothing in'the Sub-section to exclude from its scope 


„any of the six classes of income mentioned in Section 6 of the Act. 


Upon the question whether the interest income arose to the Nizam 
through or from any business connection in British India, their Lordships 
observe that so far as appears from the facts found in’ the Letter of 
Reference, the loan made by the Nizam to the respondent company on 
August 16, 1929, was an isolated transaction between the parties. It is 
not shown that the Nizam has at any time had an interest direct or indirect 
in the respondent company. ‘There is no evidence of a course of dealing 
between the parties such as might fairly be described as a business con- 
nection previously subsisting between them. There is no element in the 
present case which justifies a comparison on the facts with the position of 
the parties in the case of The Bombay Trust Corporation’. 

If the words “accruing or arising to such person whether direct or 
indirect, through or from any business connection in British India” are 
not to be deemed satisfied in every case in which a single monetary transac- 
tion by a non-resident with a resident produces gain to the former, it is 
difficult to see in the facts of this case any distinguishing element of busi- 
ness connection which the legislature has chosen as the test for rendering 
chargeable to British Indian income tax income which has not accrued in 
British India. ‘There is no proof that the Nizam is carrying on business 
of money lending either in Hyderabad or British India. So far as appears 
he invested some surplus capital in making a loan to the respondent com- 
pany taking security therefor. That the ndent company doubtless 
used the borrowed money in connection with their own business is not 
a fact which brings the Nizam any nearer to being a person who has 
a business connection in British India. The circumstance that the repay- 
ments of the loan are contemplated to extend over a period of five 
years, and that the interest would be payable from time to time during 
this period, is equally ineffective to bring the case within the words of 
Sub-section (1) of Section 42. 

Upon the question whether the interest income accrued or arose to 
the Nizam through or from property in British India, their Lordships 
*T, L. R 52 Cal 1 [1925] L L. R. 3 Ran. 614 
* [1928] L L R. 52 B. 702=[1929]57 L A. 49 
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agree with the view expressed by the learned Chief Justice of Bombay that 
the word “property” as used in Sub-section (1) of Section 42 means 
something tangible; though, for reasons already given, they cannot accept 
his suggestion that it is confined to immovable property or to buildings or 
lands appertaining thereto. The phrase to be construed is “property in 
British India” and it seems to their Lordships that the plain implication |` 
is that the property is to be situated in British India. No doubt for pur- 


* poses of administration or succession, or for purposes of jurisdiction to- 


attach a debt, a chose in action is treated notionally as situated in a parti- 
cular country or district. The statute, however, does not intend to import 
questions of this character as the test whether income which does not accrue 
within British India shall be deemed so to accrue. In their Lordships’ 
opinion the phrase is to be taken literally and simply. It is applicable for 
example, in a case where furniture situated in British India has been 
hired under an agreement whereby the hire is payable outside British 
India. 

In the result, therefore, their Lordships come to the conclusion that 
the interest income in respect of which the respondent company has been 
assessed to tax as agent for the Nizam, is not to be deemed to have accrued 
or arisen within British India at all, and is, therefore, not liable to tax. 
The Income Tax Officer’s order of June 5, 1931, whereby the respondent 
company was deemed to be an agent af the Nizam and liable to be made 
assessee in respect of these monies is without foundation and altogether 
invalid. In these circumstances it does not appear to their Lordships to 
be necessary that they should discuss any of the questions raised under 
Section 43 of the Act. It would indeed be strange if the respondent 
company as mere debtors to a non-resident paying him outside British 
India monies which are not assessable to Indian income tax at all, could 
be made liable for the income tax due on the non-resident’s house property 
in Bombay with which they had no concern, and this notwithstanding 
that tax had hitherto been duly assessed upon and paid by the person 
managing the property on behalf of the non-resident. No such opinion 
was given by the Commissioner in his Letter of Reference and no such 
contention has been raised by learned counsel for the appellant before 
this Board. It appears to their Lordships to be sufficient to say that as 
regards questions (1), (2) and (5) answered by the High Court of 
Bombay in the negative their Lordships agree with the High Court, and 
that their Lordships will humbly advise His Majesty that this appeal should 
be dismissed with costs. 

Appeal dismissed 


The Solicitor, India Office—Solicitor for the appellant. 
T. C. Wilson 3 Co.—Solicitors for the respondents. 
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of—A new company succeeds five companies in business—Assets acquired from on Lan 
predecessor companies at their written donum value—Depreciation allowance Ssnomsox 


—To be based on value of assets when acqutred—Not on original cost to 
predecessor companies. 

The respondent company was incorporated to, acquire, take- over, amal- 
gamate with and carry on the businesses of five limited companies. The 
buildings and machinery of the five companies were not taken over by the 
respondent company at the actual cost thereof to the said five companies, 
but at their written down value. Held, that the respondent company was 
entitled under Section 10(2) (vi) of the Indian Income Tax Act to depre- 
ciation allowance on the assets taken over from the five predecessor com- 
panies calculated on the value at which those assets were taken over by 
the respondent company from the predecessor companies, and not upon 
the original cost of those assets to such predecessor companies. 

Commissioner of Income-tax v. Massey © Co., Lid., [1928] 56 Mad. 
L. J. 451 disapproved. Commissioner of Income Tax v. Saraspur Mills 
Co., L L. R. 56 Bom. 129 and Motirem Rosen Lal Coal Co., Lid: v. 
Commissioner of Income Tex, I. L. R. 12 Pat. 12 approved. 

APPEAL from a decision of the High Court of Judicature at Madras. 


A. M. Dunne, K. C. and Hubert Hull for the appellant. 

R. P. Hills for the respondent. 

The following judgment was delivered by A 

Sm LANCELOT SANDERSON—This is an appeal by the Commissioner 
of Income Tax from a judgment and order of the High Court of Judica- 
ture at Madras dated May 2, 1934, whereby the High Court, upon the 
hearing of a case referred to it by the appellant under the provisions of 
the Indian Income-tax Act 1922 (XI of 1922), answered certain questions 
of law raised thereby adversely to the contentions of the appellant. 

The questions of law referred to the High Court arose in the course 
of the assessment of the profits and gains of the business of the respondent 
company for the tax year beginning on April 1, 1931. 

The main question arising for determination in this appeal is whether 
the allowance to be made to the respondent company in respect of depre- 
ciation of buildings and machinery used by them for the purposes of their 
business should be calculated by reference to the cost thereof to the res- 
pondent company or by reference to the original cost thereof to certain 
companies from which such buildings and machinery were acquired by 
the respondent company. 

The material facts, as stated in the case which the Commussioner of 
Income-tax referred for the opinion of the High’ Court -under Section 
66(1) of the said Act: are as follows:— Os = 
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The Buckingham and Carnatic Company, Limited (hereinafter re- 
ferred to as “the company”) is a public limited company which was 
incorporated on November 29, 1920, under the Indian Companies Act 
1913. 

The objects of the company were to acquire, take over; amalgamate 
with, work and carry on the businesses hitherto carried on in Madras and 
elsewhere by five limited companies which were registered under the Indian 
Companies Act and the goodwill of the said businesses, to enter into and -~ 
carry into effect an a ent which had been prepared and was expressed 
- to be made between a said five companies, their liquidators and the com- 
pany, to carry on the business so to be acquired and generally to carry 
on the business of cotton spinners. 

The said five companies were incorporated on various dates ranging 
from 1876 to 1888. 

The above-mentioned agreement was entered into on December 3, 
1920. 

The total cost of the buildings and machinery to the said five com- 


panies was as follows:— 


- Rs. 
Dyeing and finishing machinery 11,11,748 
Other machinery §4,26,856 
Buildings 25,73,603 


The buildings and machinery were not taken over by the company 
at the actual cost thereof to the said five companies, but at their written 
down value on November 30, 1920, which was as follows:— 


Rs. 
Dyeing and finishing peer - 3,88,797 
: Other machinery . 15,10,845 
Buildings 15,55,737 


In the year, subsequent to the amalgamation, ie., in 1921-1922 the 
company was assessed on the entire prafits of the said five companies as 
having succeeded to their business. 

During the assessment the company died to deduct depreciation 
on the buildings and machinery calculated on the original cost thereof to 
the said five companies. 

This claim was disallowed ‘and Sessa. calculated on the written 
down cost; viz., the actual cost to the company, only was allowed. 

From that year onwards the company claimed and was allowed depre- 
ciation in respect of the buildings and machinery calculated on the said 
written down cost plus depreciation in respect of any additions made to 
the buildings and machinery by the company in each year. 

In the course of the assessment for 1931-32 the company again claim- 
ed depreciation as above on.the ground that as it had succeeded to the 
business of the said five companies it was entitled to depreciation on the 
buildings and machinery which had been taken over from the said `com- 
panies calculated on the original cost thereof to the said five companies. 

This claim was based on a decision of the Madras High Court, viz.: 
Massey B Co., Lid. v. The Commissioner of Income Tax, Madras, which 
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was given on November 29, 1928. ‘The case is reported in 3 I. T. C. 302 
and 56 Madras L. J. 451. . 


It appears however that the High Courts of Bombay and Patna had 
declined to follow the Madras decision. 

In view of the conflicting decisions the Assistant Commissioner of 
Income Tax referred the matter to the Commissioner of Income Tax, 
Madras, the appellant in this appeal. 

The appellant, as already stated, referred the case to the High Court. 
The first question submitted in the case for the opinion of the High Court 


was as follows:— 


Question 1.—“Whether the Buckingham and Carnatic Company, 
Limited, which succeeded to the business of the Buckingham Mill Com- 
pany, Limited, the Carnatic Mill Company, Limited, the Jamalmadugu 
Press Company, Limited, the Tiruppur Press Company, Limited, and the 
Tadpatri Cotton Press Company, Limited, is entitled under Section 10(2) 
(vi) of the Act, to depreciation allowance on the assets taken over from 
the five predecessor companies calculated on the original cost of these 
assets to such predecessor companies or on the value at which these assets 
were taken over by the Buckingham and Carnatic Company, Limited, 
from the predecessor companies?” 

The appellant agreed with the decisions of the Bombay and Patna 
High Courts and expressed the opinion that the allowance to be made 
in respect of depreciation of the assets acquired from the predecessor com- 
panies by the company should be calculated by reference to the value at 
which such assets were acquired by the company. ° | 

The appellant proceeded to refer three other questions, which he 
considered would arise in the event of the High Court adhering to the 
decision in Massey & Co., Ltd. v. The Commissioner of Income Tax, Madras. 
The said three questions were as follows:— 

Question 2.—Whether the Buckingham and Carnatic Company, Limited, 
is entitled to have the depreciation allowance from the year 1921-22 to 
1930-31 recalculated on the basis of that decision and to claim that the 
excess depreciation not allowed in those years should be allowed in its 
subsequent assessments or whether the claim for such excess depreciation 
lapses altogether? : > 

Question 3.—Whether the Buckingham and Carnatic Company, Limited, 
is entitled to claim depreciation on buildings taken over from the pre- 
decessor companies in its subsequent assessments at the rates in force each 
year, till the total of such allowances to the Company and its predecessors 
is equal to the original cost of these. buildings to the predecessor companies, 
or whether the Company should be allowed-to claim depreciation on these 
buildings in each of its subsequent assessments at the rates in force each 
year only for a period not exceeding the life of the asset fixed under the 
present Act, calculated from the date on which they were first brought 

into use by-the predecessor companies? 

Question 4.—In calculating the amount of depreciation allowable in 
subsequent years to the Buckingham and Carnatic Company, Limited, is 
the amount allowed to, the predecessor companies to be taken into account 
in applying Section, 10(2) (vi), Proviso (c) of the Act? 

The High Court held that it had not been shown that the decision in 
Massey’s case was incorrect, and answered the questions as follows:—. 
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Crm. - (1) That the respondent company herein is entitled to depreciation 
— allowance on the machinery and buildings taken over, calculated on the 
eda original cost of these assets to the aforesaid five predecessor companies. 
en (2) That the respondent company is entitled to the aggregate deprecia- 
SONER OF tion allowance based upon the original cost to the aforesaid predecessor 
IncomeE-~TAx companies. = 
r ic z (3) That the respondent company are entitled to an allowance for 
Con La. depreciation based upon a percentage on the original cost of the buildings 
Em to the predecessor companies. 
Sir Lencelot (4) In calculating the amount of depreciation allowable in subsequent 
Sanderson years to the Buckingham and Carnatic Company, Limited, the amount 


allowed to predecessor company shall be taken into account in applying 
Section 10(2) (vi) Proviso (c) of the Act. 
The main question is the first. The section`of the Indian Income-tax Act 
1922 which relates to this question is Section 10, and the material part 
thereof is as follows:— 
10.—(1) The tax shall be payable by an assessee under the head “Busi- 
ness” in respect of the profits or gains of any business carried on by him. 
(2) Such profits or gains shall be computed after making the following 


allowances, namely:— 


- (vi) in respect of depreciation of such buildings, machinery, plant, 
„r furniture being the property of the assessee, 2 sum equivalent to 
“such percentage on the original cost thereof to the assessee as may in any 
case or class of cases be prescribed: 
Provided that— 


year, or owing to the profits or gains chargeable being less than 
the allowance, the allowance or part of the allowance to which 
effect has not been given, as the case may be, shall be added to 
the amount of the allowance for depreciation for the following 
year and deemed to be part of that allowance, or, if there is no 
such allowance for that year, be deemed to be the allowance for 
that year, and so on for succeeding years; and 
(c) the aggregate of all such allowances made under this Act or 
` any Act repealed hereby, or under the Indian Income-tax Act, 
1886, shall, in no case, exceed the original cost to the assessee 
of the buildings, machinery, plant, or furniture, as the case may be; 
By Section 2(2) of the said Act, “‘assessee” means a person by whom 
Income-tax is payable. By Section 2(10) “prescribed”? means prescribed 
by rules made under this Act. 

No question arises in this appeal as regards the percentage prescribed 
by the rules. 

The answer to the first question in this appeal depends upon the 
construction, which is to be put upon the words in the Section 10(2) (vi): 
“the original cost thereof to the assessee.”’ 

The High Court of Madras were of opinion that the other High 

° Courts had stressed the importance of the words “to the assessee,” and 
had not. given sufficient importance to the words “original cost,” and that 
as there was an ambiguity the most favourable construction to the com- 
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pany should be given to the words. 

The learned Judges expressed the further opinion that the Legislature 
Was not envisaging any case of a successor company, and that what was 
in mind was the original company. 

The case for the company at the hearing before the Board was put 
in rather a different way. It was contended on the company’s behalf 
that the meaning of the above-mentioned material words was “the original 
cost thereof to the assessee for the time being” or “the original cost thereof 
to the assessee at the time of the original cost.” 

Their Lordships are not able to accept the construction of the material 
words adopted by the High Court, or that which was presented on behalf 
of the company before the Board. Both the above-mentioned construc- 
tions involve the insertion in the sub-section of words which are not to 
be found therein, and are not in the least necessary for an intelligible 
construction thereof: a method of construction to which their Lordships 
can give no countenance. 

They are of opinion that there is no ambiguity in the provisions of 
Section 10(2) (vi), and the ordinary and natural meaning of the words 
used must be taken as the proper construction. 

The sub-section provides for the allowance in respect of depreciation 
of buildings and machinery, which are the property of the assessee, to the 
extent of the percentage prescribed on the original cost thereof to the 
assessee. The word “‘assessee’” is used in the sub-section in two places: 
firstly with regard to the ownership of the property and secondly with 
regard to the original cost thereof. 

In the ordinary and natural meaning of ‘the sub-section the word 
assessee” used in the two connections must refer to the same person. Who 
then is that person? ‘The answer is given by the sub-section itself, namely, 
the person who owns the property in question and who is being assessed 
and the depreciation is to be based on the original cost of such property to 
such person, viz., in this case the company. If there were any doubt 
about this being the correct interpretation it would be removed by refer- 


ec 


ence to the definition of “assessee” contained in Section 2 (2) of the Act. - 


The word means the person by whom Income-tax is payable, in this case 
the company. 

It follows therefore that the cost which is to be considered for the 
purpose of the allowance for depreciation must be the original cost to the 
person by whom the Income-tax is payable, in this case the company. 

In the case of Massey & Co., Ltd. v. The Commissioner of Income 
Tax, Madras, three questions were submitted for the High Court’s opinion. 
The third was as to “res judicata,” to which no further reference need be 
made. ‘The first two were as follows:— 

' (1) Whether Messrs. Massey and Company, Limited who succeeded to 
the. business of the Madras Engineering Works Limited are entitled to carry 
forward for the purposes of assessment depreciation to which full effect 
could not be given in the years previous to the succession by Massey and 
Company, Limited. 

(2) Whether Messrs. Massey and Company, Limited can be allowed to 
calculate depreciation on assets taken over from the Madras Engineering 
Works Limited on the original cost of those assets to the latter, or at the 
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value at which they were taken over by Messrs. Massey and Company, 
Limited. 


The High Court for reasons stated in the judgment of the Chief 
Justice held that the answer to the first question should be in the affirma- 
tive. 
The answer to the above-mentioned second question was that the 
calculation must be made on the original cost to the Madras Engineering 
Company and not on the value at which the buildings, machinery, etc., 
were taken over by Massey and Co. It should be noted that no reasons 
for the decision with reference to the second question were given. 

In their Lordships’ opinion it is not necessary to express, and they do 
not express any opinion as to the correctness of the answer to the first 
question in the above-mentioned case, but they feel obliged to say that 
for the reasons, which have been already given, they cannot agree with 
the answer which the Madras High Court gave to the second question. 

In the case of the Commissioner for Income Tax, Bombay Presidency 
v. The Saraspur Mills Co., Abmedabad*, the High Court of Bombay refused 
to follow the decision of the Madras High Court in Massey v. Commissioner 
of Income Tax, Madras and held that 

(1) When an assessee succeeds another in business the words “on the 
original cost theredf to the assessee” in Section 10(2) (1) of the Indian 
Income-tax Act, 1922, refer to the original cost to the person who is 
being actually assessed and not to the previous owner of the business. 

(2) Consequently assessees are entitled to have the depreciation allow- 
ance under the said Section 10(2) (vi) of the said Act calculated on the 
original cost to them and not to the previous owner from whom they have 
purchased the business. " 

In Motirem Rosen Lal Coal Co., Ltd. v. Commissioner of Income Tax? 
the High Court of Patna approved of and followed the above-mentioned 
decision of the Bombay High Court, and dissented from the decision of 
the Madras High Court in Massey 8 Co. v. The Commissioner of Income 
Tax, Madras. 

For the reasons already stated their Lordships agree with the decisions 
of the Bombay and Patna High Courts in the above-mentioned cases on 
the question now under consideration. 

In view of that conclusion, it is not necessary for their Lordships to 
express any opinion on the second, third or fourth questions submitted to 
the High Court in this case, for, as the Commissioner pointed out in his 
reference, these questions only arise if it should be held that the decision 
in the case of Massey & Co. v. Commissioner of Income Tax, Madras, in 
respect of the matter raised in the first question was correct. 

~ Their Lordships therefore are of opinion that the appeal should be 

allowéd and the judgment and order of the High Court dated May 2, 1934, 
should be set aside. l 

The answer to the first question in the reference should be that the 


. company, which succeeded to the business of the five companies mentioned 


therein, is entitled under Section 10 (2) (vi) of the Act to depreciation 
1L L. R. 56 Bom. 129 SL I. R. 12 Pat. 12 


J 
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allowance on the assets taken over from the five predecessor companies 
calculated òn the value.at which those assets were taken. over by the 
. | company .from the predecessor companies, and not upon the original ‘cost 
of those assets to such predecessor companies. 

The company must pay the costs of the appellant in the High Court 
and of this appeal. 

“Their Lordships will humbly advise His Majesty accordingly. 

Appeal allowed 
The Solicitor, Indie Office—Solicitor for the appellant. 
Sanderson, Lee & Co.—Solicitors for the respondent. 
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Divorce—T rial not in open court—Decrees nisi and absolute—Voidable not vad Lom 
—Decrees not questioned by wey of appeal before expiry of time for eppeal beagle 


—Decrees unassailable—Open Court —Meaning of. 

Publicity is the authentic hall-mark of judicial as distinct from admi- 
nistrative procedure, and subject to certain strictly defined exceptions such 
as applications properly made in chambers and infant cases, “every court of 
Justice is open to every subject of the king.” The actual presence of the 
public is never of course necessary, but the court must be open to any 
who may present themselves for admission. The trial of a divorce suit 
is not within any exception. 

An undefended divorce suit was heard in the Judges’ law library. Al- 
though the library was not in fact closed to the public, there were sur- 
rounding appearances which were likely to lead an ordinary member of 
the public to think that he was not entitled to enter. Before taking his 
seat the Judge announced that'he was sitting in open court. Neither the 
Judge nor counsel were robed. At the conclusión of the proceedings a 
decree nisi was pronouyced, which was subsequently made absolute. In 
other respects the proceedings were quite regular. Subsequent to the 
remarriage of the petitioner and after expiry of time for appeal, the res- 


pondent in the divorce suit brought an action seeking to have the decrees. 


nisi and absolute set aside on the ground ister alia that the trial of the 
divorce suit was not in ‘Open Court’ and as a result the decrees in question 
were actually null and void. Held, (1) that the Judge on this occasion, 
albeit unconsciously, was denying his court to the public in breach of their 
right to be present, and the inroad upon the of publicity made in 
this instance was not one to be justified and must be condemned; (2) that 
the decrees nisi and absolute obtained as a result of a trial not in ‘Open 
Court’ were voidable only and not void; (3) that the decree absolute not 
having been questioned by way of appeal before time for appeal had expired 
or before the rights of third parties had intervened, had become unassail- 
able. 


APPEAL from a decision of the Appellate Division of the Supreme 
Court of Alberta. 
5 © P.G A. 25 of 1934 ` 
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Wilfrid Greene, K. C., Horace Douglas and R. O. Wilberforce for 
the appellant. 
G. B. Woods, K. C. and Frank Gabem for the respondent. 


The following judgment was delivered by 


Lorp BLANESBURGH—Questions of wide general importance—of 
interest in some of their aspects to the whole Dominion and even beyond 
—are raised by this appeal from the Supreme Court of the Province of 
Alberta. The questions discussed in the judgments appealed from are 
concerned with the degree of publicity called for at the trial of divorce 
suits—in particular undefended divorce suits in the Province: their Lord- 
ships, however, will have to deal, in addition, with the effect upon a decree 
nisi made at such a trial and upon a decree absolute following thereon 
when-it is shown—as in this case is alleged, that the proceedings at the 
trial were devoid of sufficient publicity—were, in short, not held in 
“Open Court.” for gy I 

The facts which raise these questions are not in the present case in 
dispute and may be stated as follows:— 

The appellant and the respondent—they will throughout be generally 
so referred to—were married on April 17, 1908, in the United States. 
Their subsequent matrimonial domicil, however, was in Alberta. They 
lived at Edmonton where they must have been prominent citizens—the 
respondent in 1931, being, or shortly afterwards succeeding to the office 
of, Minister of Public Works for the Province. 

On March 17, 1931, he instituted in the Supreme Court of Alberta, 
divorce proceedings against his wife. He accused her of misconduct with 
one Roy Mactern. She made no answer to the charge. She put in no 
defence. She filed no demand of notice. Accordingly the action was 
appointed for trial without further intimation to her. It was tried on 
April 22, 1931, by Mr. Justice Tweedie, sitting in the Judges’ law library 
of the Court House at Edmonton. The learned Judge, on that day and 
in that place after taking the evidence of the respondent and of two wit- 
nesses called on his behalf pronounced a decree nisi and gave to the res- 
pondent the custody of the four children of the marriage—all of them 
sons, the youngest a boy of seven. 

It is not unlikely, if one may judge from passages in the record, that 
the retention by the respondent of the custody of that youngest son, lies 
at the root of much of the later troubles between the parents. 

In due course however, there having been no intervention by the 
appellant or anyone else, the decree nisi was by decree of June 28, 1931, 
made absolute and the marriage between the appellant and respondent 
was, at least apparently, finally dissolved, with this statutory result, that, 
after the time for appeal had expired, it became lawful for both parties 
to marry again as if their prior marriage had been dissolved by death— 
all in terms of Section 57 of the Matrimonial Causes Act, 1857—a section 
which has always been of the law of Alberta. 

And of that pavilege the respondent in due course availed himself. 
In July, 1932—long after the time for any appeal from the decree abso- 
lute had expired, he married Mrs. Mattern, the former wife of Roy Mattern 


J 
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already mentioned. She had obtained a divorce from her husband on 
account of his misconduct with the appellant. ‘Three months after the 
respondent’s marriage to Mrs. Mattern—in October, 1932—the appellant 
commenced against him the action out of which this appeal proceeds. 

As originally framed the action was not directed to questions 
with which their Lordships are now alone concerned. Its claim was to 
have rescinded and set aside the decrees nisi and absolute obtained by the 
respondent in the divorce action on the allegations, in effect, that these 
decrees had resulted from the respondent’s perjury in stating in evidence 
at the trial that there had been no collusion. between himself and the 
appellant whereby the necessary evidence of her adultery had been obtained 
and that there had been no condonation of that adultery. 

In the statement of claim as first delivered, it is recorded, almost 
casually, that the trial at which these alleged false statements were made 
took place in the Jaw library of the Court House at Edmonton. But none 
of the relief asked is grounded on that statemeht. Moreover, it is im- 
portant to observe that the relief so far claimed was based upon the foot- 
ing that the impugned decrees were voidable only and that the interven- 
tion of the Court for their rescission was necessary. It was. not until 
November 13, following that the questions now in contest were raised 
by amendment: then for the first time was it alleged that the trial of the 
divorce action in the library was not a trial in open court—and as a result 
that the decrees in question were actually null and yoid—an allegation and 
a claim of peculiar seriousness not only to the respondent, in view of his 
second marriage, but to the wife of that marriage who, be it noted, is no 


party to this ap 
By order dated November 28, 1932, this new issue was directed 
be tried before the earlier issues in the cause. : 


And it has been so tried, with the result that by an order of the 
Supreme Court (Ewing, J.) of December 20, 1932, affirmed, on appeal, 
by an order of the Appellate Division of February 21, 1933, it has in effect 
now been found that the divorce trial did take place in open court and 
the appellant’s action so far as it questions the sufficiency of that trial 

n dismissed. 

The present is an appeal from these orders of dismissal. The appel- 
lant has by special leave been. permitted to present and prosecute her 
appeal in forma pauperis. By it she challenges the finding in question. 
The trial, she contends, did not take place in open Court, and once the 
finding that it did is displaced, it results, so she asserts, that the decrees 
following thereon being null and void should now be so declared. 

It may be stated here that the original issues in the appellant’s action 
have now also been tried and in the Court of first instance have resulted 
in a judgment adverse to her. But that judgment is the subject of a 
pending appeal to the Appellate Division, and their Lordships accordingly 
do not further refer to it. They confine their attenion exclusively to the 
questions raised by the issue separately tried, and it will they think be 
convenient first to deal with the actual finding of the Courts below. Was 
the.trial really held in open Court, or was it not? An important question 
as will presently be seen, - ~ wean IR 
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The Judges’ library at Edmonton in which the trial took place is not 
one of the regular Courts of the Court House there, and it is a circums- 
tance on which reliance has been placed by the appellant that at the time 
of the trial in that room and indeed throughout the afternoon of that 
day one or more of these Courts was available. Up to a point, however, 
this fact is of little or no importance. There is at Edmonton no announce- 
ment with reference to a trial in a regular Court that would be withheld 
in the case of a trial in the Judges’ library. There is there no daily cause 
list. No printed or written notice of the business in progress is apparently 
exhibited. Information on that subject is, it seems, obtained from the 
orderlies in attendance, and they, apparently, would know as much about 
a case appointed to be heard or being heard in the Judges’ library as about 
one appointed to be heard or proceeding elsewhere. Had the learned 
Judge on the occasion in question directed this divorce case to be taken 
in one of the empty Courts no greater degree of publicity would apparent- 
ly, so far, have attended’ the proceedings. 

In the matter of facilities for public access to the Court rooms on 
the one hand and to the Judges’ library on the other there is, however, 
a very great difference to be noted: to the Court rooms direct public access 
is provided from a public corridor which encircles the entire second floor 
of the Court House. But there is no such direct access to the Judge 
library. It is approached through a double swing door in the wall of the 
same corridor immediately opposite the top of the stairway. One wing 
of the door is always fixed—the other although swinging close is usually 
unfastened. On the fixed wing is a brass plate with the word “Private” 
in black letters upon it. As to the unfastened swing door—the door to 
which alone when it is open the word “Private” has any sensible applica- 
tion—it ‘opens on to an inner corridor in which, opposite, is a door of 
the Judges’ library. 

It was in evidence that the word “Private”? on the outer door did not 


-in fact deter or hinder entry to the inner corridor by practitioners and 


other familiars of the building and the door unfastened is not usually 
officially guarded. It was accepted too that the opening wing of the 
swing door was unfastened during the trial and it was proved, as will later 
appear, that the inner door of the library was kept open throughout. But 
there remains the serious question, to which their Lordships must return, 
whether these swing doors with “Private” marked upon one of them were 
not as effective a bar to the access to the library by an ordinary member 
of the public finding himself in the public corridor as would be a door 
actually locked. 

On the day of the trial, Mr. Justice Tweedie was not a Judge in 
attendance at the Court House. For the convenience of one of the wit- 
nesses who was coming from a distance; he had arranged to take the case 
himself on that day. It was only a few minutes before the hour appoint- 
ed that "he definitely selected the Judges’ library as the place for the hear- 
ing, and he so informed the Clerk of the Court. 

The proceedings took place during the luncheon interval, probably 
as the most convenient hour for all concerned. They were in one respect 


less formal than those of an ordinary trial in open Court. The learned 
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Judge was not robed. Neither was Counsel. In other respects the pró- Gv 
ceedings seem to have been -quite regular. Tweedie, J. entered the library 7... 
from a door accessible only to Judges. He was attended by an official © — 
short-hand writer and by the Assistant-Clerk of the Court—Mr. Mason. McPxesson 
Before taking his seat at the head of the table in the library he stated ycprmson ` 
that he was sitting in open Court, a statement suggested, no doubt, by — 
Section 5 of the Judicature Ordinance of the North West Territories later BI mie ý 
~ to be mentioned. He directed Mr. Mason to open and to keep'open the 97s 

door already mentioned leading from the library to the inner corridor. 

He evidently overlooked the swingdoor outside, with its appearance of 

being closed and its warning against public intrusion, for he gave no direc- 

tion with regard to that door. Probably, the door being rarely closed it 

was the legend upon it that he forgot. Had he recalled that word “Pri- 

vate” and appreciated its significance, then, judging by his action with 

reference to the inner door he must either, it would seem, have had it 

plainly opened or he must have sat elsewhere. 


In point of fact no member of the public entered the library while the 
trial proceeded. Only the learned Judge and Counsel, the respondent with 
his two witnesses, called in one after the other, and the Court officials 
already mentioned were there. 


Having now closed their account of the proceedings, their Lordships 
pause, to join with every one concerned, in affirming their own belief in 
the complete bona fides of the learned Judge in everything he did on this 

- occasion, He stated to Mr. Justice Ewing, the trial Judge of this separate 
issue, that it was his desire to restrict publicity but not in any way out 
of regard for the feelings or in deference to the position of the respondent 
personally. The suggestion that the procedure adopted on this occasion 
is traceable to the fact that the respondent was a Minister gf the Crown 
is one easily made and readily accepted by credulous minds. It is right 
therefore that being unfounded, it should be definitely repelled. Their 

` Lordships unreservedly accept the statement of the learned Judge on this 
subject. For the rest, they believe that it was unhealthy notoriety rather 
than normal publicity that he really desired to restrict. It could hardly 
have been anything else. The respondent, after all, was plaintiff and not 
defendant in this undefended suit. He needed no protection, and in view 
of his position it is a satisfaction to place it upon record that learned 
Counsel for the appellant disclaimed making any kind of reflection on the 
respondent in relation to any incident attending the trial. In that matter 
at any rate he is the victim of misfortune. Their Lordships, reading his ' 
evidence—the evidence, they assume, of a layman—are very ready to con- 
clude that to him there appeared to be nothing in the proceedings of that 
day in any way out of the normal. 

r Now, the learned Judges in Alberta, applying to the case the prin- 
ciples enunciated in Scott v. Scott (post) as those by which they were bound 
have, as already stated, reached the conclusion—McGillivray, J. with some 
hesitation—that the trial in the library, as just described, was a hearing in f 
open Court, and their Lordships are impressed by the weighty considera- 

tions that can be ranged in support of that view. The facts of this case, 


kas 
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for example, have little correspondence with-those in Scott v. Scott’ the 
authority constantly referred to in argument. as the foundation for the 
appeliant’s claim. ‘That suit was heard in camera by direct order of the 
‘Registrar, his justification being that he was thereby merely following well 
established and authentic practice. As a result the public were deliberately 
as well as effectively excluded from the Court. Here, on the other hand, 
there was no actual exclusion of the public, although there was no actual 
public attendance. No such exclusion was intended nor, possibly, even 
desired. The learned Judge would probably have been gratified by the 
presence of a small audience. But, even although it emerges in the last 
analysis that their actual exclusion resulted only from that word “private” 
on the outer door, the learned Judge on this occasion, albeit unconsciously, 
was, their Lordships think, denying his Court to the public in breach of 
their right to be present, a right thus expressed by Lord Halsbury in Scott 
v. Scott (supra at p. 440): “Every Court of Justice is open to every subject, 
of the King.” 

To this rule, there are, it need hardly be stated, certain strictly defined 
exceptions. Applications properly made in chambers and infant cases 
may be particularised. But publicity is the authentic hall-mark of judi- 
cial as distinct from administrative procedure, and it can be safely hazarded 
that the trial of a divorce suit, a suit not entertained by the old Ecclesiasti- 
‘cal Courts at all, is not within any exception.. 

The actual presence of the public is never of course necessary. Where 
Courts are held in remote parts of the Province, as they frequently must — 
be, there may be no members of the public available to attend. But even 
so the Court must be open to any who may present themselves for admis- 
sion. The remoteness of the possibility of any public attendance must 
never by judicial action be reduced to the certainty that there will be 
none. - 

And their Lordships in reaching the conclusion that the public must 
be treated as having been excluded from the library on this occasion have 
not been uninfluenced by the fact that the cause then being tried was an 
undefended divorce case. To no class of civil action is Lord Halsbury’s 
statement more appropriate. In no class of case is the privilege more 
likely to be denied unless every tendency in a contrary direction, when- 
ever manifested, is definitely checked. 

So long as divorce, in contrast with marriage, is not permitted to be 
a matter of agreement between parties, the public at large—their Lord- 
ships are not now referring to the prurient minded among them who revel 
in the unsavoury details of many such cases—but the public at large are 
directly interested in them affecting as they do, not only the status of the ~ 
two individuals immediately concerned but, not remotely when taken in | 
the mass, the entire social structure and the preservation of a wholesome 
family life throughout the community. 

And their Lordships are not surprised to find disclosed in the record 
traces of a practice existing in Edmonton, one not in their experience con- 
fined to Alberta, which seems to regard too lightly the duty of hearing 
these suits in public and with all appropriate c¢remony. The trial of 

171913} A. G 417 


-AL JR / PRIVY COUNCIL 733 


undefended suits in the Judges’ library with its warning off notice, al- 
though perhaps infrequent has been by no means unknown. Mrs. Mattern’s 
_ suit, for instance, was heard there. Such suits seem to have been heard, 
on occasion, in a Judge’s private room and, very probably, because no 
public attendance was anticipated, it appears that in the present case the 
discarding of the robe of ceremony was regarded both by Judge and 
Counsel as a matter of course. 

And there is perhaps no available way to correct these tendencies more 
effectively than to require that the trial of these cases shall always take 
place and in the fullest sense in open Court. This requirement must be 
insisted upon because there is no class of case in which the desire of parties 
to avoid publicity is more widespread. ‘There is no class of case, in which 
in particular circumstances, it can be so clearly demonstrated even to a 
Judge that privacy in that instance would be both harmless and merciful. 

Again publicity goes far to prevent the trial of these actions, where 
one is superficially so much like another from becoming stereotyped and 
standardised so that the ability to dispose of them with a minimum ex- 


penditure of judicial time is even now apparently regarded in some quar- 


ters as the convincing test of judicial efficiency. 

Moreover the potential presence of the public almost necessarily in- 
vests the proceedings with some degree of formality. And formality 
perhaps the only available substitute for the solemnity by which, ideally 
at all events, such proceedings especially where the welfare of children is 
involved should be characterised. That potential presence is at least some 
guarantee that there shall be a certain decorum of procedure. If at other 
public sittings of the Court it is the rule for both Judge and Counsel to 
be robed it is pessimi exempli that for the trial of an undefended divorce 
case the gown of ceremony should be discarded. 

These are some of the considerations which have led their Lordships 
to take a more serious view of the absence of the public -from the trial of 
this divorce action than has obtained in the Courts below. Influenced by 
them their Lordships have felt impelled to regard the inroad upon the 
rule of publicity made in this instance—unconscious though it was—as 
one not to be justified and now that it has been disclosed as one that must 
be condemned so that it shall not again be permitted. 

It will be seen that in reaching this conclusion their Lordships, like 
the learned Judges in Alberta, have dealt with the case as if the principles 
applicable were those enunciated in Scott v. Scott (supre). In taking 
that course they have not forgotten the elaborate and careful argument 
- by which Mr. Woods for the respondent sought to establish that in view 
_ mainly of the section of the ordinance already referred to and the Divorce 

Rules of the Supreme Court the rule of publicity in divorce suits was less 
rigid in Alberta than it is in England, maintaining indeed that in Alberta, 
for the trial of undefended divorce suits, no publicity was required. Their 
Lordships do not discuss this suggestion. They think that the answer to it 


` 


made by Mr. Greene in reply was complete and they leave it there, referring l 


only to the decision of the Judicial Committee in Board v. Boerd® as the 
source of the law of Alberta on this subject. 
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But what is the result of the irregularity in procedure now disclosed. 
This question had not to be dealt.with in the Courts below. It must now 
be disposed of by the Board. The appellant claims that the irregularity 


: operates to render the supervening decrees null and void: she advances the 


position that inevitably and with no power of rectification in any pro- 
vincial authority, judicial or otherwise, the change of status effected on 
the face of it by the decree absolute does not result: that to this decree 
absolute Section 57 of the Matrimonial Causes Act 1857 has no application 
and that any subsequent marriage of either party to it, not being entitled 
to the protection of that section and contracted in the lifetime of the 
other, is bigamous and its offspring illegitimate: that this inescapable result 
ensues, whatever be the breach of the rule in its attendant circumstances 
—whether, at one end of the scale, it be a calculated and interested secrecy: 
or whether, at the other end of the scale—and as here—the result of mere 
forgetfulness: and finally, but separately, that a declaration to the effect 
stated can properly here be made in the absence, as respondent, of Mr. 
McPherson’s second wife. ~ 

It is agreed however that there is no case to be found in the books 
justifying these propositions. And their Lordships are of opinion, that 
neither on principle nor by authority can they be supported, that the 
decrees here in question were voidable only, and not void, and that the 
time for avoiding them has long gone by. 

Their Lordships would observe, in passing, that they are not in this 
case dealing with a decree nisi pronounced after a travesty of judicial pro- 
ceedings—a mere stage trial The quality of a decree pronounced after 
such an idle ceremonial may be left to be dealt with when it is produced. 
Here their Lordships are dealing with a decree pronounced after a serious 
trial free from every other defect in procedure, and one entered and re- 
maining on the Court files as regular in every respect. ` To say that such 
a decree is void would seem to be out of the question. If the law were 
so to treat it, the remedy would be far worse than the disease it was design- 
ed to cure. To say that it is voidable states a result which their Lordships 
think entirely meets the case. 

And that that is the true result emerges from an authority which, 
although not direct, is, in their judgment, completely analogous—the case 
of Dimes v. Grand Junction , in which it was held that an order 
made by a Lord Chancellor who was personally interested in the result 
was, while voidable, not void. In that case the Judges were consulted 
and their opinion was given by Mr. Baron Parke. It was to the effect 
that the Lord Chancellor by reason of his interest was disqualified from ` 
judging in the cause but that his decree was not in consequence absolutely . 
void. It was voidable only, and, challenged on appeal it was set aside by 
the House of Lords. 

Learned Counsel for the appellant did not find it possible to dis- 
tinguish Dimes’s case (supra) from the present case except upon the ground 


© that the objection there taken to the decree was one whith, as it merely 


affected property could have been waived by the appellant and was there- 
fore voidable only: but that the decrees here involved questions of status 
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in which the public was interested: that there could be no waiver of the 
public right and that accordingly the decrees here were void. But this 
presupposes that no intervention in due time on the part of, the public 
is, in such cases as the present possible, and that supposition is, their Lord- 
ships think, mistaken. In the present case it was open to the Attorney- 
General of the Province or the King’s Proctor on his behalf had he in the 
public interest thought fit to move by way of appeal, or before time for 
appeal had expired to move the Trial Judge himself to discharge the im- 
pugned orders on the ground that the trial, from which both resulted had 
not been held in open Court. In other words the public through the 
Attorney-General had the fullest right of intervention. 

But any such intervention had to be made before time for appeal 
had expired or before the rights of third parties had intervened. Just as 
a contract to take shares in a company induced by fraud, and being void- 
able only, may be set aside before winding up commenced but not later, 
after the rights of the company’s creditors have intervened—so here the 
order absolute cannot be touched after the time for appeal therefrom has 
passed, a new status has been acquired, or in this,case after the respondent 
having remarried is entitled as is also his wife to the protection afforded 
by Section 57 of the Matrimonial Causes Act 1857. It follows in ‘their 
Lordships’ judgment that the appeal fails: the order absolute, although 
originally voidable, having become unassailable by the time the appellant’ 8 
claim was made. 

In these circumstances it is unnecessary for their Lordships to consider 
whether any declaration that the decree was void could in any case have 
been made in a proceeding to which the present Mrs. McPherson was no 
party. Nor is it necessary for them further to examine the case of Scott 
y. Scott (supra) for the purpose of showing that the order there made was 
not regarded by any of the noble Lords concerned nor by the Attorney- 
General nor by- either of the parties to the appeal as affecting in any 
way the order absolute which had in fact been made and at the 
instance of the appellant too while her appeal to the House of Lords was 
pending. ‘The decree absolute in Scot v. Scott (supra) as their Lordships 
have ascertained, still stands on the files of the Court intact: and so stands 
along with many another previous decree in a nullity suit made after a 
hearing in camera. In fact the decree was in no way affected by the 
judgment of the House notwithstanding that in its opinion the order 
directing the proceedings at the trial to be held in camera was so com- 
pletely beyond the powers of the Court that, ee obtained at the 
{nstance of the appellant herself, it might be disobeyed by her with 
impunity 

: On ae whole case, their Lordships are of opinion ‘that this appeal 
should be dismissed. And they will humbly advise His Majesty accord- 
ingly. 

Appeal dismissed 

Lawrence, Wes &@ Co.—Solicitors for the appellant. 

Blake & Reddin—Solicitors for the respondent. ` 
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GENDA MAL 
l Versus 
Pate SURHIDARSHAN LAL alias SUDARSHAN LAL” 
Civil Procedssre Code, Order 21, Rules 116 end 122 and Section 145—Supurddar— 
Position of—Duty of—Liable as surety wader Section 145, Civil Procedure 
Code 


A supurdder takes charge of the property as if it had belonged to the 
judgment-debtor and had been attached by the court and had been entrusted 
to him for safe custody on the distinct understanding that he had to 
restore it or pay its price whenever called upon by the court or the court 
amin, It is no business of the custodian to decide for himself whether 
the attachment has ceased or that the execution is struck off or whether 
the property belonged to the judgment-debtor or to the objector who had 
put forward his claim. His responsibility arises under the written under- 
taking given by him as well as under Order 21, Civil Procedure Code and 
he cannot exonerate himself from the liability imposed on him on the 
ground that he in good faith handed over the property to a third person. 
It is his duty to obtain the instructions of the Court before handing over 

” the property which had been given under his charge. 

A supurdder is liable as a surety under Section 145, Civil Procedure Code. 
Shakir Hussein v. Chandoo Lal, 1931 A. L. J. 865 followed. 

LETTERS PATENT APPEAL against the decision of the Hon’sLe MR. 
JUSTICE NIAMATULLAH. 


K. C. Mital for the appellant. 


P. L. Banerji for the respondent. 
The judgment of the Court was delivered ‘by 


SULAIMAN, C. J.—This is a Letters Patent Appeal arising out of an 
execution proceeding. An ex perte money decree was obtained, and in 
execution of it certain properties alleged to belong to the judgment-debtor, 
Chaman, were attached by an order of ‘the execution court. An amin 
went to the spot and made the attachment and handed over the custody 
of these properties which consisted of cattle and grain to the appellant, 
Genda Mal, who agreed to take charge of the attached properties as 
supurddar and executed a swpurdnama under which he undertook to restore 
the properties whenever called upon by the court or the court amin. This 
happened on February 4, 1932. Later an application was filed by the 
judgment-debtor to have the ex parte decree set aside, and on April 20, 
1932 the ex parte decree was set aside, the case was restored to its original 
number on the file. But on the same date the decree-holder applied for 
attachment before judgment,-and the court passed an order that the pro- 
perties should be held to be attached. The appellant, Genda Mal, on 
June 4, 1932 handed over the properties in his custody, not to Chaman, 
nor to the decree-holder, nor even to the amin, but to a third objector, 
who had filed objections under Order 21, Rule 58, and whose objections 
had not till then been decided. Had the supurddar made any enquiries 
from the court he would have at once found out that although the ex parte, 
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` decree was set aside, there was a fresh order for the attachment of the 
properties. He would have also ascertained that the properties had been 
attached as belonging to Chaman, and that the objections of the objector 
had not yet been disposed of. He, however, took upon himself the 
responsibility of handing over the properties to the objector as he alleges. 

On an application bake made to the court the execution court held 
that the supurddar was liable for the value of the properties entrusted to 
him, and passed an order against him to make good the loss. On appeal 
the lower appellate court came to the conclusion that as soon as the ex parte 
decree was set aside the original attachment came to an end and the 
supurddar was at liberty to do what he liked with the properties in spite 
of the fact that there was another order of attachment and in spite of his 
previous undertaking. On appeal a learned Judge of this Court has come 
to a different conclusion and has restored the order of the first court with 
a slight modification. . 

So far as the question of the liability of the supurddar is concerned, 
we agree with the view expressed by the learned Judge that he must be 
liable. Under Order 21, Rule 116 when livestock is attached in execu- 
tion of a decree it shall ordinarily be left at the place where the attach- 
_ Ment is made either in custody of the judgment-debtor on his furnishing 
security, or in that of some landholder or other respectable person willing 
to undertake the responsibility of its custody and to produce it when 
required by the Court. So far as other movable properties are concerned, 
the attaching officer subject to the approval of the Court has to make 
such arrangements as may be most convenient and economical. ‘The supurd- 
dar takes charge of the property as if it had belonged to the defendant 
judgment-debtor and had been attached by the Court and had been en- 
trusted to him for safe custody on the distinct understanding that he had 
to restore it or pay its price whenever called upon by the court or the 
court amin. It is no business of the custodian to decide for himself 
whether the attachment has ceased or that the execution proceeding is 
struck off, or whether the property belonged to the judgment-debtor or 
to the objector who had put forward his claim. His responsibility arises 
under the written undertaking given by him as well as under Order 21, 
and he cannot exonerate himself from the liability imposed on him on 
the ground that he in good faith handed over the property to a third 
person. Even assuming that the attachment came to an end as soon as 
the ex parte decree was set aside, the supurddar ought not to have believed 
this to have happened on mere information received from a third party. 
It was his duty to obtain the instructions of the court before handing 
over the properties which had been given under his charge. ‘The liability 
of a supurddar has been made clear in the case of Shakir Hussain v. Chandoo 
Lal 


The learned Judge of this Court, however, has gone on to express his 
own opinion that the view-of: the:-Full Bench was not correct so far as the 
liability of the custodian as a.surety is concerned. It is open to a single 
Judge of this Court to entertain. æ doubt on any question of law, but he is 
bound to follow the Full Bench ruling, and the operative portion of his 
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order must be in strict accordance with the ruling of the Full Bench and- 
should in no way deviate from it. In the case referred to above, Mukerji, 
J. at page 870 held distinctly that the case of a supurddar came under 
Section 145, Civil Procedure Code, which was applicable. Indeed he went 
further and suggested that it would not be clear for what reason it could 
be said that Section 145 was not applicable. Boys, J. also at page 873 
remarked that apart altogether from other considerations there is no rea- 
son why in suitable circumstances Section 145 should not be applicable. 
One of us who was a member of the Bench on page 874 held that Section 
145 was applicable. Under Section 145 when a person has become liable 
as a surety for the restitution of any property taken, or for the fulfilment 
of any condition imposed on him under an order of the court in an execu- 
tion proceeding, the decree may be executed against him as if he were a 
person who had rendered himself personally liable. The essence of an 
attachment order is that the property should come under the control of 


the court and any transfer or disposal of it should be void and subject to 


the attachment. ‘The properties in this case had been attached as those 
belonging to the defendant, and they had been taken in execution of a 
décree against him, and the supurddar had come forward as a person who 
undertook to restore the properties and made himself liable. His under- 
taking was tantamount to an undertaking that the properties would not 
be transferred or disposed -of without the perthission of the Court and 
would be restored to the court. ‘The word ‘surety’ in Section 145 is used 
in a wider sense and applies even to cases where there may be no under- 
taking for the payment of money. The view of the Full Bench that the 
supurddar is liable as a surety under Section 145 must prevail. The point 
which was emphasised in the Full Bench but has been overlooked by the 
learned Judge is that Section 145 speaks of a person who has become 
“liable as surety” and does not say ‘who is a surety himself.’ 

The learned Judge has thought that Section 151 applies and has given 
effect to the jurisdiction of the court under that section. It is 2 mistake 
to suppose that Section 151 confers any special jurisdiction on civil courts. 
It is merely a saving clause which saves inherent power of the court which 
may exist independently of that section from being limited by the provi- 
sions of the Code. Ordinarily there is no inherent power to pass orders 
against the persons who are not parties to the court; but for the appli- 
cability of Section 145 it may be difficult to proceed against a supurddar 
unless he could by some stretch of the imagination be considered to be an 
officer of the court. : 
= We accordingly direct that the order of the execution court should 
be considered as an order passed under Sectidn 145, Civil Procedure Code; 
and with these observations we dismiss the appeal with costs. 
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: LAKHAN SINGH AND OTHERS 
_ Versus 
EMPEROR* 
Penal Code, Sec. 395—Dacolty—Minimaum sentence to be imposed in ordinary 
circumstences. 


= ~ 


ALLSOP, J. 


In ordinary circumstances a sentence of rigorous imprisonment for a Ganca NaTm, 


period of seven years is the least sentence which should be passed in cases 
of dacoity. l 


CRIMINAL REVISION from an order of LAKSHMAN PRASAD ESQ., Ses-. 


sions Judge of Bijnor. 
Sankar Saran (Government Pleader) for the Crown. 
D. P. Maleviya for the opposite parties. 
The Court delivered the following judgment:— 


The appellants are Lakhan Singh, Chhotey and Tulshi. They have 
been sentenced for an offence of dacoity under Section 395 ofthe Indian 
Penal Code; Tulshi to rigorous imprisonment for a period of 2 years and 
Lakhan Singh and Chhotey to rigorous imprisonment for a period of one 
year each. They have appealed from jail and the Local Government has 
made an application to us for the ies E of the sentences passed 
upon them. The appellants are not represented in their appeal but they 
have briefed counsel to oppose on their behalf the application made in 
The offence was committed in the town of Nagina in the house of a 
woman called Mst. Allah Bachai. -She was living alone with her two 
daughters Mst. Rashidan and Mst. Hamidan, girls of 15 and 12 respective- 
ly. She was awakened at night by a man catching her throat and asking 


her to tell him where her property was. - She called for help and her two. 


daughters tried to protect her. One of them received a blow on the head 
with a lsthi and 9 other was injured slightly with a knife. All three 
women shouted and a number of neighbours came to their assistance. 
When this happened the dacoits ran away. It is explained that there were 
five persons participating in the crime. 

A head constable and two constables were passing outside the house 
at the time on their rounds. They saw two men running away. The 
head constable sent the constables in pursuit and himself entered the house 


` with a number of neighbours who had assembled. The appellant Lakhan 


Singh had hidden in the latrine and he was arrested on the spot. The 
constables came up with the two men whom they were chasing. They 
hit at one of them with a letbi and caused him a slight injury but he 
managed to escape through a grove. The other man who was running 
away was seized by two men who were coming in the opposite direction. 
He is the appellant Tulshi. i 

The Sub-Inspector heard the name of the appellant Chhotey in the 
-course of his investigation and he succeeded in arresting him soon after 
in the house of Tulshi. It was found that he had an injury op his. person 
i "Cr. Rev. 873 of 1935 . ie a y 
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which might have been caused by the constables when they were trying 
to catch him. 

The defence of Lakhan Singh'is that he was not arrested in the house 
at all, but we see no reason to disbeleve the evidence of a number of 
witnesses who depose to his arrest and who have no reason for implicating 
him falsely. Similarly we have no reason for doubting the evidence of 
the witnesses who saw Tulshi running away from the scene of the crime 
and who say that he was caught by the constables and the two men whom 
we have already mentioned. He says that he was arrested at his own house, 
but we do not believe his story and we have no doubt that he is guilty. 


- There is evidence that he was one of the persons concerned in the dacoity 


apart from the evidence that he was seen running away and was caught. 

The third appellant Chhotey was identified by a number of persons as 
having taken part in the dacoity. His story that he was arrested at the 
house of a respectable gentleman in whose service he was is not supported 
by any evidence. He made contradictory statements saying at one time 
that he was in the house of his employer and at another ae he was in 
the house of a doctor where his employer had left him. Neither of these 
gentlemen have come forward to give evidence on his behalf. ‘The medical 
evidence shows that he was injured. He says that the injuries were caused 
after his arrest because the police beat him. We think that this is an 
improbable story and we are unable to accept it. We have no doubt 
that the evidence of the witnesses for the prosecution is reliable and that 


‘this man was concerned in the crime. The appeals must be dismissed. 


We find it difficult to understand how the learned Sessions Judge came 
to pass the light sentences which he has passed. It has been argued on 
behalf of the appellants that this was only a technical dacoity. We can- 
not agree. There is evidence that there were five men concerned. ‘They 
went into apartments occupied by three defenceless women with the inten- 


‘tion of committing robbery. ‘They caught Mst. Allah Bachai by the 


throat and wounded two girls of-15 and 12 years of age. It is true that 
they did not succeed in their object of committing theft but that was due 
to the fact that the neighbours were prepared immediately to come to the 
assistance of the women. We consider that this was a very serious crime 
in 

The man -Tulshi has admitted that he was sentenced to imprisonment 
for burglary in the year 1923 and for house-breaking by night in the year 
1928. Then in the year 1929 he was bound over under Section 109 of ” 
the Code of Criminal Procedure because he was, we presume, unable to 
account for his presence in some place or was suspected of concealing his 
presence in order to commit a crime. Again in the year 1931 he was 
bound over for a year under Section 110 of the Code of Criminal Proce- 
dure probably because he was a habitual house-breaker and robber. He 
is an incorrigible criminal and undoubtedly he should receive a very severe 
sentence. It appears that he had decided to embark upon a career of 
more serious and violent crime. 

The other two men, Lakhan Singh and Chhotey, do not appear to 
have been convicted on any previous occasion and itis argued on their 
behalf that they are 24 and 20 years of age respectively. We think how- 


“ - - 
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arerdae A pian a very eo conduct. 
Dacoity is a most serious crime which it is difficult to detect in. the sense 
of bringing home the offence to the ‘culprits and it is an offence which 
gives rise to a great deal of misery. _ We consider that in ordinary cir- 
cumstances a sentence of rigorous imprisonment for. a period of 7 years 
is the least sentence which should be 

We dismiss the appeals of the appellants Tulshi, Lakhan Singh and 
Chhotey. We enhance the sentences passed upon them by the learned 
Sessions Judge. We sentence Tulshi to rigorous imprisonment for a period 
of 10 years ahd we sentence Lakhan Singh and Chhotey to rigorous im- 
prisonment for a period of 7 years each. The sentences are pasa under 
Section 395 of the Indian Penal Code. 


JOHN BROTHERS (MESSRS.), AGRA THRovcH MAJOR 
A. U. JOHN 
Versus 
OFFICIAL LIQUIDATOR OF THE AGRA SPINNING AND. 
WEAVING MILLS COMPANY, LIMITED, AGRA* 


Companies Act (VII -of 1913), Sec. 188—Inter pretation of —‘Purchaser?—"Or 
other person from whom money is dus”’—Meening of—Person entering into 
contract with liquidator during winding “ W kether court. in liquidation 
cen enforce payment of money dus to tor wander such contract, 

On the failure of the appellant to pay the amount due from him under a 
ieee Meek ee ee 
liquidation of a company, the liquidator applied to the court directing the 
winding up for directions; and the court ordered the appellant to deposit 
the amount in a Bank in the accounts of the company, and if the deposit 
was not made within a week, the order was to be executed as a simple 
money decree. Held, that the court had no jurisdiction under the Indian 
‘Companies Act to make such an oder: 

Section 188, indian Canpa Ace. man hats an, Gade ean be 
enforced, which is an order directing payment to an official liquidator, the 
same order can be enforced if it directs payment to a Bank. This section 
does not give jurisdiction to the court directing the winding up to enforce 
an order against persons other than contributories or persons mentioned 
in Section 185. 

The word ‘purchaser’ in Section 188, Companies Act, must be taken 
to refer to the word contributory which immediately precedes it, and it 
“means the purchaser of the interest of a contributory. The words “or 
other persons from whom money is due” in Section 188 refer to persons 
from whom money is due under Section 185 of the Act so far as it is 
intended that an arder enforcing payment should be made. In re United 
English and Scottish Asswrance Company v. Ex parte Hewkings, EED. 
68] 3 Chancery A Cas. 787, In re Vimbos Limited, [1900] 1 D 
A and Teibid x. Official Liquidator of Peoples Bunk of Indis, Lid.‘ 
[1915] 50 Punjab Record (Judicial) 211 relied om. 


LETTERS PATENT APPEAL against the order of the Hon’sre Mn.’ 


JUSTICE IQBAL AHMAD. 
i *L. P. A. 146 of 1934 
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B. E. O’Conor and B. Malik for the appellant. 
P. L. Banerji, Akhtar Husain Khan and I. B. Banerji for the respon- 
dent, ; 


The judgment of the Court was delivered by 


RENNET, J Thie is a Letters Patent Appeal by Messrs. John Brothers 
of Agra against the order of a learned Company Judge of this Court, 


- dated September 8, 1934. The order is that a sum of Rs. 51,266-2-2 


should be deposited by Messrs. John Bros. in the Imperial Bank of India 
at Agra, in the account of the Agra Spinning and Weaving Mills Co. Ltd., 
within one week from the date of the order, this being the entire amount 
due to the Company on account of spinning charges. A copy of the order 
was sent to the District Judge with the directions that if the amount is 
not paid within a week from the date of the order, immediate execution 
of the order must be issued, in the manner of a simple money decree under 
the Code of Civil Procedure. ‘The grounds of letters patent appeal allege 
that the learned Company Judge had no jurisdiction to pass a decree and 
direct its execution, and that the order appealed against was illegal and 
was passed with material irregularity, and that the official liquidator could 
only file a suit for the realisation of the amount, and the procedure adopted 
was illegal. 

This matter arose from an application by the liquidator of the Agra 
Spinning and Weaving Mills Co. Ltd., dated August 31, 1934 in which 
he pointed out that the learned Company Judge had on August 17, 1934 
granted time to Messrs. John Brothers to pay the charges, and that Messrs. 
John Brothers had not paid the charges, and had on August 17, 1934 
executed a mortgage in favour of Govind Ram Ram Nath of all their 
property. No special prayer was contained in this application, but merely 
a prayer for directions. Messrs. John Brothers filed a reply through their 
counsel explaining why they had made delay in payment of the charges. 
The circumstances which gave rise to this matter are as follows:— 


A contract was approved of by the Court on July 21, 1933 by which 
the liquidator entered into a contract with Messrs. John Brothers for the 
working of the mills in question. By that contract Messrs. John Brothers 
agreed to supply cotton and pay spinning charges as well as to pay the 
running expenses of the mills, and Messrs. John Brothers were to receive 
the produce of the mills as their property. .-The amount which Messrs. 
John Brothers had to pay by the 15th of each month would give a profit 
to the liquidator over and above the amount which the liquidator had to 
pay for the wages of the operators of the mills and other charges. It 
would thus be seen that in lieu of letting the mills to Messrs. John Brothers 
for a fixed rent the liquidator was making certain payments and relying 
on Messrs. John Brothers to recoup him for these payments made in any 
given month by the 15th of the following month, Messrs. John Brothers 
fell behind in their payments and the learned Company Judge on various 
occasions gave them time to make good the amount which was due from 
them. Eventually the learned Judge on the application in question passed 
the order that payment should be made of this amount of about half a lac; 
and if not made within a week the order should be executed as a simple 


- 
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money decree. The only question before us is whether the learned Judge 

had jurisdiction under the Indian Companies’ Act to make such an order. 

His order does not state that any mace question was raised before him; 

nor does it purport to be under any section. The learned counsel for the 

respondents says that the order is to be considered as based on the Indian 

Companies’ Act (VII of 1913), Sections 188 and 199. Section 188 
provides as follows: 

188. The Court may pind ood SuSE angi aera per- 

son whom money is to the Compan 

Power to order pay- Sire ile sunk Ge the a ee ened ate 

ment into Bank. Bank of Madras, or the Bank of Bombay as 

the case may be, oc any branch thereof, respectively, to the account of 


Cv 


1936 


aa 


JOHN Baos. 


the official liquidator instead of to the official liquidator, and any such ` 


order may be enforced in the same manner as if it had directed payment 

to the official liquidator. | 
Now it may appear on first reading of the section that it would cover the 
procedure adopted by the learned Company Judge. There is however no 
precedent for such a view and the only rulings which have been produced 
by learned counsel before us adopt a contrary view in regard to precisely 
similar provisions in force at various times in England. Prima facie a 
matter of this sort would not form the subject of an order in liquidation 
unless there is some authorisation for such a course of action in the Com- 
panies’ Act. The position of Messrs. John Brothers was merely that of 
persons who entered into a contract with the liquidator during the course 
of the liquidation. In the present matter there is no suggestion made that 
Messrs. John Brothers were in any sense contributories on whose behalf any 
liability existed which could be enforced by the liquidator. Learned 
counsel for the respondents took up the position that any transaction 
made by the liquidator such as for example the sale of cloth in the case of 
liquidation of a cloth company could result in an order by the learned 
Company Judge enforcing he. conditions of that sale. That is a somewhat 
extraordinary proposition, and it is not clear why the Companies Act 


should contemplate such a procedure. Prima facie the Act in regard to 


liquidation provides a means by which the assets of 2 company may be 
realised by the liquidator and claims due from persons in Section 185, 
contributories etc. may be realised from those persons by order of the 
court. As regards those matters it is not necessary that the liquidator 
should file a suit in another court. ‘The Company, Judge has jurisdiction 
for the purpose of carrying out the liquidation, that is, the realisation of 
the assets of the company and the payment of the creditors etc. But 
judicial decision of matters which may arise with third parties owing to 
the transactions entered into by the liquidator does appear to be foreign 
to the jurisdiction of the learned Company Judge. ‘There is prime facie 
nothing in the matter of liquidation which would call for the exercise of 
such a jurisdiction. To a great extent the subject of liquidation is similar 
to the subject of insolvency, and no such jurisdiction exists in an insolvency 
court. Now the natural interpretation of Section 188 appears to be that 
the section is intended, as the marginal note states, for a power to the 
Court to order payment into’a Bank instead of payment to a liquidator. 
We consider that Section 188 means that where an order may be passed 


95 
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against a purchaser to pay to the liquidator it may be passed against the 
purchaser to pay to the Bank. . Ic is true that the end of the section states: 
“and any such order may be enforced in the same manner as if it had’ 
directed payment to the official liquidator.” It is claimed by the learned 
counsel for respondents that these-words give jurisdiction to enforce an 
order against persons other than contributories, or persons mentioned in 
Section 185. But it does not appear to us that that meaning can be read 
into the section. We think that the natural construction to place on 
these words is that if an order can be enforced, which is an order direct- 
ing payment to an official liquidator, the same order can be enforced if 
it directs payment to a Bank. We, therefore, have to see whether the 


‘ order could be enforced if it directed payment to the liquidator, and for 


this purpose we must refer to other sections of the Act. It is admitted 
by de learned counsel for respondents that there is no other section of 
the Act dealing with 2 person-in the position of the appellants. The 
appellants do not come under Section 185. as they are not contributories 
or trustees, receivers etc. mentioned in that section. Therefore, if the 
order had been that they were to pay to the official liquidator that order 
could not have been enforced under the provisions of Section. 185.. We 
consider, therefore, that the order cannot be enforced under the provisions 

of Section 188. l 
Considerable argument has been made in regard to the opening words 

of Section 188: 

The Court may order any contributory, purchaser, or other person from 
whom money is due to the company. : 
Now these words undoubtedly cause a considerable difficulty in interpre- 


` tation. A contributory is a clear reference to a contributory as defined . 


-and has still continued in the Act of 1929. We think that a oe 


in the Act in Section 185, and also as regards liability in Section 185 etc. 
But what is meant by the word ‘purchaser,’ and what is meant by the 
words “other persons from whom money is due?” ‘The word ‘purchaser’ 
has appeared in the English Acts dating from the Act of 1862 onwards, 


does not mean as learned counsel contended any person who pur- 
chased any goods from the liquidator or from the company: If the word 
‘purchaser’ had this meaning of the purchaser of goods, we think that the 
section would have defined it more precisely. The word does not occur 
in any portion of the Act. We think that the word purchaser must be 
taken to refer to the word contributory which immediately precedes it, 
and that it means the purchaser of the interest of a contributory. It is 
to be noted that in English law purchaser has a wide meaning and includes 
all persons to whom property passes except by inheritance. As regards 
the words “or other person from whom money is due” we think that this 
has a reference to a person from whom money is due under Section 185 
so far as it is intended that an order enforcing payment should be made 
but as regards other persons from whom money is due it is no doubt open 
to the Court to pass an order asking the other persons to pay the money 
into the Bank instead of to the liquidator. The question ba been before 
the English Courts on two occasions.- One of these is reported in in re 


~ 


A. Ts J. R. HIGH COURT 745 


United English and Scottish Assurance Company v. Ex parte Hawkings'. 
That was a case where a creditor of a joint stock company obtained a 
garnishee order attaching money of the company in the hands of a banker, 
and subsequently a petition for winding up of the company was presented; 
and after presentation of the petition, but before the winding up order, 
the creditor obtained payment of the money from the banker. The 
official liquidator then applied under Section 100 of the Companie? Act 
of 1862 for the -creditor to refiind the money. The wording of this 
Section 100 is similar to the wording of Section 185 of our present Indian 
Companies’ Act, and Section 103 corresponds to Section 188. The claim 
of the official liquidator was that the creditor might be considered a trustee 
within the meaning of Séction 100. It is to be noted that the claim was 
not pressed apparently before the court that the creditor might come 
under the wording of Séction 103 as a n from whom money was 
due to the company. The Vice-Chancellor passed an order for repay- 
ment to the liquidator and then on page 790 Sir W. Page-wood, L. J. 
stated: 

I entertain no doubt that the court had no jurisdiction to make the 
order appealed from. Section 100 is as follows (His Lordship read the 
section). The object of the enactment was to prevent the expense of the 
Company bringing actions against the persons named, who are its own 
contributories and officers, and ought not to be extended to other person. 
I say this the more confidently since the two cases, Hollinsworth’s case 
and Cox’s case. As to the 103rd Section all that it does is to substitute 


the Bank for the official liquidator. It cannot extend the provisions of 


the 100th Section. 
Sir C. J. O) on page 791 remarked: 


also think that H b’s and Cox’s cases are conclusive authori- 
ties o a constructive trust of this kind is within the 100th Section of 
the Companies’ Act of 1862 ...In the present case I am of the opinion 


that the order appealed from having been made without jurisdiction, justice 

requires .. .... i 
The second time that the matter came before the courts in England was 
in in re Vimbos Limited’. This was a case where debenture-holders had 
appointed a receiver to realise the assets of the company and there was 
also a proceeding for the liquidation of the company. The receiver of 
the debenture-holders received certain assets and made payments to the 
debenture-holders and retained a certain sum as his remuneration. The 
liquidator called by summons in the winding up for an order to fix the 
remuneration of the receiver and claiming that the balance should be paid 
over to the liquidator. It was held by the Court that this was not a 
matter in which the Court in liquidation had any jurisdiction. The claim 
against the receiver was one -for which the liquidator must bring a suit. 
~ On page 474 the learned Judge stated: 

It seems to me that the ordinary course of law would have to be follow- 
ed, Sanly an ic d Dy he iior apane pr cg 
agent (the auctioneer, or stock-broker in the .case I put) claiming this 
money as the money of the company. . L therefore, without going at 
all into the merits of this case am bound to find that I have no jurisdiction 
and that I must dismiss the summons. 

2 [1867-8] 3 Ch. A. C 787 : *[1900] 1 Ch, Div. 470 
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We consider that these precedents should be followed. ïn the Punjab 
Record (Judicial), Vol. 50 (1915) page 211, there was a case before two 
learned Judges of the Punjab Chief Court under the corresponding Sec- 
tions 149 and 152 of the Indian Companies’ Act of 1882 (Tarachand 
Jeramdas v. The Official Liquidator of the Peoples Bank of India Lid?). 
In that case it was held that there was no provision in the Companies’ Act 
which’ enables the Court directing the winding up to recover or authorise 
the recovery of moneys in the hands of the person other than those 
expressly mentioned in Section 149 by summary process, and that the 
Court had no jurisdiction to pass orders directing the refund of moneys 
obtained by the appellants in execution of their decrees before the order 
for the winding up was passed or authorising the official liquidators to 
take action to recover the said moneys under the Act, and that the only 
course open to official liquidator was to institute 4 suit in the regular way. 
In view of this authority we consider that it has not been shown that the 
learned Company Judge had jurisdiction to pass an order in the summary 
manner which he adopted; and therefore we consider that the order was 
without jurisdiction. Accordingly we allow this letters patent appeal and 
we set aside the order of the learned Company Judge. We make no orders 
as to costs in view of the fact that the appellants admit that the claim is 
correct, and that the matter of jurisdiction has not been taken seriously 
before the learned Company Judge in the form in which it has been taken 
before us. 


! Appeal allowed 


` GAJRAJ SINGH 
versus 
EMPEROR* 


Criminal Procedure Code, Secs. 145 and,147—Proceedings substentially covered 


by Sec. 147—Magistrate wrongly quotes Sec. 145—Effect of. 

Where the initial notice, the written statements and the subsequent pro- 
ceedings, including the operative order, are all substantially covered by 
Section 147, Criminal Procedure Code, the fact that a wrong section, viz., 
Section 145 has been quoted by the Magistrate will not alter the real 
character of the proceedings. 

CRIMINAL Revision from an order of Basu SHANKAR Lar, Addi- 
tional Sessions Judge of Aligarh. 

Sir C. Ross Alston, K. D. Malaviya and S. B. L. Geur for the applicant. 

S. N. Sen and Krishna Murari Lal for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

NIAMATULLAH, J.—This is an application for revision of an order 
passed by a Magistrate, Ist class, of Etah, in proceedings purporting to be 
those under Section 145, Criminal Procedure Code. It appears that there 
was a dispute between the applicant, Chaudhri Gajraj Singh, on one side 
and the opposite party, Rai Bahadur Inder Narain, on the other as regards 

*Cr. Rev. 937 of 1935 
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the right of the former to have a ferry plying between the eastern and 
the western banks of Kali Nadi at a place which lies within the ambit of 
villages Rajpur, Dhumri and Gangupur. The case was started by a letter, 
dated October 14, 1934, addressed by R. B. Inder Narain to the District 
Magistrate, Etah, complaining that Ch. Gajraj Singh had started a rival 
ferry on September 11, 1934 not far from the place where his own ferry, 
which was of old standing, was being worked and that there was an 
apprehension of a breach of peace in consequence of the action of Ch. 
Gajraj Singh. Both parties filed written statements in due course. R. B. 
Inder Narain alleged that the land lying on both sides of the ghat be- 
- longed to him and was in his possession and that the entire bed of the 
river also belonged to him and had been in his possession. The written 
statement, filed on behalf of Ch. Gajraj Singh, denied that there was any 
apprehension of the breach of the peace and maintained that his ferry 
was of old standing and that he had every right to ply it. The Magistrate 
struck four definite issues, one of which raised the question whether R. 
B. Inder Narain was the exclusive owner in possession of the ferry at 
Rajpur Dhumri Ghat. Another put Ch. Gajraj Singh to proof of his 
possession of any ferry over the Kali Nadi at or about the said ghat. 
Another issue put the parties to prove their ownership and possession of 
the land and water upon which Ch. Gajraj Singh was plying his ferry. 

The Magistrate found that the land on the western bank of the river 
at that place belonged exclusively to R. B. Inder Narain to whom the 
village Rajpur belonged. The entire bank on that side appertains to 
village Rajpur. The Magistrate also found that the eastern bank, so far 
as it belonged to village Dhumri, also belonged to R. B. Inder Narain. 
Part of the eastern bank appertained to village Gangupur, in which R. B. 
Inder Narain had a share. Ch. Gajraj Singh also has-a share in a ‘mahal’ 
in village Gangupur. The Magistrate, however, found that Ch. Gajraj 
Singh failed to establish that he was owner or in possession of any part of 
the land lying to the east of the river, though it was conceded that he 
might have land further removed from the ‘ghat’ in dispute. On these 
findings the Magistrate ordered Ch. Gajraj Singh to remove his boats and 
prohibited him from plying them in the river at or about Rajpur Dhumri 
Ghat. The Magistrate also ordered that “R. B. Inder Narain is restored 
to the same position which he enjoyed before September 11, 1934 with 
regard to Rajpur Dhumri ferry.” 

It has been argued in revision that Section 145, Criminal Procedure 
Code was wholly inapplicable to the circumstances of the case and that 
the order passed by the Magistrate is not one which he could pass in pro- 
ceedings under that section. I do not consider it necessary to examine 
the correctness or otherwise of this contention, as in my opinion action 
could more appropriately have been taken under Section 147, -Crimi 
Procedure Code and that the proceedings from start to finish are subs- 
tantially under that section. It is possible that they can also be brought 
within the four corners of Section 145, Criminal Procedure Code but 
assuming the section is wholly inapplicable, the initial notice, the written 
statements and the subsequent proceedings, including the operative order, 
are all substantially covered by Section 147, Criminal Procedure Code. 
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The fact that a wrong Section, viz, 4145, has been quoted will not alter 
the real character of the proceedings. ‘The letter of Rai Bahadur Inder 
Narain, dated October 14, 1935, discloses a dispute likely to cause a breach 
of the peace regarding the right of use of land and water. The Magis- 
trate’s order, dated November 3, 1934, initiating proceedings, likewise, 
refers to the dispute in respect of the plying of ferries. The issues framed 
by the Magistrate, particularly the one in which the right of Ch. Gajraj 
Singh to ply a ferry is discussed, contemplate a dispute of the nature re- 
ferred to in Section 147, Criminal Procedure Code. Lastly the final order 
passed by the Magistrate is so worded as to be an order more under Sec- 
tion 147 than under Section 145, Criminal Procedure Code. ‘The question 
raised by R. B. Inder Narain was whether Ch. Gajraj Singh had a right 
to ply a ferry, having one terminus on land ap ining to his village 
Rajpur and pine on water wholly belanging to kim. The written state- 
ment filed by Ch. Gajraj Singh clearly shows that his right to ply a ferry 
at given points was in controversy. Both parties led evidence in support 
of their respective cases. The finding of the Magistrate is that the land 
on the western bank of the Kali Nadi, on which the passengers carried by 
Ch. Gajraj Singh’s boats disembark, belongs to, and is in possession of 
R. B. Inder Narain. As regards the land on the eastern bank of it, which 
is used by Ch. Gajraj Singh, the Magistrate found that it had not been 
shown to belong to Ch. Gajraj Singh and that, on the contrary, there was 
reason to believe that it nged to R. B. Inder Narain. The Magistrate 
also found that the entire bed of the river between the two termini of 
Ch. Gajraj Singh’s ferry belonged to R. B. Inder Narain. On these facts,’ 
there can be no doubt that the act of Ch. Gajraj Singh, so far as it amounted 
to user of any land belonging to R. B. Inder Narain, was trespass, pure 
and simple, and that he could not ply his ferry without encroaching on 
the rights of-R. B. Inder Narain. In this view, the order passed by the 
learned Magistrate was amply justified and is in strict accordance with 
the provisions of Section 147, Criminal Procedure Code. This application 
is accordingly dismissed. l 

Application dismissed 


BRITISH INDIA CORPORATION LTD. THroucH THE MANAGING 
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obligations of a company and for giving redress to a person aggrieved by 
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Where a share-holder of a company, who has a statutory right under Cwe 
Section 36 of the Indian Companies Act to demand and to be supplied — 
with a copy of the register of the members of the company, applied fora 1936 
copy of the same; and on the company refusing to supply him a coPY parun Inpa 
within a reasonable time, he filed an application before the company court Coarces- 
praying that the company be ordered to supply him a copy. Held, that ToN Lr. 
the company Judge had inherent jurisdiction to order the company to aya 
deliver a copy of the register of the members of the company to the kreeres 
share-holder of the company. Devies v. Gas Light end Company, 
[1909] 1 Ch. D. 248 and 708 relied on. 
Civn, REVISION against the order of the District Judge, Cawnpore. 
Sir Tej Babadur Sapru, Vikramajit Singh and Nanak Chand for the 

applicant. 

K. N. Katju and M. N. Keul for the opposite party. 
The judgment of the Court was delivered by 


Igpat ArmaD, J.—The broad question that arises for consideration Ighe Abed, 
in the present application in revision is whether a Company Judge has J. 
jurisdiction to enforce compliance with the provisions of the Indian Com- 
panies Act though such power is not expressly conferred on the Judge by 
the provisions of the Act. In particular the question for decision is 
whether a Company Judge has jurisdiction to order a Company to deliver 
a copy of the register of the members of the Company to a share-holder 
of the Company. l 

There is very little controversy about the facts. The opposite party 
Robert Menzies is a share-holder of the British India Corporation Ltd. 
He joined the Corporation in-1920 as a Secretary of the Corporation. and 
and in or about March, 1930, he was, in addition to his duties as : 
appointed to act as a Managing Director also. Mr. Menzies held the posi- 
tion of Secretary and Managing Director of the Corporation till April, 
1935, when he went on leave to England. During his absence on leave 
from India the Corporation informed him that his services were no longer 
required as certain retrenchments were being effected on grounds of eco- 
nomy. Mr. Menzies returned to India in the autumn of 1935 and he 
then, on November 14, made an application to the Corporation for a 
copy of register of the members. Some correspondence followed between 
Mr. Menzies and the officers of the Corporation as regards the amount of 
fees to be paid by Mr. Menzies on account of the copy and eventually a 
sum of Rs. 500 was placed by Mr. Menzies at the disposal of the Corpora- 
tion so far back as on November 27, 1935. The Corporation, however, 
did not furnish the copy to Mr. Menzies and put him off by pretexts 
which can only be characterised as scandalous if not dishonest. We were 
informed today that thé number of share-holders of the Corporation was 
§600 and ordinarily it would have taken a couple of days to prepare a 
copy of the register of the members. No such copy was, however, fur- 
nished to Mr. Menzies till January 13, 1936, and during this interval the 
repeated reminders from Mr. Menzies fell on deaf ears. The only excuse 
that was held out by the Corporation for not complying with the manda- 
tory provisions of Section 36 of the Act was that the staff at the disposal a 
of the Corporation was not enough to cope with the current work and 
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Cm. also to prepare the copy within a reasonable time. It was said in one of 
tose the letters sent by the Corporation that there was only one typist and he 
—— was asked to devote his spare time to the preparation of the copy. There 
Barsu lwo was, however, nothing to indicate whether the typist had any spare time 
REPTE at his disposal and whether even the names of half a dozen share-holders 
v. were copied from the register of the members. After waiting for con- 
Romar giderable time Mr. Menzies did what any ope in his position would have 
Mams done. He sought the protection of the Company Court and filed an 
Iqbel Abmad, application before the District Judge of Cawnpore praying that the Cor- 
J. poration be ordered to supply him a copy of the names and addresses of 
the share-holders of the Corporation immediately and also “to deal with 
- them according to law.” It may here be mentioned that the petition was 
‘filed in the Court of the District Judge as in accordance with the proviso 
to Section 3 of the Act the Local Government has, by notification in the 
Local Official Gazette, empowered the District Judge of Cawnpore to exer- 
cise jurisdiction under the Companies Act. The registered office of the 
Corporation is within the jurisdiction of the District Court of Cawnpore 
and therefore the petition was filed in the Court of the District Judge on 
January 22, 1936. It would be noted that more than two months had by 
this date elapsed since the request was made by Mr. Menzies for the first 
time for a copy of register of members. The learned District Judge fixed 
January 31, for the disposal of the petition and notice of the date was 
given to the Opposite parties, viz., the British India Corporation Ltd., 
through the Managing Director and two gentlemen named Alexander 
Leslie Carnegie and G. B. Lewis who are at present the Managing Directors 
of the Corporation. Notice of the petition was also given to one F. G. 
Brightman who, we are informed, is discharging the duties of the Secretary 
of the Corporation. 

The petition was brief. It recited the fact of a request having been 
made by Mr. Menzies for a copy of the- register of the members being 
supplied to him and it mentioned the delaying tactics adopted by the 
opposite parties in complying with what was-undoubtedly a reasonable 
request. In pursuance of their avowed policy to deny to Mr. Menzies 
what was undoubtedly his right, viz., to obtain a copy of the register of 
the members, the opposite parties succeeded on January 31, in getting an 
adjournment from the District Judge on the ground that they were not 
ready with their case. The learned Judge then fixed February 11, 1936, 
for the hearing. of the application and on that date the opposite parties 
filed a reply to the petition of Mr. Menzies. We are not concerned with 
that portion of the reply which deals with the question whether Mr. 
Menzies has a right ies daa ate he Cae cee on account of 
his alleged wrongful dismissal. So far as the request for a copy being ` 
furnished to Mr. Menzies is concerned it was pointed out in the reply that 
ee y to the petitioner as 
soon as it was ready and they had issued orders for the copy to be prepared 
without delay. assurance that was held out to the Court was, how- 
ever, subject to the condition that the Corporation would expedite the 

æ preparation of the copy “without prejudice to the office work of the 
Corporation.” It was mentioned in the reply that there was only one 
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' available typist in the service of the Corporation and that he was “fully 
occupied with the office work of the Corporation.” The assurance was 
_ repeated that the Corporaton was doing its best to have the list completed 


Cm 


1936 


without interfering with the normal work of the Corporation and that Barane INDIA 


there was no intention to delay. We need hardly observe that this was 
a tissue of lies and we do not desire to conceal our view that we expected 
something better from the men of the position of Messrs. Carnegie and 
Lewis. They ought to have realised that there is some such thing as busi- 
ness morality and that the least that could be expected from men of their 
position was that they would rise to the highest standard of that morality. 
They are men of education and presumably men with considerable ex- 
perience in business matters and they ought to have realised that it should 
not have taken more than two or three days to supply to Mr. Menzies the 
copy that he asked for. They, however, chose to have the question of 
the jurisdiction of the District Judge to enforce compliance with the 
provisions of Section 36 debated and discussed in his Court. The learned 
Judge held that he had jurisdiction to direct the opposite parties to hand 
over the copy to the petitioner and accordingly directed the opposite parties 
to supply the copy to the petitioner within one week from the date of his 
- order, viz., from February 13, 1936. By this time three months had 
elapsed from the day on which Mr. Menzies had requested for a copy being 
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given to him. The copy was not yet ready. At any rate the Court’s . 


order was not complied with and copy was not handed over to Mr. Menzies. 


The opposite parties then came in revision to this Court and successfully © 


applied for a stay order with the result that the operation of the order 
of the District Judge was stayed till the decision of the application in revi- 
sion filed by the opposite parties. 

The application has been argued at some length today. At the very 
outset we enquired from the learned counsel for the applicants whether 
the copy was now ready and could be handed over to Mr. Menzies. The 
answer was in the negative. It is clear that if the reasons communicated 
to Mr. Menzies from time to time for the delay in the preparation of the 
copy were genuine one would have expected the copy to be ready by this 
time. The fact that the opposite parties were not prepared to hand over 
the copy even now is proof positive of the fact that they intended from 
the very outset not to let Mr. Menzies have a copy of the register of the 
members. 
The question, however, remains and has to be decided whether the 
order of the District Judge was as contended by learned counsel for the 
applicants, without jurisdiction. 

It is provided by Section 36(1) of the Act that the register of mem- 
bers of a company shall be kept at the registered office of the Company 
and shall, except when closed under the provisions of the Act, be open to 
inspection by any member during business hours, subject to certain res- 
trictions. Clause (2) of Section 36 provides that any of the members 
of the Company or other n may require a copy of the register or any 
part thereof to be handed over to him on payment of a certain amount 
on account of copying charges. . . 

The penalty for non-compliance with Clauses 1 and 2 of Section 36 
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is provided for by Clause 3 of the section and as the argument of the 
learned counsel for the applicants has turned on the wording of that 
clause it is necessary to quote the same. It runs as follows:— 

If any i tion or copy required under this section is refused the 
company be liable for each refusal to a fine not exceeding Rs. 20 
and to a further fine not exceeding Rs. 20 for every day during which the 
refusal continues, and every officer of the company who knowingly au- 
thorises or permits the refusal shall be liable to the like penalty and the 
Court may by order compel an immediate inspection of the register. 

The argument is that as the only penalty laid down by the Act for 
refusing to allow inspection or to hand over a copy of the register is the 
imposition of fine provided for by Section 36(3) and as the Court is not 
vested with the authority to direct the conipany to furnish a copy of the 
register to a person applying for the same, the District Judge had no 
jurisdiction to pass the order that he did. In this connection particular 
emphasis is laid on the concluding portion of Clause 3 of Section 36 
which provides that “the Court may by order compel an immediate inspec- 
tion of the Register.” It is pointed out that though Clause 3 lays down 
the penalty both for the failure to allow inspection or to furnish a copy 
of the register and goes on to vest the Court with the jurisdiction to order 
inspection of the register it is silent as to the powers of the Court to order 
a copy of the register to be given. It is said that in the absence of a 
specific provision authorising the Court to order a copy to be given the 
Court has no jurisdiction to direct 4 company to supply a copy of the 
register of the members even though it may have failed to comply with 
the mandatory provisions of Section 36(1) of the Act. We are wholly 
unable to agree with this contention. 

It is distinctly provided by Section 3 that the Courts specified in that 
section have jurisdiction under the Companies Act. A reference to the 
Act shows that there are various statutary obligations cast upon companies 
by the Act and that with respect to most of those obligations penalties 
have been provided for by the Act. There is however in many cases no 
specific provision in the Act as regards the authority of the Court to 
enforce compliance. with the provisions that define and regulate those 
obligations. Nevertheless it seems to us that the Courts referred to in 
Section 3 of the Act have inherent jurisdiction to compel due observance 
of the mandatory provisions of the Act. As has been pointed out by the 
learned District Judge it is a fundamental principle of legal administration 
that where the law requires something to be done there must be in existence 
a Court that can directly order it to be done. It is well understood in all 
systems of civilized jurisprudence that where there is a right there is a 
remedy. It is conceded on behalf of the applicant that Mr. Menzies had 
the right to demand and to be furnished with’a copy of the register of 
the members of the Corporation. But if the ar nt of the applicant is 
pressed to its logical consequences it follows A eae there was no remedy 
available to Mr. Menzies for the enforcement of this right. It is needless 
to. say that we cannot credit the legislature with an omission of this des- 
cription. 

Section 31 of the Act requires every company to maintain a register 
of members and Section 32 directs an annual list of members to be pre- 
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pared by companies. Both these sections lay down the penalty for non- = Ga. 
compliance with the provisions of those sections but there is no provision [pje 
in those sections expressly authorizing the Court to direct the preparation 
of the register of members and annual list referred to therein. Accord- Bamm i Inia 
ing to the argument of the learned counsel for the applicant the Court has ron Lro. 
no jurisdiction to enforce compliance with the provisions of those sections v. 
how-much-so-ever 2 company may be in default. To accept this argu- es g 
ment would be to render nugatory the provisions of the Act and to deny  —- 

to the Court, on which the legislature has expressly conferred jurisdiction Iqbd Abma, 
under the Act, the power of enforcing compliance with thé provisions of J. 

the Act. This could never have been the intention of the legislature and 
we, therefore, hold that the Courts referred to in Section 3 of the Act 
have jurisdiction to pass orders for the enforcement of the statutory obli- 
gations of a company and for giving redress to a person aggrieved by an 
illegal omission on the part of a company. 

Mr. Menzies had undoubtedly the right to get the copy applied for. 
The Corporation was determined from the very outset to deny him that 
right. Mr. Menzies could have had no other remedy except to seek the 
protection of the Court of the District Judge which Court has the sole 
jurisdiction in company matters in Cawnpore. The District Judge, there- 
fore, had inherent jurisdiction to direct the copy to be given to Mr. Men- 
zies and his order is not open to any legal objection. 

Before leaving this part of the case we may. observe that the provi- 
sion in Clause (3) of Section 36 authorising the Court to compel imme- 
diate inspection in no way leads to the conclusion that the jurisdiction of 
the Court to order a copy of the register of members to be given is either 
expressly or impliedly barred. A reference to Clause (1) of Section 36 
shows that the right to inspect the register is subject to certain limitations, 
e.g., the inspection can be had only during business hours and subject to 
such reasonable restrictions as the company in a general meeting may 
impose. The provision as regards immediate inspection being ordered by 
the Court was presumably inserted in the Act with a view to provide for 
those contingencies in which the Court, for sufficient reasons is satisfied 
that the p purpose of the inspection will bé frustrated unless immediate 
inspection is ordered. 

The view that we take finds support from the decision in Davies v. 
Gas Light and Coke Company. ‘The decision at page 708 is the decision 
of the Court of appeal affirming the decision of Justice Warrington which 
is reported at page 248. It was held in that case that the right given to 
a share-holder by Section 10 of the Companies Clauses Consolidation Act, 
1845, to require the company to supply him with a copy of the share- 
holders’ address book is a private right conferred on him by statute by 
reason of his being a member of the company and not as being a member 
of the public. It was further held in that case that in the event of the 
company refusing to supply to a share-holder a copy of the register of 
the members the proper remedy open to the share-holder is either an 
injunction to restrain the company from continuing to refuse to supply 
him or an action of mandamus or for a mandatory injunction directing 
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the company to supply him the required copy. In the case before us it 
is admitted that Mr. Menzies is a share-holder and a director, and, as such, 
is a member of the Corporation. He, therefore, had the statutory right 


Bers Inoa to demand and to be supplied with a copy of the register of the members. 
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This right of Mr. Menzies arose out of his proprietary right as a share- 
holder of the Corporation. He was, therefore, entitled to the protection 
of that right. This right was infringed by the Corporation refusing to 
supply him a copy within a reasonable time, and, therefore, he was entitled 
to a mandatory injunction directing the Corporation to supply him with 
the required copy. But it is contended on behalf of the Corporation that 
as, in accordance with the provisions of the Specific Relief Act, a manda- 
tory injunction can only be prayed for in a suit and granted by a decree, 
the District Judge of Cawnpore had no jurisdiction in a summary proceed- 
ing of the nature arising out of the petition filed by Mr. Menzies to grant 
the mandatory injunction prayed for by him. In our judgment there is 
no force in this contention. It may be conceded that ordinarily manda- 
tory and perpetual injunctions can be granted only on a regular suit being 
filed, but injunctions to ensure compliance with the mandatory provisions 
of the Companies Act can be granted only by the Court having jurisdic- 
tion under that Act. It has already been observed that the District Judge 
of Cawnpore has jurisdiction under the Act. He was, therefore, com- 
petent to direct the Corporation by a mandatory injunction to comply 
with the provisions of Section 36. A regular suit by Mr. Menzies for an 
injunction in a Court other than the Court of the District Judge could 
not have been entertained because of the fact that that Court could have 
had no jurisdiction under the Companies Act. This Court has made rules 
under the Indian Companies Act both for this Court and the Courts 
subordinate thereto and it is laid down by Clause (2) of those rules that 


Where any District Court has been empowered under Section 3 
all petitions shall be presented, applications made to, and proceedings taken 
under the direction of the Judge for the time being of the District Court 
within whose jurisdiction the registered office of the company may be 
situated. 

We take this rule to indicate that ordinarily proceedings for the 
enforcement of the provisions of the Companies Act are to be initiated 
by petitions presented to the Court having jurisdiction under the Act. 
On such a petition being filed the jurisdiction of the Court to give effect 
to the provisions of the Act comes into play and, as pointed out in English 
decision referred to above, one of the appropriate methods for giving 
redress to a party aggrieved by the omission of 2 company to comply with 
the provisions of the Act is to issue a mandatory injunction. The District 
Judge of Cawnpore had, therefore, on a petition being filed in his Court, 
jurisdiction to order the Corporation to supply the copy to Mr. Menzies. 

For the reasons given above we hold that the learned District Judge 
had jurisdiction to pass the order sought to be revised. Indeed we consi- 
der that the only possible order under the circumstances was the order 
passed by the District Judge. We accordingly dismiss this application 
with costs both here and below. The stay order is discharged. 

Application dismissed 
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PRIVY COUNCIL 
BHOJRAJ (Plaintiff) 


Versus 
SITA RAM and oTHERS (Defendants) * 

Hindu Lew—Widow—Alienation—Legal necessity—Lapse of time—Rule as to 
prest:mptions—Practice—Appeal—Credibility of witnesses—When appelate 
court can differ from court of first instance. 

In a suit by the reversioners questioning the validity of the alienations 
made by a Hindu widow, it cannot be contended on behalf of the trans- 
ferees that owing to the mere lapse of time, as a matter of law, necessity 
should be presumed. Regard must be had to the amount of evidence 
likely to be available after the lapse of a long time and ‘presumptions should 
be allowed to fill in gaps disclosed in the evidence and thus supplement it. 
But where there is evidence justifying the conclusion that the alienation 
was not for legal necessity, presumptions to contradict that evidence would 
be out of place. Chintemanibbatla Venkata Reddi v. Rani of Wadbwen, 
I L. R. 43 Mad. 541 referred to. 

It is open to an appellate court to differ from the court which heard 
the evidence, where it is manifest that the evidence accepted by such court 
of first instance is contradictory or in any substantial degree shaken by 
cross-examination or is so improbable as to be unbelievable or is for other 
sufficient reasons unworthy of acceptance. 


APPEAL from a decision of the High Court of Judicature at Allahabad. 


J.-M. Parikh for the appellant. 

W. Wallach for the respondents. 

The following judgment was delivered by 

Lorn Rocrrs—These are consolidated appeals from two decrees of 
the High Court of Judicature at Allahabad dated March 26, 1930, which 
reversed the judgment and decree of the Subordinate Judge of Mainpuri 
and dismissed the plaintiffs’ suit with costs. 

The dispute was as to the property of one Tej Raj, a wealthy Brah- 
man landowner, which was situate at Kusyari and elsewhere in the district 
of Mainpuri. Tej Raj died in 1855 leaving surviving him three widows 
and a deceased son’s widow to whom Tej Raj’s widows gave a portion of 
the property in lieu of her right to maintenance. These four ladies at 
various dates from 1873 onwards alienated the property in favour of the 
predecessors in title of the defendants and by 1924 when Mst. Bakht 
Kunwar, the youngest widow of Tej Raj and the last survivor of the four 
ladies died, all the property in question in the suit was in the possession 
of the defendants. In 1890 a declaratory suit had been brought by plain- 
tiffs other than the present plaintiffs purporting to claim as reversioners 
to the property of Tej Raj and seeking to ah line the validity of the 
alienation of such property. ‘This suit failed owing to the operation of 
the rules of limitation applicable to such declaratory actions and no ques- 
tion of pee was ever debated or decided in that suit. On the death 
of the surviving widow, Mst. Bakht Kunwar, the present suit was 
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filed on November 17, 1924, claiming possession of the properties for- 
merly belonging to Tej Raj and then held by the defendants. The main 
issues which arose for decision and were decided by the Subordinate Judge 
were: 
(1) Were the plaintiffs entitled to maintain the suit as having or 
taking title from next heirs or reversioners to the property of Tej Raj? 
(2) Were the transfers to the defendants and their predecessors in title 
effected for legal necessity and valid? . 

There were other issues which were subsidiary or have now ceased to 
be of importance. The only one of these which need be mentioned is an 
issue as to certain houses and groves in respect of which the Subordinate 
Judge excepted the houses, though not the groves, from the operation of 
his decree which was otherwise in accordance with the plaintiffs’ claim. 

The Subordinate Judge found on both of the issues (1) and (2) in 
favour of the plaintiffs and in consequence granted them the relief they 
sought. Upon appeal the Judges of the Court agreed with the 
Subordinate Judge on issue (2) in holding that the transfers were not 
for legal necessity or valid. ‘They also held as to the minor matter of the 
houses that the transfers were not for necessity and were not valid. But 
the main divergence of view was on issue (1). As to this the High Court 
held that the plaintiffs had failed to establish their pedigree and dismissed 
the suit on that ground. ‘The appellant seeks the restoration of the decree 
of the Subordinate Judge and the defendant- ndents seek to support 
the decree of the High Court both on the grounds upon which the Judges 


of the High Court based it and also by contending that the transfers 


were for necessity and are binding. This last matter can be shortly dealt 
with. There are concurrent findings in the Courts below in favour of 
the plaintiffs and their Lordships see no reason to doubt that those find- 
ings are correct. It was contended on behalf of the defendants that ow- 
ing to the lapse of time, as a matter of law, necessity should be presumed 
and in support of the contention the case of Chintamanibhatla Vinkata 
Reddi v. Rani of Wadhbwen', was relied upon. The judgment in that case 
does not in the opinion of their Lordships support the contention of the 
respondents. Here, as in the case cited, regard must be had to the amount 
of evidence likely to be available after the lapse of a long time and pre- 
sumptions should be allowed to fill in gaps disclosed in the evidence but 
in this case there is evidence justifying the conclusions of the Courts 
below. Presumptions not to supplement but to contradict the evidence 
would be out of place. 

On the minor issue of the houses their Lordships are of opinion that 
the view of the High Court was preferable to that of the Subordinate 
Judge. 

The issue as to the plaintiffs’ pedigree and right to maintain the suit 
is one of very considerable complexity and difficulty both by reason of 
the lapse of time between the death of Tej Raj and the present suit and 
by reason of the differences of view on the facts and evidence that have 
emerged in the Courts below. In both Courts very careful and able 
judgments have been delivered reviewing the evidence in detail and ‘giving 
reasoned grounds for the conclusions arrived at. But after full considera- 
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tion of those judgments and assisted by a close examination of the evi- Crm 
dence by counsel their Lordships have arrived at a clear opinion that the —— 
view of the Subordinate Judge on this issue is to be preferred to that of 2Y - 
the Judges of the High Court. The reasons which have led their Lord- Bromas 
ships to this conclusion are as follows: . 

The material evidence was mainly oral evidence. Certain books of a 
bard and a priest upon which the plaintiffs sought at one stage to rely 14 Roche 
were not relied upon by the Subordinate Judge who based his judgment 
on his acceptance of a large body of oral evidence adduced to prove the 
plaintiff's pedigree. The Judges of the High Court expressed some doubt 
as to the effect of the findings of the Subordinate Judge in the matter 
of credibility but the position seems to be this: The learned Judge stated 
clearly what witnesses he did not believe whether for the plaintiffs or the 
defendants. His narrative of facts based on the evidence of witnesses 
other than these rejected witnesses was an acceptance of the evidence for 
the plaintiffs and the learned Judge in some cases added a specific refusal 
to reject the evidence of certain witnesses.for the plaintiffs on the score 
of criticisms urged on behalf of the defendants. Their Lordships do not 
doubt that it is open to an Appellate Court to differ. from the Court 
which heard the evidence where it is manifest that the evidence accepted 
by such Court of first instance is contradictory or is so improbable as to 
be unbelievable or is for other sufficient reasons unworthy of acceptance. 
But in the opinion of their Lordships no grounds exist here justifying a 
conclusion as to credibility opposed to that of the Judge who had the 
very great advantage of cat seeing and hearing the witnesses. The 
evidence was not contradictory or in any substantial ee shaken in 
cross-eXamination nor was it in the opinion of their Lordships inherently 
improbable or unworthy to be accepted. The main drift of it which was 
to establish the pedigree relied upon and annexed to the plaint was con- 
firmed by various circumstances appearing from the evidence of the 
deponents and was also to some extent corroborated by evidence and cir- 
cumstances external to and independent of the plaintiffs’ evidence and 
by evidence and documents adduced by the defendants. - 

The following points amongst others have weighed with their Lord- 
ships in arriving at their conclusion in this respect: The pedigree evidence 
was admissible evidence and the improbability of the memory of the wit- 
nesses extending so far as it did seems to their Lordships to be much less 
than it appeared to the Judges of the High Court to be. The reasons 
assigned for a similar conclusion in the case of Debi Pershad Chowdhry ~v. 
Rani Radha Chowdbrair’ are applicable to this case. The evidence of 
the plaintiff Debi Prasad, of Jagannath, a witness out of the plaintiffs’ 
line of descent and presumably disinterested or even interested against the 
plaintiffs’ attempt to aeblih their pedigree, of Puran Mal, of Ganga 
Sahai, and of Bisheshar Dayal seem to their Lordships to be of especial 
importance and to be credible as the Subordinate- Judge deemed it to be. 
The Judges of the High Court evidently regarded it as got by rote or 
learned by heart and therefore unreliable. ‘The criticism that the evidence 
bears that appearance is justified in the case of one or two of the witnesses 
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but not, by any means, in the case of all of them and though not without 
weight such a criticism is by no means conclusive. Evidence substantially 
true not infrequently assumes too perfect a form and ‘witnesses such as. 
children not infrequently get a story by heart which is none the less a 
true story. The real tests are how consistent the story is with itself, how 
it stands the test of cross-examination and how far it fits in with the rest 
of the evidence and the circumstances of the case. Here the plaintiffs’ 
main evidence was consistent with itself and in many respects now stands 
unchallenged. At first the  palintiffs’ evidence as to pedigree was attacked 
at many points both in cross-examination and by evidence. Those attacks 
in general have been proved to be unfounded and are not now persisted 
in. ‘The only remaining point of attack isas to whether one Laljit who 
was the plaintiffs’ ancestor was a son of Tej Raj’s great grandfather Man 
Dhata and a brother of his grandfather Ajit. Evidence proved to be 
correct in all other respects is not lightly to be disregarded in this respect, 
the more as the evidence itself contained matters confirmatory of the line- 
age pleaded and relied upon. Such matters were the evidence of kinship 
as shown by the food or dining terms spoken to as subsisting between 
various classes of persons in the Tej Raj line and the plaintiffs’ line. Even 
more important was the evidence of the performance of funeral and similar 
rites for Tej Raj and his kin or widows by persons in the plaintiffs’ line 
of descent. A determined effort was made by the defendants to disprove 
the latter evidence by evidence of the performance of certain of these 
ceremonies by the son of Tej Raj. This son was however proved to have 
predeceased his father and the effort failed. 

As to matters external to the plaintiffs’ own evidence: The descent, 
and lineage of Kallu Singh the father of two of the plaintiffs was im- 
peached but the defendants themselves put in documents of their title 
witnessed by Kallu Singh. Such documents were: mortgage deed dated 
September 18, 1873, executed by two of Tej Raj’s widows and witnessed 
by Kalyan Singh (Kallu) son of Udit Singh—caste Brahman; mortgage 
bond dated October 3, 1874, executed by the same two widows and again 
witnessed by Kallu Singh son. of Udit—caste Brahman. The circum: 
stances and reasons for such execution and attestation were dealt with by 
the defendant Damodar Das in his evidence and this evidence is subse- 
quently referred to. It is sufficient to say that after the fact of such 
attestation and the evidence it is not surprising that the general attack 
on Kallu Singh’s purity of lineage failed and the evidence for the plain- 
tiffs was in general believed by the Subordinate Judge. 

Some observation should be made upon the suit of 1890 already 


referred to. The High Court attached great importance to this suit ad- 


versely to the present plaintiffs. Their Lordships do not attach the like 


_ importance to it. It is true that in that suit a line other than the present 


plaintiffs’ line sought to assert a claim to be Tej Raj’s heirs but that claim 
was never litigated or determined and having regard to the contentions 
and pleadings in that case on the subject of limitation: it seems clear that 
the parties who sought to defeat the rules of limitation by assertion that 
they did not know of the matters complained of would desire to keep 
clear of Kallu Singh and his line of descent (which is the plaintiffs’ line ` 
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of: ay since Kallu as witness to the transfers which were the subject 


‘matter of complaint was clearly aware of their execution. Any inference 


adverse to the present plaintiffs which may be drawn from the 1890 pro- 
ceedings seems to their Lordships to be more than compensated for by the 
fact that Jagannath Prasad who is in the line of direct descent from the 
1890 plaintiffs, was in this suit an important witness for the present 
plaintiffs. 

With regard to corroboration of the plaintiffs’ pedigree from external 
sources: 

A rubkar of 1840 showed that certain land in Kusyari was at that 
date held by Tej Raj and by ancestors of the plaintiffs in common though 
in unequal shares. This fact in spite of the inequality of the shares seems 
to their Lordships in the circumstances of the case to be more consistent 
with family connection between the co-sharers in the property than with 
any other explanation. More important however is the support afforded 
by the defendants’ witnesses and documents to the plaintiffs’ case. It is 
not quite clear that the defendant Damodar Das was vouching Kallu Singh 
as a relative who consented to the transfers of property in sedis though 
the evidence is open to this interpretation but it is clear beyond doubt 
that he was vouching him as did the attestation clause to tb transfers 
already referred to as a responsible and well born person and not of that 


, illegitimate lineage which the defendants at the hearing sought to estab- 
lish. 


The answers of the defendants’ witness Meenda to the Court to 
the effect that Kallu was a descendant of Mandhata were so adverse to the 
defendants that they sought to treat him as a hostile witness—suborned 


_ by the plaintiffs. In the opinion of the Judge of the Subordinate Court 


he was not such a witness and the subsequent course of the witness's 


deposition supports this opinion and their Lordships think that this admis- 
sion was the truth and is strikingly corroborative of the plaintiffs’ case, in 
the one and only respect in which it remained open to attack. 

Their Lordships will therefore humbly advise His Majesty that these 
appeals should be allowed and the decree of the Court of the Subordinate 
Judge should be restored with the instruction that there should be added 

x list of properties decreed to be recovered by the plaintiffs the houses 
already mentioned. The appellant should recover the costs of the hear- 
ing in the High Court and of these appeals from the defendant-respon- 
dents. 


Appeal allowed 


Hy. S. L. Polak & Co.—Solicitors for the appellant. 
T. L. Wilson & Co.—Solicitors for the respondents. 
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FULL BENCH 3 
CHUNNA MAL (Applicant) 
VETSHS 
BHAGWANT KISHORE (Opposite party) * 


Civil Procedure Code, Order 33, Rule 7 end Section 149—Court refuses to allow 
applicant to sue as a panper—Whether court bas power to allow applicent to 
pay court-fee and treat application as plaint—Order 33, Rule 5 end Sec- 
tion 149—Application for permission to sue as pauper rejected —W betber 
court can alow applcent to pey court-fee and treat application as phaint. 

While rejecting the application for isson to sue as a pauper under 
Order 33, Rule 5, Civil Procedure the court can under Section 149, 
Civil Procedure Code allow the applicant to pay the requisite court-fee and 
treat the application as a plaint. a 

Per SULAIMAN, C. J. and BENNET, J. (ALLSop, J. dissenting) :—While 


refusing to allow the applicant to sue as a pauper under Order 33, Rule ` 


7(3), Civil Procedure Code, the court cannot under Section 149, Civil 
Code allow the applicant to pay the requisite court-fee and treat 
the application as a plaint. Stwert Skinner v. William Orde, I. L. R. 2 
All. 241 distinguished. 
Per SULAIMAN, C. J. and BENNET, J.—After refusing to allow the 


applicant to sue as 2 pauper, the court cannot by a separate and subsequent - 


order allow the applicant to pay the requisite court-fee under Section 149, 
Civil Procedure Code and treat the application as a plaint. 

Per Autsop, J.—After refusing to allow the applicant to sue as a pauper, 
the court cannot by a separate and subsequent order allow the applicant to 
pay the requisite court-fee under Section 149, Civil Procedure Code and 

- treat the application as a plaint; provided that if, in some way, the proceed- 
‘ings have been reopened, the court may exercise its jurisdiction under Sec- 
tion 149, Civil Procedure Code. - 

Cv REVISION against the order of Basu RapHa KISHEN 

CHAUDHRI, Munsif of Agra. 


The following is the Referring Order:— 


. This is an application in revision by Chunna Mal under the following circum- 
stances:—. 

.Madan Lal executed a sale deed in favour of Chunna Mal on his own behalf 
and on that of his minor son, Bhagwant Kishore on April 21, 1921. Bhagwant 
Kishore attained majority on August 17, 1931. On August 17, 1934 he filed an 
application for permission to sue as a pauper for cancellation of the sale deed. 
The application was opposed by the defendant, Chunna Mal, as well as by the 
Government Pleader. On September 29, 1934 the application was rejected with 
costs. On October 1, 1934 Bhagwant Kishore made an application under Order 
47, Rule 1, Civil Procedure Code, for review of the order passed on September 29, 
1934 on the grounds that some of his evidence had not been recorded and some 
documentary evidence had not been into consideration and that the court 
should have allowed to the applicant some time*within which to deposit the neces- 
sary court-fee as the order passed against him would deprive him of his legal rights 
for ever without any remedy. The learned Munsif altering his previous order in 
review granted the applicant time till November 30, 1934 for paying up the 

*Civ. Rev. 694 of 1934 
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requisite court-fee. Against this order the applicant has come up here in revision. 

It has been urged on behalf of the applicant that with the rejection of the 
application of the opposite party the proceedings came to an end and the lower 
court had no power to give any time to the opposite party to pay the requisite 
court-fee and convert the application into plaint. It is contended on behalf of 
the opposite party that the application for permission to sue as a pauper contains a 
prayer for permission to sue as a pauper as well as all the particulars required in 
regard to a plaint and when the application for permission to sue as a pauper is 
rejected, the unstamped plaint still remains. Under Section 149 of the Civil 
Procedure Code the court had power to give time to the applicant to pay the 
requisite court-fee and upon the payment of the court-fee the plaint would have 
the same force and effect as if the fee had been paid in the first instance. 

In this case, as it will appear from what has been stated above, the application 
for permission to sue as a pauper was filed on the last date of limitation and conse- 
' quently if the opposite party were not allowed to pay the requisite court-fee, his 
suit would be time-barred. 

Reliance has been placed on behalf of the applicant on Nereini Kusr v. 
Makben Lal, I. L. R. 17 All, 526. The case supports the contention of the appli- 
cant. There the court while refusing the plaintiff's application to sue as a pauper 
gave the plaintiff one week within which to’ pay into court the full stamps for a 
non-pauper’s suit. It was held that upon an order of refusal under Section 409 
of the old Civil Procedure Code the proceedings instituted under Section 403 came 
to an end and if the applicant for leave to sue as 2 pauper wished to proceed with 
the vindication of his rights, he must sue in the ordinary course, and of course the 
date of the insticution of that suit would not be the date of the presentation of the 
application for leave to sue as a pauper, but would be the date on which the suit 
was instituted. It appears that there the application was treated simply as one 
for permission to sue as 2 pauper and not also to contain an ungstamped plaint. 
It was also observed that neither the Code of Civil Procedure nor the Court-fees 
Akt seemed to have authorized the court to give the plaintiff a week’s time. 
Siuart Skinner alias Nawab Mirza v. Willem Orde, I. L. R. -2 All. 241 
(P.c.) was distinguished on the ground that in that case before any adverse order 
had been made on the application for leave to sue as a pauper, the requisite stamp 
had been filed, whereas in the case before the court the stamp requisite for a fully 
stamped suit had not been filed in court until after the-order of refusal under 
Section 409 of the Code of Civil Procedure had been made. . 

Rule 2, Order 33 lays down that “every application for permission to sue as 
a pauper shall contain the particulars required in regard to plaints in suits”. Rule 
8 lays down that “where the application is granted, it shall be numbered and regis- 
tered and shall be deemed the plaint in the suit”. No separate plaint~has to be 
filed and the same application which contains all the particulars of the plaint as 
required under Rule 2 is treated as a plaint when the application is granted. In 
Skinner v. Orde it was observed:—‘Now a petition to sue i» forma paxperis 
contains all that a plaint is required to do. By Section 300 the petition shall con- 
tain the particulars required by Section 26 of this Act in regard to plaints, and 
shall have annexed to it a schedule of any movable, or immovable property belong- 
ing to the petitioner, with the estimated value thereof, and shall be subscribed and 
verified in the manner hereinbefore prescribed for the subscription and verification 
of plaints.” ‘Therefore it contains in itself all the particulars the statute requires 
in a plaint, and, plus these, a prayer that the plaintiff may be allowed to sue in 
forms pexperis”. 

The same view has been adopted in Benk of Beber Limited v. Ramchenderji 
Maberaj, A. I. R. 1929 Pat. 637. There it was held:—“An application to sue as a 
pauper contains an unstamped plaint and the court can, under powers vested in 
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it under Section 149, even if the application is rejected, permit the requisite stamp 
to be paid thereon within a time fixed by it and after it has been done the unstamped 
plaint will be considered to have been validly presented on proper stamped duty, 
on the date when it was originally filed and this holds even if the court-fee is paid 
subsequently under the orders of the court on the date when it is barred by limi- 
tation” 

If the application for permission to sue as a pauper contains an application 
for permission to sue as a pauper as well as a plaint, on the refusal of permission 
to sue as a pauper the unstamped plaint still remains before the court. Rule 5, 
Order 33 says that the court shall reject an application for permission to sue as a 
pauper and Rule 7, Clause (3) lays down, “the court shall then either allow or 
refuse to allow the applicant to sue as a pauper”. Under these rules the court 
deals with the question of permission to sue as a pauper and does not reject the 
plaint. Section 149 of the Civil Procedure Code gives very wide powers to the 
court to allow a person to make up the deficiency in court-fee at any stage. It 
lays down:—‘‘Where the whole or any part of any fee prescribed for any docu- 
ment by the law for the time being in force relating to court-fees has not been 
paid, the court may, in its discretion, at any stage allow the person, by whom such 
fee is payable, to pay the whole or part, as the case may be, of such court-fee, and 
upon such payment the document, in respect of which such fee is payable, shall 
have the same force and effect as if such fee had been paid in the frst instance”. 
If on the other bard there is no plaint before the court Section 149 would not 
apply. As this matter is of considerable importance, we refer the following points 
for decision by a larger Bench: 

(1) Whether while rejecting the application for permission to sue as 2 
pauper the court can under Section 149, Civil Procedure Code allow the applicant 
to pay the requisite court-fee and treat the application as a plaint? 

(2) Whether after rejecting the application for permission to sue as a pauper, 
can the court by a separate ‘and subsequent order allow the applicant to pay the 
requisite court-fee under Section 149, Civil Procedure Code and treat the applica- 
tion as a plaint? 

Let this be laid before the Hon’ble Chief Justice for constitution of a larger 
bench. 


K. Verma and Baleshwari Prasad for the applicant. 
Din Dayal for the opposite party. 


The following judgments were delivered:— 
SULAIMAN, C. J. anp BENNET, J.—On the facts as given in the order 


_ of reference it appears that the opposite party filed an application for per- 


mission to sue as a pauper on August 17, 1934. There was some enquiry as 
to his pauperism and the application was opposed by the defendant as well 
as by the Government Pleader. On September 29, 1934 the court held 
that the applicant was not a pauper and rejected the application with 
costs. On October 1, 1934, the applicant filed another application pur- 
porting to be under Order 47, R. I., C. P. C. for review of the previous 
order on the ground that some evidence had not been recorded and that 
he was in fact a pauper, and also asking that the court should have allowed 
tHe applicant time to deposit the necessary court-fee. ‘The learned Munsif 
came to the conclusion that there was no case made out for review of the 
order so far as it held that the applicant was not a pauper and should not 
be allowed to sue as a pauper, but ordered that he should be allowed to 
deposit the court-fee by November 30, 1934. ‘The defendant has come up 
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in revision against this order challenging its legality. 

Although there has been no direct conflict of opinion in, this court, 
there is a divergence of opinion as regards some other High Courts. But 
the preponderance of opinion is undoubtedly in favour of the present 
applicant. The following questions have therefore been referred to us 
for answers:— 

(1) Whether while rejecting the application for permission to sue as 
a pauper the court can under Section 149, Civil Procedure Code allow the 
applicant to pay the requisite court-fee and treat the application as a 

laint? 

P (2) Whether after rejecting the application for permission to sue as a 
pauper, can the court by a separate and subsequent order allow the appli- 
cant to pay the requisite,court-fee under Section 149, Civil Procedure Code 
and treat the application as a plaint? 

It may in one sense be said that the case of Naraini Kuar v. Makhan 
Lal is an authority for the proposition that where an application for leave 
to sue as a pauper has been refused the court has no power to grant time 
to the plaintiff to deposit the court-fee later. The case of Abbasi Begem 
y. Nonbi Begam’ is somewhat on the same lines. But there is also no 
doubt that at that time the view prevailing in this court was that after 
a plaint which is insufficiently stamped is filed in court there was no pro- 
vision under which the court could allow further time for making good 
the deficiency, (see Balkaran Rai v. Gobind Nath Tiwar®). Now we have 
Section 149, C. P. C. which expressly empowers a court to allow a person 
by whom court-fee is payable on a document filed in court to pay the 
amount within a time fixed by it. 

Following the principle laid down in Rajendra Prasad Bose v. Gopal 
Prasad Sent, another Bench of the Patna High Court in Sudhir Kumar 
Choudhuri v. Jagannath Marwarf® has expressed the same view. ‘This 
was also the view expressed by the Bombay High Court in Keshav Rem- 
chandra vw. Krishnarao Venkatesh? and the Calcutta High Court in Abboy 
Churn Dey v. Bissesswari", and the Nagpur Judicial Commissioner’s Court 
in Pratapchend v. Atmaram’. On the other hand the Madras High Court 
in Maria Thangathammal v. Iravatheswara Iyer’ and Balaguru Naidu v. 
Muthurathnam Iyer!? has taken a contrary view. A Bench of the Patna 
High Court in The Bank of Bebar Limited v. Ramchanderji Mabaraj™ also 
expressed a similar view which was not followed subsequently in Patna 
itself. Recently the Calcutta High Court in Jagadiswari Debi v. Tinkari 
Bibi has held that court-fee can be allowed to be paid even if the appli- 
cant is not allowed to sue as a pauper. 

The cases laying down the contrary view proceed mainly on the 
ground that the matter is settled by the pronouncement of their Lordships 
of the Privy Council in, the case of Stuart Skinner v. William Orde”. 


11. L. R. 17 AIL 526 aT, L. R 18 AIL 206 
3I L Ri 12 All 129 t115 L C 678 
"1935 A., I. R. Pat. 193 "I L. R. 20 Bom 508 
TL L R 24 Cal. 889 *1933 A. L R. Nag. 237 
283 L C 504 276 IL C 767 
H 1929 A, L R Pat. 677 21936 A, I. R. Cal. 28 
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Their reasons are not based so much on the language of the rules in the 
present Code of Civil Procedure. This case however was distinguished 
by the Allahabad High Court in Neraini Kusr v. Makhan Lal". 

The case before their Lordships of the Privy Council was a case where 
an application to sue as a pauper had not been refused definitely but prior 
to the application being granted and whilst the question was still under 
enquiry and investigation the plaintiff had converted the matter into a 
regular suit and was prepared to give up the advantages or disadvantages 
of the position he might have become possessed of if an application to sue 


~ in forma pauperis had been granted. The learned Subordinate Judge 


actually allowed him to convert the application into a regular plaint but 
had held that the period of limitation for the suit must be computed from 
the date of such conversion which placéd the‘ plaintiff out of court. The 
High Court also took the view that although the plaint could not be 
rejected altogether and should be retained as a plaint it should be taken to 
have been converted into a plaint only from the day. when court-fees were 
paid. Their Lordships of the Privy Council were careful to point out 

ot i 


that 


the Act provides what shall happen if the prayer of the petition be granted 
by Section 308. It also provides by Section 310 what shall be the effect of 
2 rejection of the petition. But this case is one which the statute has not 
in terms provided for. 

Their Lordships then proceeded to consider what would be the right 
principle governing a case which was not so provided in the statute and 
pointed out that l 

Although the analogy is not ect, what has happened is not at all 
unlike that which so commonly ppens in practice in the Indian Courts, 
that a wrong stamp is put upon the plaint originally, and the proper stamp 
is afterwards affixed. 

Their Lordships then observed: l 

This case which is not provided for by the Akt approaches more pearly 
to the state of things contemplated by Section 308 than that contemplated 
by Section 310. 

As there were no negative words in the Act VIN of 1857 requiring 
the rejection of the plaint under circumstances like those before their 
Lordships nor anything in its enactments which obliged their Lordships to 
say that the petition should not be considered as a plaint from the date that 
it was filed, it was held that it would cause grave injustice if that were not 
to be the practice. Their Lordships in particular referred to the provisions 
of the Explanation to Section 4 of the Limitation Act IX of 1871, under 
which in the case of a pauper a suit was deemed to be instituted when the 
application for leave to sue as 2 pauper was filed. It was accordingly held 
that when the court below had converted the application into a plaint the 
suit must be deemed to have been instituted when the application was 
originally filed. Their Lordships no doubt emphasised that the document 
contained in itself all the particulars the statute required in a plaint and_ 
plus these a prayer that the plaintiff may be allowed to sue in forme 
pauperis; but their Lordships did not anywhere Jay down that the docu- 

“LL R 17 All 526 
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ment consists of two separate documents written out on a single paper, 
namely, a plaint and an application for leave to sue as a pauper, and eyen 
if the application to sue as a pauper be rejected the plaint still stands and 
remains undisposed of until some separate order were passed on it. On 
the other hand their Lordships clearly remarked: 

The statute also provides by Section 310 what shall be the effect of a 

rejection of the petition. 

It is therefore apparent that their Lordships intended to lay down that 
where an application is granted the position is governed by the old Sec- 
tion 308 and where the application is rejected the position is governed by 
Section 310. Their Lordships were dealing exclusively with a case which 
was not expressly provided for in Act VIII of 1859. It is therefore not 
possible to hold that the question which arises in the present case is con- 
clusively determined by the pronouncement in Stuart Skinners case. The 
matter must be examined from the stand point of the express provisions in 
the Code which governs this case. 

It is to be noted that Section 310 of Act VIII of 1859, which was the 
Act in force at the time when their Lordships decided Skinner’s case, is not 
identical with the corresponding rule Order 33, Rule 15. Nor is there 
any specific provision in the new Limitation Act corresponding to Section 
. 4 of the old Limitation Act. 

There is considerable diffculty in holding now that the document 
filed by such an applicant is a composite document, both an application for 
leave to sue as a pauper and also a plaint. Order 33, Rules 1 to 7 speak 
of the document as an application. Rule 8 then provides that where the 
application is granted it shall be numbered and registered, and shall be 
deemed to be the plaint in the suit etc., etc. Thus it is the same docu- 
ment which was being treated as an application which must be deemed 
as 2 plaint when the application is granted. The scheme of this Order is 
that when an application for leave to sue as a pauper is filed, the court 
may under Rule 5 after examining the applicant, if necessary, reject the 
application on any of the five grounds mentioned therein. ‘That is a stage 
before the defendant is called upon to contest the application and before 
even any notice is issued to the Government Pleader to oppose it, if he so 
desires. But once notices have been issued and evidence has been taken 
then the procedure at the hearing is governed by Rule 7 under which the 
court shall either allow or refuse to allow the applicant to sue as a pauper. 
This is a stage where the parties have given some evidence and costs have 
therefore been incurred. Now Rule 8 deals with a case where the court 
grants the application. Rule 15 deals with a case where there is an 
order refusing to allow the applicant to sue as a pauper which is declared 
to be a bar to any subsequent application of the like nature. There is a 
further provision that the applicant shall be at liberty to institute a suit 
-in the ordinary manner in respect of such rights, provided that he first 
pays the costs, if any, incurred. It has been held by a: Full Bench of this 
court in Shiem Sunder Lal v. Savitri Kunwar”, that the payment of the 
costs is 2 condition precedent to the institution of the suit and that accord- 

1935 A. L J. 857 
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ingly if a suit is filed without the plaintiff having previously paid the 
costs incurred in the proceedings relating to his pauperism, then the suit 
is not at all maintainable and that the defect cannot be cured by a sub- 
sequent payment of the costs during the pendency of the suit. Now there 
was no such provision in Section 310,af the old Code and it was not at 
that time incumbent on a plaintiff to pay the costs incurred in the pro- 
ceedings relating to pauperism before instituting his suit. It is therefore 
clear that if the court were to allow the applicant even after refusing to 
allow him to sue as a pauper to pay the necessary court-fee and proceed 


` with the suit, then the provisions of Rule 15 would be directly evaded, 


and the plaintif would be entitled to prosecute his claim without having 
had to pay in the first instance the costs incurred in the proceedings 
relating to the enquiry into his pauperism. Such an interpretation of 
the provisions would be in direct conflict with the specific provisions in 
Order 33, Rule 15. 

There would be various other difficulties in holding that the document 
is of a composite character and that there are really two documents execut- 
ed on one paper. If the application be treated as a plaint for one purpose 
and as an application for leave to sue for another purpose from the very 
beginning even before it has been granted, then the document as a plaint 
will be governed by Order 7 while the same document as an application . 
would be governed by Order 33. Now it may happen that the allegations 
contained in the application do not disclose a cause of action and the court 
may reject the application on that ground. It would then follow that the 
rejection of that application would be an order under Order 33, Rule 
§(d) and therefore not appealable, while the same order would be an 
order under Order 7, Rule 11(a) which read with Section 2 would be a 
decree and would be appealable. ‘Fhis would be a serious anomaly in 
treating the document to be of a composite character. Again Order 33, 
Rule 5 allows the court to dismiss the application on grounds quite different 
from those on which a plaint is to be rejected under Order 7, Rule 11. 
If the allegations show that the claim is barred by any law the plaint may 
be rejected and there would be an appeal from that decree. But the court 
in dealing with the application for leave to sue as a pauper cannot dismiss 
the application on any such ground. 

It is contended on behalf of the opposite party that under Section 149, 
C. P. C. which bas been newly added in the present code, there is ample 
power conferred upon a court to allow time for paying the court-fee on 
any document filed in court and that accordingly such power must be 
deemed to exist in the case of an application for pauperism as well, even 
though it has been rejected. But taking Section 149 strictly it is impos- 
sible to say that at the time the application for leave to sue as a pauper was 
filed it was in any way insufficiently stamped. It only becomes insuff- 
ciently stamped when the court converts it into a plaint and allows time 
to the applicant to make good the deficiency. Until then it is not a 
document which is in any way insufficiently stamped. Then again the 
application for leave to sue can be entertained only if it has been presented 
in the manner prescribed by Rules 2 and 3 of Order 33, whereas the same ` 
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document would not be invalid if it were a plaint. 

Lastly there is another serious difficulty in treating the application as a 
composite document. Section 149 gives discretion to the court to allow 
court-fee to be made good during a further time allowed. The court is 
not bound to grant such further time. Where it is satisfed that the 
applicant acted bona fide or was led by some mistake to make the applica- 
tion in forma pauperis it may very well allow him time to make good the 
deficiency. On the other hand if the court is satisfied that he acted 
fraudulently and dishonestly, it may very well refuse to grant him time 
to deposit the court-fee, particularly when the period of limitation has 
expired. But if the application is to be treated as if it were a plaint also, 
then the provisions of Order 7, Rule 11 will be applicable and when the 
relief claimed is properly valued but the paper is insufficiently stamped, the 
court would have to require the plaintiff to supply the requisite stamp 
paper “within a time to be fixed by the court,” and the court will have 
power to reject the application only if the plaintiff fails to deposit the 
requisite stamp paper within the time so allowed. Thus under Rule 11 the 
plaintiff would be entitled as of right to insist on the court giving him 
some time at least to make good the deficiency. In such a case it would no 
longer be a matter of discretion for the court but a matter of obligation. 
. The provisions therefore would come in conflict with the provisions of 
Section 149. 

All these considerations lead to the conclusion that the scheme of 
the Code of Civil Procedure is not that the application is from the very 
start a sort of a double document both a plaint and an application and 
that if the application is dismissed the plaint still remains and the suit is 
still pending until an additional order is passed either admitting or dis- 
missing the suit. ‘The true position seems to be that in the case of paupers 
the legislature has directed the person, provided he proceeds in the manner 
prescribed, to present an application for leave to sue as a pauper containing 
all the necessary particulars required for a plaint. If the application does 
not militate against any of the requirements in Rule $ and is accordingly 
not rejected and the court is satisfied that the applicant is a pauper, it will 
of course allow him to sue as a pauper. But if on further enquiry it is 
found that the requirements of Rule 7 are not fulfilled the court would 
refuse to allow the applicant to sue as a pauper. It is only when the 
application is granted that the application is to be deemed the plaint in 
the suit. When the court refuses to allow the applicant to sue as a pauper 
then the position is governed by the provisions of Rule 15 and it is no 
longer open to the applicant to say that his plaint is still on the record and 
that the suit is still pending and he is entitled under Section 149 to pay 
the court-fee. | 

It therefore seems clear that the scheme of the Civil Procedure Code is 
that the application for leave to sue as a pauper is an application though 
when granted it is to be deemed as a plaint in the suit and the case is to 
proceed as if the suit had been filed on the date when the application had 
been made. This view is also supported by the observations made by a 
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Bench of this Court in Nur Mubammad v. Firm Maulvi Jamil Abmad** 
where it was said that an application for leave to sue as a pauper is not a 
plaint and it only reaches the stage of a plaint when it is granted. Again 


there is an observation to the same effect in. the Full Bench case of © 


Shahzadi Begam v. Alakb Nath" where it was said that there is a distinction 
drawn between the institution of a suit by a pauper and the filing of an 
appeal by a person who is unable to pay the court-fee. Under Order 33, 
there is only one application which is required to be filed and if that appli- 
cation is allowed then under Rule 8 it is to be numbered and registered 


* and has to be deemed the plaint in the suit and the suit is then to proceed 


in all other respects as a suit instituted in the ordinary manner. On the 
other hand if the application filed by the plaintiff is dismissed there is no 
other document left before the court which can be proceeded with.. 

It is next contended on behalf of the opposite party that there would 
be considerable hardship on the plaintiff uf it be held that the court has no 
power to allow him to deposit the court-fee within an extended time. In 
actual practice there may be no hardship at all. If the plaintiff does not 
wait till almost the last day of limitation no difficulty would arise. Even 
if he files his suit almost at the end of the period of limitation but takes. 
care to see that before the court passes an order refusing to allow him 
leave to sue as a pauper he offers to pay the court-fee and requests the 
court to convert the application irto a plaint, there may be no difficulty. 
It is only when he allows the period of limitation to expire and does not: 
moye the court to allow him to pay the court-fee before the court passes 
an order refusing to allow him to sue as a pauper that his position becomes 
difficult; but for this he has himself to thank. In ordinary practice if a 
court is satisfied that the case is a fit one in which time should be allowed 
to the applicant it may not actually pass an order under Order 33, Rule 7’ 
refusing to allow him to sue as a pauper, but may postpone the case and 
grant him time to make good the deficiency. In such an event, namely, 
where the court neither refuses to allow him to sue as a pauper nor grants 
leave to sue as a pauper, the case would not be provided for by any specific 
provisions of Order 33, and would therefore be governed by the ruling 
of ‘their Lordships of. the Privy Council in Skinners case. The court. 
would then have power to allow the application to be converted into a 
plaint. The plaint would then be deemed to have been instituted on the 
date when the application was originally filed: and the court-fees can be 
deposited within the time fixed by the court. . 

The first question assumes that the court rejects the application and at 
the same time allows the applicant to pay the requisite court-fee. It may 
be pointed out that the words “reject the application” occur in Order 33, 
Rule 5 but not in Rule 7 which merely speaks of a refusal to tllow him 
to sue as a pauper. If the court has passed an order rejecting the applica- 
tion under Rule $ then it may well be that Rule 15 would not be a bar at 
all which is operative only in the case where there is an order refusing to 
allow the applicant to sue as a pauper which happens when after receiving 
evidence the court makes an order under Rule 7(3). For instance, if the 
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court has rejected the application on the ground that it was not framed Gm 
and presented in the manner prescribed by Rules 2 and 3, there can be 455, 
no bar to a fresh application being filed, nor would there be any bar to — 
any fresh suit being filed, or it may well be that the allegations did not CHUN*4 


MAL 
disclose a sufficient cause of action in which case the applicant may file a y. 
fresh application for leave to sue as a pauper containing allegations which BHacwant 


do show a cause of action. If the question arises that while refusing to SP70 


allow the applicant to sue as a pauper under Order 33, Rule 7, the court Salamen, 
also allows him to pay the requisite court-fee, then the answer to the 
question must be in the negative. The court having refused to allow him 
to sue as a pauper must follow the provisions of Rule 15 which should 
not be evaded. The applicant cannot without paying the costs of the 
proceedings be entitled to institute a suit, and if he does pay the costs then 
the suit can be deemed to have been instituted only from the date when 
such costs have been paid. 

In the view expressed above the answer to the second question is 
obviously in the negative. 

Order 33, Rule 7 may well be amended so as to empower the court 
while refusing to allow the applicant to sue as a pauper, to grant him time 
to convert the application into a plaint and pay the necessary court-fee. 

ALrsor, J.—Two questions which have been referred to this Bench Alsop, J. 
are:— 

(1) Whether while rejecting an application for permission to sue as 
a pauper, the court can under Section 149 of the Code of Civil Procedure 
allow the applicant to pay the requisite court-fee and treat the applica- 
tion as a plaint? 


C. J. 
Bennet, J. 


and 

(2) Whether after rejecting an application for permission to sue as 
a pauper, the court can by a separate and subsequent order allow the 
applicant to pay the requisite court-fee under Section 149 of the Code of 
Civil Procedure and treat the application as a plaint? 

It must be stated that the terminology of the two questions is in one 
particular not quite accurate. An application for permission to sue as a 
pauper may be rejected under the provisions of Order 33, Rule 5 before 
any notice is served upon the opposite party or upon the Government 
Pleader. If it is not so rejected, notices are issued and thereafter the court 
decides under Rule 7 whether the application should be allowed or not. 
If the application is not to be allowed the proper order under Order 33, 
Rule 7 is that the court refuses to allow the applicant to sue as a pauper. 
In the case which gave rise to the reference the order of the court below 
was passed after contest and consequently it was an order refusing to allow 
the applicant to sue as a pauper and not an order rejecting the application 
for permission to sue as a pauper. The questions therefore really raise the 
point whether the court can exercise its discretion under Section 149 of the 
Code of Civil Procedure either at the time when it passes an order refus- 
ing to allow the applicant to sue as a pauper or at some subsequent time 
after it has passed an order refusine to allow the applicant to sue as a 
‘I pauper. ‘The questions have no reference to’ orders rejecting an applica- 
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tion for permission to sue as a pauper under Order 33, Rule $. As one of 
the members of the Bench which made the reference, I may explain that 
the lower court referred to its order as one rejecting the application to 
sue in forma pauperis and that the distinction between an order rejecting 
an application and an order refusing to allow the applicant to sue as a 
pauper was not raised before the Bench. 

It has been suggested that an application for leave to sue as a pauper 
is in effect a document comprising two separate applications, namely, an 
application which amounts to a plaint and which asks for relief against 
the defendant or the opposite party and an application that the plaint may 
be treated as such without the payment of the requisite court-fees upon 
the ground that the applicant is a pauper within the meaning of Order 33, 
Rule 1 of the Code of Civil Procedure. In my opinion the application 
for leave to sue as a pauper cannot be treated properly as a composite 
document in the sense that it requires two separate orders by the court if 
the application is rejected, namely, an order refusing to allow the applicant 
to sue as a pauper and a subsequent order rejecting the plaint. It appears 
from the manner in which the rules have been framed that it was not 
intended that an application under Order 33 should be regarded as con- 
taining two separate applications requiring separate orders. The rules 
which apply to plaints under Order 7 are not the same as those which apply 
to applications under Order 33. If there had been an intention that the 
applicant should put in a plaint accompanied with a separate prayer to be 
allowed to sue as a pauper, there is no reason why the rule should not have 
been drawn up in the same way as the rule for pauper appeals under Order 
44 where a person who wishes to appeal in forma pauperis is required to 
put in his application accompanied by memorandum of appeal. I think 
therefore that an application under Order 33 of the Code of Civil Pro- 
cedure for permission to sue as a pauper must be treated as an application 
requiring only one order by the court. 

On the other hand, there is the authority of Skinner v. Orde’® that 
such an application as it contains all the particulars required in regard to 
plaints in suits is one which can be converted into a plaint by payment 
of the requisite court-fee on the part of the applicant and if it is so 
converted that it shall date as a plaint from the time when the application 
itself was presented. Apart from the authority of this case, the rules 
themselves show that the application can be converted into a plaint because 
if the court allows the application, that is, if the court directs that the 
court-fee need not be paid, the application is converted into a plaint under 
the rules in Order 33 and is to be treated as a plaint filed on the date when 
the application was filed. It is not contended that the decision in 
Skinner v. Orde is no longer good law owing to subsequent modifications 
in the Code of Civil Procedure. It is admitted that the court may allow 
court-fees to be paid upon the application so as to convert it into a plaint 
provided such fees are paid before an orders is passed refusing to allow the 
applicant to sue as a pauper. 

A reference has been made to the provisions of Order 33, Rule 15 
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which were not in force in their entirety at the time when the case of 
Skinner v. Orde was decided. I do not think that the provisions of this 
rule affect the question in issue. The rule in terms lays down that an 
order refusing to allow the applicant to sue as a pauper shall be a bar to 
any subsequent application of the like nature by him in respect of the 
same right to sue. That is one of the provisions of the rule. The other 
provision is that such an order shall not be a bar to a subsequent suit, pro- 
vided that the applicant before he institutes a suit pays the costs incurred 
by the Government and by the opposite party in opposing the application 
for leave to sue as a pauper. The questions which have been referred to 
this Bench do not contemplate the institution of a subsequent suit by the 
applicant for leave to sue as a pauper and therefore the provisions of 
Order 33, Rule 15 do not in terms apply. It may perhaps be said that 
the intention of the legislature is that an applicant to sue as a pauper, 
if leave is refused to him, should not be allowed to proceed in any way 
unless he has paid the costs of the Government and the opposite party, but 
this is not what the rule says and an objection of this kind would apply 
equally to the case of an applicant who asks to be allowed to pay the 
court-fees after costs have been incurred but before an order refusing to 
allow him to sue as a pauper has been passed. It is admitted that the 
provisions of Order 33, Rule 15 would not prevent the court from exercis; 
ing its discretion under Section 149 at that stage of the proceedings 
although costs might have been incurred. 

Another point I think is that the rules in the First Schedule of the 
Code of Civil Procedure are to be treated as subsidiary to the provisions of 
the body of the Code and that they should not, if there is any doubt about 
the matter, be allowed to modify those provisions. It is certainly laid 
down in Section 121 of the Code that the rules in the First Schedule shall 
have effect as if enacted in the body of the Code until annulled or altered 
in accordance with the provisions of the Code, but these rules at the same 
time are subject to alteration and annulment by the various High Courts 
and any rules which may be framed by those courts must under Section 128 
of the Code be not inconsistent with the provisions in the body of the 
Code. I think it is obvious that the rules in the First Schedule were intended 
by the legislature to be consistent with the provisions contained in the 
body of the Code and that consequently if there is any appearance of 
inconsistency between the rule and those provisions, the provisions should 
prevail over the rules. Section 149 of the Code allows a court discretion 
at any stage to permit the payment of the court-fee upon any document 
in respect of which a fee is payable and nothing in the rules should be 
allowed to take away that discretion. It has been suggested that the 
provisions of Section 149 do not strictly speaking apply because the appli- 
cation for leave to sue as a pauper is not an application which requires a 
court-fee as payable on the plaint. Once, however, it is admitted that 
the application may be converted into a plaint by payment of the court-fee 
and that point has been decided in the case of Skinner v. Orde, it seems to 
me that the court can allow the payment of court-fee only under the 


= provisions of Section 149 of the Code of Civil Procedure. If those pro- 
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visions did not exist, it might perhaps be said that the court bad some 
inherent jurisdiction; but when there is a specific provision in the Code, 
it seems to me that the court must be held to be acting in accordance with 
that provision. ! 

The position then is that the court has before it in the application for 
leave to sue as a pauper a document which contains all the particulars 
required for a plaint and that it may certainly at one stage of the proceed- 
ings allow the applicant to pay the court-fee which would convert the 
document into a plaint and if the court-fee is paid, the document is con- 
verted into a plaint. The only question which remains therefore is upto 
what instant the court may exercise the discretion allowed by Section 149 
of the Code of Civil Procedure. In my opinion, the court may exercise 
that discretion at any time during which it is seized of the matter, that 
is, at any time when there is a proceeding before it. As I have already 
said, I think that the application for leave to sue as a pauper must be 
regarded as one application which does not require more than one order 
of the court and it follows from this that the proceeding based on the 
application must come to an end as soon as the court Passes an uncondi- 
tional order refusing to allow the applicant to sue as a pauper. The 
consequence is that the second question which has been referred to this 
Bench must be answered in the negative, although as I shall presently 
show the answer should be subject to a proviso. 

There remains the first question which has been referred to us. I 
think that in answering that question we should pay more attention to the 
substance than to the form of the order. The question assumes an order 
which contains two parts, namely, a refusal to allow the applicant to sue as 
a pauper and a permission under the provisions of Section 149 of the Code 
of Civil Procedure granted to the applicant to stamp his application so as 
to convert it into a plaint. I think that there can be no doubt that the 
court at the time when it passes such an order would have jurisdiction under 
Section 149 to allow the application to be stamped as a plaint and I do not 
think that that discretion should be taken away because as a matter of 
form that permission is accorded at ‘the same time and on the same 
document as an order refusing to allow the applicant to sue as a pauper. 
If the court passed an order allowing the applicant .to stamp the document 
and signed it and immediately afterwards wrote out another order refus- 
ing to allow the applicant to sue as a pauper, what would be the effect? 
The first order would be one within the jurisdiction of the court. Would 
the second order be regarded as cancelling the first order? I think that it 
would not and the rights of the parties surely should not be affected merely 
because the court writes an order on one piece of paper and appends one 
signature to it instead of writing two orders on separate pieces of papers 
and appending two signatures to such papers. I am of opinion that too 
much importance should not be attached to the fact that the court intends 
to refuse to allow the applicant to sue as a pauper and writes an order to 
that effect. The position might arise where a court exercises its dis- 
cretion under Section 149 of the Code of Civil Procedure and gives the 
applicant a period of, say, three months within which to stamp his applica- 
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tion as a plaint and thereafter at the request perhaps of the Government 
pleader who wants an order for costs passes an order within the three 
months before the document is actually stamped saying that the applicant 
is not allowed to sue a3 a pauper and must pay costs. I do not see how that 
subsequent order can affect the previous order allowing the applicant to 
stamp the document. I think further that any order allowing the appli- 
cant to stamp his application as a plaint necessarily implies that the appli- 
cation to sue as a pauper is not allowed. A person makes an application 
for leave to sue as a pauper and at a subsequent date asks for permission 
yo stamp the application and treat it as a plainte This surely implies that 
the application for leave to sue as a,pauper as such is withdrawn. I do not 
think that any person who makes an application to the court to put an 
end to proceedings instituted by him can do so merely by withdrawing the 
previous application upon which those proceedings were instituted. If he 
does withdraw it, the court passes an order that the application is rejected 
but it may also and often would, at the same time pass an order that 
costs are to be paid. The mere withdrawal has no effect and properly 
speaking if the applicant asks for permission to stamp his application and 
treat it as a plaint, he impliedly withdraws his application for leave to sue 
a3 a pauper and the court then should pass an order saying that it refuses 
to allow the applicant to sue as a pauper. At whatever stage therefore an 
application for leave to sue as a pauper is stamped under the provisions of 
Section 149, there is a refusal to allow the applicant to sue as a pauper and 
these considerations would apply even to cases which are covered by the 
decision in the case of Skinner v. Orde. My conclusion is that a court, 
when it refuses to allow an applicant under Order 33 to sue as a pauper, 
may at the same time give him permission to stamp his application and 
treat it as a plaint. The point is that we should look to the substantial 
intention of the court at the time when it still has jurisdiction under Sec- 
tion 149 of the Code of Civil Procedure and if it means to exercise that 
jurisdiction before the proceedings came to an end we would not say that 
it is incompetent to do so merely because it expresses its intention at the 
. same time not to allow the applicant to sue as a pauper. 

I now return to the second question. I have indicated that the 
question should be answered in a certain way but with a proviso. That 
proviso is that the court may having passed an order refusing to allow the 
applicant to sue as a pauper again exercise its jurisdiction under the pro- 
visions of Section 149 if it, in some way, is again seized of the application. 

I would answer the first quéstion put to this Bench in the affirmative 
and the second question in the negative with the proviso that a court 
having once passed an order refusing to allow an applicant to sue as a 
pauper may after the proceedings have been reopened exercise jurisdiction 
under Section 149 of the Code of Civil Procedure. 

By THE Court—lIf the application for permission to sue as a pauper 
has been rejected under Order 33, Rule 5, then the answer to the first 
question is in the affirmative; but if the court has refused to allow the 
applicant to sue as a pauper under Order 33,.Rule 7(3), then the answer 
, is in the negative. i 
The answer to the second question is in the negative. 
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SOAK Mortgage—Suit for sale by a puisne morigagre—Person taking a subsequent moři- 
C. J. i gage ond also possessing prior mortgages’s rights—Professedhy impleaded as a 


Benner, J. subsequent trensferee—Whetber bonnd to set up rights under tbe prior 
Hasans, J. mortgage which is not disputed by the plaintiff. 


Under the Explanation to Order 34, Rule 1, C. P. C, it is not necessary 
for a puisne mortgagee to implead a prior mortgagee, and he may without 
impugning-such 2 mortgage claim to sell the property subject to it. A 
person who has taken a subsequent mortgage and also possesses prior 
mortgagees’ rights has a dual capacity. He is a necessary party in his 
capacity as a subsequent transferee, but not a necessary party in his capa- 
city as a prior mortgagee. If therefore the validity of the prior mortgage 
is admitted in the plaint and he has been professedly impleaded as a subse- 
quent transferee, there seems no reason to require that he must of a necessity 
appear in Court and set up rights under the prior mortgage which is not 
disputed by the plaintiffs. 

The present defendants sued for sale on a mortgage in their favour and 
purchased the property at auction in execution of the mortgage decree 
passed in their favour. Before the auction sale could be confirmed the 
present defendants brought another suit on the basis of a second mortgage 
in their favour; and in the plaint they admitted the existence of the first 
mortgage and asked for the payment of the surplus purchase money at the 
auction sale held in execution of the decree on the first mortgage, and 
in the event of the sale of the mortgaged property being set aside they 
claimed a decree for sale on the basis of the second mortgage. During the 
pendency of the suit on the second mortgage the mortgagor executed a 
usufructuary mortgage in favour of the present plaintiff, leaving money 
in her hands for payment of the first mortgage decree. She deposited the 
amount and the auction sale in favour of the present defendants was set 
aside. The present plaintiff was impleaded as a subsequent transferee in the 
suit on the second mortgage. There was no allegation that she paid off the ' 
prior mortgage decree and should be implegded as a prior mortgage. She 
did not appear to contest the claim. Tie koe en E 
second mortgage was decreed. The decree however did not say that the 
property would be sold free from any previous incumbrances. The present 
defendants then put their decree in execution and claimed a sale of the 
mortgaged property. Thereupon the present suit was instituted by the 
plaintiff for a declaration that she had the rights of a prior mortgagee on 
account of her discharge of the first mortgage decree. Held, that the 
ex parte decree obtained on the basis of the second mortgage does not 
operate as res judicata for the purposes of the present suit and the declara- 
tion now sought for by the plaintiff is therefore not barred. Ajudbia 
Pande v. Inayatullab, 1. L. R. 35 AI. 111 and Collector of Moradabad v 
Mubemmad Hidayat Ali Kben, I. L. R. 48 All. 554 relied on. 

SECOND APPEAL from a decree of MAULVI MUHAMMAD ZAMIRUDDIN, 
= Subordinate Judge of Bareilly, reversing a decree of MAULVI JAMIL 
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Arm™maD, Additional Munsif. - CL 
The following is the Referring Order:— 1936 


This is a second appeal from a decision dated August 16, 1933, of the learned Rau Duan 
Additional Subordinate Judge of Bareilly, by which he allowed an appeal from a v. 
decision dated May 7, 1931, of the learned Additional Munsif of Bareilly. CHUN 

The plaintiff is one Mst. Chunni Kunwar, and the defendants are two RUNWAR 
brothers named Ram Dhan and Tek Chand. On August 16, 1918, one Karam 
Ali executed a simple mortgage-deed of some zamindari in favour of the defendants 
and their mother, Mst. Jai Dei, and on August 22, 1922, a decree was obtained 
on the basis of that mortgage. Some years were then allowed to elapse, but on 
December 21, 1926, the property was sold in execution of the above decree, and it 
was purchased b y the present defendants. In the meantime, on July 18, 1923, 
Karam Ali had executed another simple mortgage of the property in favour of 
the defendants, and on December 22, 1926, they brought a suit on the basis of 
that mortgage. On January 17, 1927, Karam Ali executed a usufructuary mort- 

| gage of the property in favour of the present plaintiff, Mst. Chunni Kunwar, and 

| on February 7, 1927, she was impleaded, as a subsequent mortgagee, in the suit 
brought by the defendants on the basis of their mortgage of July 18, 1923. An 
ex perte decree, on April 14, 1927, was passed in that suit, and an application to 
set it aside was afterwards dismissed. Mst. Chunni Kunwar, on January 20, 1927, 
out of the consideration for her mortgage paid off what was due under the first 
mortgage of August 16, 1918, and the sale that had taken place on December 21, 
1926, in execution of the decree that had been obtained on the basis of that 
mortgage was set aside. The defendants afterwards put into execution the decree 
that they had obtained on the basis of the second mortgage, and on January 15, 
1931, the plaintiff instituted the present suit for a declaration to the following 
effect: — 

“It may be declared that the plaintiff, as the representative in interest 
under the document dated August 16, 1918, is in possession of the 
mortgaged property as a prior mortgagee, and that the sale proceedings, 
dated January 20, 1931, are subject to the preferential rights of the 
plaintiff.” 

The learned Additional Munsif dismissed the suit with costs, but as a result of 
an appeal by the plaintiff, the learned Additional Subordinate Judge reversed the 
decision of the trial court, and gave the plaintiff a declaration that she was subro- 
l gated to the rights of the prior mortgagees under the deed of August 16, 1918, 
and that the sale in execution of the defendants’ decree should be held "under 
the superior rights” of the plaintiff. This second appeal is by the defendants. 

The points urged on behalf of the appellants are as follows:— 

(1) The decree of April 14, 1927, passed on the basis of the mortgage of 
July 18, 1923, describes the plaintiff as a subsequent mortgagee, and having regard 
to the provitions of Explanation IV of Section 11 of the Code of Civil Procedure 
she is debarred now by the principles of ‘res judicata” from claiming to be subro- 
gated to the position of the mortgagees of the mortgage of August 16, 1918; 

(2) The present suit is barred by time, since a person seeking priority by 
the satisfaction of a mortgage cannot claim to be subrogated if at the time of the 
assertion of that claim a suit on the basis of that mortgage would be time-barred; 

and (3) Having regard to the provisions of Section 47 of the Code of Civil 
Procedure, it was not open to the plaintiff to seek relief by means of a separate 
suit. 

As to the first point, we were referred by learned counsel for the appellants to 
a number of reported decisions, of which we think it sufficient to refer to the = 

` following:— J 
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Sri Gopal v. Pirthi Singh, I. L. R. 24 All 429; 

Gajsdher Teli v. Bhagwenta, I. L. R. 34 All 599; 

Brijmohan Singh v. Dukben Singh, I. L. R. 9 Pat. 816; 

Kanbasya Lal v. Ikrem Fatima, Musemmat and others, I. L. R. 8 Luck, 


Aer 


103; 
and 5. Gopal Lal v. Benarasi Pershad Chowdbry, I. L. R. 31 Cal. 428. 

In the first of the above cases, which was a case decided by their Lordships 
‘of the Privy Council, it was held that where, to a suit by a mortgagee on a 
mortgage bond of certain property, a prior mortgagee of the same property is 
made a party and omits to set up his prior charge and claim to have it redeemed, a 
suit subsequently brought by him for that purpose was barred by Explanation I 
of Section 13 of the Civil Procedure Code as it then stood. 

In the case reported in Gajadbar Teli v. Bhagwents, L L. R. 34 AlL 599 the 
facts were that certain puisne mortgagees brought a suit for sale on their mortgage 
in which, although they impleaded the prior mortgagees, they simply asked for the 
sale of the property mortgaged, neither claiming to have their mortgage redeemed 
nor asking for sale subject to the prior mortgage. The prior mortgagees on their 
part did not set up their rights under the prior mortgage. It was held that 
Section 11 of the present Civil Procedure Code was a bar to the prior mortgagees 
afterwards suing for sale on their mortgage. 

In the Patna case it was held, “inter alia”, that when a party impleaded is a 
puisne mortgagee and, therefore, a necessary party, but claims priority, he must 
assert and prove his priority, otherwise he is barred. 

In the Lucknow case it was held that where it is the duty of a person to set 
up a prior charge in defence to a claim for the recovery of a certain sum of 
money by sale of a certain property, but no priority is set up, a subsequent suit 
for declaration that he has a prior charge is barred by Explanation IV of Section 
11 of the Code of Civil Procedure. 

In the Calcutta case it was held that if a2 prior mortgagee is made a party 
to a suit brought by a subsequent mortgagee on a mortgage bond of certain 
property, but omits to enter appearance and set up his prior right and claim that 
he should be paid off or that the property should be sold subject to his mortgage 
his mortgage lien must be deemed to be extinguished, and a suit subsequently 
brought by him or his heirs on his mortgage was barred by Explanation Il of 
Section 13 of the Code of Civil Procedure as it then stood. 

The above decisions fully support the first of the arguments addressed to us 
in this appeal on behalf of the appellants. 

On the other side, however, a number of rulings were referred to, which, it 
was contended, are to a contrary effect. ‘Those rulings are as follows:— 

1. Collector of Moradabad v. Mubemmad Hidayat Ah Kben, I. L. R. 48 
AlL 554; 

2. Fazal Rab v. Manzoor Abmad, 1930 A. L. J. 1222; 

3. Rem Pariap Pandey v. Lalu Pandey end others, A. I. R. 1930 All. 163; 

4. Sadu Bebera v. Dibaker Tara, I. L. R. 9 Pat. 539; 

5. Official Assignee of Calcutta v. Jegabendbu Mallik, L. L. R. 61 Cal. 494; 

6. Abdul Wahid Khen ond another v. Sheikh Ali Husain, I. L. R. 4 Luck. 250; 

7. Diwen Chend end others v. Punjab and Sind Benk, Lid., A. I. R. 1935 
Lah. 218; 
and 8. Radha Kishun w. Kburshed Hossein, I. L. R. 47 Cal. 662. 

Of the above decisions we think it necessary now to refer in detail only to 
those of Patna, Lucknow and Lahore and the decision in I. L. R. 61 Cal. 494. In 
the Patna case it was held that there is no rule of law that a defendant being a 
subsequent incumbrancer or a purchaser of the equity of redemption is bound to 
set up as 2 defence that he has a paramount tjtle, and that if in such a suit he does 
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not invite the court to decide the question of his priority, he will not be precluded 
from raising the question of his priority in a suit of his own. In the Calcutta case 
reported in Official Assignee of Calcutta v. Jagabendbu Mallik, I. L. R. 61 Cal. 
494, it was held that where a prior mortgagee who had, in execution of his mort- 
gage decree, purchased the mortgaged property, was made a defendant by a puisne 

gee in a subsequent mortgage suit, in the plaint whereof nothing was 
clearly alleged in derogation of his priority, the prior mortgagee’s paramount title 
was outside the scope of the controversy in the later suit, and the rule of construc- 
tive “res judicata” did not apply. In the Lucknow case it was held that if a 
prior mortgagee with a paramount title is impleaded in a suit brought by the puisne 
mortgagee, and there is no contest in that suit regarding the prior mortgage, the 
right of the prior mortgagee would not be lost to him. If, ever, there is a 
controversy, and that controversy is decided against him, whether by actual 
decision or in default, his remedy would be barred, and the rule of “res judicata” 
would stand in his way in asserting his claim under the prior mortgage. In the 
Lahore case the facts were that a person who had a subsequent mortgage over a 
property had also in addition to this redeemed a prior mortgage, and a puisne 
mortgagee sued on his mortgage impleading the former only as a subsequent 
mortgagee, but not as an assignee of prior mortgagee, and in execution of the 
decree so obtained, by which it was ordered that the claim of the plaintiff puisne 
prec aay e e eta Ge ep ae as ee l 
that he was entitled to be paid first his money due as assignee 
of the prior mortgagee. It was held that as the subsequent mortgagee was not 
a necessary party to the suit in his capacity as prior mortgagee, he was under no 
obligation to defend his claim, which is paramount and outside the controversy of 
a suit between the subsequent mortgagees, and accordingly the rule of “res judicata” 
did not apply. To make the rule applicable it was necessary for the plaintiff puisne 
mortgagee to attack his rights as assignee of the prior mortgage. 

There are also in the Allahabad cases certain observations which favour the 
contention that is raised on bebalf of the respondent. 

As to the second point taken on behalf of the appellants, it was conceded by 
their learned counsel that a very recent Full Bench decision of this Court reported 
in Alem Ali v. Bent Cheren, 1935 A. L. J. 1294, is against him, but he contended 
that a decision of their Lordships of the Privy Council reported in Het Rom v. 
Shadi Rem end others, I. L. R. 43 All. 469, is in his favour, and that that decision 
was not considered by the learned Judges of this Court who were members of the 
Full Bench which decided the case above referred to. 

As there appears to be a certain amount of conflict in the various decisions 
relating to the above two points, we think it best to refer the two following ques- 
tions for decision by a Full Bench:— 

1. In the circumstances of the present case, does the ex perte decree obtained 
on April 14, 1927, by the defendants-a ts operate as “res judicata” for the 
purposes of the present suit, and is the declaration now sought for by the plaint- 
iff-respondent therefore barred? É 

2. Having regard to the fact that on the date of the present suit (15-1-31) 
a suit on the basis of the mortgage of August 16, 1918, would have been time- 
barred, is the plaintiff-respandent’s claim to be subrogated to the position of the 
mortgagees under the above deed also barred by time? 

We accordingly direct that this appeal be laid before the Hon’ble the Chief 
Justice with a view to the constitution of a Full Bench for the decision of the 
above questions. 

As it appears to be desirable that the record of the appellants’ suit No. 819 
of 1923 in the Court of the Additional Munsif of Bareilly City should be before 
the Full Bench with a view to its being ascertained what precisely was the 


778 HIGH COURT [1936] 


character attributed in that suit to the present plaintiff, we direct that the record 
of that suit be sent for. 

[Ep.—In the judgment of the Full Bench it is remarked as follows-— 
“As the second question has been considered recently by a Full Bench of 
this Court in Alem Ali v. Beni Charan, 1935 A. L. J. 1294, it has not been 
referred to us.” It would therefore appear that the second question was 
not ultimately referred to the Full Bench. } 


G. S. Pathak and Gopalji Mehrotra for the appellants. 
B. Malik and S. N. Gupta for the respondent. 


The Court delivered the following judgment:— 


It appears that on August 16, 1918, a simple mortgage deed was 
executed by Karam Ali in favour of the defendants-appellants and their 


. mother Mst. Jaidei. On August 22, 1922, a decree for sale 


was obtained on this mortgage, which was followed by a final decree. 
The property was put up for sale in execution of this decree and was pur- 
chased at auction by the defendants, the then decree-holders, on Decem- 
ber 21, 1926. The decree was for over Rs.2,000 and the property was 
sold for about Rs.3,700, there being a surplus amount of Rs.1,065. 

In the meantime the defendants had taken another mortgage from 
Karam Ali on July 18, 1923. Before the auction sale, which had been 
held in execution of the decree on the first mortgage, could be confirmed, 
the defendants brought a second suit on December 22, 1926, on the basis 
of the second mortgage. In their plaint the present defendants clearly 
admitted the existence of the previous mortgage and even mentioned that 
in execution of their mortgage decree they had purchased the mortgaged 
property at auction and there was a surplus of Rs.1,065 left over. ‘They 
did not implead the present plaintiff Mst. Chunni Kunwar as she had not 
come on the scene by that time. ‘The reliefs claimed were: 

(a) a declaration that the plaintiffs were prior mortgagees against 
the defendants who had then been impleaded and were entitled to receive 
the entire surplus purchase money at the auction sale held on December 
21, 1926, in execution of the decree of 1922; 

(b) a decree for recovery of the amount left outstanding after the 
payment of the surplus purchase money to be realised; and 

(c) “if the sale of the mortgaged property be for some reason set 
aside, the claim with costs be ordered to be paid from the defendant, and 
in case of default in payment the mortgaged property be sold and the 
claim be satisfied out of the purchase money.” 

It is therefore obvious that the present defendants who were plaintiffs 
at that time were admitting the validity of the prior mortgage and the 
binding character of the mortgage decree and the propriety of their 
having purchased the property in satisfaction of the mortgage debt, 
leaving a surplus of Rs.1,065 only, and asked for the payment of only 
the surplus purchase money in the first instance, thereby clearly admitting 
that they were entitled only to this surplus amount under the second 
mortgage decree. It is also clear that they contemplated the contingency 
of the sale of the mortgaged property being for some reason set aside, as 


} 
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by that time it had not yet been confirmed, and in that event they asked 
for a decree for the whole amount due under the second mortgage. It 
cannot therefore be contended for a moment that the defendants in the 
latter event intended to give up their first mortgage decree altogether. It 
is impossible to put any such interpretation on the plaint. 

On January 17, 1927, the mortgagor executed a usufructuary mort- 
gage in favour of the present plaintiff Chunni Kunwar, leaving money in 
her hands for payment of the first mortgage decree. She deposited the 
amount on January 20, 1927, and at some later, but unknown, date, the 
auction sale in favour of the present defendants was set aside. On Feb- 
ruary 7, 1927, the present defendants in their suit filed an application 
asking that Mst. Chunni Kunwar be impleaded as a subsequent transferee, 
presumably because she had taken the usufructuary mortgage. There was 
no allegation that she had paid off the prior mortgage decree and should 
be impleaded as a prior mortgagee. Of course, there was no allegation 
against her when the plaint was filed and no amendments wêre made 
therein, except the addition of her name as a subsequent transferee. 
Service was-duly effected on her, but she did not appear to contest the 
claim, nor filed any written statement. ` The suit for the amount due on 
the second mortgage was decreed on April 14, 1927. The decree however 
did not say that the property would be sold free from any previous in- 
cumbrances. 

The defendants then put their decree in execution and claimed a 
sale of the mortgaged property. Upon this the present suit was instituted 
by Mst. Chunni Kunwar for a declaration that she had the rights of a 
prior mortgagee on account of her discharge of the prior mortgage decree. 
The present defendants resisted the claim on two main grounds among 
others: 

(1) that not having set up her prior mortgagee rights i in the suit on 
the second mortgage, the defence was barred ‘by the principle of res 
judicata; and ' 

(2) that by payment of the mortgage decree she acquired no rights 
of subrogation as the claim on the mortgage of 1918 would now be barred 
by time. 

As the second question has been considered recently by a Full Bench 
of this Court in Alam Ali v. Beni Charan’, it has not been referred to us. 
But the first question has been referred to us in the following form:— ` 

In the circumstances of the present case, does the ex perte decree 
obtained on April 14, 1927, by the defendants-appellants operate as re 
judicata for the purposes of the present suit, and is the’ declaration now 
sought for by the plaintiff-respondent therefore barred? 

Prima facie it would appear that when the validity of the riot 
mortgage decree was in no way-disputed by the then plaintiffs, and indeed 
was expressly admitted inasmuch as only the surplus amount was claimed 
in the first instance, it cannot be seriously contended ‘that the © binding 
character of that mortgage decree was in any Way a matter in issue in’ the 
previous suit. The plaintiff had not attempted to impugn the rights under 
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that mortgage decree. Accordingly even though subsequently during the 
pendency of that suit those rights devolved upon the present plaintiff, 
who had then been impleaded as a subsequent transferee, there was no 
occasion for her to set up the validity of that mortgage decree or the rights 
acquired by her pendente lite. The matter not having been put in issue 
by the plaintiffs on the date on which the plaint was filed, on December 
22, 1926, the defendant Chunni Kunwar was not called upon to appear 
and set up her prior rights. Under the Explanation to Order 34, Rule 1 


* it is not necessary for a puisne mortgagee to implead a prior mortgagee, 


and he may without impugning such a mortgagee claim to sell the property 
subject to it. A person who has taken a subsequent mortgage and also 
possesses prior mortgages’ rights has a dual capacity. She is a necessary 
party in her capacity as a subsequent transferee, but not a necessary party 
in her capacity as a prior mortgagee. If therefore the validity of the 
prior mortgage is admitted in the plaint and she has been professedly 
impleaded as a subsequent transferee, there seems no reason to require that 
she must of a necessity appear in court and set up rights under the prior 
mortgage which is not disputed by the plaintiffs. 

The learned advocate for the appellant relies strongly on the case 
of Sri Gopal v. Pirthi Singb*. In that case suits had been brought on 
mortgages of 1872 and 1874 successively without impleading other mort- 
gagees, and decrees were obtained thereon, ‘Then a suit was brought on a 
mortgage of 1876 impleading the mortgagees of 1872 and 1874. In the 
plaint the plaintiff had clearly sought to establish that charge as having 
priority over the earlier mortgages above referred to upon the ground that 
the money thereby secured had been borrowed to pay and had been 
applied in paying certain other charges on the same property of still earlier 
date, all being prior to 1871 (see p. 435). Thus the plaintiff had put in 
issue his claim of priority over the mortgages of 1874. The mortgagee 
Ishwar Dutt set up his prior claims under a mortgage of July 21, 1871, 
but he altogether omitted to set up his claim under a mortgage of February 
7, 1874. ‘The plaintiff's suit was decreed for payment of the money due 
against the defendants’ and the decree declared that in default of pay- 
ment the plaintiff would be entitled to sell the mortgaged property “which 
was free from all encumbrances,” and also the remaining properties in 


' satisfying the amount of certain prior debts detailed at the foot of the 


judgment. In this list the mortgage of February 7, 1874, was not 
included. It was accordingly held both by this High Court and also 
by their Lordships of the Privy Council that the omission to set up the 
rights under the mortgage of February 7, 1874, was fatal and the claim 
made in a subsequent suit was barred by the principle of res judicata. 
‘That was a case in which the plaintiff had never admitted the priority of 
the mortgage of February 7, 1874, and where the decree had expressly 
ordered the sale of certain property free from all encumbrances and the 
sale of the remaining properties subject only to certain specified prior debts 
and no other. That case is accordingly distinguishable from the present 
one. 
"I L R. 24 AlL 429 


q 
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The learned advocate next relies on the case of Mahomed Ibrahim 
Hossain Kban v. Ambika Pershad Singl’. In that case the heirs of Mst. 
Alfan were impleaded as puisne mortgagees, having the right to redeem. 
As noted in the judgment of the High Court at p. 539 
The plaintiffs asked for sale of the mortgaged properties free from the 
liens of all the puisne mortgagees. l 

The prior rights of the heirs of Alfan were never admitted by the 
plaintiffs in their plaint and in fact they had been impleaded exclusively 
as subsequent transferees. The Calcutta High Court considered that the 
case was governed by the ruling of their Lordships in the case of Sri Gopal 
y. Pirthi Singhb*. Their Lordships of the Privy Council formed the view 
that the heirs of Alfan having been made defendants to those suits, and 
not having set up in those suits such rights as they had under the prior 
mortgage, their claim in the later suit was barred by the principle of res 
judicata. As in that case the plaintiffs had not admitted in the plaint that 
the prior mortgagee rights were even subsisting and had asked for the sale 
of the mortgaged properties free from the liens of all the defendants, 
the case is obviously distinguishable from the present case. 

In a later case, Radha Kishun v. Khurshed Hossein” their Lordships 
have laid down the law clearly. In a suit brought by the second mort- 
gagees who were certain Sahus, a prior mortgagee, Bakhtaur Mull, was 
impleaded as a defendant, “but whether any or what relief was sought 
against him did not appear” (p. 668). Their Lordships after pointing 
out that the implications of the terms of Section 96 of the Transfer of 


` Property Act were that without the consent of the prior mortgagee the 


mortgaged property could not be sold free from his mortgage remarked: 


Bakhtaur Mull’s position therefore was that he was a prior mortgagee 
with a paramount claim outside the controversy of the suit unless his 
mortgage was impugned. Consequently to sustain the plea of res judicata 
it is incumbent on the Sahus in the circumstances of this case to show 
that they sought in the former suit to displace Bakhtaur Mull’s prior title 
and it to their own. For this it would have been necessary for 
the Sahus as plaintiffs in the former suit to allege a distinct case in their 
plaint in derogation of Bakhtaur Mall’s priority. 

But from the records of this suit it does not appear that anything of the 
kind was done, and, as has been observed, of things that do not appear and 
things that do not exist the reckoning in a Court of law is the same. 

Their Lordships accordingly held that Bakhtaur Mull’s mortgage not 
having been impugned expressly, he was not prevented by any principle 


of res judicata from setting up his rights under that mortgage in a subse- 


\ | similar to the cases decided by this Court in Ajudhia Pande v. Inayatullab® 


; 


quent suit. 

The case before us is much, stronger inasmuch as here not only ‘the 
present plaintiffs rights were not, and could not be, impugned in the 
plaint when it was filed on December 22,1926, but it was clearly admitted 
that the prior mortgage was subsisting and was paramount. The case is 
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and Collector of Moradabad v. Mubemmad Hidayat Ali Khan’. 
In our opinion the claim of the plaintiff that she has acquired rights 
by payment of the money due on the prior mortgage decree is not barred 
by the principle of res judicata. 
The answers to both parts of the question referred to us are in the 
negative. | 
IL L R. 48 AlL 554 
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Succession Act, Section 63—Will—Either of attesting witnesses bas merely ` 


affixed bis mark—Whether will validly attested. 

A will is validly. attested within the meaning of the provisions of Sec- 
tion 63 of the Indian Succession Act if either of the two necessary attesting 
witnesses has merely affixed his mark to the will. 

Fmst APPEAL from an order of Mautvi S. lrrmuar Husar, Addi- 
tional District Judge of Cawnpore. 

The following is the Referring Order:— 

This is a first appeal from an order of the Additional Subordinate Judge of 
Cawnpore dismissing an application for probaté. 

The application was preferred upon the basis of an alleged will executed by’ 
one Sita Ram halvai of Patkapore. The application was opposed by Santoo, who 
alleged that he is the nephew of the deceased. 


The will which was propounded by the appellants was attested by two wit- — 


nesses, one of whom signed the will as an attesting witness; the other affixed his 

Under the provisions of Section 63 of the Indian Succession Act, which 
governs wills executed by Hindus, the testator shall sign or affix his mark to the 
will. By Sub-section (c), however, it is enjoined that the witnesses shall sign the 
will in the presence of the testator. 

The learned Subordinate Judge before whom the application for probate was 
made, considered that he was bound by certain decisions of the Bombay and 
Calcutta High Courts in which it was held that so far as the witnesses to a will 
are concerned they must sign the same and that a will is not validly attested withi 


sleep ppl area a a 


have merely affixed a mark to the will. 
In Section 63, it is true, a clear distinction is drawn between a testator and 
witness. The testator may sign or affix his mark but the witness must sign. 


Learned counsel for the appellant, however, has contended that in view of ' 
the definition of ‘signature’ in the General Clauses Act of 1887 the mark of a 


witness to a will amounts to his sigmature to-the will. 

The same distinction between a testator and an attesting witness is drawn in 
the definition of ‘attested’ in Section 3 of the Transfer of Property Act. This 
section was considered in the case of (Alapati) Nagemma v. (Alapeti) Venkat- 
remayys, A. L R. 1935 Mad. 178 in which it was held upon a review of the law 
and the authorities that the mark of a witness to a deed was, in view of the pro- 
visions of the General Clauses Act, tantamount to his signature. In this decision 
the interpretations of the section is clearly opposed to the view which has been 


*F. A. F. O. 54 of 1935 
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taken by the Bombay and Calcutta High Courts. There does not appear to be 
any authoritative decision of this Court upon the question in issue. In these 
ee 


' Full Bench of this Court. 


Let the record be laid before the learned Chief Justice for the constitution of 
a Full Bench to decide the following question:— 

“Is a will validly attested within the meaning of the provisions of Section 63 
ee ee 
his mark to the will?” r, 

Rem Nama Prasad for the appellants. aR 

S. N. Sen and Brij Nargin Mebrotra for the respondents. 

The Court delivered the following judgment:— 

The question referred to. this bench for decision is as follows:— 

Is a will validly attested -within the meaning of the provisions of Sec- 
tion 63 of the Indian Succession Act if either of the attesting witnesses 
has merely affixed his mark to the will? 

The material portions of Section 63 of the Succession Act are as 
follows:— 

(a) The testator shall sign or shall affix his mark to the will, or it 
shall be signed by some other person in his presence and by his direction. 

(b) The signature or mark of the testator, or the signature of the 
person signing for him, shall be so placed that it shall appear that it was 
intended thereby to give effect to the writing as a will. 

(c) The will shall be attested by two or more witnesses each of whom 
has seen the testator sign or affix his mark to the will or has seen some 
other person sign the will, in the presence and by the direction of the 
testator. each of the witnesses shall sign the will in the presence of 
the testator. .. 

Learned counsel for the appellants contended that a will was validly 


* attested if the witnesses simply affixed their mark to the document. In 


support of his argument he referred to Section 3, Sub-section (52) of the 
General Clauses Act. Sub-section 52 is as follows:— 

‘Sign’, with its grammatical variations and cognate expressions, shall, 
with reference to a person who is unable to write his name, include ‘mark’, 
with its grammatical variations ‘and cognate expressions. 

Learned counsel contended that in view of the aforementioned provisions 
of the General Clauses Act the signature of a witness included his mark 
and that therefore a document was not invalid merely upon the ground 
that a witness had afftxed his mark to the document instead of his 
signature. 

Learned counsel for the respondents, upon the other hand, contended 
that in Section 63 of the Indian Succession Act the legislature has drawn 


-a clear distinction between signature and mark. In particular learned 


counsel referred to the fact that by Sub-section (ø) of Section 63 it is 
open to the testator either to sign in the sense of actually writing his 
signature, or to affix his mark, but the person who may sign for him must 
affix his signature; it is not open to him merely to affix his mark. Similarly 
learned counsel contended that in Sub-section (c) of Section 63 there is 


the same clear distinction drawn between ‘signature and mark. In this 
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section, he onended, it is implied that the testator may sign in the sense 
of writing his signature or he might affix his mark, but it is enjoined that 
the witnesses must sign. The expression used is “and each of the witnesses >`. 
shall sign” not that “each of the witnesses shall sign or affix his mark.” 

It is clear from a consideration of the terms of Section 63 as a whole 
that the legislature intended that, where the testator was unable either to 
kign or to affix his mark the third person who signed for him had to 
sign by writing his signature and the name of the testator. It is not open 
to him merely to affix his mark. 

It is further clear that in view of the provisions of Sub-section (52) 
of Section 3 of the General Clauses Act that Section 63 of the Indian 
Succession Act has been drafted in a careless and slovenly manner. 

Two interpretations of the section are possible. It is possible to inter- 
pert the section as urged by learned counsel for the respondents and to 
hold that so far as the attestation of wills is concerned the legislature in- 
tended to draw a clear distinction between the signing of the will in the 
sense of writing the signature on the one hand and the affixation of the 
mark of a person on the other; and that so far as the person signing for 
the testator and the witnesses are concerned the legislature intended that- 
the signature, in the sense of writing the actual signature to be essential. 

On the other hand, it is possible to interpret the section in the light 
of Sub-section (52) of Section 3 of the General Clauses Act, and to cons- 
true the expression “and each of the witnesses shall sign” with particular 
reference to that sub-section. 

The question which we have to decide is as to which interpretation 
should in the circumstances be adopted. In other words, what interpre- 
tation is consistent with the intention of the legislature so far as that inten- 
tion is to be gathered from the language of the Act. 

Section 3 of the Transfer of Property Act defines the word “attested” 
and in the definition the same distinction is drawn between the executant 
and the witnesses. The executant.may sign or affix his mark, but the 
Witnesses must sign. 

The definition of “attested” in Section 3 of the Transfer of Property 
Act was considered by a bench of the Madras Court in the case of (Alsp- 
ati) Nagoma v. (Alapati) Venkatramayya’. In that case it was held that a 
document was validly attested even though one of the witnesses had merely 
affixed his mark to the document as a witness. In the course of his judg- 
ment the learned Chief Justice refers to the English law upon this point. 
He quotes from Halsbury’s Laws of England the following passage:— 

To make a valid subscription a witness must either write his name or 
make some mark intended to represent his name. A will may be subs- 
! cribed by marks even though the witnesses are capable of writing. 
This principle is supported by the author of Jarman on Wills, Vol. I, 7th 
edition, p. 103. 

The learned Chief Justice then proceeds, 

In England therefore where people are far more literate than in India, 
Sh eee eee sna wes It is dificult 
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to see any sufficient reason for the application of a stricter rule in India 
where the large majority of people are illiterate. 

We find ourselves in complete agreement with the view which has 
been expressed in that case upon this point. 

Learned counsel for the respondents referred to two earlier cases of 
D. Fernandez v. R. Alves and Sircar v. Nagendra Nath Mitter Mozumdar*. 
In both these cases the decision was that a will was not validly attested if 
the witnesses had not actually signed the document. As was observed, 
however, in the Madras case referred to above these cases were decided 
before the General Clauses Act of 1897. Prior to this Act there was no 
statutory definition of the word “sign”. 

As we have already observed there are two possible interpretations of 
Section 63 of the Indian Succession Act. The interpretation for which 
learned counsel for the respondents contended would undoubtedly lead to 
most untoward results in these Provinces. In the large majority of cases, 
for example, mortgages are attested by illiterate witnesses who merely 
affix their marks to the documents. The same is true of testamentary 
deeds. If we are to hold that the legislature intended that witnesses must 
sign the documents which’ they attest and not merely affx their marks 
thereon, it will follow that all these deeds will be invalid. We should be 
reluctant to interpret the section in such a way that such consequences 
would ensue. Undoubtedly the section is ambiguous. Its ambiguity 
arises from careless draftsmanship. ‘Two interpretations are possible, and 
apart from authoritative decisions, in our view the court should be guided 
by the general principle that that interpretation should prevail which is 
most consistent with reason, common sense and convenience. That 
principle has been enunciated in Maxwell on Statutes, 7th edition at p. 166. 
In Section 1, dealing with presumption against intending what is incon- 
venient or unreasonable, the learned author states: 

In determining either the general object of the legislature, or the 
meaning of its language in any particular passage, it is obvious that the 
intention which appears to be most in accord with convenience, reason, 
justice and legal principles, should, in all cases of doubtful significance, be 
presumed to be the true one. 

Undoubtedly the interpretation which is most in accord with con- 
venience, reason, justice and legal principles is the interpretation for which 
the appellants contend. Furthermore we would observe that we can see 
no reason whatever why the legislature should have deliberately excluded 
illiterate persons as witnesses to testamentary dispositions in a country 
where the large majority of the people are illiterate. 

For the above reasons we are of opinion that a will is validly attested 
within the meaning of the provisions of Section 63 of the Indian Succes- 
sion Act if either of the two necessary attesting witnesses has merely affixed 
his mark to the will. We answer the question referred to this bench 
accordingly. 
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CAIMINAL SPECIAL BENCH 
1936 M. L. GAUTAM 
Versus ° 
May 1 Ae EMPEROR* 
SULAIMAN, Criminal Procedure Code, Section 99A—Scope of—When forfeiture ` can be 
C. J. ordered—'Classes of subjects—Meating of—Hindi translations of Leniws 
FEA i Imperialism and Manifesto of Communist Party (1848)—Whetber contaip 


objectionable matter within the scope of Section 153A, Indian Penal Code. 
Section 399A, Criminal Procedure Code, shows that even if there be no 


intention of the author to promote and no attempt on his part to promote 
feelings of enmity or hatred, forfeiture can be ordered if the matter does 


promote such feelings of enmity or hatred. To make the section applicable, | 


two things are necessary; (1) promotion of feelings of enmity or hatred, 
and (2) between different classes of the subjects. Everything done which 
may have a remote bearing on promoting feelings of hatred or enmity would 
p! not þe an offence. There sbould either be the intention to promote such 
feelings or such feelings should be promoted as a result of such publica- 
tions. Again feelings of enmity and hetred should be aroused between 
two classes of subjects, that is to say, between two sections of the people 
which can be classified as two groups opposed to each other. A vague, 
indefinite and nameless body, even though one name, may not in 
dice a te ened a athe te HE particularly if 
-individuals overlap indiscriminately. But it is not necessary that the 
classes should be so distinct and separate as to make it easy to put an indi- 
vidual in one class or the other. Chakraverty v. Emperor, A. I. R. 1926 
Cal. 1133, Emperor v. Maniben Kara, 1. L. R. 47 Bom. 253, Rejpal 
vy. Crown, L L. R. 3 Lah. 405, Zemon v. Emperor, A. L R. 1933 Cal. 139, 
Meerut Conspiracy Case, 1933 A. L. J. 799 at 872 referred to. 

On an application under Section 99B, Cr. P. C. made to the High Court 
to set aside two orders of the Local Government under which printed 
translations of two books, viz., (1) Lenin’s Imperialism, the Highest Stage 
of Capitalism, and (2) Manifesto of the Communist Party, prepared by 
Marx and Engels in 1848, made by the applicant were declared forfeited. 
Held, on a review of the two books, that so far as the first book is con- 
cerned it is difficult to say that it contains objectionable matter within 
the scope of Section 153A, I. P. C., and the applicant must therefore be 
given the benefit of doubt; that the second book undoubtedly contains 
matter which is objectionable under Section 153A, Indian Penal Code. 
Accordingly, the order of forfeiture so far as the Hindi translation of the 
first book is concerned is set aside. 


J. C. Mukerji for the applicant. 
Porte Ismail (Government Advocate) for the Cee 
The Court delivered the following judgment:— 
Sulciage: These are applications under Section 99B, Cr. P. C., made to the High 
C. J. Court to set aside two orders of the Local Government under which 
i ae r printed translations of two books made by the applicants have been dec- 
l ' kred forfeited. ‘The main point for consideration is whether these books 
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or any of them contain any matter the publication of which is punishable 
under Section 124A or Section 153A, I. P. C, It is clear from Section 99D 
that if- this Special Bench is not satisfied that they contain matters of 
such objectionable nature, we must set aside the order of forfeiture. 

The first book is a Hindi translation of Lenin’s “Imperialism, The 
Highest Stage of Capitalism”, together with the publisher’s announcement 
and the prefaces to the French and the German editions. Lenin wrote this 
pamphlet in Zurich in the spring of 1916 during a time when the Great 
War was in progress. The book was written, as the author himself admit- 
ted, “with an eye to the Tsarist Censorship”, and was therefore written 
with a certain amount of caution. Apparently the book successfully 
passed the Russian Censorship, for the author boastfully stated in the pre- 
face to the later editions that “this book too is lawful in the eyes of the 
Tsarist Censorship”. The professed object of the pamphlet was that the 
Great War was an imperialist war on both sides. ‘The main theme of the 
author as summed up in the publisher’s announcement was to show that 
Imperialism is a developed form of Capitalism and that the Capitalist 
system has accomplished its work and the present age for it is an age of 
decay and decline. From the author’s point of view it is only after view- 
ing the state of the entire economic system and not merely on the basis 
of the condition of a particular country that it can be decided whether 
social revolution is possible in a country or not. He has emphasised that 

on being trampled down by imperialist states even industrially backward 
countries can themselves for 2 new social system. 

In the preface to the French and German editions the author declared 
that his aim was to give a picture of the economic system and the reciprocal 
international relations of the capitalist world, which may serve as an 
example to very many communists of advanced countries. The professed 
object was to disclose the alleged hollowness of the idea and the hopes of 
the Social Pacifists to establish a republic in the world. The author ‘is 
labouring under the idea that Capitalism practises oppression through rail- 
ways and other enterprises upon a billion people, and helps in harassing 
and plundering half the population of the world, to quote his own words, 
people in colonies and semi-colonies and the people in slave countries as 
well as the wageslaves of capitalism even in civilised countries. He has 
referred to America, England, Japan, Russia, Germany and France as 
capitalist countries and developed his theme that the Great War was 
resolved upon to decide whether the bankers of England or those of Ger- 
many should get the major portion of the plunder, and asserted that the 
Great War has brought about a world-wide havoc due to which a revolu- 
tion was simmering whose success in the end was inevitable. The idea 
developed is that there are certain inherent contradictions in Imperialism 
which make the revolutionary crisis inevitable. He considers that an 
international split in the proletariat is an easy matter and “armed struggle 
or civil war between these two tendencies is inevitable”. The author sug- 
gests that Capitalism has brought to the fore a few particular and power- 
ful states forming 1|10th or 1|5th of the total population of the world 
which are exploiting the rest of the world. He has also stated that the 
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principal spheres of investment of British capital are its colonial posses- 
sions which are very great in America and Asia. According to him, the 
characteristic of Imperialism is a striving not merely for agrarian coun- 
tries, but also for industrialised countries. He has referred to the alleged 
tyrannical Imperialism of great powers including Great Britain, and has 
also stated with regard to India, Indo-China and China that these three 
colonial and ‘semi-colonial countries inhabited by 6 or 7 million human 
beings are subject to the exploitation by several imperialist powers, Great 


-_ Britain, France, Japan and the United States etc. It is not possible to 


reproduce any considerable portion out of this book. Only a gist of the 
passages considered objectionable by the Government Advocate and printed ' 
on behalf of the Local Government has been very briefly given to indicate 
the general purport of the pamphlet. It will thus appear that the author 
did not of course have His Majesty the King or the Government established 
by law in British India particularly in view. He was dealing with his own 
notions of what he called Imperialism and denounced Capitalism in all its 
forms. In order to find some support for his thesis, he has given his own 
version of certain historical events and his own inferences from certain 
statistical figures. , 

Interspersed here and there there may be passages which may hav 
direct reference to the political part of Imperialism; but the author has 
emphasised at several places that he was interested in his book “in the 
economic aspect of the question”. The objectionable passages printed 
and placed before us do not contain any direct incitement to violence or 
any clear instigation to use force, though there is undoubtedly the sug- 
gestion that an ultimate clash is inevitable. 

The second book is a Hindi translation of the “Manifesto of the 
Communist Party”, prepared by Marx and Engels in 1848. No doubt it 
deals with the conditions supposed to have existed during that rather 
remote period, but it is prefessedly a “complete and practical party pro- 
gramme”. The translator in his preface says: 

It can be concluded from this that never before were the principles 
ee It will not 
be, therefore, improper to say that translating of this book is oppor- 
tune. 

One translated passage runs as follows: 

The rich and the slaves, the high caste people and the low caste people, 
the landlords and the tenants, kings and their subjects, signify that the 
oppressor and the oppressed have always been hostile to each other and 
have constantly been at war, sometimes secretly and sometimes openly. 

It is stated that the characteristic of the present period is that the 
class conflict has become quite evident in it and society is divided day by 
day into two hostile parties prepared to face each other, namely, the workers 
and the capitalists. In Engels’ preface there is reference to the defeat of 
the Parisian insurrection of June 1848, which is called the first great 
battle between proletariat and bourgeoisie. ‘The joint authors’ reading of 


- history is that the whole history of mankind is one of “class struggles, 


contests between exploiting and exploited, ruling and oppressed classes” 
and that Me 
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“nowadays, a stage has been reached where the exploited and oppressed class 

, —the proletariat—cannot attain its emancipation from the sway of the 

exploiting and ruling class—the bourgeoisie—without, at the same time, 
and once and for all emancipating society at large from all exploitation, 
; oppression, class distinctions and class struggles. 
Referring to the various stages of development through which the 
proletariat passes, the author says that 
they direct their attacks not against the bourgeois conditions of production, 
but against the instruments of production themselves; they destroy import- 
ed wares that compete with their labour, they smash to pieces machinery, 
they set factories ablaze, they seek to restore by force the vanished status 
of the workmen of the Middle Ages. : 
. They go on to say that -> ; 

<* thereupon the workers begin to form combinations (trades’ unions) against 
the bourgeois; they club together in order to keep up the rate of wages; 
they found permanent associations in order to make provision beforebend 
for these occasional revolts. Here and there the contest breaks out into 
riots. 

It is asserted that “every clan V is a political struggle”, and 
that “the proletariat alone is a really ‘revolutionary’ class”. It is said that 
the down-trodden class of the presént society, the working class, cannot 
redeem itself until the so-called “superincumbent strata of official society 
is sprung into the air”. They say that the capitalist class creates also those 
who will dig their tombs and bury them. They make no secret of an- 
nouncing that the immediate aim of the communists is the “conquest of 
political power by-the proletariat”. Their theory is the “abolition of 
private property”. The proletariat is to use its political supremacy “to 
wrest”, by degrees, all capital from the bourgeoisie, and it is admitted that 
in the beginning “this cannot be affected except by means of despotic in- 
roads on the rights of property”. The joint authors announced that 

if by means of a revolution, the proletariat makes itself the ruling class and 
as such sweeps away by force the old conditions of production, then it 
will, along with these conditions, have swept away the conditions for the 
existence of class antagonisms and of classes generally. 

They refer to the French Revolution of. 1830 as also to the English 
reform agitation. Referring to Germany by way of illustration they 
remark: 

It was a sweet finish after the bitter pills of floggings and bullets, with 
which these same governments, just at that time, dosed the German work- 
ing class risings. 

They state that there is a clear hostile antagonism between the 
bourgeoisie and the proletariat, and that after the fall of the reactionary 
classes, the fight against the bourgeoisie itself may immediately begin. 
They themselves sum up their theme by saying 

In short, the Communists everywhere support every revolutionery 
movement against the existing social and political order of things, 

and conclude by saying that the | 

Communists distain to conceal their views and aims, and openly declare 
that their ends can be attained only by the forcible overthrow of all exist- 
ing socie) conditions. Let the ruling classes tremble at a Communist 
revolution. ‘The proletarians have nothing to lose but their chains. They 
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have a world to win. Working’ men of all countries unite.: a 
There is an apparent anomaly that the English texts of these two 
books, which are now fairly old, have not been proscribed and are’ available 
in India. It is only their Hindi translations recently made which have 
been declared to be forfeited. The translator might well have expected 
that the Hindi translations of books which have remained in circulation 
for many years would not be objected to. But it cannot be laid down as 
any general proposition that translations should be permissible when the 
originals are not proscribed. ‘Translations in Indian vernaculars may | 
become accessible to a very large population and the danger arising thete- _» 
from- may be immensely greater, calling for the intervention of the 
Government. We are not concerned with the policy underlying such for- 
feitures. "Fhe sole consideration is whether the books contain any objec- 
tionable matter referred to in Section 939A. l 
As the authors of both these books did not have His Majesty the 
King-Emperor or the Government established by law in British India, 
particularly in mind and were attempting to deal with certain supposed ` 
conditions prevailing in the entire world, it is very difficult to hold that 
these books bring or attempt to bring into hatred or contempt or excite or 
attempt to excite disaffection towards His Majesty or the Government : 
established by law in British India. It is possible that such writings may 
have the remote effect of causing some disaffection. But it cannot be said 
that there was any such intention directly implied. Both these books 
seem to be directed against supposed capitalists who exploit the working . 
classes. Without unduly stretching the meaning of the words, it is not , 
possible to bring these publications within the scope of this section. 
The scope of Section 153A was considered by Rankin and Mukerji, 
JJ., in Chakravarty v. Emperor’. It was laid down that the section does 
not mean that any person who publishes words that have a tendency to 
promote class hatred can be convicted. The words are to be read as 
connoting a successful or unsuccessful attempt to promote feelings of 
enmity, and it must be the purpose or part of the purpose to promote 
such feelings; and if it is no part of the purpose, then the mere circum- 
stance that there may be a tendency is not sufficient. | 
In Emperor v. Miss Maniberr Kara’, Beaumont, C. J., and Nanavattt, 
J., had to consider the applicability of both the Sections 124A and 153A 
in regard to two speeches delivered by the accused on “May Day”. The. 
speaker had stressed the solidarity of the working class and its determina- 
tion to fight and destroy the capitalist system by organising mass resistance 
in the form of general strike. She wanted the rule of labour to be establish- 
ed by all labourers combining. The speech taken as 2 whole was an exhorta- | 
tion to labour to unite with the object of being in a position to declare a 
general strike, though there was no suggestion that a general strike should 
be declared at that time. The learned Chief Justice held that “In reference 
to divisions between capital and labour, the capitalist generally means a 
person with a considerable amount of property invested in industry. But 
if you take any definition of that sort, it is impossible to say what amount 
1A, L R. 1926 Cal 1133 f "i, L. R 47 Bom. 253 
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of capital would bring a man within the class. He might be within the 
class one day and without it the next. He may be a capitalist in one 
country and not in another. It seems to me that “‘capitalist” is altogether 
too vague a phrase to denote a definite and ascertainable class`so as to 
come within Section 153A”. Nanavatti, J. also held that it is difficult 
to hold that capitalists or imperialists are a definite class for the purposes of 
Section 153A. The remark of Shadi Lal, C. J., in Rajpal v. Crown? 
with which Scott-Smith and Martineau, JJ. agreed, was quoted with 
approval, where the learned Chief Justice had said: 
A class or section as contemplated by this particular section of the 
Indian Penal Code connotes a well defined group of His Mayesty’s subjects, 
and it was held that the term “capitalists” cannot be regarded as sufficiently 
precise or connoting any well defined class or readily dscertainable group 
of subjects. The Bench, therefore, held that no offence under Section 
153A was committed. But in the speech the accused had also incited the 
labourers to unite to fight the two enemies of Government and capitalists 
as the Government and capitalists had weapons. She also said that every- 
thing was in the hands of labour who wanted to break the powers of 
capitalists and imperialists which could be done by the way of M. N. Roy. 
It was held that the speech was seditious. 

In Zeman v. Emperor* Jack and Ghosh, JJ. had a case where the 
accused’s article “Sword of Imperialism” had contained an attack upon 
the capitalists. The article contained cirticisms of British Imperialism 
and the rulers of India accusing them of exploiting and crushing. the 
workers and the proletariat. The Bench held that the article could not be 
said to be calculated to promote feelings of enmity or hatred between the 
Europeans as Europeans and the Indians as Indians, and that there was 
no evidence that there was any intention on the part of the accused to 
promote that kind of enmity. 

In the Meerut Conspiracy Case, S. H. Jhabwala v. Emperor® it was 
pointed out that the offending act consists not in spreading “opinions, 
ideas and education” but in the endeavour to put such opinions into 
practice. 

The ingredients of Section 153A are promotion or attempting to 
promote feelings of enmity or hatred between different classes of His 
Majesty’s subjects. The explanation makes it celar that there would be no 
offence in pointing out, without malicious intention and with an honest 
view to their removal, matters which are producing or have a tendency 
to produce feelings of enmity or hatred between different classes of His 
Mayjesty’s subjects. Section 99A, Cr. P. C. shows that even if there be 
no intention of the author to promote and no attempt on his part to 
promote feelings of enmity or hatred, forfeiture can be ordered if the 
thatter does promote such feelings of enmity or hatred. To make the 
section applicable, two things are necessary; (1) promotion of feelings of 
enmity or hatred, and (2) between different classes of the subjects. It 
seems to us that everything done which may have a remote bearing on 
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promoting feelings of hatred or enmity would. ħot be an offence. There 
should either be the intention to promote such feelings or such feelings 
should be promoted as a result of such publications. Again feelings of 
enmity and hatred should_be arqused between two classes of His Majesty's 
subjects, that is to say, between two sections of the people which can be 
classified as two groups opposed to each other. A vague, indefinite and 
nameless body, even though given one name, may not in certain circum- 
stances be considered as a class by itself, particularly if individuals overlap 
indiscriminately. But it may also be conceded that it is not necessary 
that the classes should be so distinct and separate as to make it easy to put 
an individual in one class or the other. The big capitalists spoken of in 
the first book, “Imperialism, The Highest Stage of Capitalism”, are 
those supposed magnates and big bankers who control the finances of the 
world and are imagined to promote war in their own interests and to 
‘ perpetuate the exploitation of the working classes for their own ends. 
Whether such bodies of influential men exist in other parts of the world 
or not, it is difficult to say that there is any such body of big bankers and 
financiers in this country who can be regarded as a class by themselves. 
The book propounds certain political doctrines of Communism which, 
howsoever objectionable and revolting per se they may be, have not been 
forbidden by any law. The section does not contemplate the penalising 
of political doctrines, even though of the extreme kind like Communism, 
but merely such writings as directly promote feelings of hatred or enmity. 

So far as the first book is concerned, it is on the border line. There 
are passages in it which might be construed to create some distant feeling 
of disaffection against the rich and the wealthy, but it is not easy to hold 
that they have the direct effect of actual promotion of any ill-feeling or 
hatred, particularly as the theme is a contrast between capitalism and labour 
throughout the world and in all the stages of history. We therefore find 
it difficult to say that we are satisfied that the book contains objection- 
able matter within the scope of Section 153A. The applicant must there- 
fore be given the benefit of doubt. 

The second book stands on a different footing. It not only pro- 
pounds the doctrine of Communism, but is a Manifesto of the Communist 
Party and professedly contains “a complete theoretical and practice} party 
programme”. ‘The picture of the class struggles is highly coloured, and 
reference to the French Revolution of 1830, the Parisian Insurrection of 
1848 and the Reform Agitation in England etc. point to the readers a 
‘revolutionary method for the achievement of the purpose in view. There 
is a pointed reference to the methods often adopted by the proletariat in 
destroying property, smashing machinery to pieces and setting factories 
ablaze and restoring by force the former status of the workman. It 
points out that in this clash, the contest has often broken out into riots. 
It lays down that the immediate aim is the conquest of political power 
by the proletariat, and asserts that “the wresting” of capital from the 
bourgeoisie cannot be expected except by means of despotic inroads on 
the rights of property, and shows how by means of a revolution the pro- 
letariat can tweep away by force old conditions and make itself the 
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ruling class. Their feelings-are excited by the reference to the use of 
floggings and bullets sometimes made against the working classes. The 
people are divided into distinct groups, (1) the rich v. slaves, (2) the 
high caste v. the low caste people, (3) landlords v. tenants, (4) king v. 
subjects, and (5) oppresser v. the oppressed, who are stated to be cons- 
tantly at war with each other and divided into two hostile parties prepared 
to face each other. It declares that Communists must everywhere support 
their revolutionary movement against the existing social and political order 
of things and announces that the end can be attained only by the forcible 
overthrow of all existing social conditions, and ends with an appeal to the 
working men to unite. 

There can, therefore, be no doubt that this translation of an old 
Manifesto directly aims at promoting class hatred and enmity, and in fact 
incites working classes to overthrow the capitalist classes even with the use 
of force, and so it undoubtedly contains matter which is objectionable 
under Section 153A. 

We set aside the order of forfeiture so far as the Hindi translation of 
Lenin’s book “Imperialism, The Highest Stage of Capitalism” is concerned. 
We dismiss the application so far as the Government’s order relating to 
the Hindi translation of Marx and Engels’ Manifesto of the Communist 
Party is concerned. We order that the parties should bear their own 
costs. 


AHMAD ALI KHAN anp orHers (Defendants) 
VETSUS 
MOHAMMAD AITZAD ALI KHAN anp oTHERS (Plaintiffs) * 
Evidence Act, Section 92—Wagfname—Persons claiming to be beneficiaries nader 
it sue for a declaration of their rights—Whether such persons parties to the 
deed within meaning of Section 92—-Whether waqif can give in bis evidence 
an explanation of the terms of the deed. 

Where in a suit for a declaration that, under the terms of a deed of 
waqf, on the death of the waqif the plaintiffs were entitled as heirs of the 
deceased daughters of the waqif to succeed to the income allotted to the 
daughters by the waqfnama, the trial court disallowed the waqif from giving 
in his evidence an explanation of what he meant by the provisions of the 
waqfnama. Held, that the plaintiffs, who claimed to be beneficiaries 
under the waqfnama, were parties to the deed within the meaning of 
Section 92, Evidence Act, and therefore the case being between parties to 
the deed the evidence of the waqif on the question of the meaning of the 
deed was rightly excluded by the trial court under Section 92, Evidence 
Act, 

Fmst APPEAL from a decree of Mautvi ZAMRUL Isram KHAN, 
Subordinate Judge of Budaun. 

K. N. Katju and Mushtaq Abmad for the appellants. 

Shiva Prasad Sinba for the respondents. 


The Court delivered the following judgment:— _ 


This is a first appeal by the defendants against a decree of a learned Bestest, J. 
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Subordinate Judge in favour of the plaintiffs. Defendant No. 1 appel- 
lant Khan Bahadur Munshi Ahmad Ali Khan executed 2 deed of wakf in 
favour of himself and his descendants and his family on May 18, 1916, 


_and appointed himself mutwalli of the endowed property during his life- 


time. He provided for a share of the profits of the property for his two 
daughters who were then surviving Mst. Rabia Khatup and Mst. Taswir 
Fatma and the plaintiffs claim that the plaintiffs are the descendants of 
these two ladies. The two ladies died during the lifetime of the wakif. 
On November 21, 1931 M. Ahmad Ali Khan executed what he called a. 
supplement to the wakfnama by means of which he cut off the descendants 
of his two daughters from inheriting any profits in the wakf. These _ 
descendants of the two ladies have now sued for a declaration that this: 


‘supplementary deed of wakf of November 21, 1931, be held to be void 


and ineffectual and that it be declared that after the death of defendant 
No. 1 the plaintiffs are entitled to realise the share which was given by the 
original deed of Wakf to the two daughters Mst. Rabia Khatun and Mst.. 
Taswir Fatma. Other points were raised in regard to undue. influence. 
etc., but the main contest in the case is simply this, what was the meaning 
of the deed of wakf originally executed by defendant No. 1 on May 18, 
1916. Learned counsel for the appellants did not contest that as the deed ~ 
of wakf did not make any reservation of power for a supplementary deed 
therefore the supplementary deed of November 21, 1931 is entirely void’ 
and without legal effect. The learned Subordinate Judge, himself a 
Mohammedan, has construed the terms of the wakfnama and has come to 
the conclusion that the terms of the wakfnama ‘are in favour of the case 
for the plaintiffs. Now it is admitted by the learned Subordinate Judge 
and we agree that in Wilson’s Anglo-Muhammedan law, Paragraph 326, 
and T'yabji’s Mohammedan Law, p. 632, the term “aulad” includes males 
as well as females but does not include the descendants of females. Further 


the term “aulad-dar-aulad” which is synonymous with the term “aulad- 


kKi-aulad” used in the wakfnama, has been held by the High Court of 
Bombay in -Abdsl’ Ganne Kasem v. Hassan Miya Rebimtuls: not to 
include the sons of a daughter. ‘There are however no less than five provi- 
sions in the wakfnama of 1916 which indicate that the heirs of the daugh- 
ters of the executant were to have a share in the benefits under the wakf. 
The first of these paragraphs is Paragraph 8 and it provides:— 
- All my heirs shall have a right of easement in respect of and of 
residence in the residential house, bur no co-sharer (“sharik aur uska 
_ . waris”) or his heir shall be entitled to get it partitioned. 
Now the word “aulad” must include sons and daughters and these persons 


‘are the co-sharers in the house. The reference therefore to a co-sharer 


or his heir must include the heirs of the daughters. Further on in this 
Paragraph it is stated:. . 
the income from the houses facing east shall go to my two sons alone 
and my other ‘aulad’ and ‘uske warisan’ shall have no right or interest in it, 
The “other aulad” comprises the daughters of the executant and 
*[1873] 10 B. H. CR 7 
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the provision is that the heirs of the daughters shall have He right in the 


income of these two particular houses. The executant therefore thought 


it necessary to provide in regard to this small portion of the income of his 
estate that the heirs of the daughters should have no share in it. The 
inference to be drawn is that the wakinama provided for a share of the 
income for the heirs of the daughters in the alleged property. * Learned 
counsel could only explain this by urging that the provision was made for 


greater precaution. But this argument fails because if it was necessary : 


to take precautions in regard to a very small amount of the income ‘it 


was much more necessary to take precautions in regard to the’ whole of 


the income. 
The next paragraph which we think.of importance is Paragraph 14: 
If unfortunately any of my ¢hildren dies childless, whether in my life- 
time or after me, his right of ‘tauliat’ and profits shall ‘pass on to his own 
brothers and sisters. 
The word “children” include the sons and daughters of the executant. 
The provision therefore applies to a daughter that if she dies childless her 





l right of “tauliat”, that is, of becoming mutwalli and the profits which go -= ~ 


with that office, shall pass to her own brothers and sisters. The inference 
is that if she does not die childléss her children will have a right. 

The next paragraph of importance is Paragraph 17 which prowides 
that the executant shall spend as much income of the property as 

I like on my maintenance . . and shall spend the same on my 
children and similatty my children (meri aulad’) and in future their heirs 
shall each spend on himself and children. 

The word “aulad” includes sons and daughters and the provision is 
that the heirs of the sons and also the heirs of the daughters shall each 
spend mopey on themselves and their children. ‘The reference here to the 
heirs of daughters indicates that ey must have an interest in thé income 
of the property. ie 

In Paragraph 23 there is a provision: d 

- None of my children or their heirs shall be able to transfér, hypothecate 
or encumber the said Property in any way. 
We have again here the provision in regard to “meri aulad” which includes 
both sons and daughters and a reference’ to their “heirs. and so this also 
refers to the heirs of -the daughters. 

In the Paragraph 24 it is provided: ; : 

If at any time any of my descendants (‘aulad’) (which- ae 
daughters) gives up the faith of Islam, he shall no longer have any con- 
cern with the wakf property. .The right of the person giving up the 
faith shall vest in his legal heirs according to Mohammedan law. 

There is therefore a provision that on an apostacy of a daughter her legal 
heirs would succeed to her share. 

We have therefore in no less than six separate places in this document 
a clear reference to the heirs of the daughters as taking some interest in thé 
wakf. For these reasons we consider that the learned Subordinate Judge 
was correct in holding that the document did | give a right to the plaintiffs 
as heirs of the daughters to succeed to the income allotted to the daughters 
on the death of the wakif. One other point advanced in ground No. 5 


a 


` 
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Gra of the memorandum of appeal was that the Subordinate Judge wrongly 
i936 Prevented the wakif defendant No. 1 from giving in his evidence an 
—- explanation of what he meant by the provisions of the waqfnama, we are 
Pena of opinion that this evidence was rightly excluded as Section 92, Evidence’ 


" Act states that when any grant has been reduced to writing no evidence 
Monam- of its terms shall be given except the document itself, where the case is 
pe Sa between parties to the document. It was argued that the plaintiffs were 
— not parties to the document, but although they did not sign it they claim 
n 7 to be beneficiaries under it and we therefore consider that they are parties 
"to it within the meaning of Section 92. A vendee does not sign a sale-deed 

in this country but he is clearly a party to the transaction. 
We consider that the-decrée of the lower court was correct and we 
dismiss this first appeal with costs. ' 
Appeal dismissed , 


Cama BHUNESHAR PRASAD 
VETSHS 
EMPEROR* 
Apri 23 Criminal Procedure Code, Sectton 145 (1) —Enguiry under—Scope of—Parties 
a. concerned in such adspute”’—Meaning of. | 
yl The enquiry under Section 145, Criminal Procedure Code, is confined to 
the fact of actual possession i ive of the merits of the claims of 
- the parties concerned. Alea S es te 
as distinguished from a claim to be in possession, would be outside the 
scope of the enquiry. It is, therefore, not necessary that all parties 
interested in or claiming a right to the property in dispute or entitled to 
„it should be made parties to the proceeding. Krishna Kemini v. Abdul 
Jabber, I. L. R. 30 Cal. 155 (F.B.), relied on. - 
CRIMINAL REFERENCE made by P. L. SmrrH Esq., Additional Sessions 
Judge of Basti. ; 
M. Waliullab (Assistant Government Advocate) for the Crown. 
The opposite party was not represented. l 


The following:judgment was delivered by 


Gone Neth, Ganca Natu, J.—This is a reference by the learned Additional 
J. Sessions Judge of Basti recommending that the order of the Magistrate 
dated October 23, 1935 under Section 145, Cr. P. C. be set aside, and he. 
(the Magistrate) be directed to make a fresh enquiry under Section 145, 
_ Cr. P. C. if he were of the opinion that the dispute was likely to cause 
a breach of the peace. _ i 
Four plots in khata khewat No. $ of village Melan Khurd Guzru are - 
owned by a number of co-sharers. They were leased some years ago to 
Mahadeo and Sarsuti who were subsequently ejected. The lessors obtained 
possession over the plots in October 1931. Before their ejectment the 
lessees (Mahadeo and Sarsuti) got the plots entered in the name of their 
grandson Bhuneshar as his statutory tenancy. The co-sharers then filed 
e à case for the correction of revenue papers and for the entry of their , 
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names as Khudkasht - holders. They were successful. Some of the co- 
sharers leased the plot to Bhagwantmin. In September 1934 Bhuneshar 
got 2 lease from 2 co-sharer Durga. The result was that a dispute arose 
over possession of the crops. On the application of Bhagwantman the 
learned Sub-Divisional Magistrate took proceedings under Section 145, 
Cr. P. C. After enquiry he passed an order on October 23, 1935 holding 
that the crops belonged to Bhagwantman and declaring him (Bhagwant- 
man) to be entitled to possession over the fields until evicted therefrom in 
due course of law. Bhuneshar filed a revision against this order. The 
learned Sessions Judge has made the reference on two grounds, (1) that 
the notice under Section 145, Clause (1), Cr. P. C. should not have been 
issued to the two rival lessees only but to all the co-sharers who would be 
affected by the learned Magistrate’s order, and (2) that the learned Magis- 
trate in passing his order does not appear to have applied his mind to the 
question of who was in actual possession of the land. 

As regards the first point it would appear from Clause (1), Section 
145, Cr. P. C. that all that the Magistrate is required to do under it is that 
he should make an order in writing stating the grounds of his being satis- 
fied that a dispute likely to cause a breach of the peace exists concerning 
any land or water or the boundaries thereof within the local limits of his 
jurisdiction and requiring the parties concerned in such dispute to attend 
his court in person or by pleader within a time to be fixed by such Magis- 
trate, and to put in written statements of their respective claims as respects 


the fact of actual possession of the subject of dispute. Under Clause 4, 


Section 145 the Magistrate has to decide, if possible, whether any and which 
of the parties was at the date of the order in possession of the said subject. 
The Magistrate has to decide this without reference to the merits of the 
claims of any of such parties to a right to possess the subject of dispute. 
The enquiry under Section 145, Cr. P. C. is confined to the fact of actual 
possession irrespective of the merits of the claims of the parties concerned. 
A claim, therefore, merely to a right to possession, as distinguished from 
a claim to be in possession, would be outside the scope of the enquiry. It 
is, therefore, not necessary that all parties interested in or claiming a right 
to the property in dispute or entitled to it should be made parties to the 
proceeding. In Krishna Kemini v. Abdul Jabber’ it was held that 
proceedings under Section 145 of the Criminal Procedure Code are not 
without jurisdiction because the Magistrate on information before him has 
made parties thereto only those actually in dispute and likely to cause a 
breach of the peace, although it is brought to his notice that another 
party is interested in the ‘subject-matter of the dispute’, nor is the Magis- 
trate bound to stay such proceedings. The words ‘parties concerned in 
such dispute’ are intended to indicate all persons claiming to be in posses- 
sion at the time of the initial orders under Clause (1), Section 145 of the 
Code. A claim merely to a right to possession, as distinguished from a 
claim to be in possession, would be outside the scope of the enquiry. 


Calta 
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ra 
BHUNE- 
SHAR 


In this case, as already stated, the dispute lay between the two rival 


lessees who were before the court, and who claimed to be in actual posses- 
sion. There is nothing to show that there was any other party who also 
iL L Rs 30 Cal. (F.B.) 155 





- learned Subordinate Judge of Mirzapur. 
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chimed to be in actual possession. There was, therefore, no defect in the 


a + ~ 


pro z. l E 
"Ag eds the second point, ‘the ‘learned Magistrate has found that 


the ctops over which the dispute was belonged to Bhagwantman. This 
indirectly shows that it was Bhagwantman who was in actual possession, 
otherwise he could not lave sown and grown the crops in dispute. The 


_ fact that ‘the learned Magistrate has not referred to the evidence of the 


patwari does not show that he had not applied his mind to it. It appears 
that he did not rely on it and attached no importance to it. 


-` There is no defect in thé proceedings or in the order. It is, therefore, 


ordered ‘that the reference be’ rejected. ~ 
PS ae a : = Reference rejected 


GOSHAIN MAHESHER GIR (Phintiff) 
oe ; versus ` aa 

‘'* SHEIKH RAHMAT ULLAH anp orners (Defendants)* 
Court Fees Act, Schedule I, Article 1—Suit for a decheration that property: 
ds! bhtered in mortgage deeds concerned be declared to be the property of the 
1. "Math? and mortgagees be declared to beve no right to sell the property by 
o-u suction—Ad valorem cotrt-fee payable. 

„az `n cWhere the plaint recited that the Mahant of a certain . ‘Math’ had 
3.. „executed two mortgage deeds of property belonging to the ‘Math’, and a 
| «, fuit having been instituted on the basis of these deeds, the plaintiff, 
'. > who claimed that the Mahant had initiated him as a disciple and nominated 
hiinas his successor and he had accordingly a right to protect that property, 
-ty dskéd uñsuccessfully to be made a party to that suit; and his application, 
- having ‘been disallowed, he instituted the present suit for a declaration that 
--- ‘the’ property entered in thé moztgage-deeds concerned be declared to be 
'.. t.rthe property of the ‘Math’ and not transferable and that the defendants 
.v «1. (mortgagees) be declared to have no right to have the property sold by 
i.) + augfion, Heid, that the plaintiff was not, strictly speaking, asking for 

„any declaration as to his own legal character, or as to his own right to the 

oe property in question; he sought, in effect, to have the mortgage deed in 
question adjudged void, and the relief claimed in the present suit must 
‘therefore be regarded as coming within the scope of Section 39, and not 
' Section’ 42; of the Specific Relief Act, and an ‘ad valorem’ court-fee was 
- ‘» + payable on the valuation stated in the plaint. Kals Rem v. Babu Lal, 
=i 704932 A. L. J:'684 (F.B.) applied. ' 

- 'FIRST APPEAL from a decree of R. Dayar EsQ., Subordinate Judge 
of Mirzapur. - N l ; 

Ambika Prasad Dube for the applicant. 
-P. M. L. Verma for the respondents. 


The Court delivered the following judgment: 
This is a first appeal from a decision dated October 17, 1932, of the 


~~ 





_ The plaintiff, who is the appellant before us, instituted the suit con- 
cerned for a declaration that the property mortgaged by two deeds dated 
respectively July 23, 1923, and August 27, 1930, is the property of a -. 

*F. A. 21 of 1933 i 
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certain “math” at Mirzapur, known as the “Math Brij Raj Katra”. These 
deeds were executed by Mahant Kamta Gir, who is defendant No. 14 in 
the suit. The plaintiff claims that in 1918 the Mahant initiated him as a 
disciple, and nominated him as his successor. Two or three years before 
the institution of the suit, the plaintiff, it is alleged, was entrusted with 
the entire management of the property of the “math”, and has accordingly 
a right to protect that property. The defendants Nos. 1-6, according to 
the plaint, instituted a suit on January 25, 1932, on the basis of the above 
two mortgage-deeds, against Mahant Kamta Gir, and the plaintiff asked 
l y to, be madera party to that suit. His application having 
been disallowed, on March 29, 1932, he instituted the present suit on 
May 5, 1932, for the declaration Med 46 above. A court-fee of Rs.15 
only was paid. 

The learned Subordinate Judge took the view that the relief claimed 
in the suit was not of a purely declaratory nature, and that an “ad 
valorem” court-fee was payable on Rs.24,000, the valuation stated in the 
plaint. He accordingly, on September 3, 1932, called on the plaintiff 
to make good the deficiency, assessed at Rs.1,067-8-0, by October 15. 
The deficiency was not made good, and on October 17, 1932, the learned 
Subordinate Judge passed the following order:— 

The court-fees ordered to be paid not deposited. Counsels have no 
instructions. Suit dismissed in default. Plaintiff to pay costs to the 
opposite party. 

For the plaintiff-appellant it is nenda that the relief claimed was 
of a purely declaratory nature, and a court-fee of Rs.15 was sufficient. 
Reliance is placed on rulings of this Court reported in Bishan Sarup v. 
Musa Mal, Sri Krishna Chandra vw. Mahabir Prasad? and Abdul Semad 
Khan v. Anjuman Islamia, Gorakbpur*®. Learned counsel for the appel- 
lant also referred to the following cases, which admittedly are against 
him :— 

Kalu Ram v. Babu Lal; 

Suraj Ket Prasad v. Chandra’. 

We were also referred, by learned counsel for the respondents, to a decision 
reported in Ram Chhabila v. Sat Narain’. 

Somewhat different views have been taken in the above Hears 
but in our opinion the relief claimed in the present suit must be regarded 
as coming within the scope of Section 39, and not Section 42, of the 
Specific Relief Act, and the ruling applicable is the Full Bench ruling of 
five Judges of this Court reported in 1932 A. L: J. 684. 

Section 39 of the Specific Relief Act runs as follows:— 

Any person against whom a written instrument is void or voidable, who 
has reasonable apprehension that such instrument, if left outstanding, may 
cause him serious injury, may sue to have it adjudged void or voidable, and 
the Court may, in its discretion, so adjudge it, and order it to be delivered 
up and cancelled. 

If the instrument has been registered under the Indian Registration Act, 


T1935°A. L J 869 (FB) " 31933 A. L J. 673 (FB) 
"1933 A. L. J. 1537 *1932 A. L. J. 684 (Fa) 
51934 A. L. J. 955 *1935 A. L. J. 1319 
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Crm. 1877, the Court shall also send a copy of its decree to the officer in whose 
P j office the instrument has been so registered, and such officer shall note on 
ae the copy of the instrument contained in his books the fact of its cancel- 
GOSHAIN lation. — 

~ MAHBIHAR Section 42 of the Act is as follows: 

A Any person entitled to any legal character, or to any right as to any 
SHEKH property, may institute a suit against any person denying, or interested to 
RAHMAT deny, his title to such character or right, and the Court may, in its dis- 
AR cretion, make therein a declaration that he is so entitled, and the plaintiff 
Bewaet, need not, in such suit, ask for any further relief; . 
Swith, J Provided that no Court shall make any such sg ce where the 


plaintiff, being able to seek further reef than a mere tion of title, 
omits to do so. 

Now in the present suit it is clear that the plaintiff was not, strictly 
speaking, asking for any declaration as to his own legal character, or as to 
his own right to the property in question. He was asking that the pro- 
perty entered in the mortgage-deeds concerned be declared to be the pro- 
perty of the “math”, and not transferable, and that the defendants be 
declared to have no right to have the property sold by auction. In the 
case reported in 1932 A. L. J. 684, the first relief claimed was that:a 
mortgage-deed dated December 20, 1918, might be declared void and 
ineffectual as against the plaintiffs, and it might be cancelled. That relief 
was held to fall neither under Section 7 (iv) (c), nor under Schedule II, 
Article 17 (#i), of the Court-Fees Act, but under Schedule I, Article 1 of 
the Act. 

It was pointed out in the course of that decision that under Section 39 
of the Specific Relief Act a plaintiff need [not] ask, in express terms, 
for a document to be delivered up and cancelled. It was also said: 

, A, relief to have registered instrument adjudged void or voidable, with 
the. possible result of its being delivered up and cancelled and a copy of 
the decree being sent to the registration office for a note to be mede by 
the registering officer in his books, is much more than a meré declaratory 
relief. It is undoubtedly a substantial relief of a nature differing from a 
declaratory one. 

It was furthermore pointed out in that decision that Section 39 of 
the Specific Relief Act is in Chapter V, which is headed “Of the Cancella- 
tion of Instruments,” whereas Chapter VI, in which Section 42 falls, is 
headed “Of Declaratory Decrees.” ‘This shows, it was held, that the 
Legislature obviously intended to draw a distinction between a decree 
adjudging a written instrument void or voidable, which may result in its 
cancellation, and a mere declaratory decree. 

- In the present case, the plaintiff sought, in effect, to have the two 
mortgage-deeds in question adjudged void, and we are clearly of opinion 
that the suit must be regarded as falling under Section 39 of the Specific 
Relief Act, and as being not of a purely declaratory nature. We are 
therefore of opinion that an “ad valorem” court-fee was properly required 
by the learned court below, and that when the fee was not paid the suit 
was rightly dismissed.. We accordingly dismiss this appeal, with costs. 


A Appeal dismissed 
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BHAWANI PRASAD ano orHeRs (Plsintiffs) 
. versus 
BAHAL SINGH AND ANOTHER (Defendgnis)* 

Tenancy Act (II of 1901), Sec. 201(3)—AppHcability of—Provision as regards 
presumption in Sec. 201(3) dropped in new Act III of 1926, during ency 
of an appeal—Appelate Comrt entitled to apply provisions of new Act. 

In a suit for profits filed in the revenue court before coming into 
force of the new Act III of 1926, the parties led evidence as to the extent of 
the plaintiff's share in the khewat, and both the courts below found in 
favour of the defendants. In second appeal before a single Judge the 
plaintiffs raised for the first time a new point that under Section 201(3) 
of the old Tenancy Act (Il of 1901) there was a conclusive presumption 
in favour of the plaintiffs that they possessed the share which was recorded 
in their name. The Judge repelled this contention holding that at the 
time when the appeal was before the lower appellate court the new Act 
had come into force and that court was no longer handicapped by the 
provision as regards presumption in Section 201(3) of the old Act, which 
had been dropped in the new Act, and was therefore entitled to apply the 
provisions of the new Act and go into the merits. Held, in Letters Patent 
Appeal, that the view taken by the single Judge was correct. 

LETTERS PATENT APPEAL from the decision of the Hon’BLe Mr. 

Justice E. BENNET. 


G. S. Pathak for the appellants. 

Panna Lal for the respondents. 

The judgment of the Court was delivered by 

SuLaman, C. J.—This is a plaintiffs’ appeal arising out of a suit 
for profits. The plaintiffs have lost in all the courts. They claimed to be 
entitled to the profits of the new khewat in the ratio which 1 bigha 5 biswas 
would bear to the entire area in that khewat. The facts found are that 
the plaintiffs had fractional shares in three plots Nos. 1848, 1849 and 
3156|1, constituting the old khewat No. 145|2. Owing to a re-union of 
khewats, instead of Nos. 145|1 and 145|2 we now have only khewat No. 
145; but it consists of plots which were compromised in No. 145|2, in 
which the plaintiffs had shares as well as plots in the other sub-division 
which belonged to the defendants. The new khewat merely shows that 
the plaintiffs own 1 bigha $ biswas in the khewat No. 145. It nowhere 
shows that they owned an undivided fractional share in the entire khewat 
represented by the fraction 1 bigha 5 biswas divided by the total area of 
that khewat. In the courts below the parties led evidence as to the 
extent to which the plaintiffs were entitled, and both the courts below have 
found that, the plaintiffs are entitled to shares in the three plots mentioned 
above, which they had acquired by purchase, and they have no interest 
in the other plots though they have all been incorporated in one khewat 
No. 145. In appeal before the learned Judge the plaintiffs raised for the 
first time a new point that under Section 201(3) of the old Tenancy Act 
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(Act I of 1901) there was a conclusive presumption in favour of the 
plaintiffs that they possessed the share which was recorded in their name. 
The learned Judge of this Court has repelled this contention holding that 
the lower appellate court was entitled to apply the provisions of the new 
Act. 7 

In the first place it seems to us that the view taken by the learned 
Judge is perfectly correct: No doubt a majority of the Judges in the 
Full Bench of this Court in Durga Prasad v. Hazari Singh had held that 
the presumption under Section .201 (3.). ‘was <conclusive so far as the 
revenue court was concerned; but they also pointed ` out that. that pre- 
sumption could be. rebutted in-a separate suit in the civil court.‘ Indeed 
the section itself contained a proviso that the right of any person to 
establish by suit in the civil court that the plaintiff had no such proprietary 
right would“ not in any way be affected. In the new Tenancy Act, the 
Legislature has dropped the provision as regards the presumption which | 
had been responsible. for a conflict of opinion in this Court. If the 
Législature has not-accepted the interpretation put upon the old ‘section 
by the-Full Bench and has deleted it in order to make its meaning clear 
thén-the position would be simpler. In any case, at the time when the 
appeal was before the lower appellate court the new Act had come into 
force, and thé appellate court which was-the’ judge ‘of facts was entitled 
to record 4 finding on the question of faet which was raised before it, 
and had to decide under Section 226 of the Agra Tenancy Act the extent 
of the share of the profits to which the plaintiffs wete entitled. It was 
no longer handicapped by the provision in the previous Act, which had 
been dropped in the meantime. The learned Judge has rightly pointed out 
that the rule about presumption was a rule of procedure, and would]. 

ordinarily stand repealed, and could: not be applied by the appellate court 

eyen though. the suit, khad beet: filed in the trial court before the new Act 
camė into force. We accept the view that there was nothing which 
pitecluded the lowet appellate court from going into the merits and decid- 
ing the point in favour of the defendants. 

"We may further point out that it is not at all clear that even the 
provisions of the old Section 201 have in-any way -been violated. The 
entry in the khéwat merely shows that the plaintiffs were entitled to 1 
bigha $ biswas in khewat No. 145. ' It did not specify the exact fractional 
share to which they were entitled in the whole khewat. The findings of 
the lower courts that the plaintif? rights are confined: to three plots must 
be accepted as correct. The mere fact that they along with other plots 
now constitute the new ‘sub-division, khewat No. 145, would not confer’ 
any right on thé plaintiffs to claim: any share in the other plots which have 
belonged tothe defe epdants. . The mere aas of plots so as to constitute 
afew ‘joint khewat pea male pte ts’ e hintiffs “Ör 
ania at ei sec ap pane eee x veer 
TRAWS peal“ 5 Lal poan coeds, si c’ 
Mk Vaere tarena E A gaha ipe i suing: im l o- 
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BASDEO AND -o sanini 


SHYAMA CHARAN (Plaintiff) * 
Malicious prosecution—Suit fl OEE CE WORE reasonable and probable 
cause—Burden of proof. 

In cases of malicious prosecution it is gas for the plaintiff to establish 
affirmatively inter alia A the prosecution was brought without reasonable 
and probable cause. If the plaintiff fails to establish this the case must be 

_dismissed even if no evidence ıs called ‘on ‘behalf of the defendants. 

The defendants made a report to the police alleging that’ on a certain 
date the plaintiff together with others had been’ concerned in a merpit in 
Shick Gee E eee As a result 
of this report the plaintiff was eventually prosecuted for offences of culp- 
able homicide not amounting to murder etc. and was committed to a court 
of session. He was ultimately acquitted and shortly afterwards brought 
the present suit claiming damages for malicious prosecution. ‘The defen- 
_dants’ evidence did not convince the court beyond all doubt that the 

: plaintiff was present at the merpit, but on the other hand the court was 
far from satisfied upon the plaintiff's evidence that he was not at the 
scene of the occurrence, Held, that in these circumstances it was quite 
impéssible to hold that the plaintiff had discharged the onus which the 
law cast upon him and that-being so his claim must fail. 

SECOND APPEAL from a. decree of Mautvi ZAMRUL IsLaM KHAN, 

Subordinate Judge of Budaun, modifying a decree of Basu MAHESHWARI 
Daya, Münsif of Sahaswan. ’ 


P. M. L. Verma for the appellants. - DE 
A. P. Pandey for the respondent. “3 | a 


The following judgment was. delivered by 


- Harræs, .J.—This is a defendants’ appeal against -a decree of the 
lower appellate court modifying to some extent a decree of ‘the court of 
first instance awarding the. plaintiff-respondent damages for malicious 
prosecution. 
~- The learned Munsif. wo heard the case came to the conclusion that 
the plaintiff was entitled to damages -and decreed the suit for Rs.830. 
The lower appellate court while upholding the Munsif on the question of 
liability held that the damages were excessive and reduced them to Rs.276. 
The defendants- being still ‘dissatisfied and alleging that they were not in 
law liable to pay to the plaintiff anything by way of damages have pre- 
ferred this second appeal.to this Court. 

The facts of the case are simple and can be Head as follows:— 

The defendants’ made ; a report to the police alleging that on Septem: 


bee Aila loiha dainn ogoheirih orhan hadisa. concetned: ina 
mar pit in which a little girl Matt, Har|Pyari had sustained injuries from-whi¢h 
she diedbnAsia cegult,of this: repott.che plaintiff: waa eventually prosécuted 
fer offences of. culpable homicide not ambunting,to.murder; rioting: and 
wrongful confinement and was committed te: A court of Sesion woene: He 
nos que sdy bas roi bescuoss8SVAy 92 OF 1934,05 a i wed 
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ultimately stood his trial. On January 23, 1932 he was acquitted upon 
all the charges and shortly afterwards brought this suit claiming a sum of 
Rs.4,300 as damages for malicious prosecution. 

The learned Subordinate Judge was perfectly satisfied upon the 
evidence that on September 25, 1931 a marpit took place in which the 
little girl Mst. Har Pyari met her death. However, after a consideration 
of the whole of the evidence adduced in the case the learned Subordinate 
Judge was not satisfied that the plaintiff was present and consequently 
he held that the report upon which the prosecution was based was made 
by the defendants maliciously and without reasonable and probable cause. 
He therefore held the defendants. liable whilst substantially reducing 
the amount of damages. 

In my judgment the decree of the lower appellate court cannot pos- 
sibly be sustained as the learned Subordinate Judge wrongly placed the 
burden of proof upon the defendants. He in terms says that he is not 
satishied that the defendahts’established that the plaintiff was present and 
that being so he has held them liable. In cases of malicious prosecution it 
is always for the plaintiff to establish affirmatively ister alia that the 
prosecution was brought without reasonable and probable cause. If the 
plaintiff fails to establish this the case must be dismissed even if no evidence 
is called on behalf of the defendants. Mr. Panday who appears for the 
respondent and who has said everything that can be said in this case has 
to concede that the onus of proof of action without reasonable and pro- 
bable cause always rests upon the plaintiff. At one time in India it was 
thought otherwise, but recent decisions of this Court and the Privy Council 
now establish beyond all doubt that the plaintiff to succeed in a claim 
for damages for malicious prosecution must establish affirmatively that the 
defendants acted without reasonable and probable cause. 

In the present case the plaintiff did tender evidence with a view to 
showing that the report made by the defendants was false and false to 
their own knowledge and that being so was a malicious report made with- 
out reasonable and probable cause. To establish that he was not present 
at the scene of the merpit the plaintiff himself gave alibi evidence and 
called others to support his alibi. The learned Subordinate Judge has con- 
sidered this evidence and was far from satisfied that it was truthful. To 
use his own words:— 

I would have been strongly inclined to take the view that the evidence 
of alibi was fabricated with the help of the Medical Officer but since the 
burden of proof of alibi lies on the plaintiff only after the appellants have 
led evidence to convince the court that the plaintiff was present at the scene 
I do not think any finding is called for. i 

In short, the learned Subordinate Judge was of opinion that the plaintiff 
had fabricated evidence and had in all probability suborned perjury, yet 
he has decreed the claim against the defendants. = 

In dealing with the evidence called on behalf of the defendants th 
learned Judge mentioned that there was delay in making the report. He 
deals with the matter in these words:— i 

The delay is certainly not satisfactorily accounted for and the suspicion 
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raised by the delay must result, in my opinion, in creating a doubt, the 
benefit of which must go to the plaintiff-respondent. J am therefore not 
quite satisfied from the evidence of the appellants that Shiama Charan him- 
self went to the spot with his men and ordered them to beat Ram Charan 
and Mst. Bhago. 
Again the learned Subordinate Judge throws the onus of proving that the 
plaintiff was on the scene of the merpif upon the defendants. 

It is quite evident from a perusal of the whole judgment that the 
learned Subordinate Judge was left in considerable doubt about the matter. 
It is true that the defendants’ evidence did not convince him beyond all 
doubt that the plaintiff was present at the marpit, but on the other hand 
he was far from satisfied upon the plaintiff’s evidence that he was not at 
the scene of the occurrence. In those circumstances I cannot understand 
how the learned Subordinate Judge could have found in favour of the 
plaintiff having regard to where the onus of proof lay. As I have stated 
previously it was for the plaintiff to establish affirmatively that the 
defendants had no reasonable and probable cause for making this com- 
plaint. If he had shown that he was not there then the fact that a com- 
plaint was made involving him would inevitably lead to the conclusion 
that such a report was malicious and made without reasonable and pro- 
bable cause. On the other hand when the evidence left the court in 
doubt as to whether he was or was nor there, then the court could not have 
held affirmatively that the complaint was made without reasonable and 
probable cause. If the court was in doubt about the presence of the plaintiff 
upon the scene of the merpit then there must be the same doubt as to 
whether the report was made with or without reasonable and probable 
cause. Upon the findings of the learned Subordinate Judge in this case 
it is quite impossible to hold that the plaintiff has discharged the onus 
which the law casts upon him and that being so his claim must fail. In 
my judgment the claim was wrongly decreed by both the courts below and 
this appeal must be allowed. I therefore allow this appeal, set aside the 
decree of the lower appellate court and ‘dismiss the plaintiffs claim in’ its 
entirety. The appellants must have the costs of this appeal and of the 
proceedings in the two courts below. 

Mr. Panday has applied for leave to appeal under Letters Patent. In 
my judgment the Jaw has now been determined and the only issues in this 
case are issues of fact. ‘That being so, in my view it is not a proper case 
for Letters Patent Appeal. 


AMBIKA PRASAD 
Verstis 
l EMPEROR* 
Municipalities Act, Section 321—Scope of—Notice under Section 186—Validity 
of—Whetber can be questioned in criminal court. 

Section 321, U. P. Municipalities Act, provides that no order or direc- 

tion referred to in Section 318 shall be questioned in any other manner or 

by any other authority than is provided therein. Orders under Section 186 
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are referred to in Section 318 of the Act and therefore an order jssued ` 


under Section 186 can be questioned only by the appellate authority mén- 
tioned in Section 318 and it cannor be questioned in a criminal court. 

Where a person to whom a notice is issued under Section 186, Munici- 
palities Act, cannot comply with ir, he should appeal under the provisions 
of Section 318. If he does not appeal, then it is not open to him to 


question the validity of the order upon the ground that he was not the ‘ 
proper person to whom it should have been issued or that he was no longer- 


the proper person to carry out the order of the Board. 

CRIMINAL REFERENCE made by T. N. Murla Esq., Sessions: Judge 
of Allahabad. ; 

Balesbwari Prasad for the applicant. 

M. Waliullab (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

ALrsoP, J.—This is a reference by the learned Sessions - Judge of 
Allahabad that the conviction of Ambika Prasad under Section 307 of 
the United Provinces Municipalities Act 1916 should be set aside. 

It is necessary in order to understand the matter to set forth certain 
facts. Ambika Prasad made an application to the Municipality on April 
27, 1931 that he should be allowed to erect a certain building. He 
received no reply for three months and then issued a registered notice to 
the Board under the provisions of Section 180(3) of the Act. According 


to-him he thereupon waited for 14 days and having received no reply. 


proceeded to put up the building. On the other side it is alleged that he 
had already put up the building before April 27, 1931 and that he had 
already been reported for having done so and that a prosecution had been 
launched against him. ‘These are questions of fact into which I do not 
Propose to enter. I mention them merely because it has been argued that 
Ambika Prasad has been very badly treated by the Municipal Board. The 
first prosecution failed because the Municipal Board did not put in an 
appearance. The Board then issued a notice under Section 186 of the 
Act on October 13, 1931 that the building should -be demolished. Ambika 
Prasad did not comply and he was prosecuted under Section 307 and was 
fined Re.1 but was afterwards acquitted in appeal. On November 28, 
1932 the Board issued another notice and this was followed by another 
prosecution which again ended in the acquittal of Ambika Prasad because 
nobody appeared’on behalf of the Board. Then on June 27, 1934 the 
Board issued yet another notice and that again led to the prosecution of 
Ambika Prasad. He was fined Rs.100 and he made an application in 
revision to the learned Sessions Judge who has made this reference. The 
notice on June 27, 1934 was issued by the Executive Officer of the Board 
under the provisions of Section, 60(d} and of the First Schedule of the 
Act. According to the Schedule the Executive Officer is the authority 
which is empowered to issue notices for demolition under Section 186 of 
the Act and an appeal lies against his order directing that a building should 
be demolished. The appeal is to the Board itself under the provisions of 
Section .61 (1) (a). of. the Act. Under Section 61 (3) the order remains 
suspended until the appeal is. decided. The order contained in the notice 


? 


-w 


+ 


b 


' 
T 
4 


A. Le J. Re- HIGH COURT YS 807 


issued by the Executive Officet was suspended when Ambika Prasad 
appealed to the Board. The Board decided the appeal on February 22, 
1935 against Ambika Prasad and he should then have complied with the 


‘notice. In the alternative he could have appealed under Section 318 of 


the Act to the officer appointed by the Local Government or the District 
Magistrate as the case might be. He did not appeal under the provisions 
of this section. 

It has been suggested that the notice issued by the Executive Officer 
on June 27, 1934 was illegal because the applicant had applied for per- 
mission to build on April 27, 1931 and not having received any reply to 
his application within the specified period was entitled to presume that per- 
mission had been granted. If the facts are as Ambika Prasad alleges them 
to be he would be entitled to make such a presumption under the provisions 
of Section 180(3) of the Act. On the other hand, if he had already put 
up the building before April 27, 1931 I do not suppose that he would have 
any defence to the notice. The point however is that it is not for this 
Court to come to any decision upon these questions. It is made perfectly 
clear in Section 321 of the Act that no order or direction referred to in 
Section 318 shall be questioned in any other manner or by any other 
authority than is provided therein. Orders under Section 186 are referred 
to in Section 318 of the Act and therefore an order issued under Section 
186 can be questioned only by the appellate authority mentioned in Sec- 
tion 318 and it cannot be questioned in a criminal court. It has been 
argued that Section 318 begins by reference to any order or direction made 
by a Board under the powers conferred by certain sections and it is sug- 
gested that these words presuppose that the order is legally issued under the 
sections. , 

I do not think that there can be any force in this contention because 
if the argument were a sound one the provisions of Section 321 of the 
Act would have no meaning. I can imagine extreme cases where the Board 


| purports to issue an order, say, under Section 186 or any other section men- 


tioned in Section 318 and it is obvious that that section does not apply and 


in such circumstances it might perhaps be argued that the order was not ' 


really an order issued under the section under which the Board purported 
to issue it, but there is nothing of that kind in this case. Ambika Prasad 
had erected a building and the Board had ordered him to demolish it and 
that was clearly an order under Section 186 whether that order was 
justified or not justified. The question whether the order was properly 
issued was one for the appellate authority appointed under Section 318 of 
the Act, and the validity of the order cannot be questioned here. The 
only questions which the criminal court can decide are whether the order 


was issued and whether Ambika Prasad complied with them. There can be. 


no doubt that the order was issued and it is equally certain that Ambika 
Prasad did not comply. 

The learned Judge has made this reference on another ground. It 
appears that Ambika Prasad transferred the building by a deed of sale 
in September 1934, i.e., during the time when the appeal against the notice 


- was still pending before the Board. At the time when the appeal was 
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dismissed and the order again came into force, ie., on February 22, 1935 
Ambika Prasad was not in a position to comply with the notice because he | 
was to longer the owner of the house. The learned judge has said that 
nobody can be punished for not complying with an order if he is not in a 
position to comply with it. I think that the proper answer to this 
suggestion is that a person to whom a notice is issued, if he cannot comply 
with it, should appeal under the provisians of Section 318 of the Munici- 
palities Act. If he does not appeal, then it is not open to him to question 
the validity of the order upon the ground that he was not the proper 
person to whom it should have been issued or that he was no longer the 
proper person to carry out the order of the Board. That being so, I do 
not think that the point can be raised in the criminal court that the 
applicant should not be punished because he is no longer in a position to 
comply with the order. That is the technical aspect of the matter. 

In so far as the justite of the case is concerned, it is obvious that the’ 
applicant was himself responsible for putting himself into a position 
where he could not comply with the order. That being so, there is noth- 
ing to be said for him on grounds of equity. 

In my opinion there is no force in this reference and I refuse to 
interfere with the order of the Magistrate. The reference is rejected — 
and the papers may be returned to the court below. 


ATTYGALLE AND ANOTHER 
/ Versus | 
THE KING* 
Indian Evidence Act, Section 106—Criminal case—Does not alter onus on prose- 
cution. 

Section 106 of the Indian Evidence A'ct which enacts that burden of 

proving a fact within the special knowledge of a person lies upon him does 

hot affect the general rule that in a criminal case the onus is always upon 


no crime has been committed. 

APPEAL from a decision of the Supreme Court of the Island of 
Ceylon. 

L. M. de Silva and Stephen Chapman for the appellants. 

Kenelm Preedy for the respondent. | 

The following judgment was delivered by 

Lorp CHANCELLOR—This is a case which has given their Lordships 
considerable trouble. The prosecution was against the first accused for 


performing an illegal operation, and against the second accused for abet- 


ting him in that crime. 

At the trial the learned Judge gave a direction to the jury, to which 
exception has been taken by Mr. de Silva in a very clear and helpful argu- 
ment, and in which the learned Judge explained to the jury his view as to 
the burden of proof based upon his construction of Section 106 of Ordin- 

*Petition for Special Leave 
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ance No. 14 of 1895 in the Ceylon Code. That section enacts that when 
any fact is especially within the knowledge of any person, the burden of 
proving that fact is upon him. With reference to that section the 
learned Judge told the jury that: 

“There is a section which is really the basis of circumstantial evidence so 
far as it occurs in Ceylon; that section says when any fact is especially with- 
in the knowledge of any person, the burden of proving that fact is upon 
him. Miss.Maye—that is the person upon whom the operation was 
alleged to have been performed—"was unconscious and what took place in 
that room that three-quarters of an hour that. she was under chloroform 
is a fact specially within the knowledge of these two accused who were 
there. The burden of proving that fact, the law says is upon him, namely, 
that no criminal operation took place but what took place was this and 
this speculum examination.” 

Their Lordships are of opinion that that direction does not correctly 
state the law. It is not the law of Ceylon that the burden is cast upon 
an accused person of proving that no crime has been committed. The jury 
might well have thought from the passage just quoted that that was in 
fact a burden which the accused person had to discharge. 

-The summing-up goes on to explain the presumption of innocence in 
favour of accused persons, but it again reiterates that the burden of prov- 
ing that no criminal operation took place is on the two accused who were 
there. 

If their Lordships thought that the refusal of leave to appeal in this 
case could be construed as an acceptance of that doctrine, they would be 
very slow to reject the petition which has been brought before them. 
But, in fact, the circumstances of the case have been explained to their 
Lordships, and they are satisfied that on the facts that were explained here, 
there were circumstances pointing irresistibly to the guilt of the accused 
quite independently of this direction. 

It has been repeatedly stated in a series of authorities that their Lord- 
ships do not sit as a Court of Criminal Appeal; that the mere fact that 
there has been some mistake of law does not afford sufficient ground of 
itself for granting special leave to appeal. Lord Sumner in a well known 
passage in the case of Ibrahem v. The King! pointed out that “misdirection 
as such, even irregularity as such, will not suffice. There must be some- 
thing which in the particular case deprives the accused of the substance of 
fair trial and the protection of the law, or which in general tends to divert 
the due and orderly administration of the law into a new course which may 
be drawn into an evil precedent in future.” 

The latter danger, it is hoped, is sufficiently guarded against by the 
observations which their Lordships have thought it right to make. It has 
been suggested by Mr. de Silva that the judgment in the recent case of 
Lawrence v. The King? in some way modified or altered that statement 
of the law. Lawrence v. The King is a case in which the actual decision 
was plainly within the authority of previous cases, because their Lordships 
held that sentences had been pronounced which were outside the power of 
the tribunal which purported to pronounce them. It may be that the 
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precis language of the judgment may have to be considered on a more 
suitable occasion. It is sufficient to say that the judgment then pro- 
nounced did not purport to depart in any way from the well settled 
principles which have been laid down in previous authorities and cannot 
be allowed to be construed so as to depart from those principles. 

In all the circumstances of this case their Lordships do not feel justified 
in humbly advising His Majesty to grant special leave to appeal, | because 
they are satisfied that there has been no such substantial injustice, no such 
deprivation of the substance of fair trial as the cases show to be necessary 
in order to justify the granting of such leave. At the same time their 
Lordships want to make it clear that that refusal does not imply an endorse- 
ment of some of the language of the summing-up, language which ' perhaps 
would not seem quite so unfavourable to the accused if it is taken as a 
whole and not divorced from the context in which it appears. But as 
stated in the passages to which attention has been called the statement of 
the law is incorrect, and nothing that has happened on this petition must 
be understood as affording any approval of its language. 

Their Lordships will accordingly humbly a! His Majesty oe the 
petition be refused. 

Petition sepia 

Freeman and Cookes—Solicitors for the appellants. 

Burcbels—Solicitor for the respondents. 


KUNDAN LAL ano ANOTHER (Plaintiffs) 
VETSHS 

MUSHARRAFI BEGAM and orHers (Defendants) * 

Tronsfer of Property Act, Section 3—‘Attested’, meaning of—Execntent, nof 
seeing witnesses sign—Unnecessary if executent was in a position to do so— 
Perdanashin borrowing money for peying busbend’s debts—Intelligent 
execution—What emounts to. 

For proper attestation of a document within the meaning of Section 3. 
of the Transfer of Property Act it is necessary that the attesting witnesses 
should sign in the presence of the executant, but if their signature is made 
under circumstances that the executant, if he was minded to see the wit- 
nesses sign, could have done so, then it is not necessary to establish affir- 
matively that he had in fact actually seen them signing the document. 
A pardanashin woman was sitting behind a curtain. She fixed her own 
signature inside the curtain and the deed was attested by witnesses who 
were sitting outside. The object of the method employed for the execu- 

. tion of the document was that she, though her face could not be seen, 
should be made aware of what was being done. Held, that the document 
must be deemed to have been properly attested because the executant, if 
she had been minded to see the witnesses sign, could have done so, even if 
she did not actually see them through the curtain. Newton v. Clarke, 
[1839] 163 E. R. 425 referred to. Ic is necessary that a question about 
the alleged insufficiency of attestation should be raised clearly in the trial 
court and be put distinctly to the witnesses and the contention should not 
be allowed to be raised for the first time before the appellate court 
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A Mohammedan had gifted substantial property to his wife. Subse- ` 


quently the wife borrowed some money on a mortgage partly for ber own 
needs sp R with the object of satisfying her husband’s debts. On a 
suit to enforce 

document. Held, that on the facts proved and in the absence of any 
undue influence by the husband proper execution was established. ‘The 
law is not to be so interpreted or applied as to make it impossible for a 
pardanashin lady to give security for her husband’s benefit, this would 
be to convert 2 principle of protection into a disability. Farid-sn-nisse v. 
Mukbter Abmad, [1925] 23 A. L. J. 1000 referred to. 

This appeal arose out of a suit instituted by plaintiff-appellant for sale 
on a mortgage executed by the defendant-respondent. ‘The money was 
borrowed substantially for the purpose of discharging the debts due from 
the defendant’s husband. ‘The defendant contested the suit and inter alia 
denied due and intelligent execution of the deed by her. One of the 
questions raised during the hearing of the appeal in the Chief Court of 
Oudh was whether the mortgage deed had been properly attested in the 
manner required by law inasmuch as according to the defendant there 
was no evidence on record to prove that the defendant had actually seen 
the attesting witnesses affixing their signatures to the deed nor was it 
established that her attention had been invited to the fact that the deed 
was going to be attested by witnesses. The defendant’s contention was 
accepted by the learned Judges of the Chief Court and the suit was dis- 
missed on the ground of want of proper attestation and also on the ground 
that its intelligent execution' by the defendant was not-established. On 
the question of attestation the learned Judges of the Chief Court observed 
as follows:— 

The main point is whether these two witnesses can be said to have signed 
the document in the presence of Mst. Musharrafi Begum. It may be taken now 
to be settled law that any further signature made on the document at the time 
of its registration cannot be considered as the signatures of attesting witnesses. 
That is the view both of our own Court and of the High Court at Allahabad— 
see the rulings reported in Chendreni Kusr v. Sheo Nath, Lala, end otbers, [1930] 
8 O. W. N. 194 and Lachman Singh and others v. Surendra Bebadur Singh and 
others, [1932] A. L. J. 653. 

According to the evidence of Badri, the curtain between the witnesses and 
Mst. Musharrafi Begum was very thin and the outsiders could not see the person 
inside, this, at any rate, is what the learned Subordinate Judge wrote. We are 
strongly of opinion that when he wrote “thin” he meant to write “thick”. How- 
ever, we have it definitely stated that the people outside could not see the person 
inside, and we are unable to accede to the contention put forward on behalf of 
the plaintiff-respondents that Mst. Musharrafi Begum may have been able to 
see Deo Nath and Badri signing the document. Furthermore, there is nothing to 
show. that her attention was invited to the fact that those two men were signing 
the document as attesting witnesses. That is our view of the facts. On the 
question as to the sufficiency or otherwise of the attestation by the witnesses Deo 
Nath and Badri we were referred to rulings reported in Mery Akbter Mirza v. 
Aline Sangster, [1928] 5 O. W. N. 250; Norton v. Bazett, 164 Eng. Rep. 569 
and In the goods of Mary Ann Killick, deceased, 164 Eng. Rep. 1399. Those 
cases were all concerned with wills, but the requirements of Section 3 of the 
Transfer of Property Act and Section 63(c) of Indian Succession Act, as far as 
attestation is concerned, are identical. In the case of this Court which has been 


the mortgage she disputed the intelligent execution of the ; 
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referred to it was found that the testator and one of the witnesses did not sign 
in the presence of each other, and that when they signed the one could not be 
said to be in actual visual presence of the other. The attestations in question 
were found to be invalid. In the English case, Norton v. Bexett, 164 Eng. Rep. 
569, the testator was in one room, and the witnesses signed in an adjoining room, 
and there was no evidence that the testator could see the witnesses when they 
signed. The pronouncement in that case was against the will. In the case In the 
goods of Mery Ann Killick, deceased, 164 Eng. Rep. 1399, a codicil was similarly 
attested by two witnesses in a different room from the testatrix, she being at the 
time in bed. There was no evidence that arias actually saw the witnesses sign, 
though she might have done so by raising in bed. It was held that the 
witnesses did not sign in the presence of the lady in question and the codicil was 
held invalid. It was pointed out in that case that apparently the deceased knew 
nothing about the witnesses being in the other room, just as in the present case 
there is nothing to show that Mst. Musharrafi Begum knew that Deo Nath and 
Badri were outside the “parda” and were signing the mortgage deed ostensibly as 
attesting witnesses, Somewhat similar to the last English case that has been 
referred to was the case of Jenner v. Ffinch and others, L. R. P. D. Vol. 5, 106. In 
that case the witnesses signed in a dressing room adjoining the bed room of the 
testatrix out of sight of ber, and without her being conscious that they were 
engaged in any act connected with the paper she herself had signed. It was said 
in the judgment (page 110) :— 

“In no sense can it be said that the witnesses signed in the presence of the 
testatrix, and this document is therefore inoperative as a testamentary instru- 
ment.” ~ 

The learned counsel for the plaintiffs-respondents suggested at the outset of 
his arguments that invalid attestation was not specifically pleaded by the appel- 
lants. That suggestion, however, cannot be supported in view of the contents 
of Paragraph 10 of her written statement, in which it was definitely alleged 
that the defendant affixed her thumb impression in the absence of witnesses. The 
counsel went on to suggest, as we have mentioned already, that Mst. Musharrafi 


. Begam may have been able to see through the curtain from inside the room, 


although those outside could not see her. We are unable to regard this as any- 
thing other than 2 mere possibility, and we cannot presume that she could see 
those outside. Reference was next made on behalf of the plaintiffs-respondents 
to a ruling reported in Newton and Thomas v. Clarke, 163 E.R. 425. In that case 
the codicil in question was attested by one of the witnesses in the same room as 
the testator, but with the curtain of a bed between him and the witness, so that 
that witness did not actually see him sign, nor did the testator see the witness 
sign. In that case the codicil was held to be valid. We were also referred to a 
ruling reported in Padarath and others v. Ram Nain Upadbis and others, 42 L A. 
163. In that case two ladies were separated from the two attesting witnesses 
by a ch¥ck, which was not lined with cloth. The witnesses said that they saw 
each lady execute the deed with her own hand, although they were unable to see 
their faces. A suggestion that a fat, through which nothing could be seen, was 
hanging in the door way was apparently disbelieved. As a chick was found to 
have been the only thing separating the parties in that case, the present case is 
clearly distinguishable. Reference was also made on behalf of the plaintiffs- 
respondents to Halsbury’s Laws of England, Vol. 28, page 552, Paragraph 1096, 
where it is said that the attestation is in the presence of the testator within the 
meaning of the statute if he might have seen the witnesses sign had he chosen to 
look; it is not necessary that he should actually see them sign. The paragraph 
goes on, however: 

“but the testator must be mentally capable of recognizing the act which is 
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being done, and conscious of the transaction in which the witnesses are engaged.” 

The contents of this paragraph, therefore, can be used in support of the 
contention of the appellant as well as that of the plaintiffs-respondents. 

The conclusion we have arrived at is that since the appellant could not see 
Deo Nath and Badri, and is not shown to have had her attention called to the 
fact that they were signing the deed as attesting witnesses, they cannot be said 
to have signed the deed in her presence, and it was, therefore, not properly 
attested.” 

APPEAL from a decision of the Chief Court of Oudh at Lucknow 
reported in Mst. Musherrafi Began v. Kundan Lal, A. I. R..1933 Oudh 
365=10 O. W. N. 724. 


A. M. Dunne, K. C. and Dr. A. Majid for the appellants. 
L. DeGruyther, K. C. and J. M. Pringle for the respondents. 


The following judgment was delivered by 


Sm Grorce RaNKIN—The plaintiffs appeal from a decree of the 
Chief Court of Oudh dated April 27, 1933, which set aside a preliminary 
mortgage decree granted to them by the Subordinate Judge of Kheri dated 
September 7, 1931. The suit was brought on February 24, 1931, to 
enforce the terms of a registered mortgage deed dated September 8, 1924. 
Defendant No. 1 Mst. Musharrafi Begam was the only contesting defendant 
and will be referred to herein as the defendant. She was described in the 
plaint as being of about 40 years of age. The date of her marriage does 
not appear but it appears that at the time of her marriage her husband 
Mohammad Abul Bashir Khan agreed to pay her dower of Rs.50,000. 

By deed dated February 9, 1920, executed at a time when the 
defendant’s husband had incurred a certain number of debts, though it 
is not shown that he was then insolvent, he transferred to her five villages 
in lieu of the promised dower. The villages, even if allowance be made 
for encumbrances subsisting thereon, appear to have been well worth the 
sum of Rs.50,000. The mortgage sued upon is dated September 8, 1924, 
and covers one only of the five villages—viz. Sheopuri. It is for the sum 
of Rs.12,500, Rs.8,500 being received from the plaintiff Kundan Lal and 
Rs.4,000 from the plaintiff Ram Charan. In all some Rs.550 were paid 
in cash at the time of execution of the mortgage. Rs.3,332 went in 
satisfaction of a promissory note executed by the defendant and her hus- 
band in 1928. Rs.2,500 went in payment of Government revenue: of 
this sum approximately Rs.2,000 was due in respect of Government 
revenue upon the defendant’s property. It is not necessary for the pre- 
sent purpose that their Lordships should make a more detailed reference 
to the particulars of consideration set forth at the end of the deed. The 
deed itself recites the deed of gift dated February 9, 1920, that the husband 
is liable for the amounts therein specified, and has not sufficient property 
left with him to pay the same, “and besides this the executant No. 1 also 
(that is the defendant) stands in need of Rs.3,055-6-0 for the payment 
of Government revenue and to meet her other necessary expenses, and the 
executant No. 1 wants to free the executant No. 2 (that is the husband) 
from his debt.” The ternis of the loan are that the money should be re- 
paid within six months with interest at 1 per-cent per month, and that 
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if not paid on the expiry of six months the interest should be computed 
with six monthly rests. It is stated that there was already a mortgage on 
the property for Rs.14,000. The deed concludes 
Executant No. 1 has fully understood the contents of the mortgage deed 
through her husband and has taken legal advice also for it. Executant 
No. 1 has in no way been deceived in executing this deed. 

The scribe Behari Lal signed the deed as such. He was dead at the 
date of the suit: Mohammad Abdul Bashir Khan signed his name and 
put his thumb mark. The defendant put her thumb mark. The wit- 
nesses to the execution by both were Pandit Deo Nath and Badri Mahto, 
both of whom signed their names as witnesses. The document purports 
to have been registered on the same date, namely, September 8, 1924, at the - 
residence of the defendant and her husband in village Bebtia by one, Niamat 
Ullah, Sub-Registrar, Lakhimpur. The Sub-Registrar has noted 

The conditions laid down in this deed have been read out and fully 
explained to the lady executant. 

There is also an endorsement to the effect that execution and com- 
pletion of the deed was admitted: in the case of the lady that she herself 

admitted ‘it from her own mouth in a loud voice from behind the screen 
in the dalan facing east inside her house and realised Rs.32-13-3 from 
Kundan Lal, mortgagee and Rs.512-7-9 from Ram Charan, mort- 
gagee, in cash before me. 

It is stated that the lady was identified to the Sub-Registrar by Ali 
Mohammad Khan and Sheikh Ibadullah, who are described as nephew and 
tutor respectively. ‘The endorsement is signed by the husband and the 
defendant’s name is put thereto by the pen of Qadar Ali together with her 
thumb impression. Ali Mohammad Khan and Sheikh Ibadullah have 
also affixed their signatures. | 

The defendant put the plaintiffs to proof of the mortgage deed and 


, the two questions which arise for consileration upon this appeal are: (1) 


whether the plaintiffs have given sufficient proof of due ‘attestation to 
satisfy the terms of Section 3 of the Transfer of Property Act 
and each of whom has signed the instrument in the presence of the 
executant. 
(2) whether the plaintiffs have given sufficient proof in the case of an 
illiterate purdanashin lady that she thoroughly comprehended and delibe- 
rately of her own free will carried out the transaction. 

By her written statement the defendant admitted the execution of 
the deed by herself, but pleaded that she was incapable of understanding 
any transaction and that she affixed her thumb impression on the deed 
without understanding it and without obtaining independent advice at 
the instance of her husband who was actuated with selfish motives and in 
the absence of witnesses. She made the case that her husband had repre- 
sented to her that the deed was merely to raise money to the extent of 
some Rs.1,995 which was necessary to pay the Government revenue upon 
her own property. She pleaded that she had no knowledge that any other 
consideration money was being received beyond Rs.1,995-12-0. Accord- 
ingly issue No. 1 was framed as follows:— 
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Did the defendant No. 1 execute the mortgage deed in suit after under- 
standing its import and its effect on her interest with independent advice 
and in presence of the attesting witnesses? 

The defendant was examined on commission and gave her evidence 
on September 2, 1931, after the plaintiffs’ witnesses had been heard by the 
learned Trial Judge. Her case was, and her evidence was, that her hus- 
band told her that it was necessary to raise a loan of about Rs.2,000 to 
pay Government revenue on her property; that in the zenana of their 
house he came to her with the deed in suit, said that he had managed to 
raise a loan, and took her thumb mark on the document there and then, 
no one being present except themselves and some domestic servants. She 
admitted that the document was registered and said that she affixed her 
thumb mark on that occasion inside the purdah, but denied that the 
document was at any time read over to her by anyone. ‘This case made 
by the defendant sufficiently explains the concluding words of issue No. 1 
above set forth. 

It was, however, obligatory upon the plaintiffs to give due proof of 
the mortgage deed and they claim to have done so by the evidence of the 
two attesting witnesses Deonath and Badri, who have been believed by 
both the Courts in India. They were called and deposed to the following 
effect: That on September 8, 1924, the defendant was in a room from 
which opened out a courtyard; that the room had what is called a tidwari, 
namely, three door openings or arches leading to the courtyard; that a 
curtain was slung across one of them at least, namely, the one behind which 
the defendant was. That her husband, the two witnesses, the two plaint- 
iffs, Fida Ali, agent for the defendant and for her husband, Ibadullah and 
Ali Mohammad were present, being seated on a takhat or platform placed 
about 414 feet in front of the curtain. That the scribe Behari read out 
the deed and that the defendant then asked Fida Ali if that was the very 
deed a draft of which he had got prepared by Mr. Samiullah of Lakhim- 
pur; that Fida Ali said “Yes” and that the defendant said she accepted 
what was written and put her hand out of the curtain at the request of 
Ali Mobommad and made her thumb mark on the deed in sight of the 
witnesses. The evidence of Deonath and Badri is that the defendant’s 
husband then signed and that thereupon they themselves signed as attest- 
ing witnesses. Both witnesses say that this was done in the presence of 
the defendant and her husband. ‘Their evidence is that the Sub-Registrar 
who was in attendance was then brought forward; that he asked the 
defendant if she understood the purport of the deed, giving some explana- 
tion to the effect that Sheopuri was being hypothecated for Rs.12,500 
repayable in six months with 1 per cent per mensem interest; that he read 
out the deed to'her and asked her if she accepted the terms; that she said 
yes. The cash consideration of Rs.550 was paid in the presence of the 
Sub-Registrar by being given to Fida Ali, who gave them to the defendant 
by placing them inside the room where she was. 

Before the Trial Judge no exception appears to have been taken to 
this evidence so far as regards the question of due attestation. The con- 
tention that even if the plaintiffs’ witnesses be believed the signature of 
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the witnesses was not put in the presence of the defendant by reason of 
the curtain or purdah was not raised in the Trial Court at all. The 
plaintiffs’ witnesses were not cross-examined to show that by reason of 
the purdah the defendant had no opportunity of seeing and noticing the 
attestation being carried out. The grounds of appeal to the Chief Court 
contain no such suggestion. Ground 4 is somewhat inconsistent with any 
such contention as it says that the Lower Court should have found that 
the executant is not liable for a larger sum than Rs.1,995-12-0 under the 
deed in suit. The learned Judges of the Chief Court, however, while 
saying that they saw no reason to reject the evidence of the plaintiffs’ 
witnesses Deonath and Badri, took the view that the curtain which was 
described in the evidence as thin, was really thick, and that, as it was not 
shown that the defendant had her attention called to the fact that Deonath 
and Badri were signing the deed as witnesses, they could not be held to have 
signed the deed in her presence. Their Lordships are of opinion that this 
view cannot be sustained. Having regard to what was put to the plaint- 
iffs’ Witnesses in cross-eXamination it was not reasonable that any such 
contention should be raised before the Appellate Court for the first time. 
No question whatever bearing upon this point was put to Deonath bu 
in Badri’s cross-examination the following passage appears:—‘The curtain 
was very thin and the outsiders could not see the person inside. 

The learned Judge who took the evidence down in English, though 
it was given by the witnesses in the vernacular, refers in his judgment to 
this curtain saying ` 

Ali Mohammad went inside the room in which defendant No. 1 was 
sitting behind a thin curtain. 

The learned Judges of the Chief Court had no substantial ground 
for supposing that the word “thin” was a mistake for “thick”, nor was 
any reasonable enquiry directed at the trial to the question whether a 
person inside looking against the light could not see through the curtain. 
The whole object of the method employed in the staging of this ceremony 
was that the defendant, though her face should not be seen, should be 
made aware of what was being done. It is only reasonable to treat the 
evidence given by the plaintiffs as sufficient evidence for this purpose. A 
nuniber of cases have been cited to their Lordships from the English reports _ 
where a similar question has been considered under the English Wills Act 
of 1837. Whether a witness signs his name in the presence of the execut- 
ant is in each case a question requiring full consideration of the whole 
circumstances. Their Lordships think that the case of Newton v. Clarke! 
where the statute was held.to have been satisfied, is as near to the present 
case as any of the English cases. It is clear enough that the defendant if 
she had been minded to see the witnesses sign could have done so even if 
she did not actually see them through the curtain. On this point, there- 
fore, the appeal succeeds. l 

_ There remains, however, the important and difficult question whether 
the evidence given by the plaintiffs in this case was sufficient to show in. 
* [1839] 2 Cortis 320-163 E. R. 425 l 
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the case of an illiterate purdanashin woman that she gave an intelligent 
and free consent to the mortgage deed. The learned Subordinate Judge 
was of opinion upon a consideration of the defendant’s evidence on com- 
mission that she was, though illiterate, of average intelligence and that the 
language of the deed was quite simple and intelligible to a lady of the type 
of the defendant. He was of opinion that the deed was read out and 
explained to her sufficiently and that she was sufficiently apprised of the 
fact that the bulk of the money borrowed was for her husband’s debts. 
Fida Ali no doubt was her husband’s agent as well as her own. The hus- 
band having died on April 7, 1927, Fida Ali continued as the defendant’s 
agent. The learned Subordinate Judge was impressed with the fact that 
Fida Ali was not called at the trial as a witness. In.the circumstances he 
did not think that it was necessary for the plaintiffs to produce evidence 
that the defendant had independent advice, that is to say, advice indepen- 
dent of her husband; and it is abundantly clear that she had, advice inde- 
pendent of the mortgagees. The learned Judges of the Chief Court, how- 
ever, took the view that it was unlikely that the appellant would be willing 
to mortgage her own property for her husband’s debt, although she and 
her husband were on affectionate terms. They did not think the transac- 
tion was such as she could have intelligently entered into. Her question 
whether the deed conformed to the draft settled by the lawyer of Lakhim- 
pur was taken by them to show that when the document was read out to 
her by the scribe she was not applying her mind to its contents. In the 
result they refused to find that there was intelligent execution by her_of 
the mortgage deed in suit. Both Courts agree, however, in rejecting the 
defendant’s story that she executed the deed in the zenana in the absence 
of any witnesses from outside and upon misrepresentation by the husband 
to the effect that it was a deed for Rs.2,000 only. Now there was certainly 
a burden upon the plaintiffs to establish that the effect of the deed was 
brought home to the mind of the defendant and the mere fact that the 
defendant’s story of deception by her husband has to be rejected does not 
operate to discharge this burden. Nor is it discharged by mere proof of 
execution of the deed by her. On the other hand their Lordships cannot 
doubt upon the evidence that the lady was well aware that she was execut- 
ing a mortgage deed; that she was executing it for a sum of Rs.12,500; and 
that as to the bulk of this sum she was doing so in order to discharge 
her husband’s debts and not her own. ‘The nature of the transaction, 
though in part altruistic, cannot be described as one which she could not 
intelligently have entered into, as the Chief Court thought. Having 
received a large property from her husband she may very well have thought 
that in addition to borrowing money which was required on her own 
account she would come to her husband’s help to the extent of some seven 
or eight’ thousand rupees. The terms upon which she and her husband 
lived make it quite likely that this should have been her settled determina- 
tion and that the sacrifice, such as it was, was a willing sacrifice on her 
part. Lord Sumner in giving the judgment of this Board in the case of 
Ferid-un-nissa v. Mukbter Abmad’ said:— 


"71925] 52 L A. 342 at 350-23 A. L J. 1000—47 All 703 
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Independent legal advice is not in itself essential: Kali Bakhsh Singh’s 
case [1913] L. R. 41 L A. 23. After all, advice, if given, might have 
been bad advice, or the settlor might have insisted on disregarding it. The 
real point is, that the disposition made must be substantially understood 
and must: really be the mental act, as its execution is the physical act, of 
the person who makes it: Wajid Khan’s case [1891] L. R. 18 I. A. 144, 
148; Sunitabala Debi’s case [1919] L. R. 46 I. A. 272, 278. The appel- 
lant clearly had no such advice, nor is it contended that she had. If, how- 
ever, the settlor’s freedom and comprehension can be otherwise established, 
or if, as is the respondent’s case here, the scheme and substance of the 
deed were themselves originally and clearly conceived and desired by the 
settlor, and were then substantially embodied in the deed, there would be 
nothing further to be gained by independent advice. If the settlor really 
understands and means to make the transfer, it is not required that some- 
, one should have tried to persuade her to the contrary. Again, the question 
arises how the state of the settlor’s mind is to be proved. That the parties 
to prove it are the parties who set up and rely on the deed is clear. . They 


— must satisfy the Court that the deed has been explained to and understood 


by the party thus under disability, either before execution or after it under 
circumstances which establish adoption of it with full knowledge and com- 
prehension: Sudisht Lal’s case [1881] L. R. 8 L A. 39, 43; Shambati Koer?s 
case [1902] L. R. 29 I. A. 127, 1315 Sajjed Husalw’s case [1912] L. R. 39 
L A. 156. 


As the defendant’s evidence was given on commission their Lordships 
are in no worse position than the Chief Court in coming to a conclusion 
whether the view taken by, the Trial Judge of the defendant’s capacity to 
understand business was correct. They think the learned Trial Judge 
came to a very just estimate of the lady’s ability and intelligence. They 
see no reason to doubt that the Sub-Registrar discharged his duty to the 
best of his ability and satisfied himself that the lady’s free consent went 
with her act in executing the deed. The law is not to be so interpreted or 
applied as to make it impossible for a purdanashin to give security for her 
husband’s benefit: this would be to convert a principle of ‘protection into 
a disability. It is clear enough that before the Trial Court learned counsel 
for the defendant made no case of undue influence by the husband. It 
is noticeable that apart from the untrue stary of deception by the husband 
as to the amount of the loan which was being taken there is nothing in the 
defendant’s evidence to indicate that unfair insistence, threats, overbear- 
ing conduct or other undue influence was used or attempted by him to 
obtain her signature to this deed. The Chief Court were not satisfied that 
her intelligent assent went with her execution of the deed. Their Lord- 
ships think, however, that the proof given was sufficient and that the 


~ learned Subordinate Judge took a correct view both of the law’ and of 
- the facts. Their Lordships will humbly advise His Majesty that the appeal 


should be allowed, the decree of the Chief Court set aside and the decree 
of the Subordinate Judge of Kheri restored subject to the following modi- 
fications, namely: that in lieu of March 7, 1932, as the date when the 
defendants are to pay into Court the sum of Rs.31,540-3-9, September 7, 
1936, should be substituted, and that in lieu of that sum the amount due 
on September 7, 1936, for principal and interest according to the mortgage 
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deed together with the costs awarded’ by this judgment be inserted in the 
decree by the Chief Court. The defendant No. 1 must pay the plaintiffs’ 
costs in the Chief Court and of this appeal. 


Appeal allowed 


Hy. S. L. Polak and Co.—Solicitors for the appellants. 
Watkins and Hunter—Solicitors for the respondents. 


GOPI KRISHNA KASAUDHAN (Plaintiff) 
Versus 
JAGGO (MstT.) AND ANOTHER (Defendants)* 

Hmdu Law—Marriage—Belween members of sub-castes valid—Husbend’s deser- 
tion or abandonment of bis wife—Custom dissolving marriage tie—Re- 
marriage by woman—Custom valid. 

Under the Hindu Law a marriage between persons belonging to two 
sub-castes or divisions of a twice-born class is valid. A custom under 
which abandonment or desertion of the wife by her husband dissolves the 
marriage tie and sets her free to contract another marriage is valid and 
re-marriage of a woman who bad been so deserted or abandoned is also 
valid. 

The facts of the case and the questions raised fully appear from the 
judgment of the High Court delivered by Mukerji and King, JJ., which 
was as follows:— 

This is a plaintiff's appeal and arises out of a suit for recovery of possession 
instituted under the following circumstances:— 


The following pedigree will be useful:— 


BACHAU RAM 
| | 


Nikku Lal—=Musammat Jaggo - _ Jhinku Lal 
—witfe defendant No. 1 


sai 


Gopi Krishna Sri Kishan, 
(plaintiff) defendant 
No. 2 


| The property in suit belonged to Nikku Lal and consists of a two storeyed 
house and a grocer’s shop with the stock-in trade. Nikku Lal who was by caste 
Kasaudhan, died in 1923. The plaintiff’s case was that Nikku Lal was married 
but only once, that his wife like himself was of the caste Kasaudhan and they 
had a son in the plaintiff, who was Nikku Lal’s only heir. Nikku Lal had con- 
tracted an illegal mtimacy with the defendant No. 1 who is a woman of the 
Agrahari caste, and the defendant No. 2 is Musammat Jaggo’s son, but his father’s 
name is not known. Between them the defendants claim all the property of 
Nikku Lal, hence the suit. 

The defence was that the defendant No. 1 was married to Nikku Lal in the 


+P. C. A. 34 of 1934 


[3 


1936 


April 28 
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sagai form 20 years prior to the institution of the suit, that Sri Krishan is a 
legitimate son of Nikku Lal by Musammat Jaggo and is entitled to Nikku Lal’s 
property. There were other defences to the suit but they are no longer material 
for. the purposes of this appeal. 

The learned Subordinate Judge found that there was a valid segai marriage 
between Musammat Jaggo and Nikku Lal, that the defendant No. 2 is the legiti- 
mate son of Nikku Lal, and that the plaintiff and the defendant No. 2 are equally 
entitled to the property in suit. The learned Judge accordingly decreed the suit 
in the following terms:— 

The plaintiff's claim for possession is dismissed. It is declared that as one 
of the sons and heirs of Nikku Lal he is entitled to joint possession of the family 
assets comprising the shop and the house in dispute along with the other members 
of the family. He will get one-third of the costs of the suit incurred by him and 
the defendants will bear their own costs. i 

The plaintiff bas appealed and the first point urged is that on the facts found 
the plaintiff should have been given decree for joint possession over the property 
in suit, to the extent of a half share. 

This point is undoubtedly correct. There being two sons of Nikku Lal, each 
would be entitled to an equal share in Nikku Lal’s property, and as the entire suit 
of the plaintiff had been contested on grounds which have not succeeded, the 
plaintiff was entitled to possession over one half of the property. 

The next point urged is that it was not established that Musammat Jaggo 
was a lawfully married wife of Nikku Lal inasmuch as her first husband, Shiva 
Nath was alive, and there is no evidence of a valid marriage. 

Another point that is urged is that marriage between a Kasaudhan and an 
Agrahari could not be valid, and that the issue of such a connection must be held 
to be illegitimate. 

We shall take up the question of the factum of marriage and next consider 
the question of its legality. The defendants in their written statements raised a 
plea of segei marriage between Musammat Jaggo and Nikku Lal. To this plea 
no rejoinder was asserted by the plaintiff either by a written statement or by any 


. statement made by the plaintiff’s counsel, to suggest that a segel marriage was 
not permissible in the caste or that a sagai marriage was not permissible because a 


former husband of Musammat Jaggo, namely, Shiva Nath, was alive at the date 
of the alleged sagai marriage. It has nowhere been suggested that the plaintiff 
was not aware of the fact that Musammat Jaggo’s former husband was alive, and 
that he came to know of the fact later on, during the trial of the suit or even ‘after 
the trial of the suit. The issues that were framed by the learned Subordinate 
Judge on this point were issues Nos. 2 and 3 and were as follows:— 

“2. Whether Musammat Jaggo was lawful wife of Nikku Lal or his 
mistress? 

3. Whether Sri Krishna is the legitimate issue of Nikku Lal or was born 
of illegal connection?” 

It will be noticed that the issues 2 and 3 are virtually one single issue and 
do not indicate that any plea was raised on behalf of the plaintiff as to any impos- 
eet E re i ete anceps tit lean Oe Puasa 
aggo. 

Musammat Jaggo’s case was that while she was yet a child, she was married 
to one Baij Nath, and when Baij Nath died young, she was married to Shiva Nath, 
the younger brother of Baij Nath. Shiva Nath was already married and Shiva 
Nath’s wife could not pull on with her co-wife and the result was that Shiva 
Prasad discarded Musammat Jaggo. About two years later Musammat Jaggo 
made sega? with Nikku Lal. 
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In the absence of any plea on the part of the plaintiff that there could be no 
valid sage} marriage between Nikku Lal and Musammat Jaggo, because Shiva 
Nath was alive, we must take it that the plaintiff never objected to the validity 
of this alleged segai, assuming that, one took place, on the ground that Shiva Nath 
was alive. 

The learned Subordinate Judge has pointed out that one of the plaintiff’s 
witnesses admitted that where a woman is discarded by her husband, a second 
marriage of that woman is permitted among the Kasaudhan caste, to which Nikku 
Lal belonged. The witness is Makhan Lal and he stated as follows:— _ 

“My brother-in-law Sheo Charan Lal’s first wife has contracted segei marriage 
with 2 Kasaudhan. Sheo Charan is alive. The man with whom she contracted 
sagai Was not out-casted. In my brradri if a woman is discarded by her husband, 
she can contract segai marriage.” ; 

In the state of the pleadings, therefore, and further on the evidence of Makhan 
Lal, a witness for the plaintiff himself, we cannot allow the learned counsel for 
the plaintiff to raise a plea for the first time that the caste did not permit the 
marriage of a discarded wife, in the segai form, among the members of the 
Kasaudhan caste. : 

The argument was advanced that the marriage of a discarded wife of a 
Hindu was immoral and was invalid in law, and the courts should not uphold it 
on grounds of public policy. We shall notice this argument later on, but before 
we do so, we have to clear up another question of fact, namely, whether the segai 
of Musammat Jaggo actually took place with Nikku Leal. 


Shiva Nath, she began to live by opening a shop in mohalla Sahebganj, one of 
the quarters of Gorakhpur. Nikku Lal lived in mohalla Sheikhpur. Nikku Lal 
came to her shop one evening and took her away with him and in the way, near 
a well, put siwdur (vermilion) on her head. ‘No'other ceremony was performed at 
that time. ‘The party was accompanied by only one relation of Nikku Lal. It is 
argued that this ceremony is not sufficient to create a valid marriage, and that in 
any case there is no evidence to show that a marriage was actually contracted. 
The plain and simple answer to these arguments is this. Musammat Jaggo was 
never asked what further ceremonies were necessary for a marriage in the segal 


form, nor were any other witnesses asked anything on the point. Musammat Jaggo,: 


it appears, was twice examined before in two criminal cases that she had instituted 
against different people for defamation and copies of her statements were put into 
evidence. She said in her deposition to be found at page 58, that certain cere- 
monies were performed at a sagai marrigge, namely a pandit was called, a barber 
woman dyed the feet of the bride and anointed her body with a certain prepara- 
tion. Again when she was examined (see page 52), she said that it was not 
necessary for a segai that anybody should be present at the ceremony. In cross- 
examination at the trial of the suit, out of which this appeal has arisen, the counsel 
for the plaintiff contented himself with asking whether she had made two previous 
statements and if those statements were correct. To this question she replied in 
the affirmative. Her attention was not specjfically drawn to any particular portion 
of her previous statements and she was not asked to explain the discrepancy, if 
there was at all any, among the three statements made by her at three different 
times. 

In the circumstances, we do not think it is open to the plaintiff’s counsel 
to argue that because a pendit and a barber woman were not called. the sagei 
marriage was invalid. No evidence was given anywhere to prove thar anything 
beyond the putting of a vermilion mark on the forehead by intended husband 
was necessary for the completion of a sagei marriage. The statement of Musam- 
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mat Jaggo in the suit is consistent with a previous statement of hers that it was 
not necessary that anybody else should be present besides the bride and the 


The shastras allow a good deal of liberty of action in the case'of the marriage 
of a woman whose marriage was not brought about by those whose duty it would 
be to look after her. Accordingly Manu distinctly says that where a girl has 
attained puberty and has not been married by her parents for three years, she 
is at liberty to choose her own husband—See Chapter IX, verse 90. In the next 
verse (91). Manu distinctly says that a woman, who takes.a husband herself, not 
having been given away by her parents in marriage, acquires no demerits, nor | 
does the man who marries her. Verse 92 lays down that all that the girl, who 
chooses her own husband, must not do is that she shall not take away with her 
any property of her patents or brother. The act of Musammat Jaggo, therefore, 
in choosing ber own husband belonging to her own class was a perfectly legiti- 
mate act, and did not entail any breach of the rules of Hindu law. 

In some castes the marriage ceremony is extremely simple and in the case 
of Benode Behary Audhtkary versus Shashi Bhussan Bhur (24 Calcutta Weekly 
Notes page 958) it was held that among the Vaishnava castes in Bengal a mere 
exchange of kenthi or garlands of beads, between a man and a woman was enough ' 
to constitute a valid marriage. 

It was argued that all marriages should be made with some publicity, and 
if there be no publicity, there is no guarantee that any marriage has been, in 
fact, celebrated. It is true that in most forms of marriage, some sort of 
publicity is given to the factum of the marriage, but that is done because there 
might be some evidence to prove, where necessary, the factum of marriage and 
not because in the absence of witnesses the marriage would be ipso facto void 
in law. Where a statutory or customary rule requires the presence of witnesses 
for the validity of a marriage, the absence of witnesses may render a marriage 
invalid, but w no such requirement exists the absence of witnesses will not 
make the marriage invalid, if the marriage could be proved by evidence, circum- 
stantial or di 

In this case, we have got the testimony of Musammat Jaggo herself, adh 
has been believed by the court below and what is even better than that is, that ~ 
circumstances clearly point to the celebration of 2 marriage in the sagai form 
between Musammat Jaggo and Nikku Lal. 

Musammat Jaggo swears that she was never. out-casted owing to her segai 
and she has the support of her witness, Lallan Prasad, who is a man of substance 
and belongs to the same caste as the p and Nikku Lal. Lallan Prasad pays 
an income-tax of Rs.66 a year and is, besides, distantly related to the parties. 
He says that in ceremonies held in his family the defendants were invited, and 
that the witness’s own brother, Budh Deo is looking after the defendants’ case. 
When the plaintiff himself was married, the witness joined it on behalf of the 
bride’s family. 

We have again the fact that Musammat Jaggo instituted two criminal cases, 
ane against Nikku Lal’s brother, Jhinku Lal, and the other against others for 
defamation, inasmuch as the accused persons spread the report that- Musammat 
Jaggo was not a validly married wife of Nikku Lal, and that she was 2 woman of 
bad character.: The fact that Musammat Jaggo resented this treatment by some 
people of her husband’s caste goes to show thar there was truth in her statement 
that she had contracted a valid marriage with Nikku Lal, and that she had not 
been kept as a mere mistress, Sri Krishan, the defendant No. 2 swears that he is 
treated as belonging to her father’s caste, which was Kasaudhan, and that’ he dines 
with many people of that caste. It appears that there is a split among the Kasau- 
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dhans owing to the marriage of Musammat Jaggo and Nikku Lal, and while some 
people accept the inter-caste marriage as a good one, others dispute its validity. 

In agreement with the court below we hold that the marriage in sege form 
between Nikku Lal and Musammat Jaggo has been proved. 

We shall now examine the question how far the existence of Shiva Nath 
affects the validity of marriage between Musammat Jaggo and Nikku Lal. 

It must be understood that it is not the defendants’ case that at che date of 
the marriage Shiva Nath was the husband of Musammat Jaggo. The defendants’ 
case is that Shiva Nath had deserted Musammat Jaggo and had thereby put an 
end to the marriage tie between the parties, and, therefore, Musammat Jaggo was 
free to contract a fresh marriage. If this position be correct, no question of 
immorality comes in. It is only when a former marriage subsists that a subse- 
quent marriage can be interdicted as bad. 

We have already pointed out that according to the testimony of the plaintiff's 
witness, Makhan Lal, who is a very respectable man and pays Rs.1,100 as land 
revenue, 2 marriage of a woman “discarded” by her husband in the seges form is 
permissible. Writers on Hindu Law recognize that by custom among people, who 
have not accepted the refined principles of Brahmanical religion in its entirety, not 
only widow marriage is allowed but also the marriage of a woman who has been 
discarded by her husband is allowed. Before we quote writers and consider 
judicial decisions on the point, we may state that in our own view there is nothing 
immoral in a woman, whose previous marriage has come to an end, being allowed 
to contract a fresh marriage. The expression “a woman discarded by her 
husband” is used by members of the castes, among which such a thing does take 
place, and means that the marriage tie is broken and the woman is allowed to go 
free. In most societies including the civilized societies, man is more powerful 
than a woman, and among members of societies, among whom refined ideas do not 
prevail, there need not be anything surprising if a man is allowed to say that he 
breaks up the marriage tie at his own pleasure whether for good reason or for bad. 
We note that in the highly civilized Mohammadan society, the Mohammadan law 
permits a Mohammadan husband to dissolve at his sweet will, his marriage by 
merely pronouncing the formula of divorce. It must follow that, whether we like 
it or not, where a man is allowed to break up the tie of marriage between himself 
and his wife at his sweet will, we have to accept the fact as 2 fact. Lf after this, 


we say that it would be an immoral act on the part of the woman to marry again, ' 


it would hardly be justifiable. . 

The learned counsel for the appellant has cited a case decided by this Court 
in Sri Rem v. Inchi (11 Allahabad Law Journal, p. 711) as an authority for 
the proposition that one of the spouses should not be allowed to desert the other 
and to contract a second valid marriage. ‘This was a case in which a woman had, 
for insufficient cause, herself left her husband and professed to contract a second 
marriage. The case quoted is not exactly parallel to the case before us. There the 
marriage tie was not broken, there being no evidence before the court that it could 
be broken at the instance of the wife herself. In the case before us, it is stronger 
party, the man, who declares the marriage as at an end by deserting the wife. 
We hold, therefore, that a deserted wife marrying again does not entail a breach of 
a moral rule so much so that the court should set its face against such marriage and 
pronounce against its validity. To admit such marriages as unlawful would be to 
force the weaker sex, the woman, into immoral action with the necessary deplor- 
able results. 

As regards the sanction of Hindu Law as‘to the marriage of a discarded 
woman, we must start by pointing out thet the Hindu law puts custom on a higher 
basis than the written texts. It is well-known that where a custom, whether it be 
a tribal oc a family custom, exists, it supersedes and overrides the written texts of 

105 


y-felglg 


A 


Fe] 3/8 


824 iO O PRIVY COUNCIL [1936] 


Hindu law. Then we have to remember that there are many castes, who, though 
they profess to follow the Hindu religion and the Hindu Shastras, have never 
become entirely assimilated into the higher sections of the Hindu society, and have 
never accepted all of the finer rules of Hindu law. In a recent Full Bench case ` 
one of us quoted text and Hindu law writers to show that such was the case. 
See Bhole Kunwor v. Keusills (1932) A. L. J. R. 941 at pages 954 and 955. 
In this case the question was whether a Hindu widow who was permitted by the 
rules of her caste to re-marry forfeited, owing to her re-marriage the right to ` 
inherit from her late husband by virtue of the Widow Re-marriage Act of 1856. 

Mayne in his Hindu law (9th Edition revised by Coutts Trotter) deals with 


‘the question of second marriages and divorce among the various tribes in Article 


94, and at page 116 remarks as follows:— 
“In many such cases what is called a divorce is really nothing more than an 
abandonment by one party or the other of a marriage union which, from the first, 


- was merely an agreement to live together as long as the arrangement suited both 
ti » 


He mentions several castes among whom «ot only widow marriage is 
allowed but also a breach in the marriage tie is permitted. He points out that 
the question of divorce and the widow marrage depends on how far a particular 
caste or tribe has assimilated or not the Brahmanical habits and rules. At page 
117, speaking of Bihar, he points out that most sub-castes of Baniyas (the parties » 
before us are Baniyas) adopt widow marriage. 

It is no doubt true that the higher form af Hindu society does not recognize, 
at the present day, any divorce, but this rule does not apply to people who have not 
accepted the high class Hindu notions in its entirety. Mayne has quoted a good 
many cases where divorced wives have been permitted to contract fresh 
marriages and we do not consider it necessary to quote the cases at length. We 
shall content ourselves with quoting two cases, one from Bengal and the other 
from Madras. These are Jukbi alias Perbati v. Queen Empress (L I. R. 19 
Calcutta 627) and Viresengeppa v. Rudrappe (I. L. R. 8 Madras 440). Both 
are cases where the wife had been abandoned or discarded by her former husband. 

We hold, therefore, that the sagei marriage of Musammat Jaggo and Nikku 
Lal was valid. , 

The next ground on which the marriage has been attacked is that it is an 
inter-caste marriage, and, therefore, it is urged, it is invalid. Nikku Lal belonged 
to Kasaudhan caste and Musammat Jaggo was born of Agrahari parents. We 
have it clearly stated by witnesses on both sides that so far the two castes have 
not inter-married. We have already pointed out that the marriage in question 
before us has been the cause of a split among the Kasaudhan society, same, with 
advanced views, are supporting it and others are disputing its validity. l 

The question, of the validity, however, is not to be decided by what has so 
long been an orthodox view but on larger principles. 

We note that the Hindu law, although much of it is to be found in the 
written texts known after ancient sages is to be found to a great extent outside 
them. This is the reason why custom has been put in the forefront of all written 
rules, Then we note that Hindu law has been not uniform through all ages. It 
is a living law which has changed with the times and with the stages of the 
society. Society itself has not stood still, not only in the ancient days of Hindu 
tule but also during the Muhammadan rule and also in modern times. Who does 
not know that even 20 to 30 years ago a man who went to England for even the 
laudable object of education, lost his caste and society. Practically speaking this 
phase of Hindu society has now disappeared and Hindus are now freely going to 
England and other European countries not to speak of Asiatic countries, across 
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the seas without any fear of losing caste. While marriages were confined, only a 
few years ago strictly within local limits, they are now freely performed with 
residents of distant provinces. Instances of Bengali Brahman girls marrying 
Punjabi Brahmans are not rare. In the circumstances to say that a marriage 
between members of different sub-castes both forming parts of the same bigger 
caste would be invalid: is to make a high assumption. Manu recognized four 
principal castes, namely, the Brahmans, the Kshattriyas, the Vaishyas and the 
Sudras. He permitted a man of a higher caste to marry a woman of even lower 
castes, although he did not regard favourably the marriage of 2 woman of a higher 
caste with a man belonging to lower caste. ‘The former marriages are known 
as Artlome marriages and the latter is Prithilome marriages. Yajnavalkya also 
approved of the Anslome marriages. In the Mitakshara will be found a discussion 
of the share which a son begotten of a mother of a caste lower than that of the 
father gets. 

The Bombay High Court so late as in 1930 . (xe Nathue Nothuram v. 
Mehta Chote Lal Dajibbei, I. L. R. 55 Bombay page 1) upheld the marriage of a 
Brahman with a Sudra woman and in doing so followed an earlier case of the same 
High Court. This was, with all respect, a correct decision according to the 
Hindu Law, and there need be no hesitation in upholding marriages which are 
permitted by the Shastras, although at different places, a practice has grown up by 
which marriages have been confined strictly within sub-castes. 

It is common ground that both the Agraharis and the Kasaudhans are 
classed as Vaishyas, because their main means of subsistence is trade. The original 
four castes were based on professions, and this view is supported by the highest 
and most sacred of the Hindu books, namely, the Gita, see Chapter 4, verse 13. 
We are not told whether the Kasaudhans and Agraharis adopt the sacred thread, 
the emblem of belonging to the higher caste. But we do not attach much 
importance to this. Every body is aware that most castes which were formerly 
regarded as belonging to the Shudra ‘Verna’ or ‘principal caste,’ have now been 
trying to claim a higher position in society and have been adopting the sacred 
thread as proof of belonging to one of the three twice born classes. For our 
purposes, it is immaterial whether the Agraharis and Kasaudhans are Vaishyas 
or Shudras. Parties are agreed that they are Vaishyas, and we accept that 
position. 

The question then is whether a marriage between two sub-divisions of the 
big Vaishya caste or Verna is valid. Our answer must be in fhe affirmative. 

So far as the decided cases go, they relate mostly to Shudras and it has 
been: held, that people who belong to the Shudra class but to different sub-castes 
can contract a valid marriage. Thus the Calcutta High Court in Upome v. 
Bholerem Dbobi (I. L. R. 15 Calcutta 708) held that a marriage between a man 
of the dhobi (washerman) caste and a woman of the fisher-man’s caste was a valid 
marriage. In our High Court it was held in the case of Har Prasad v. Kewal 
(I. L. R. 47 Allahabad 169) that 2 marriage between members of the Taga caste 
but of different sub-divisions was a good one. In this case one party belonged to 
the Bisa or pure caste and the other belonged to the Dasa or mixed caste. One 
of the learned Judges, who took part in this case was himself 2 Brahman. The 
Tagas called themselves Brahmans. They were so very much divided in their 
manners and customs that while the Dasas allowed a widow marriage, Bisas 
prohibited it. This difference was of large consequence and could not easily be 
ignored but for the fact that both the Bisas and the Dasas belonged to the same 
main caste or Verna, namely, the Brahman class. The learned Judges remarked 
that there was nothing to show that a marriage between a Dasa and a Bisa Taga 
Brahman would involve illegitimacy and loss of inheritance. 

Mayne in his Hindu law (9th Edition) in Article 89 remarks that although 
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earlier cases held that marriages between different subdivisions of the same caste 
were invalid, later decisions were to the contrary. He quotes the case of Meben- 
tewas v. Gangewa (L L. R. 33 Bombay 693), where it was held that a marriage 
between a man of the Penchel caste and 2 woman of the Kerber caste was valid, 
as both belonged to the Shudras class, In this case, it was held that the onus 
lay on the party alleging an illegality by reason of immemorial custom, to prove 
such prohibiting custom. ‘The mere fact that no marriages have taken place 
so far between a Kasaudhan and an Agrahari is no proof that if such a marriage | 
did take place, it would be invalid. The plaintiff must prove, if there be any, that 
there is 2 customary prohibition against such a marriage. The fact that no 
such marriage took place will not prove that such marriage was prohibited or 
was illegal. People may not be in the habit of doing a particular thing, but it 
does not follow that if they did that thing, they would be punished for having 
done something which was contrary to law. 

We are of opinion that the marriage between Musammat Jaggo and Nikku 
Lal was a valid one as both belonged to the same class or Verna. 

The result is that the appeal fails, except as to the form of the decree, to 
which we have made mention in an earlier part of this judgment. 

We allow’ the appeal so far as to give the plaintiff a decree for possession 
over one half of the property in suit, jointly with the defendant No. 2. 

Flaving regard to the fact that both the parties claimed too much and the 
case was not free from difficulty, owing to various questions involved, and both the 
parties had to say something in their favour, we direct that the parties do pay ’ 
their own costs throughout. 

APPEAL from a decision of the High Court of Judicature at Allahabad. 

J. M. Parikh for the appellant. 

The other side was not represented. 

The following judgment was delivered by | 

sm SHADI Lar— This appeal raises a question which has an important 
bearing upon the law of marriage governing the Hindu community. It 
arises out of a dispute relating to the estate of one Nikku Lal, who died in 
July, 1923. Nikku Lal was 2 member of the Vaishya caste of Gorakhpur 
in the United Provinces of India, and followed the Mitakshara school of 
the Hindu law. 

The plaintiff Gopi Krishna, who is the appellant before their Lord- 
ships, is admittedly Nikku Lal’s legitimate son; and his right to a moiety 
of the estate is no longer in dispute. He, however, claims the entire estate 
on the ground that the defendant, Sri Kishan, is not a legitimate son of 
Nikku Lal, and, therefore, has no interest in the property left by him. 

That Sri Kishan was born of a woman called Jaggo is not disputed, 
but the question is whether she was, at that time, a lawfully wedded wife 
of Nikku Lal. It appears that she was originally married to one Baijnath, 
while she was a minor; and that, after his death, she married his younger 
brother-Sheonath. The second marriage, however, did not prove to be a 
happy one, as Sheonath had another wife who naturally disliked the advent 
of a rival. There were consequently quarrels between the two wives, and 
the husband, in order to put an end to the trouble, abandoned the second 
wife. 

Thus deserted, Jaggo entered into a matrimonial alliance with Nikku 
Lal by performing the ceremony of sagai. Now segai is an informal 
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ceremony of marriage, and the courts below have concurred in holding, 
not only that she performed the ceremony of segei with Nikku Lal, but 
also that it is recognised as a valid ceremony in the case of a re-marriage- 
This decision is not challenged before their Lordships, but it is urged that 
the lady could not contract a valid marriage during the continuance of 
her marriage with Sheonath. It is obvious that she could not marry 
Nikku Lal if she was still Sheonath’s wife. The defendants, however, 
invoke a custom which recognises and sanctions the re-marriage of a 
woman who has been abandoned by her husband. The learned judges of 
the High Court have, upon an examination of the evidence, endorsed the 
conclusion of the Trial Judge that Jaggo had been deserted by Sheonath 
before she married Nikku Lal, and that, by a custom applicable to the 
parties, such abandonment or desertion of the wife by her husband dissolves 
the marriage tie and sets her free to contract another marriage. Their 
Lordships see no reason for departing from the general rule of practice 
that they will not make a fresh examination of facts for the purpose of 
disturbing concurrent findings recorded by two courts in India. 

Then, if the existence of Sheonath did not invalidate the marriage 
of Jaggo with Nikku Lal, was it invalid on any other ground? It is con- 
tended on behalf of the appellant that, as the parties to the marriage 
belonged to two different sub-castes of Vaishyas, the man being a 
Kasaudhan and the woman an Agrahari, they could not, under the Hindu 
law, enter into a lawful marriage with each other. Their Lordships are 
not aware of any rule of Hindu law, and certainly none has been cited, 
which would prevent a marriage between persons belonging to two diffe- 
rent divisions of the same caste. Indeed, there are sev decided cases 
which have upheld such marriages. It is sufficient to refer, in this connec- 
tion, to two judgments of the Board, Inderun Valungypooly Taver v. 
Remasewmy Pandia Talever and another’ and Remamani Ammal v. 
Kulentbei Natchear and others’. - 


` It is true that both these cases, as well as the judgments of the High 
Courts which are founded upon them, relate to the Sudra caste; and the 
argument advanced by the learned counsel for the appellant is that they 
cannot establish the validity of a marriage between persons belonging to 
two sub-castes of a twice-born class such as the Vaishyas. There can, 
however, be no doubt that the texts of the Hindu law do not enunciate any 
rule prohibiting the union in marriage of persons belonging to different 
divisions of the same caste, and not a single case has been quoted in which 
such a marriage has been declared to be invalid. 

Their Lordships do not think that the matter requires any elaborate 
discussion. Put briefly, the position is this. ‘The Shastras dealing with 
the Hindu law of marriage do not contain any injunction forbidding 
marriages between persons belonging to different divisions of the same 
Varna; and neither any decided case nor any general principle can be 
invoked which would warrant such a prohibition. ‘Then, what is it upon 
which the appellant, on whom the onus rests, can sustain the invalidity 
of the marriage? It is said that marriages between members of different 
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sub-castes of the same caste do not ordinarily take place, but this does not 


imply that such a marriage is interdicted and would, if performed, be 
declared to be invalid. Indeed, there is, at present, a tendency to ignore 
such distinctions, if they ever existed. There exists no doubt a disincli- 
nation to marry outside the sub-caste, inspired probably by a social pre- 
fudice; but it cannot be seriously aa that there is any custom 
which has acquired the force of Ta It is, however, unnecessary to 


pursue the subject, as in the courts below no such custom was set up or 


proved as would render the marriage invalid. 

For these reasons their Lordships hold the marriage to be valid, and 
they will humbly advise His Majesty that the judgment and the decree 
pronounced by the High Court should be affirmed and this appeal be 
dismissed. ‘There will be no order as to costs, as the respondents are not 
represented before them. 

Appeal dismissed 

Hy. S. L. Polek and Co. agnos for the appellant. 


MAKHAN LAL (SAHU) Gann) 
VETSHS 
MUFTI MOHAMMAD TAW ASSUL HUSAIN (Defendant) * 
Tenancy Act. (III of 1926), Sections 8 and 73—Whether Section 8 apples to a 
‘thekedar’—W hether <eminder can grant a ‘theke containing provisions 
contrary to provisions of the Act in regard to tenants. 

Section 8 of the Tenancy Act of 1926 does not apply to a ‘thekedar’ and 
therefore under that Act it is now open to a zamindar to grant a ‘thek?’ 
which contains provisions contrary to the provisions of Act IM of 1926 in 
regard to tenants. Accordingly a covenant in a lease by a zamindar to` a 
‘thekadar’ that rent would be payable irrespective of whether any revision 
or suspension be made by the Government on account of terrestrial or celestial 
calamities, is not affected by the provisions of Section 73 of Tenancy Act 
of 1926. Fateh Chand v. Murari Lal, 22 A. L. J. 758 distinguished. 

Frmst APPEAL from a decree of Mm Ari Raza Esq, Assistant 
Collector, First Class of Bijnor. 


G. Agarwala and K. N. Agarwala for the appellant. 
A. M. Kbwsja for the respondent, 
The Court delivered the following judgment:— 


This is a first appeal from a decision dated March 10, 1932, of an 
Assistant Collector of the 1st class of the Bijnor district. The suit was one 
under Section 132 of the Agra Tenancy Act for recovery of “theka” money, 
with interest at 12 per cent per annum, for the years 1336, 1337 and 
1338F, the total amount claimed being Rs.15,871. The learned Assistant 
Collector has decreed the plaintiff Rs.8,948 with past interest at 12 per cent 
per annum, and future interest at 6 per cent per annum, and proportionate 
costs. The money was ordered to be paid in two equal instalments at 
intervals of six months. Against the decision the plaintiff has appealed. 

On August 11, 1928, the defendant-respondent, Mufti Mohammad 
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Tawassul Husain, executed a usufructuary mortgage in respect of the pro- 
perties concerned in favour of the plaintiff-appellant, Sahu Makhan Lal, for 
a sum of Rs.1,45,000. On August 24, 1928, the mortgagor executed a 
“gabuliat” in favour of Sahu Makhan Lal, by which he agreed to hold the 
property on lease for an annual payment of Rs.13,000. The terms of the 
lease were that the lessee should pay the Government revenue and cesses, 
amounting to Rs.4,300 annually, and should pay the balance, Rs.8,700 to 
the mortgagee lessor. As regards the revenue, it was provided that if it was 
reduced, enhanced or remitted at any future settlement, or for any other 
reason, the lessee, and not the lessors, should be affected by any such change. 
That portion of the lease concludes with the words 

I, the lessee, shall under all circumstances continue to pay the aforesaid 

amount of profits to the mortgagee zamindar. 

As regards the rents, it was stipulated in Paragraph 6 of the lease 
that 

If, on account of terrestrial or celestial calamities, any remission or suspen- 
sion be made by the Government, it shall have no effect as against the 
lessor; I, the lessee, the executant, shall enjoy the benefit and be liable for 
the loss resulting therefrom, and I shall, as per conditions set forth above, 
continue to pay the lease-money to the mortgagee, the lessee (lessor?) 
without raising the aforesaid pleas. 

The learned Assistant Collector has in framing his accounts deducted 
from the amount payable to the plaintiff for the year 1336F a sum of Rs. 
1,027 in respect of remissions of rent said to have been granted in that year, 
and in the year 1338F he has similarly deducted 2 sum of Rs.3,050. In his 
judgment the learned Assistant Collector took the view that it was only in 
cases where the remissions of rent were due, as he put it “to earthly or 
atmospheric reasons” that the “thekadar” would not be entitled to make 
any deductions from the amounts payable by him under the lease. He 
went on to say that it was only just and equitable that the defendant 
should be allowed to make deductions where the remissions of rent had 
been allowed by Government on account of abnormally low prices. 

When the appeal was first before us, we found it necessary to make 


enquiries as'to the grounds on which the remissions of rent were, in fact, 


made in the. years 1336 and 1338F. The Collector has now sent us a 
tabular statement, which shows that in 1336F remissions of revenue and rent 
were made in some of the villages in question on account of agricultural 
calamity, and similar remissions were also made in the year 1338F, in most 
of the villages concerned on account of the fall in the prices of agricultural 
produce. In these circumstances, it seems to us to be clear that the deduc- 
tion made by the learned Assistant Collector in respect of the year 1336F 
ought not to have been made, since the remissions of rent and revenue 
made in that year were due to agricultural calamity, which is a matter 
specifically covered by Paragraph 6 of the lease. As regards the deduc- 
tions made in 1338F, the matter is not so simple. According to Section 
73(1) of the Agra Tenancy Act (Act II of 1926) :— 
When for any cause the local Government; or -any authority empowered 
by it in this behalf, remits or suspends for any period the payment of the 
whole or any part of the revenue payable in respect of any land, whether 
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such revenue is payable to an assignee or to the Government, a Collector, or, 
if so empowered by the local Government an assistant Collector of the first 
class, may order that the rents of the tenants holding such land or ahy 
portion thereof, mediately or immediately from the landlord, shall be 
remitted or suspended for the period of such remission or suspension of pay- 
ment of revenue, to an amount which shall bear the same proportion to the 
whole of the rent payable in respect of the land as the revenue of which the 
payment has been so remitted or suspended bears to the whole of the revenue 
payable in respect of such land. 

In Sub-section (3) of this section it is provided that the word “tenant” 

includes a “thekadar”. It is to be observed, however, that in cases where | 


- the local Government or any authority remits or suspends for any period 


the payment of the whole or any part of the revenue, a Collector, or an 
Assistant Collector of the first class, if so empowered, may order that the 
rents of the tenants holding such land or any portion thereof, mediately or 
immediately from the landlord, shall be remitted or suspended etc. In the ' 
present case, we are not shown that there was any order remitting any 
portion of the rent payable by the “‘thekadar”, the defendant respondent 
in the present case. His learned counsel has suggested that as this particular 
point has not come up for consideration until to-day, we should remit a 
definite issue to the learned court below for a finding as to whether any 
remission was granted in the rent of this “thekadar” in the year 1338F or ` 
not. We do not think that at this stage we ought to remit any such issue. 
It was the duty of the defendant clearly to plead the provisions of Section 
73(1) of the Agra Tenancy Act, and to show that his case was covered by 
those provisions. He did not do so, and in the circumstances we do not 
see any reason to give him an opportunity to do so now. ‘The result is that 
in our opinion the deduction of Rs.3,050 made by the Assistant Collector 
from the money due under the “theka” for the year 1338F. should not have 
been allowed. 

A ruling has been produced by learned counsel for the respondent 
reported in Fateh Chand v. Murari Lal’. That case is distinguished from 
the present case by two points. It was under Section 51 of the Agra 
Tenancy Act, (Act If of 1901), which corresponds to the section before 
us, Section 73 of the Agra Tenancy Act (Act III of 1926). The case 
differed fram the p t case because on page 760 of the ruling it is stated 
that there was a ee ie by the Collector containing an express order 
that the rent payable by the defendant lessee should be remitted to the extent 
mentioned therein. There is not any such order in the present case. ‘The 
second point on which there is a difference is of more general importance, 
because there has been a change in the law in regard to “thekadars”. ‘The 
ruling set out that the contract between the zamindar and the “‘thekadar” 
was overridden by the express provision of law contained in Section 51 of 
the Tenancy Act, and that the stipulation in the lease that rent would be 
payable irrespective of whether there was any draught or flood or any 
calamity causing loss of produce in the village was overridden by the 
provisions of Section 51. The ruling referred to the definition in Section 
4 of the Tenancy Act (Act II of 1901). That definition stated “A ‘ten- 
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ant’ includes a thekadar”, in Section 4(5). Accordingly, therefore, under 
that Act Section 3(1) applied to a ““Thekadar”, and this sub-section stated 

Notwithstanding anything contained in Section 2, nothing in any lease 
or agreement made between a land holder and a tenant on or after the first 
day of April, 1900, shall take away or limit any right of the tenant as con- 
ferred or recognised by this Act. 

Therefore the learned Judges in the ruling were correct in applying Sec. 
3(1) and holding that the provision in the lease was overridden by 
Section 51 of Act II of 1901. 

We have in the present case a similar provision in the lease, but the 
law is different. Under Act II of 1926 there is no doubt in Section 8 (1) 
a provision: 

Every agreement which purports, or would operate, to restrict a tenant 
from enforcing or exercising any right conferred on or secured to him by 
this Act is void to that extent. 

But the word “tenant” in Section 8 no longer includes a thekadar. 
This is shown by Section 3(6) which states: “Tenant” does not include 

. save as otherwise expressly provided by this Act, a thekadar”. 
Now Section 8 does not expressly include a thekadar, and therefore that 
section cannot be applied to the present lease by a zamindar to a thekadar. 
The covenant in the lease, therefore, is not affected by the provisions of 
Section 73 of the Agra Tenancy Act of 1926. ‘That Section 8 does not 
apply to a thekadar is further shown by the fact that Section 219, which 
is in the chapter for thekadars, and which sets out certain sections of the 
Act as applying to thekadars, does not state that Section 8 applies to 
thekadars. It is also provided in Section 219(1) that the five sections 
mentioned therein shall apply to thekadars unless there is an express pro- 
vision to the contrary in the “theka”. Therefore the situation has changed 
with the passing of Act III of 1926, and it is now open to a zamindar to 
grant a “theka” which contains provisions contrary to the provisions of 
Act II of 1926 in regard to tenants. ‘The ruling, therefore, for these two 
reasons has no application to the present case. 

The result of our findings is that the correct figures for the years in 


suit are as follows:— 


Rs. 
1336F. due to the plaintiff under the theka: aa 8,700 
Deduct the amount acknowledged in the prami to have 
been paid by the defendant es 8,575 
Balance due - 125 
1337F. theka money 8,700 
Balance due from the previous year 125 
Total 8,825 
Deduct payments made byt the defendant as acknowledged 
in the plaint 3,700 


—— 


"106 


|2 
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Balance due bo nd a: . 5,125 
1338F. theka money : l ; 8,700 
Balance due from the previous year m 2. “$5125 

Total 13,825 


This is the amount we decree, instead of the amount decreed by the learned 
court below. Past interest is allowed at 12 per cent per annum, and future 
interest at 6 per cent per annum with effect from March 10, 1932, the 
date of the decree of the court below. ‘The plaintiff appellant is allowed 
his full costs here and in the court below. 


M. E. MOOLLA SONS, LIMITED (N LigumatTIon) (Plaintiffs) 
VETSUS ' 
THE OFFICIAL ASSIGNEE or tHE HIGH COURT OF 
JUDICATURE AT RANGOON anp orHers (Defendants) * 


Loan Rocar Registration Act, Section 17(1) end Transfer of Property Act, Section 54— 


Sm SHAM Lar 
Sm GEORGE 


Sur George 
Rankin 


Right to receive from trustees money out of future income of immovable 
property—Sale of such interest—Whether compulsorily registerable—Assign- 
ment of past rents and profits—W bether compulsorily regsstrable. 

A right to receive from the trustees a sum of money out of the future 
income of immovable property was immovable property within the meaning 
of the Transfer of Property Act and the Indian Registration Act, and any 
sale deed relating to such interest was compulsorily registrable. But rents 
and profits which at the time of assignment had been received by the 
trustees had ceased to be immovable property and the deed of assignment in 
so far as it related to such past rents and profits was not compulsorily 
registrable. 

Mengalaswami v. Subhis Pillai, I. L. R. 34 Mad. 64 and Nstha Keora v. 
Dbunbsiji, I. L. R. 23 Bom. 1 approved. 

APPEAL from a decision of the High Court of Judicature at Rangoon. 


A. M. Dunne, K.C. and S. Hyam for the appellants. 
L. DeGruyther, K.C. and R. W. Leach for the respondents. 


The following judgment was delivered by 


SR GEORGE Ranxın— The controversy in this case is between the 
plaintif company M. E. Moolla Sons, Limited, which was registered under 
the Indian Companies Act in 1921 and which was ordered to be wound 
up compulsorily on June 21, 1927, on the one side, and the Official Assignee 
at Rangoon on the other side as assignee of the estate of one M. E. Moolla 
who was adjudicated insolvent on May 7, 1927. The subject matter of 
the dispute is the right or interest which under a deed of settlement dated 
May 5, 1908, made by his father, was taken by one Maung Chit Maung 
and conveyed by him to Moolla by registered deed dated December 17, 
1919. The controversy arises out of the fact that on December 22, 1920, 


*P. C. A. 76 of 1935 
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by an unregistered instrument purporting to be articles of agreement made Gm 
between Moolla, bis mother Mariam Bee Bee, and Mahomed Ali Modan = j53¢ 
‘as trustee for the plaintiff company (not yet registered) Moolla agreed to — 
sell to the company his business, the goodwill thereof, and the several pro- “ ices 
perties or assets specified in the first schedule thereto. Item No. 88 in the Larr 
first schedule was: “Purchase of the right of Maung Chit Maung in the v. 
estate of his deceased father U Ohn Ghine. -. .Rs.2,50,000.” peng 
The plaintiff company, having been incorporated on January 21, |. —— 

1921, the board of directors at a meeting held on the following day patos 
January 22, 1921, resolved that the company do:— 

ratify, confirm and adopt the Agreement dated December 22, 1920, and 

made between Mohammed Ebrahim Moolla of the first part, Mariam Bee Bee 

of the second part and Mohammed Ally Modan as Truftee of the Company 

of the third part as provided under Article 4 of the Articles of Association, 

and that this agreement be prepared and executed without delay and that 

Mr. Hashim Esooff Moolla do place the Seal of the Company to the said 

agreement. 

Resolved further that on the execution of the above agreement Mr. 

Hashim Esooff Moolla on behalf of the Company do accept and carry ont, all 

Conveyances, transfers or Assurances of the various properties mentioned in 

the aforesaid agreement from Mr. Mohamed Ebrahim Moolla; and Mariam 

Bee Bee respectively to the Company and do register such documents 


respectively. 

Resolved further that on the execution of the aforedescribed transfers 
the said Hashim Esooff Moolla on behalf of the Company do issue scrips to 
Mr. Mohamed Ebrahim Moolla and Mariam Bee Bee of the Company for the 
value of the properties respectively transferred by them. 

= So far as regards the right of Maung Chit Maung under his father’s 

deed of settlement of May 5, 1908, no further transfer was at any time 

executed by Moolla to the company, and no registered instrument at any 

time came into existence to carry out the contract of sale contained in 
| the agreement of December 22, 1920. 

The first question which arises upon the present appeal is whether or 
not for the purposes of transfer in 1920 the interest of Maung Chit Maung 
under his father’s settlement was immovable property so as to be governed 
by the provisions of Section 54 of the Transfer of Property Act 
(IV of 1882) and Section 17 of the Indian Registration Act (XVI 
of 1908). Maung Chit Maung’s father, who executed the regis- 
tered deed of settlement of May 5, 1908, was by name Maung“ Ohn 
Ghine and his right to make such a settlement depended, inter alia, upon 
whether he was 2 Hindu or a Bhuddist. After litigation between his son 
Maung Chit Maung and his trustees, it was finally held by this Board in 
Ma Yeit v. Meung Chit Maung’ that he was neither, being a Kalai, that 
is 2 member of a community composed of descendants of Hindus inter- 
married with Burmese women. On this footing he was governed by the 
Indian Succession Act and the deed of settlement was not prima facie bad 
as inconsistent with any personal law applicable to him. The provi- 
sions of the settlement which are of cardinal importance for the determi- ° 
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nation of the exact character of the right given thereby to his son Maung 
Chit Maung are as follows:— 

7. After the death of the Settler and during the lifetime of Mah Yait 
and until the youngest child attzins the age of 20 the Trustees shall pay and 
divide the income and interest of the estate at intervals not exceeding six 
months to and between Mah Yait, Mah Mya, Mah Noo and the other 
children, Rupees one thousand (Rs.1,000) per month being paid to Mah - 
Yait and the remainder being divided equally between the children. If any 
child shall die before the youngest child attains the age of 20 leaving a child 
or children such child or children shall take and if more than one equally 
between them the share which his ber or their parent would have taken. 
After the youngest child shall have attained the age of 20 the nett proceeds 
of sale of the properties described in the first, second and third schedules 
and of any other properties or investments representing the properties in 
sie Gps ached eakal Gerd delet eaiail haves berrea eileen ha 
surviving and the issue of any child or children who may then be dead such 
issue taking and if more than one equally between them the share which 
his her or their parent would have taken if he or she had survived until the 
youngest attained the age of 20. 


8. The proceeds of sale of the property in the fourth schedule shall be 
divided in equal shares among all the issues in whatever degree living at 
the death of the youngest child. Until the youngest child attains the age 
of 20 years the income shall be paid and divided in the same manner as the 
income of the other properties according to Clause 7 hereof. After such 
event and until the sale take place the income shall be divided between the 
surviving children or child and the issue of deceased children in equal 
shares. 

The effect of these provisions has already been canvassed by the Board 
in Ma Yatt v. The Official Assignee? an appeal arrising out of a suit brought 
by Moolla in 1925. ‘The trustees of the settlement had, it would appear, 
taken up the attitude that the interest of Maung Chit Maung was a mere 
spes of such character that it could not be transferred having regard to the 
provisions of Section 6 ofthe Transfer of Property Act. In that case 
the settlement of May 5, 1908, was described by Lord Atkin delivering 
the judgment of the Board as follows:— 

The question at issue was whether the rights that were given, if any, to 
the assignor of the plaintiff, the eldest son, were a possibility of a like nature 
of an heir-apparent succeeding to an estate, and so forth, or were a right 
to sue. That turns upon the construction of the settlement. Without 
going into it in detail, it may be described as an ordinary settlement made 
in the settlor’s lifetime, by which the settlor transferred to the trustees a 
large amount of property, in substance, probably, the whole of his property, 
in trust to allow the settlor during his lifetime to manage the property, and 
to have the sole benefit of the income both from the immovable and movable 
property. The settlement then proceeded to declare certain trusts that 
should come into operation after his death. The trusts to come into opera- 
tion after his death were that, as to the property comprised in three schedules, 
the trustees, during the life of the widow and until the youngest child 
attained the age of 20, were to distribute the income in the manner provided 
—namely, that they were to pay Rs.1,000 a month to the widow, and to 
divide the remainder amongst the children, including the eldest son, Maung 

[1929] 57 L A. 10 
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Chit Maung, the assignor of the plaintiff. After the youngest child attained Gm 
the age of 20, the property was to be sold, and the proceeds were to be ae 
divided in equal shares between the children then surviving, the issue of any = 
child who was dead to represent his father’s share. There was a slightay E. Moors 
alteration in the trusts in relation to the property comprised in the fourth Soms 
schedule, because in that case the property was not to be distributed until Laar 
the death of the youngest child, and it was to be divided then amongst the y. 
children living at that date. ! Cenne 
Lord Atkin went on to say:— 
That is a very plain and ordinary settlement and it gives very plain and Sr Groree 
well understood rights to all the parties who benefit under the settlement: Rankia 
a vested right in the income, contingent rights in the corpus. 
The question now is whether the interest of Maung Chit Maung was 
an interest in immovable property. The Division Bench of the Rangoon 
High Court, Page, C. J. and Mya Bu, J., have answered this question in 
the affirmative, and acting on the law laid down by the Board in Arif v. 
Jadunath Majwmdar® have dismissed the suit. 
The subject matter of Chapter 3 of the Transfer of Property Act 
is given by the heading to that chapter as “Sale of immovable property.” 
The phrase “immovable property” is not defined in the Act itself though 
there is in Section 3 a provision to the effect that immovable property 
does not include standing timber, growing crops or grass. The phrase, 
however, is defined in the General Clauses Act, 1897 (X of 1897) Sec- 
tion 3(25) as follows: ‘Immovable property shall include land, benefits 
to arise out of land, and things attached to the earth.” The words used 
being “shall include” the provision is not in the strictest sense a definition 
as the description given does not purport to be exhaustive. By Section 4 
of the Transfer of Property Act it is provided that Section 54, Para- 
graphs 2 and 3, and certain other sections, shall be read as supplemental 
to the Indian Registration Act, 1908. The Registration Act in Section 
2(6) contains a fuller description of what is meant by immovable property 
though here again the word used by the legislature is “includes” and the 
description is not intended to have the exhaustiveness of an exact defini- 
tion. Clause (6) is as follows:— > 
(6) ‘Immovable property’ includes land, buildings, hereditary allowances, 
rights to ways, lights, ferries, fisheries or any other benefit to arise out of 
land, and things attached to the earth or permanently fastened to anything 
which is attached to the earth, but not standing timber, growing crops nor 





grass. 
Section 17(1) of the Registration Act provides that the following 
documents shall be registered:— ! 

(a) instruments of gift of immovable property; 

(b) other non-testamentary instruments which purport or operate to 
create, declare, assign, limit or extinguish, whether in present or in future, 
any right, title, or interest, whether vested or contingent, of the value of 
one hundred rupees and upwards, to or in immovable property; 

By Section 49 of the Registration Act— 

No document required by Section 17 or by any provision of the Trans- 

fer of Property Act, 1882, to be registered shall:— | s 
#11930] 58 L A 91 r 
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(a) affect any immovable ptopecty comprised therein, or 
z} = 


» * ir 


(c) be received as evidence of any transaction affecting such property, 
unless it has been regi 

It is to be òbserved upon a comparison of these different sections that 
while the Registration Act only requires certain documents to be registered 
on pain of the consequences entailed by Section 49, the Transfer of Pro- ` 
perty Act by Section 54 enacts that (with a limited exception) the sale 
of immovable property can be made only by registered instrument. ‘The 
provisions of the Registration Act by themselves would not operate to 
render invalid a mere oral sale. On the other hand the somewhat wide 
phrase “any interest...... to or in immovable property” which occurs in 
Clause (b) of Section 17(1) of the Registration Act does not occur in 
Section 54 of the other statute. 

A consideration of Section 54 of the Transfer of Property Act shows 
that the section in its structure is much influenced by the decision of the 
legislature to exempt transactions of sale of land of'small value from the 
requirement of registration. It would be obviously undesirable that 


' transactions in contingent or remote interests should-be exempted from 


registration merely on the ground that at the time of the transaction the 
value was small. For this reason and also for the reason that, in the 
absence of a registered instrument, delivery is to be required as a formality 
necessary to the completion of the transaction, Section 54 divides its provi- 
sions as to immovable property according as the immovable property is 
tangible or intangible. In one respect its language is unhappy, namely, 
in its employment of the words “in the case of a reversion or other intan- 
gible thing.” “Thing” is an unfortunate word to apply for more reasons 
than one, because the reference can only be to an interest of some sort in 
immovable property, and it is difficult to see how the phrase “in the case 
of a reversion or other intangible thing” can be intended to fall short of 
covering every interest in immovable property which is not regarded (as 
e.g., an undivided share in land is regarded) as being tangible immovable 
property itself. ; ! 

For the present purpose it is important to bear in mind that the 
distinction between movable and immovable property is being considered 
from the standpoint of an Act which deals with the formalities of transfer 
in connection with a system which is intended to secure registration of 
transfer as distinct from titles on the one hand and contracts on the other. 
It is no part of the purpose of the provisions of Section'54 that they should 
have any effect upon the devolution of property; and immovable and 
movable property for the present purpose do not necessarily correspond 
to real and personal estate in English law, whether or not these notions 
be specially considered in the light of equitable doctrines concerning trusts 
for conversion of real estate. Whether the distinction drawn between 
movable and immovable property by the Indian enactments involves 
a very different test from that applicable in England to determine 
what is an interest in land under the Mortmain Act or the Fines and 
Recoveries Act or the Dower Act or under any other English Act is a 
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separate problem in each case. The Indian distinction may be thought cm 

to present some analogy to the distinction between movable and immovable _,,, 

property as understood in international law for the purpose of the doctrine — 

, mobilia sequuntur personam. [Cf. Murray v. Chempernownet]. The™ ee 
learned Chief Justice in the present case relied upon two English cases  pamrm 
decided under the English Dower Act, namely, Lacey v. HiH” per Jessel, r. 

` M. R. and In re Thomas’. In these cases gifts to a widow of a share of OFFICE 
income to be derived from land and of a share in the proceeds of sale of  — 
land were held to be interests in land within the meaning of Section 9 of %r George 
the Dower Act of 1833. 

These cases do not stand alone. Thus In re Watts™ a testator was 
entitled to £800 secured by mortgage upon the life interest of a lady and 
the reversionary interest of one of her children in the trust funds of her 
marriage settlement. Part of these funds was invested in mortgage of 
rea] estate. It was held that the £800 was an interest in land within the 
Mortmain Act 9 Geo. 2, c. 36, Section 3. In Mier v. Collins? it was 
held that a married woman’s equitable reversionary life interest in a sum 
of money properly invested by her trustees upon a mortgage of land was 
an interest in land within the 77th Section of the Fines and Recoveries 
Act, 1833. On the other hand it was held in In re Lynes Settlement 
Trusts’ that the reversionary interest of a daughter in the trust funds 
of her father’s marriage settlement part of which was properly invested 
in realty and held by the trustees upon trust for sale was her personal 
estate within Lord Kingsdown’s Act (1861) and the Wills Act (1837). 

` While each of these cases may be regarded as a decision upon the question 

what is an interest in land, and though it may be difficult to suppose that 
the decision turned upon any special colouring which those words can be 
supposed to take from their context, or from the purpose of the particular 

Act in question, nevertheless it cannot be too strongly emphasised that 

the question in India is entirely a question of construction of the Indian 

statutes, Elaborate precaution has been taken by those statutes to give 

such help as an express description can give and in so far as a completely . 

exact definition is not provided the purpose of the Indian statutes and the 

context of the phrase to be construed must furnish the guide. 

A number of Indian decisions have been brought to the notice of the 
Board. In Mangelaswami v. Subbia Pillai and others? an assignment, 
which was in effect a mortgage of future rents due in respect of the 
plaintiff’s share in certain land, was held to be inadmissible in evidence for 
want of registration. In the course of a careful and accurate discussion 
of the question it was said:— 

The question is whether future rents payable in respect of land are benefits 
to arise out of land. It has never been doubted that a lease by a Zamindar 
or a transfer by him of the zamindari interest, which is generally the right 

to the melvaram, is a transfer of immovable property. If the assignment 

is, however, of an arrear of rent, the benefit has already arisen out of the 


[1901] 2 L R. 232 *[1875] L. R. 19 Eq. 346 at 348 
[1886] L. R. 34 Ch, D. 106 [1885] L R. 29 Ch. D. 947 
*[1896] 1 Ch. 573 ° [1919] 1 Ch 80 

™ [1910] L L R. 34 Mad. 64 at 66 
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Jand and ‘is therefore outside the definition of immovable property. It has 
been held that a lease of a right to market dues upon a certain land requires 
registration as an instrument dealing with a benefit to arise out of land (see 


Sikander v. Bahadur [1905] I. L. R- 27 All. 462), though the profits which 


have already accrued from a lJambardar were held not to fall within the 

definition of immovable property (see Demoder Das v. Girdberi Lal [1905] 

L L. R. 27 AIL 564). The decision in Vewkaje Babsji Naik v. Shidremapa 
- Desai [1895] I. L. R. 19 Bom. 663, seems, almost exactly, to cover the 

present case. There, a right to assessment due upon certain land was assigned 

by an unregistered instrument. ie was tl ee ae ee 

registration as the assessment had not accrued due at the date of the assign- 
> ment, but was only to become due in the future. 

It was contended for the present appellants that while a right in 
respect of future rents might be immovable property where the owner 
of the right was himself entitled vis-s-vis the tenants to collect and enjoy 
the profits of the land, the same reasoning could not be applied to a case, 
such as the present, where the right granted was subject to the intervention 
of trustees, and was no more than a right to receive from the trustees a 
sum of money out of the income of the property. The case of. Natha 
Kerra v. Dhunbeiji end others” is, however, in conflict with any. such 
contention. There the testator had directed his trustees to hold certain 
immovable property 

upon trust to pay the rents, profits, interest, dividend and produce of so 
much thereof as shall from time to time under the provisions of this my 
will shall remain or be in their hands, unto my wife during the term of her 
natural life, she thereout maintaining, educating and bringing up my 
children in a manner suitable to their degree in life. 
The children had grown up and had finished their education so that the 
obligation imposed upon the wife in respect of them had been discharged. 
It was held that her life interest had been properly attached in execution 
of a decree against her as an interest in immovable property. The circum- 
stance that the lady was herself one of the trustees is entirely itrelevant 


and formed no part of the ground of the decision. 


While their Lordships do not regard the English decisions as’ an 
authority upon the construction of the Transfer of Property Act, this 
question whether the intervention of trustees makes any difference to the 
application of the phrases “immovable property” or “benefits to arise out 
of land” or “any right, title or interest to or in immovable property” is a 
more abstract problem upon which English authority is not necessarily 
uninstructive. Their Lordships will quote the observations of Lindley, 
L. J., concurred‘in by A. L. Smith, L. J., in a case already cited, Miler v. 
Collins’, which was a case of a reversionary life interest in a sum of money 
invested by trustees upon a mortgage of land. ‘The learned Lord Justice 
observed as follows:— 

Now I confess I am quite unable to see the impropriety of describing the 
interest of a person beneficially entitled to money invested on mortgage held 
by his trustee as an interest in land. The interest of the cestui qui trust 
is not confined to the money, but extends to the security for it, ie., to the 
land held by his trustee. Such land is vested in the trustee, but upon 
H [1898] L L R. 23 Bom. 1 -3 [1896] 1 Ch. 573 at 586 


A.L. J. R. PRIVY COUNCIL ' 839 


trust for whom? The only possible answer is, upon trust for those persons Gwu 
who are beneficially entitled to the money. If there is only one such person, 5.5 
and he is sui juris, the trustee can be required to transfer the security to 8 ___ 
him, i.e., to assign the debt and convey the land to him. If there are several M. E. Moora 
such persons, and they are all sui juris and absolutely entitled to the money, Soms 
and they agree, they can also require the mortgage debt to be assigned and peas 
the land to be conveyed to them. These are only illustrations which lead oppor 
me to say that a cestui qui trust of a mortgage debt has an interest in the Amonmn 
land. If the debt is so settled that the cestuis qui trust have not the right = —— 
to call for an assignment of the debt to them, they are nevertheless as a ra 
much cestuis qui trust of the whole security and debt and land, and each 
of them has an interest, though possibly a limited interest, in the one quite 
as much as the other. It is true they can only reach the mortgagor or the 
land through their trustee; but this does not show that they have no 
interest in the land, the legal estate of which is in their trustee. 

These observations are at least sufficient answer to the view that the 
beneficiary has no interest in immovable property because his right is only 
to call upon the trustees to carry out their trust or because the distinction 
between legal and equitable estates does not as such exist in the law of 
India. 

Upon a full consideration of the nature of the interest in the income 
of his father’s estate which was given to Maung Chit Maung by the deed 
of settlement of May 5, 1908, and also of his interest in the ultimate 
proceeds of sale of the properties described in the schedules thereto, their 
Lordships are of opinion that the High Court of Rangoon rightly held 
in appeal that the interest of Maung Chit Maung was immovable property 
within the meaning of the Transfer of Property Act and the Registration 
Act. In so saying their Lordships must be understood to refer so far as 
the interest in the income is concerned, to Maung Chit Maung’s interest 
in future rents and profits. Rents and profits which at the time of assign- 
ment had been received by the trustees of the settlement had ceased to be 
immovable property, as is sufficiently explained by the passage already cited 
« | from the judgment in Mangalaswami v. Subbia Pillai (supra). If the 

plaintiffs in the present suit had made any case to the effect that prior to 
December, 1920, the trustees had failed to pay Maung Chit Maung’s 
share of the income to him or to his assignee, and that the arrears were 
intended to pass to Moolla and from him to the plaintiff company, this 
part of their case would have been free from embarrassment arising from 
Section 54 of the Transfer of Property Act. No such case, however, 
would appear to have been made and no proof was given to that. effect. 
- In suit No. 271 of 1925 in the Rangoon High Court the trustees of the 
. settlement have paid over to the Official Assignee an admitted sum of 
Rs.41,000 representing rents and profits for a certain period. This fact 
their Lordships learn from the judgment of Shaw, J. at first instance in the 
present case, and as from the appellants’ case before their Lordships it 
f would appear (Paragraph 11), that the trustees brought this sum into 
Court as “the share of Maung Chit Maung in the income of the trust 
estate from the year 1920,” there is no doubt good reason to explain the 
fact that no case has been made with special reference to the income of 
E 107 
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Cwm the estate prior to that year. 
i936 The remaining contentions of the appellants may be shortly consi- 
dered. In view of the fact that by Section 52(1) (a) of the Presidency- 

ii pe towns Insolvency Act II of 1909, the property of an insolvent does not 

Lum Comprise property held by the insolvent on trust for any other person, the 

cee plaintiff company, while making no claim for specific performance of 

Awmoue the contract of December 22, 1920, contended that the interest in Maung 
-—- Chit Maung in his father’s settlement never vested in the Official Assignee 

sag of Moolla by reason that Moola was a trustee for the plaintifl company. 

Why Moolla, who had contracted to sell to the plaintiff company, should 
be supposed to have made himself trustee for the company by an express 
declaration of trust is a question not readily answered, and in their Lord- 
ships’ opinion there is no reasonable evidence of any declaration whereby 
Moolla expressed an intention to assume any such character. As a means 
of overcoming the difficulties arising in the plaintiff company’s path from 
Section 54 of the Transfer of Property Act, the suggestion of a trust 1s 
misconceived. No doubt a contract may raise a trust. Indeed, as was 
recalled by Lord Macnaghten in Tailby v. Official Receiver Lord Thur- 
low in Legard v. Hodges'* referred to “this maxim which I take to be 
universal that whenever persons agree concerning any particular subject, 
that in a Court of Equity, as against the party himself, and any claiming 
under him, voluntarily or with notice, raises a trust.” But in the present 
case part of the plaintiffs’ difficulty is that by Section 54 of the Transfer 
of Property Act a contract for the sale of immovable property “does not 
of itself create any interest in or charge on such property” according to 
the law of India. It is further to be observed that by the Indian Trusts 
Act (I of 1882) Section 5 conformably to the general scheme of the 
other statute:— 

No trust in relation to immovable property is valid unless declared by a 
non-testamentary instrument in writing signed by the author of the trust 
or the trustee and registered, or by the will of the author of the trust or 
of the trustee. No trust in relation to movable property is valid unless 
declared as aforesaid, or unless the ownership of the property is transferred 
to the trustee. These rules do not apply where they would operate so as to 
effectuate a fraud. i 

The present case does not appear to be within the last clause of this section 
since to relegate the plaintiff company to their remedy by specific perfor- 
mance or to refuse them remedy if they be not entitled to specific perfor- 
mance would not effectuate any fraud. In any view Section 54 by itself 
is in the present case a sufficient answer on the facts and Section 5 and . 
Section 8 of the Trusts Act are additional difficulties. 

It was suggested before the Board that under Sections 88, 91 or 92 
of the Trusts Act which occur in Chapter 9 and deal with “certain obliga- 
tions in the nature of trusts,” the plaintiff company could establish the 
right which they claim without having recourse to a suit for specific per- 
formance, but their Lordships consider that no case under these sections 
was pleaded and no case was proved. 

Another contention of the plaintiffs was to the effect that the Official 
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Assignee of Moolla’s estate was estopped from denying that the interest of Gm 
Maung Chit Maung in his father’s settlement was now vested in the 493 
plaintiff company. This contention was rested upon the fact that in the — 
previous suit 271 of 1925 an appeal of the trustees of the settlement to™ eae 
His Majesty in Council was resisted at the expense of the plaintiff com- Loar 
pany, though in the name of the Official Assignee. Their Lordships have v. 
some difficulty in seeing how the plaintiffs can make good their case by Aarre 
means of an estoppel, but on the facts it is reasonably plain that no estoppel 
is made out. By a letter dated June 2, 1927, the plaintif company’s legals. Sui 
adviser proposed to the Official Assignee that the company should pay the 
expenses of the appeal without prejudice to any claim which the Official 
Assignee might prefer at a later stage. It is true that the Official Assignee, 
who was also liquidator of the plaintiff company, came subsequently to 
the conclusion that the right in suit was vested in the company, and was 
willing that in place of the insolvent the name of the company should be 
substituted on the record for the purposes of the appeal to England; but 
on April 2, 1928, the Court decided to make a different order, and the 
Official Assignee and not the company was brought on the record in the 
place of Moolla. That the company, in providing the funds for contest- 
ing the appeal thereafter were acting on the strength of the proposal 
that this should be without prejudice to the ultimate decision of the 
question as between the company and the Official Assignee, is, their Lord- 
ships think, the only reasonable inference. 

The plaintiff company, having omitted, doubtless for good reason, 
to make any claim against the Official Assignee of Moolla’s estate for 
specific performance of the contract of December 22, 1920, their Lord- 
ships are of opinion that the Division Bench of the Rangoon High Court 
rightly dismissed the suit. They will humbly advise His Majesty that 
this appeal should be dismissed with costs. 





Appeal dismissed 
Barrow, Rogers and Neville—Solicitors for the appellants. 
Gard, Lycell and Co.—Solicitors for the respondents. 





MUNICIPAL BOARD, AGRA THROUGH THE CHAIRMAN CIL 
(Defendant) Ba 
Versus a 
RAM LAL (Plsintiff)* Merch 19 


? Munici palsties Act, Section 97—Inter pretation of—W betber municipal bosrd can ARU ae 


enter into one contract for a large number of items of work each of which Suransan, 
in value exceeds Rs.250—Sechon 50—Whether chairman empowered to ©]. 
sanction contracts not exceedmg Rs1,000—Section 296(2) (b)—Govern- Bawxrt, J 
ment notification wader—Scope of—Omission by board to carry out » J 
rt provisions of notification—W hether rights of the pubhc against the board 
affected—Section 96—Conéract with board—Not sanctioned by resolution 
of boerd—Effect of —Whether principle of quantum meruit ap plies. 
Per SULAIMAN, C J. and BENNET, J. (Saaru, J. dissenting) :— 
A written agreement between the plaintiff and defendant municipal 
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board provided that the plaintiff was to execute repairs and construction 
of all works that may be ordered by the municipal engineer from time to 
time during a certain period, and that the plaintiff shall be paid for the 
works done at the rates enumerated in the schedule of rates sanctioned 
by the municipal board. The plaintiff sued for recovery of amounts due 
to him from the municipal board for items of work done in pursuance of 
this agreement. With regard to items of work in excess of Rs.250 the 
defendant board put forward the plea that the provision in Section 97(1) 
of the Municipalities Act means that if any item of work to be done exceeds 
the value of Rs.250 then there should be a separate contract for such item 
of work and that the municipal board cannot enter into one contract for 
a large number of items each of which in value exceeds Rs.250 but that 
there should be so many different written contracts. Held, that Section 
97, Municipalities Act, if not capable uf such an interpretation, and the 
agreement in question fulfils the requirements of Section 97 and the 
plaintiff’s claim for items of works in excess of Rs.250 is not barred by the 
provisions of that section. 

Per BENNET, J.—Under the Municipalities Act a chairman of a 
municipal board is empowered to sanction contracts which do not exceed 
Rs.1,000. This power is subject to the condition in Sub-section (e) (ïi) 
of Section 50 that the power of sanctioning contracts has not been 
delegated by the Board under Section 112 to some one else. 

Per BENNET, J.—A notification issued by the Local Government under 
the Municipalities Act provided that no work other than 3 petty work 
the probable cost of which is less than Rs.250 shall be executed on behalf 
of the board, until a detailed plan and estimate for the work have been 
prepared and sanctioned, beld, in a suit by a contractor for work done 
under an agreement with the board, that the provisions contained in the 
Government notification were under Section 296(2) (b), Municipalities 
Act, that is, for the guidance of the board and of its officers, and the 
omission by the board to carry out these provisions cannot be a matter 
pleaded in defence by the board to the claim by the contractor. 

Per BENNET, J.—There is no provision in Section 96, Municipalities Act, 
that if the contract does not comply with the provisions of that section, 
then the contract would not be binding on the board. In other words 
even if it is necessary for a contract to be sanctioned by a resolution of 
the board, the want of such a resolution will not prevent the principle 
of quentum meruit under Sections 65 and 70 of the Indian Contract Act 
from applying. 

First APPEAL from a decision of the Subordinate Judge of Agra. 


N. P. Asthana and B. N. Sabai for the appellant. 
S. K. Dar and S. K. Mukerji for the respondent. 


This appeal was heard by Bennet and Smith, JJ. who differed in 
opinion on a point of law. This point of difference was referred to a third 
Judge, Sulaiman, C. J., who agreed with the view expressed by Bennet, J. 
The three judgments are reported below. 

BENNET, J.—This is a first appeal by the Municipal Board of Agra 
through its chairman against a decree of the learned Subordinate Judge 
of Agra in favour of the plaintiff, a contractor B. Ram Lal. The plaint 
claimed that the plaintiff had constructed 23 works in the year 1930, the 
worka being completed in April, May, June and July of that year, and 
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that there was a balance due to the plaintiff of Rs.4,696 on these works 
and also three items of security of Rs.300, Rs.50 and Rs.50. Paragraph 3 
of the plaint stated: 
That in response to the orders placed with him by the Municipal Board, 
Agra, through the defendants Nos. 2 and 3, the plaintiff during the year 
1930-31 executed repairs and the constructions of the work specified in 
annexure A, which also gives full particulars about the dates on which the 
respective works were completed and on which the bills relating thereto 
were delivered to the defendant Board as well as the amounts of the bills. 
Paragraph 2 of the plaint stated that on April 2, 1930 the plaintiff 
and defendant No. -1 acting through its chairman executed an agreement 
providing that the plaintiff was to execute repairs and constructions of all 
works that may be ordered by the municipal engineer, Agra, from time to 
time during the period ending March 31, 1931; that the plaintiff should 
be paid for the works done at the rates enumerated in the schedule of rates 
sanctioned by the municipal board, Agra and that if the plaintiff refused 
to execute any work given to him by the board’s engineer, the defendant 
board shall have the power to cancel his contract and to forfeit his security 
deposit of Rs.300. These terms are embodied in a written agreement 
printed on pages 31 and 32 signed by the chairman and the executive 
Officer and also by the contractor on a paper bearing’a stamp of Rs.3 value. 
Various pleas were taken in the written statement in regard to various 
works. In Paragraph 21 it was stated that the defendant was willing to 
pay Rs.324-4-0 for works Nos. 2, $, 11, 13, 21 and 22, “which can be 
legally claimed against him for the serial numbers stated above, and the 
security amounts of Rs.50 and Rs.50”. In regard to the security of 
Rs.300 it was clatmed that this amount was premature as the bills were 
still unsettled. In regard to the other items various objections are taken. 
In Paragraph 2 it was pleaded “Paragraphs 3 and 4 of the plaint as stated 
are not admitted. In Paragraph 4 only the payment of Rs.31-14-0 is 
admitted”. In Paragraph 13 it was pleaded as regards serial No. 16, 
constructing a nala in Katra Umar Khan valued at Rs.1,278, that the 
contractor and some P. W. D. officials of the board in collusion with a 
member of the board did some works which were neither sanctioned by 
the P. W. C. or board or any authorised person. In Paragraph 15 an 
objection was taken against various serials that’they were not sanctioned 
by the P. W. C. and board as provided under Section 97 of Municipal Act 
and under Government Notification No. 1906|XI-6H, dated July 15, 
1916, and board is therefore not legally bound to pay the said amount. 
In Paragraph 6 of the written statement it was pleaded that the amount 
claimed in Paragraph 11 of the plaint, which alludes to the total due for 
the works in question, was not admitted. Now it is to be noted that 
although in Paragraph 3 of the plaint it had been clearly pleaded that the 
orders were placed by the municipal board through defendants Nos. 2 and 
3, that is, the municipal engineer and the overseer, it was not definitely 
pleaded in the written statement that the municipal engineer was not 
empowered by the board to sanction any contracts. An interrogatory 
was addressed by the plaintiff to the board, printed on page 11, and 
question No. 4 asked was: 
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Is it a fact that all orders for constructions and repairs etc. were com- 
municated by the municipal board of Agra to its contractor through the 
municipal engineer? 

In reply to this question it was open to the defendant to state that the 
municipal engineer had not been empowered by the board under Section 
96(2) of the Municipalities Act, U. P. Act If of 1916, but the board 
made no such reply. On the contrary the board merely stated on page 12 
“Not. necessarily”. This reply implies that in some cases orders for cons- 
tructions and repairs were given by the board to its contractors through 
the municipal engineer, and so far as it goes this would be an admission 
that the municipal engineer was a person empowered under Section 96(2). 
No issue was framed on this point as it did not appear to the lower court 
that there was any contest of this nature; nor has any ground of appeal 
raised this point. But Dr. Asthana, the learned counsel for the appellants, 
has addressed us on this point and has argued that it was the duty of the 
plaintiff to prove that the“municipal engineer was empowered to sanction 
contracts under Section 96(2). I consider that if the board desired to 
raise this point, it should have done so by a specific pleading and have seen 
that an issue was framed on the subject, and moreover as the point was 
one within the special’ knowledge of the board the onus of proof would 
have lain on the board under Section 106 of the Indian Evidence Act. I 
ape ee hoes A DS etl gah eg ag 
first appeal and that as the matter would require evidence, that is not a 
point of which we should take notice. I would refer in this connection 
to the ruling of their Lordships of the Privy Council in M. E. Moola Sons, 
Limited v. Burjorjee’ where their Lordships quoted from the Connecticut 
Fire Insurance Co. v. Kavanagh’: 
When a question of law is raised for the first time in a Court of last 
resort upon the construction of a document or upon facts either admitted 
or proved beyond controversy, it is not only competent but expedient in 
the interests of justice to entertain the plea. 
But their Lordships did not allow the question to be raised before 
them in that case because it was a question which did not come within 
that dictum. 
The lower court had the argument a addressed to it on issues 
Nos. 1 and 2: l 
(1) What works were constructed en the sanction of the board? 
What is their value and which of the defendants is liable to pay? (2) Do 
the Sections 96, 97 of the Municipal Act bar the plaintiff’s claim? 
Under these issues the lower court alludes to the contract in writing of 
April 2, 1930, and the argument was made before the court that this 
contract would not come under Section 97 of the Municipalities Act which 
provides as follows:— 

97. (1) Every contract made by or on behalf of a board whereof the 

. value of the amount exceeds Rs.250 shall be in writing. 

(2) Every such contract shall be signed— 

(a) by the chairman or a vice-chairman and by the executive officer or 
a secretary, or 
159 Ind. App. 161 *71892] A. C 473 
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(b) by any person or persons empowered under sub-section Crm 
(2) or (3) of the previous section to sanction the contract if further —— 
and in like manner empowered in this behalf by the board. l 

(3) If g contract to which the foregoing provisions of this section MunrcmaL 
apply is executed otherwise than in conformity therewith it shall not be Roam 
binding on the board. v. 

It will be noted that Sub-section (3) states that if a contract does not **™ M 
conform to these provisions, then it will not be binding on the board, and Bennet, J 
therefore if the appellant can show that the requirements of Section 97 are 
not satisfied, then it is not open to the plaintiff to claim under Sections 65 
and 70 of the Indian Contract Act that he should receive payment for the 
work done on the principle of quantum meruit. On the other hand in 
regard to Section 96 there is no such provision, and the allegations of the 
appellant that the requirements of Section 96 or of certain notifications 
of Government are not satisfied will not prevent the principle of quantum 
meruit under Sections 65 and 70 of the Indian Contract Act from apply- 
ing. ‘The argument therefore addressed to the lower court was largely 
on Section 97 and that argument has been part of the argument in appeal 
before us. Now the argument is that the written contract on pages 31 
and 32 will not satisfy the requirements of Section 97 because it makes 
provision for the cantractor performing all works-that are ordered by the 
municipal engineer, and the argument is that there ought to be a separate 
written contract for each work. Learned counsel on both sides have not 
been able to produce any ruling precisely on this point. The wording in 
Section 97 is perfectly general and the reference is merely to “every con- 
tract”. Now a contract is defined by the Contract Act and in Section 2 
we have the definition of what is a proposal. 

(2) (a) When one person signifies to another his willingness to do or to 
abstain from doing anything, with a view to obtaining the assent of that 
other to such act or abstinence, he is said to make a proposal: 

(b) When the person to whom the proposal is made signifies his assent 
thereto, the proposal is said to be accepted. A proposal, when accepted, 

f becomes a promise. 
(e) Every promis and every set of promises, forming the consideration 
for each other, is an agreement. 
(b) An agreement enforceable by law is a contract. 

Now examined by these considerations there is no doubt that the 
document printed on pages 31 and 32 is a contract. The argument how- 
eyer which has been addressed to us is that a separate contract must be 
made for each separate work, and apparently under this argument the 

£. contract in question would be of no validity at all because it does not 
relate to any special work. It is obvious that the evidence given orally 
that certain works were to be done would not offend against the principles 
of Section 92 of the Evidence Act because from the very nature of the 
agreement it is provided that instructions may be given as to what works 
should be done. The works which the board had in contemplation as 
shown by Annexure A to the plaint consist of the construction of a 
number of drains and certain repairs and other small works for which it 
would be difficult to provide detailed plans and estimates. In particular 
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the objection which has been taken to item No. 16 for constructing a 


nala in Tajganj is an objection which appears to me to be unsound. ‘This 


drain was constructed as shown by the bill of the contractor printed on 


pages 64-68 in accordance with the scheduled rates of theanunicipal board, 
and it is not denied that the drain was constructed on the same plan and 
design as other municipal drains. In my opinion it would be extremely 
difficult to draw up a plan and estimate in advance to show exactly the 
amount of each kind of work, masonry work, excavation, brick work, 
concrete and lime etc., which is detailed in this bill. It is much more 
practical to have an engineer indicate to a contractor in what place the 
drain is required and to allow the contractor to carry out this work 
according to the standard plan for drains and according to the standard 
rates. The Municipalities Act is intended to apply to municipalities all 
over the province and in these municipalities there frequently arise cases 
like the present where a contractor has to do a number of petty works and 
repairs. No doubt in the aggregate these petty works and repairs may 
total over Rs.250; but it does not appear to me that it is the intention of 
the section that every such item should require a separate written contract. 
Another point to be borne in mind is that under the U. P. Financial Hand- 
book it is provided that the preparation of plans and estimates is to be 
paid for by 2 per cent of the total given to the contractor. In the present 
case the amount of the bill comes to Rs.4,696 and 2 per cent of this would 
come to about Rs.94. The expenditure of Rs.94 in addition to the cost 
of the constructions does not appear to me to be one that is required by 
Section 97. Now I may refer to certain rulings which have been given 
by this Court, although not precisely on the same point. One of these 
is contained in District Board, Allahabad, v. Baijnath Prasad®. That was 
a case where a point was raised on page 58 under the similar Section 65 of 
the District Boards Act of 1922. This provides in similar terms that no 
contract shall be made on behalf of the board of an amount exceeding 
Rs.100 except it is in writing and signed by similar officials. In that case 
a contract had been made and while the work was being done the sub- 
overseer of the board gave on his own authority certain instructions to 
the contractor to use cement instead of mortar, and bricks of a better 
quality than third class bricks, and on account of this variation the con- 
tractor incurred an extra amount beyond the Rs.100 allowed by the 
section.’ The point was taken before this Court that as there was no 
written contract signed by a proper official for the extra amount incurred 
above Rs.100 therefore the contractor was not entitled to receive this 
amount under the bar in Section 65(3). The Bench of this Court did 
not agree with this contention and observed: 

The sub-overseer was acting for his superior officer, the district board 
engineer, and it would certainly be inequitable if a contractor should 
suffer for carrying out the instructions of an officer of a district board. 
In any case we do not think that Section 65 applies to a case of this sort 
and the district board cannot seek shelter under its provisions. 

Another ruling which I desire to refer to is reported in Munir Kban 
"1934 A. L. J. 55 11930 A. L J. 461 
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v. The Municipal Board, AHsbabed*. -In that case the contract was that 
the contractor should receive a sum of Rs.325 per month for the supply of 
13 animals and 11 carts to collect all night soil and remove the same to 
such place or pleces as the Chairman, Public Health, of the board shel 


employed. It was not shown or claimed that such a contract would be 
void under Section 97 of the Municipalities Act. It is true that the point 
was not raised, but the case is of some value for showing that such a contract 
was before this Court and no such point was taken. It appears to me 
that although the parallel is not absolute still there is a certain parallel 
between the present agreement providing for the contractor to construct 
the petty repairs and petty works of the nature in annexure A at the 
direction of the municipal engineer and the case where the sub-overseer 
orally varied the written contract and the case where the chairman was 
empowered to vary the contract for removal of night soil I am of 
opinion therefore that the present contract is one, which sufficiently com- 
plies with the terms of Section 97 of the U. P. Municipalities Act of 1916. 

Now a further point was taken in regard to the chairman. The 
present contract of April 2, 1930 was signed both by the chairman and 
the executive officer. It has not been pleaded precisely by learned counsel 
for the appellant that neither of these officials were entitled to sign 2 
contract, but some argument was made on the point. As regards the 
chairman it appears to me that under Section 50 of the Municipalities Act 


there is a provision that 
the following powers, duties and functions of a board may be exercised 
by the chairman . (d) such of the powers, duties and functions 


referred to in the third column of Schedule I as are delegated by the board 
under Section 112 to the chairman; and 

(e) all other duties, powers, and functions of a board with the excep- 
tion of — 

(i) where there ‘is an executive officer, those vested in an executive 
officer by Section 60, 

(ii) those specified in the second column of Schedule I, and 

(iit) those delegated by the board under Section 112. 

In Section 96 there is a provision as follows in Sub-section (1) (8): 

The sanction of the board by resolution is required in the case of every 
contract—- 

(b) involving a value or amount exceeding one thousand rupees in the 
case of a contract by the board of a city and two hundred and fifty 
rupees in any other case. 

Section 96 in my opinion requires that a contract for a value exceed- 
ing’ Rs.1,000 in the case of a board of a city must be sarictioned by the 
‘1930 A. L. J. 461 i f 
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board itself. In the case of a contract of a board of a city not exceeding 
Rs.1,000 Sub-section (2) allows sanction either by resolution of the board 
or by a committee of the board empowered by regulation (which may be 
made by the board under Section 297) or by one or more than one officer 
or servant of the board so empowered. It is to be noted that the section 
does not specify how the officer or servant is to be empowered. It was 
argued that the word “empowered” should be read as “empowered by 
resolution”. The point is absolutely of no importance in the present case 


because it is not denied that the chairman was empowered to sanction’ 


contracts not exceeding Rs.1,000. In my view Section 50 does empower 
the chairman without a resolution or a regulation of the board, as that 
section states that all other duties, with certain exceptions, shall be per- 
formed by the chairman. One of those exceptions is the duty specified in 
the Second Column of Schedule L Now in the Second Column of 
Schedule I there is a reference to Section 96(2), but only to a part of that 
sub-section as follows:—“To empower a committee or officer or servant 
of the board ¢o senction other contracts”. By this I understand that a 
chairman cannot exercise this power of empowering 2 committee or other 
ofiicer or servant. But as the other portion of the sub-section is left out, 
that is about the sanctioning of a contract of less than Rs.1,000 I consider 
that the result of the entry in Schedule I and the provisions of Section 50 
is that a chairman is empowered to sanction contracts which do not exceed 
Rs.1,000. This power is of course subject to the condition in Sub-section 
(e) (#2) of Section 50 that the power of sanctioning contracts has not been 
delegated by the board under Section 112 to some one else. If however 
a board chose to delegate the power to sanction its contracts to some 
one else, it might at the same time empower the chairman to sanction these 
contracts. i | i E 

Now learned counsel for the appellant alluded in his arguments to 
certain Government notifications. One of these notifications referred to 
in Paragraphs 15 and 22 of the written statement is of 1916, and there 
were similar notifications in 1926 and 1930. Now the Government 
notification in the case of the notification of April 3, 1930, which was the 
one current at the time the work was undertaken being a day after the 
written contract on page 31, purported to be with reference to Section 
95(&), (c) and (d) and Section 296(2). Now Section 296(2) refers 
to the Local Government making rules consistent with the Act in Sub- 
section . tale cd) eee a 

(a) for any matter for which power to make provision is conferred 
expressly or by implication, and 

(6) generally for the guidance of a board or any Government officer 
in any matter connected with the carrying out of the provisions of this 
or any other enactment relating to municipalities. 

In Sub-section (1) there is provision for the Local Government 
making rules in connection with certain matters in Sections 29, 95, 127, 
153 and 235. Now the Local Government is not specially authorised by 
Sections 96 or 97 to make rules in regard to those sections. It is plain 
therefore that the provisions of the Local Government are under Section 
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296 (2) (b), that is, for the guidance of the board and of its officers. This 
has some importance because it appears to me that where regulations are 
made for the guidance of the board or its officers those regulations can 
not be held to apply to the public. A direction to the board that it 
should do its work in a certain way is a matter for the consideration of the 
board, and neglect to carry out that direction cannot affect the rights of 
the public against the board. In the present case learned counsel claims 
that the failure to carry out these directions by the board entitled the 
board to refuse to pay the contractor. That is a proposition which appears 
to me to be contrary to the power given by Section 296(2) of the Muni- 
cipalities Act to the Local Government. Regulations which are for the 
guidance of the board cannot be construed in the sense in which learned 
counsel desires. These regulations provide in the notification of April 3, 
1930 that no work other than a petty work the probable cost of which is 
less than Rs.250 shall be executed on behalf of the board, until a detailed 
plan and estimate for the work have been prepared and sanctioned, and 
further that no contract for the execution of works between Rs.250 and 
Rs.5,000 shall be given without tenders being invited by public notice. 
Now I consider that the omission by the board to carry out these provisions 
in regard to detailed plans and estimates cannot be a matter pleaded in 
defence by the board to a claim by a contractor. It is my opinion that 
these provisions in this Government notification cannot be read as part of 
Section 97 of the Municipalities Act, and it is with Section 97 that we 
are alone principally concerned because even if these regulations are read 
as a part of Section 96, the principle of quantum meruit will apply as 
it is not specifically barred, and therefore the regulations could not be 
pleaded in defence to the claim for work done. The principle of quantum 
meruit was applied in District Board, Allababad v. Baijnath Prasad’, and 
has been applied in the following rulings:—Municipal Committee, Gujran- 
wala v. Fazal Din’; The Municipal Council Tiruverur v. P. R. Kannu- 
swami Pillai’; Mathura Mohan Saba v. Ram Kumar Saba*®;:Mobemmad 
Ebrabim Molla v. Commissioners for the Fort of Chittagong? and Absji 
Siteram Modak v. The Trimbak Municipality. On the other hand 
learned counsel for the appellant referred to Municipal Board, Lucknow v. 
S. C. Deb. In this ruling it was held that 
where a special law creates a corporate body and that body cannot enter 
into a contract except under seal, no relief can be given to a person relying 
on a contract entered into between him and the corporate body but not 
under seal even on quentum meruit. 
In that case as shown at p. 7 there was a writing but that writing was 
not signed by any person specified in Clauses (a) and (b) of Sub-section 2 
of Section 97 and accordingly the Court held that the law of quentum 
meruit would not apply. On the view that I have taken there is in the 
present case a writing signed by the chairman who was a person em- 
powered within the meaning of Section 97(2) as that sub-section specifi- 
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cally mentions the chairman. Further the executive officer also signed 
this contract. The present case therefore is distinguishable from that 
reported in I. L. R. 8 Luck. 1. Learned counsel next relied on Radha 
Krishna Das v. The Municipal Board, Benares*. In that case there was no 
contract in writing at all. There was only a letter by the Municipal 
Engineer and for that reason the law of quantum meruit was not applied. 
Reference was also made to Remaswamy Chetty v. The Municipal 
Council, Tenjore*, and in that case there was no written contract signed 
by the chairman or other authorised officer. Now in regard to a certain 
number of items in annexure ‘A there are written orders by the municipal 
engineer: — 

Item No. 2—written order at p. 32; 

Item No. 6—written order at p. 36; 

Item No. 10—written order at p. 65; 

Item No. 14—written order at p. 36; 

Item No. 15—written order at p. 34; 

Item No. 20—written order at p. 34; 

Item No, 23—written order at p. 35; 


In regard to other items the evidence on page 13 of the contractor is: 
I was given 23 works to be done by Mr. A. C. Sinha, then engineer of 
the municipality, as set out in the list with the plaint The engineer 
used to point out to me the locality of the work to be done, used to take 


levels and the work was supervised by the overseer, the engineer himself and- 


sometimes by the chairman also. 
In regard to the particular nala at Tajganj, Item No. 16, he stated: 
The chairman and municipal engineer had given me verbal orders for the 
construction of this nala I had protested against doing a big work 
without a tender and order in writing, but Mr. Sinha said that many works 
were done on parole order and he asked me to do it which I did. 
The court below observes on p. 25, line 43: l 
The defendant board produces no agreement made with persons other 
than the plaintif, though called by me, which shows that it has been their 
uniform practice to get the contractors to do the work for them for higher 
valuation without strictly conforming to their own procedure adopted in 
Sections 96, 97. The old law is no more in force but the new one com- 
mencing from 1921 is obtaining at present. Above all Section 70 of the 
Contract Act provides that where a work is done not gratuitously and the 
work is enjoyed by the other person, the latter is legally bound to compen- 
sate the former for it. There is not only evidence but clear admission by 
the defendant’s official, the overseer, that all the works made by the 
plaintiff are at present in possession and enjoyment of the municipal board. 

Learned counsel were not able to explain what is meant by the new 
law commencing from 1921 but probably what was meant was the Gov- 
ernment Order. 

Now one point taken by learned counsel for the appellant is that 
Section 96 provides that work involving a value or amount exceeding 
Rs.1,000 must be sanctioned by the board by resolution, and he therefore 
argues that Item No. 16, the Tajganj nala, should have been sanctioned 
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by the board because it was such a work. Now his claim is apparently 
based on the fact that in annexure A of the plaint the amount of the 
bill is over Rs.1,000, that is, Rs.1,278. That amount however was not 
admitted by the defendant as Para 6 of the written statement shows. The 
subject of the amount due on the different items was argued before the 
lower court and-the lower court held that instead of a total of Rs.4,696 
only Rs.4,000 should be allowed. Now in this Rs.4,000 allowed there is 
the item of Rs.324-4-0 for the six works admitted in Para 21 of the written 
statement. The deduction therefore must be made from the remaining 
items. Deducting Rs.324-4-0 from Rs.4,000 we get Rs.3,675-12-0. This 
is the amount which was allowed therefore on the contested items and the 
sum of Rs.696 was deducted from the contested items. In other. words 
about 5|6ths were allowed and 1|6th was disallowed. The amount there- 
fore disallowed on each item was about 1|6th. Taking the amount there- 
fore of Rs.1,278 and disallowing about 1|6th, in that proportion, the amount 
would still slightly exceed Rs.1,000. But it is not possible to say that the 
court below intended to make a proportionate deduction for every amount. 
Some of the items are not items in which there could be much dispute as 
some of the items were for supplying definite material; for example, item 
No. 14 supplying of gas lampstands, Rs.50 (a lump sum) could not admit 
of any apparent deduction. ‘Under these circumstances I do not think it 
can be said that the court below has come to a finding that item No. 16 for 
the Tajganj nala was an item for which the court has awarded Rs.1,000. 
But even supposing it was held that the court had found that the amount 
due for this nala is slightly over Rs.1,000, there still remains the point 
whether it would come under Section 96(1) or not. What is considered 
at the time of sanctioning a work is what will be the probable cost, and 
that is shown by the Government Notification dated April 3, 1930 which 
provides in Rule 1 “The probable cost of which etc.” It is only possible 
for the cost to be approximately estimated before a work is undertaken, 
arid in the present case with regard to the nala of Tajganj there is no evidence 
on behalf of the defendant to indicate that at the time the contractor was 
ordered by the engineer to do the work it was known that the work would 
exceed Rs.1,000. For these reasons I do not think that the appellant has 
established that the payment for the Tajganj nala is not due from the 
appellant. Now in any case if there was a violation of the direction con- 
tained in Section 96(1) (b) and it was necessary for this Tajganj nala con- 
tract to be sanctioned by the board, still that was a violation only of the 
provisions of Section 96, and there is no provision in Section 96 that if 
the contract does not comply with the provisions of that section, then the 
contract would not be binding on the board. In other words even if it 
was necessary for the contract for the Tajganj nala to be sanctioned by a 
resolution of the board, the want of such a resolution will not prevent the 
principle of quantum meruit under Sections 65 and 70 of the Contract 
Act from applying, and learned counsel for the appellant has shown no 
authority to the contrary. The case for the defendant in regard to a 
conspiracy of a member of the board has not been established by any 
evidence, and learned counsel for the appellant did not lay any 
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evidence for the defence in this matter before us. He points out that he 
has referred to an admission in cross-examination of a witness of the plaint- 
iff, one Azmat Ali, on page 16, line 19. 
There is a new hotel near the gate of the Taj. It is owned by Imdad 
Ali who is the wife’s brother of Niamuddin I saw Ram Lal contrac- 
tor work on the drain, while hotel site is quite separate. Naimuddin was 
dismembered from the Tajganj Ward, I do not know why. 

This evidence does not establish the admission that there was any 
conspiracy or that this member Mr. Naimuddin had anything to do with 
the construction of the Tajganj nala. The defence did not put the chair- 
man of the board into the witness-box to deny that he had sanctioned this 
nala as alleged by the contractor. I consider therefore that the plea of 
conspiracy has not been at all made out. On my view of the law the appeal 
would be dismissed. 

SmarH, J.—I have heard the judgment just now delivered by my 
learned brother. I regret that I am unable to agree with the view he takes 
of the effect of Section 97 of the Municipalities Act. Jt seems to me that 
the general agreement that was arrived at between the plaintiff Ram Lal 
and the Municipal Board of Agra on April 2, 1930, could not take the 
place of a contract in writing whenever any definite piece of work had 
to be carried out. As is pointed out by learned counsel for the appellant, 
this agreement is in quite general terms, and relates to no definite and 
specific piece of work at all. In my opinion the provisions of Section 97 are 
partly, at any rate, designed to prevent general agreements of this nature 
being pleaded as justification for the giving of contracts for the carrying 
out of definite works. In my opinion the items in excess of Rs.250 in the 
list appended to the plaintiff’s plaint all required contracts in writing, as 
laid down by Section 97(1) of the Municipalities Act. ‘These items are, 
apart from No. 2, which is not objected to on behalf of the appellant, six 
in number, namely, Nos. 4, 6, 7, 8, 10 and 16 in the list. As regards No. 6 
it appears chat on May 3, 1930 the plaintiff received from Mr. A. C. Sinha, 
the Municipal Engineer, a written “work order” to the following effect:— 

You are hereby informed that the work of paving and draining a lane 
at Tajganj near B. Bishamber Nath, professor, has been given to you, you 
are therefore directed to commence the work and receive necessary instruc- 
tions from the Overseer. 


(Sd.) A. C. Srna, B.Sc., etc. 

Municipal Engineer 

This so-called “work order” may in my opinion be regarded as a con- 
tract in writing within the meaning of Section 97(1) of the Municipalities 
Act, and in view of the fact that the Municipal Board has not shown that 
the Municipal Engineer was not empowered to sign such contracts, I think 
that as regards this particular item it cannot be urged that the contract was 
not binding on the Board by reason of the provisions of Section 97(3) of 
the Act. As regards the remaining five items, however, it is not shown 
that the plaintiff received any “work orders” or any thing else in writing in 
respect of them, and in my opinion the plaintiff is debarred from claiming 
any amount in respect of those works by reason of the -provisions of Sec- 
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tion 97 (1) (2) and (3) of the Municipalities Act. The rulings to which 
we have heen referred by learned counsel for the respective parties have 
already been set forth in the judgment of my learned brother, and it is not 
necessary for me to mention any of them again. 


BENNET and SmarH, JJ.—We state the following point of law on 
which we differ:— l 

Is plaintiffs claim for items Nos. 4, 7, 8, 10 and 16 of annexure A of 
the plaint barred by the provisions of Section 97, U. P. Municipalities Act 
of 1916, and does the written contract of April 2, 1930, not satisfy the 
requirements of that section? 

We refer this point of difference to whatever Judge shall be selected 
by the Hon’ble Acting Chief Justice under the provisions of Section 98, 
GPG i 

The appeal was then heard by Sulaiman, C. J. who delivered the 
following judgment:— 

The plaintiff respondent is a contractor and the defendant appellant 
is the Municipal Board of Agra. Admittedly an agreement was duly 
executed between the plaintiff and the defendant on April 2, 1930 and was 
signed by the plaintiff contractor, as also by the Chairman and the Executive 
Officer of the Municipal Board. The question of the validity of this 
agreement itself is not before me. The plaintiff’s claim was for recovery 
of amounts due to him from the Board for work done in pursuance of this 
agreement. One of the defences to the suit was that there should have 
been separate agreements for each item of work done by the plaintiff, and in 
the absence of such separate agreements, the contract was not binding on 
the Board. I am not concerned with the other points which arose in the 
case. The two learned Judges before whom this case came up for hearing 
differed on the point mentioned above, and have accordingly referred the 
following point of law to me under Section 98, C. P. C. 

Is plaintiffs claim for items Nos, 4, 7, 8, 10 and 16 of annexure A of 
the plaint barred by the provisions of Section 97, U. P. Municipalities Act 
of 1916, and does the written contract of April 2, 1930, not satisfy the 
requirements of that section. 

The contention on behalf of the defendant Board is that the provision in 
Section 97 that every contract made by or on behalf of a board whereof 
the value or the amount exceeds Rs.250 shall be in writing means that if 
any item of work to be done exceeds the value of Rs.250, then there should 
be a separate contract for such item of work, and that the Board cannot 
enter.into one contract for a large number of items each of which in value 
exceeds Rs. 250, but that there should be so many different written con- 
tracts. It seems to me that Section 97 is not capable of such an interpre- 
tation. There is obviously a clear distinction between a contract between 
two parties and the work done by either party in pursuance of it. “Con- 
tract” is defined in the Contract Act, Section 2, as being an agreement 
enforceable by law, and an agreement comes into existence when the offer 
made by one party is accepted by the other. | 

I have therefore to see whether the document in question embodied 
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the contract between the parties which is required by Section 97 to be in 
writing. The agreement stated that the said contractor agreed and bound 
himself to execute the repairs and construction of all works that might be 
ordered by the municipal engineer from time to time during the period 
ending March 31, 1931, and the said contractor agreed to execute and per- 
form all works that might be ordered by the board’s engineer; that the 
said contractor shall be paid for the work done at rates enumerated in the 
schedule of rates sanctioned by the Municipal Board. There were other 
items in the contract as well with which I am not just at present concerned. 
It also contained the covenant that if the contractor refused to execute any 
work given to him by the Board’s engineer, the Municipal Board would have 
power to annul his contract and erase his name from the list of approved 
contractors, in which event the contractor would be liable to forfeit his 
security deposit. The plaintiff was, therefore, bound to execute repairs and 
construction of all works that were ordered by the municipal engineer at 
the peril of having his security deposit forfeited if he refused to execute any 
such work given to him by the board’s engineer. It is difficult to see 
why such an agreement cannot be the contract between the parties which 
ig mentioned in Section 97. The value of the work to be done for the 
period of one year was presumably to be in excess of Rs.250; therefore the 
contract was entered into in writing in order to fulfil the requirements of 
Section 97. So far as the Board: was concerned, it contracted to pay the 
contractor at the sanctioned scheduled rates for all repairs and construction 
of works that he might do on the orders given by the municipal engineer. 
No specifications and no restrictions were laid down. Very often it is 
impossible to know beforehand what sort of repairs would be required 
during the course of the following 12 months, and it may even be impossible 
to know beforehand what new constructions may be urgently required. It 
is therefore impossible to hold that unless a complete list of all the detailed 
items of work to be done during the whole period is given in the written 
agreement, there is no written contract as required by law. In my opinion 
the contract was one and it is in writing, though the items of work to which 
the contract related were bound to be numerous. 

With great respect, I am unable to agree with the view expressed by 
Smith, J., that this written agreement by itself is not sufficient. I agree 
with the view expressed by Bennet, J., that this written contract fulfils 
the requirements of Section 97. My answer to the question referred, 
therefore, is that the plaintiff’s claim for the various items is not barred by 
the provisions of Section 97 and that the written contract of April 2, 1930, 
satisfies the requirements of that section. Let the case be sent back to the 
Bench concerned for disposal. 
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EMPEROR* 
Criminal trisl—Witness shown to bave perjured bimself im one pert of bis evidence 
—When conviction can be based on rest of bis evidence. 

Where a witness has been shown to have deliberately perjured- himself in 
one part of his evidence, the rest of his evidence which has not been proved 
to be false may be accepted if such part is corroborated by probabilities and 
other reliable evidence which, though insufficient by themselves to establish 
the guilt of a particular accused, nevertheless points to the truth of the 
statement of the witness directly implicating him. 

Where, however, the court considers one part of the evidence of a witness 
to be not free from doubt, it may well refuse to act upon it without 
destroying the value of the rest of it, as all that the court implies, in not 
acting upon one part of the evidence, is that it is not sate to accept it. 

CRIMINAL APPEAL from an order of R. L; YorxE Esq., Sessions Judge 
of Meerut. 


K. D. Malaviya for the appellants. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The Court delivered the following judgment:— 

This is an appeal by Ashiq Ali, Sadiq Ali and Munshi from 
their conviction and sentences of transportation for life under Sec- 
tion 302, Indian Penal Code, passed by the learned Sessions Judge of 
Meerut. The appellants and Imdad Ali were prosecuted for the murder 
of Umrao on May 10, 1935 at 6 p.m. in village Dibarsi, district Meerut. 
Ashiq Ali and Sadiq Ali are the sons of Imdad. Munshi is a cousin of 
Imdad. ‘The accused and the deceased all belong to village Dibarsi. The 
story for the prosecution, briefly stated, is that Umrao and his son Barkat 
returned with the marriage party of the latter to their village on May 10, 
1935, and that at about 6 p.m. when Umrao came out of his house into 
a lane, he was assaulted by all the four accused named above. The injuries 
received by Umrao resulted in his death on May 27, 1935. ‘The occur- 
rence is deposed to by Tulwa, Munshi and Imam Khan, who profess to be 
eye-witnesses. The important question in the case is whether the evidence 
given by these witnesses can be implicitly relied upon in proof of the 
guilt of the appellants. We shall consider this question in detail subse- 
quently. _ 

No report of the occurrence was made by Umrao or any of his 
relatives till May 12, 1935. The report was made by Umrao himself at 
8 am. The motive for the assault, described by him, was that Umrao 
had given evidence against the four accused in two cases. The suggestion 
was that, through enmity, Imdad and others assaulted Umrao, as alleged 
by him. The report purports'to be one in respect of an offence under 
Section 323, I. P. C., and is very meagre. No particulars of the cases in 
-which Umrao alleged to have given evidence against the accused were 
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furnished. When he (Umrao) gave evidence is also not mentioned. 
Umrao was sent for medical examination the same day, and was found to 
have received five injuries, one of which (fracture of the frontal bone) was 
described to be grievous and dangerous. The remaining four were found 
to be simple. Umrao’s condition was considered to be serious, and his 
dying declaration was recorded by a Magistrate on May 18, 1935. Umrao 
stated that he was coming from Nehal and was going to Mubarakpur, and 
that when he crossed the ‘bamba’ (canal distributory) he was assaulted 


-` by Imdad. He proceeded to say that there was enmity between him 


and Imdad for a year or six months. The last sentence uttered by him was 
that “There was no other person when I was being assaulted.” The 
Magistrate noted that after making that statement the deponent became 
“drowsy”. It is also stated in the note that after the drowsiness was over 
the deponent heard his statement and admitted it to be correct. It is 
clear that Umrao temporarily lost consciousness, but seemed to recover 
it before the statement was read out to him. We do not attach import- 
ance to the dying declaration which gives the place of assault to be a 
canal distributory and Imdad as the only assailant. It is doubtful whether 
he was in full possession of his mental faculties and was able to concen- 
trate. Nowhere else in the evidence is the canal distributory mentioned 
as the place of occurrence. 

In defence a positive case has been set up; but there is little in 
common between the story for the defence and that for the prosecution. 
It is alleged that one Asa Ram obtained a decree against Nasrat and 
others, whose crops were attached, and the appellant Ashiq was made a 
‘supurddar’, that on May 10, 1935 Nasrat and others, including Umrao, 
proceeded to the field in which the attached crops were and attempted 
to take them, that Ashiq protested and was assaulted. Asiq, however, 
ran away, and was pursued by his assailants, when his father Imdad was 
seen coming from the opposite direction. Ashiq managed to run away, 
but there was some altercation between Imdad and the opposite party, 
which was followed by an assault on Imdad. ‘The latter received 18 in- 
juries, including two grievous hurts. Imdad’s leg was fractured. ‘The 
time of this occurrence, as given by the defence, is a little after sunset. 
Ashiq is said to have proceeded to Ghaziabad, where he narrated the 
incident to Asa Ram. Next day Asiq made a complaint before a Magis- 
trate at Ghaziabad. Imdad was taken to a hospital, where his injuries 
were examined by the doctor then in charge of the hospital. That doctor 
has since been transferred and has not been examined in the present case. 
The compounder who attended on him has, however, satisfactorily 
established that Imdad had 18 injuries, including the fracture of one of 
his legs and the dislocation of one of his fingers. Three eye-witnesses 
were examined in defence. Generally speaking, they support the case put 
forward on behalf of the defence. According to their evidence, Imdad 
was beaten by 10 persons, including Umrao. The witnesses have not said 
anything which may account for the injuries to Umrao. Their evidence, 
if true, shows that on the occasion referred to by them Imdad was beaten 
and received numerous injuries, including the fracture of one of his legs. 
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It is consistent with the theory that Umrao was assaulted subsequently in 
different circumstances. of which they have no knowledge. - 

Coming to the statements of the witnesses for the prosecution,: we 
find that their evidence completely ignores the-injuries which Imdad re- 
ceived on May 10, 1935. All the three witnesses give a prominent part to 
Imdad in the assault which resulted in serious injuries to Umrao. P. W. 
Tulwa says that he was loading his cart with wheat; peas and barley which 
he intended to take to Ghaziabad. The cart was standing in front of Har 
Chand’s shop, which is on the main road, while Tulwa’s house, from where 
the grain was being brought, is in a lane. The place where Umrao was 
assaulted is visible from the place where Tulwa’s cart was being loaded, 
according to him, while it is not visible from Tulwa’s house. Having 
regard to the evidence of the investigating officer, we can not doubt the 
truth of the fact that Tulwa had to load his cart near Har Chand’s shop, 
because the cart could not be conveniently taken into the lane right up 
to his own door. There is, however, one piece of evidence which discredits 


the evidence of Tulwa and which shows that he could not have been present. 


at the village at or about the time when the assault on Umrao is said to 
have taken place. ‘The time of the occurrence, given in the first inform- 
ation report, is 6 p.m. According to the witnesses, it took place one or 
two ‘gharis’ before sunset. The time of sunset in the first fortnight of 
May in Meerut may be safely accepted to be between 6-30 and 7 p.m. 
It has been proved by satisfactory evidence that Tulwa took his bullock 
cart to Ghaziabad on May 10, 1935, and paid octroi duty at the barrier 
of Ghaziabad at 8 p.m. This is proved by the counter-foil of the octroi 
receipt given to him for the payment of octroi duty. The distance be- 
tween village Dibarsi and Ghaziabad is 10-11 miles. To be at Ghaziabad 
at 8 p.m. Tulwa must have left.the village, at the latest, between 3 and 
4.’ It is highly-improbable that he was in the village at about sunset. 
Tulwa does not appear to be an independent witness. It was suggested 
in cross-examination that Tulwa’s wife and Nasrat’s mother are sisters. 
He denied this fact, but admitted so far that they come from the same 
place but from different families. As regards the occurrence itself, ‘his 
statement is very definite. He says that Umrao came out of his house, 
and when he had proceeded 4 or 5 paces from his house, all the four 
accused, including Imdad, beat him with lathis, and he fell down. Ac- 
cording to him, Umrao had no lathi, and he is positive that Imdad 
received no injury that he could see. 

The second witness, Munshi, makes much the same statement as 
regards the time of the assault and the manner in which it was committed. 
He also deposes to Imdad having taken an active part in beating Umrao, 
His evidence also shows that Imdad received no injury. He admits that 
Mahfuz Ali is his son. Mahfuz Ali had gone with Umrao when the 
latter made his first information report. Munshi says that he did not 
know whether his son had gone with Umrao. It cannot,be doubted that 
the relations between Munshi and the family of Umrao are friendly. | It 
may be that they are relations. He was asked to explain Imdad’s injuries; 
but -he could -not give any explanation. It may be ‘said that the name? 
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of Tulwa and Munshi are mentioned, in the first information report, 


among those of the witnesses who had seen the assault; but the report . 


was made two days after the occurrence, and the same corroborative 
value cannot be attached to such a belated report as in 2 case in which the 
first information report is made shortly after the occurrence. There was 
plenty of time within which the story for the prosecution could be de- 
cided upon and the witnesses to be examined in support of it being 


. obtained. 


The third witness, Imam Khan, whose name is not mentioned in the 
first information report, has made the same statement as the other two. 
Karam Ali is one of the judgment-debtors in the decree obtained by Asa 
Ram. Imam Khan, when asked abont his relationship with Karam Ali, 
said that the latter was his “uncle by village relationship.” When the 
names of the persons through whom he was related were put to him, he 
had to admit that his own father and Karam Ali are first cousins. Like 
the other witnesses for the prosecution, he would have us believe that 
Imdad took a not insignificant part in beating Umrao. 

It will be seen that all the three witnesses for the prosecution had 
made an untrue statement in one important respect. All of them have 
stated that Imdad joined the others in beating Umrao and that he himself 
had no injuries. Three alternative cases are possible as regards the cir- 
cumstances in which Imdad was beaten. He was either beaten in the 
course of the fight in which Umrao also received injuries, or Imdad had 
been beaten sometime before Umrao was beaten in different circum- 
stances, or thirdly, Imdad was beaten after the occurrence in which Umrao 
received injuries, the two occasions being different. We may summarily 
dismiss the third theory which was not suggested by any one in the lower 
court or before us. The evidence for the prosecution and the defence 
clearly negatives the second alternative, viz., that there was a free fight, 


between two groups of persona, resulting in injuries to Umrao and Imdad. ` 


The first alternative is the only one which can be considered to be plausi- 


ble; and the learned Sessions Judge has accepted it. The learned judge 


has observed :— 

In my opinion the truth of the whole matter is that in consequence of the 
beating of. Imdad his two sons ‘accompanied by Munshi accused went out 
armed with Jathis to take revenge on any friend or relation of Karam Ali 
whom they might encounter in sufficiently favourable circumstances. Unt 
fortunately for Umrao he happened at this moment to come out of his house 
and was promptly attacked, hit on the head and knocked down. 

As already stated, this is a plausible theory; but it is no more than a 
theory. There is no warrant for it in the evidence on the record. It 
is true that part of this theory is, to some extent, proved by the evidence 
for the defence and the rest by the evidence for the prosecution; but each 
side ignores that part of the above version which was considered by it to 
be damaging. i 

Assuming for a moment that the view taken by the learned Sessions 
Judge is correct, the witnesses for the prosecution cannot escape the 
charge of having perjured themselves when they stated that Imdad, with 
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a fractured leg and a dislocated finger. and 16 other injuries on his person, 
took a prominent part in beating Umrao. The learned Sessions Judge 
acquitted Imdad for obvious reasons; but he considered that the other 
accused must be held responsible for the injuries received by Umrao. 
The learned Judge appears to have felt some difficulty in arriving at that 
conclusion; but he got over it by a process of reasoning which we`are un- 
able to accept. We may quote with advantage the following passage from 
the judgment of the learned Sessions Judge on this part of the case:— 

It is of course clear that if this story is the true one, the prosecution wit- 
nesses have not been telling the whole truth, and if one were to be guided 
by the principle ‘falsus in uno, falsus in omnibus’ one must hold that the 
case is not proved by reliable evidence. ‘This point has been discussed in 
rulings, more particularly in a recent ruling of our own High Court, and I 
do not think that that principle is generally accepted as applicable to cases 
in India. ‘The statements of the prosecution witnesses in this case stand 
on almost exactly the same footing as the statements of witnesses in nine 
riot cases out of ten, who depose that a number of accused were present 
who are ultimately acquitted by the Court on the ground that their names 
me been added, because they are members of the actual offender’s 
family. 

It is true that the maxim, quoted by the learned judge, is not the 
law to be administered by Courts in British India, which are guided by 
codified. rules of evidence. According to the Indian Evidence Act, Courts 
have to apply the standard of a prudent man which does not, however, 
totally disregard the salutary principle underlying the maxim. . It is also 
true that cases not infrequently occur in which the evidence of a witness 
who has made an untrue statement in some respects is accepted as regards 
the rest of what he states. It is not, however, in pursuance of the sup- 
posed rule that, even where a witness has been shown to have deliberately 
perjured himself in one part of his evidence, he may yet be considered with- 
out demur to be a truthful witness as regards the rest of his evidence which 
has not been proved to be false. Such a rule is as dangerous as the 
unrestricted application of the maxim is impracticable. The correct rule 
to apply in such cases is that part of the evidence of a witness, who has been 
guilty of untruth in some material particulars, may be accepted if such 
part is corroborated by probabilities and other reliable evidence which, 
though insufficient by themselves to establish the guilt of a particular 
accused, nevertheless point to the truth of the statement of the witness 
directly implicating him. We may point out in this connection that 
riot cases, in which the evidence is not accepted as regards some accused 
who are acquitted and is accepted as regards the others are not in 
point, unless. part of the evidence is held to be positively untrue. 
Evidence which is merely unconvincing or doubtful does not stand on the 
same footing as perjured evidence. Where the statement of a witness 
has been clearly proved: to'be untrue, there is no manner of doubt that 
the witness is prima facie unreliable; and if his evidence is not reinforced 
by something else, it is highly unsafe to accept it as the basis of convic- 
tion. -, Where, however, the Court considers one part of the evidence of a 
witness toibe not free from doubt, it may well refuse to act upon it 
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without destroying the value of the rest of it, as all that the Court implies, 
in not acting upon one part of the evidence, is that it is not safe to accept 
it. 

Coming to the facts of the present case, we find that all the three. 
witnesses for the prosecution have stated something which could not pos- 
sibly have happened in that they swear that Imdad joined the appellants 
in beating Umrao. The question which we have to put to ourselves 
is whether there is any guarantee of the truth of the statements of these 


* witnesses in so far as they implicate the appellants before us. Umrao 


received five injuries, one of which was grievous and dangerous, all the 
rest being simple. Those injuries could have been caused by one man, 
if he were armed with a lathi and Umrao was empty handed, as is alleged 
by the witnesses for the prosecution. It is quite possible that Umrao was 
beaten by any one of the three appellants, and the other two were named 
because of ill-feeling. It is not an uncommon practice for people to 
implicate all the members of a family, where only one or two actually 
assaulted. It is proved beyond doubt that the witnesses made common 
cause to implicate Imdad, who could take no part in beating Umrao. 
There is no other evidence which may ensure the truth of their statements 
so far as they implicate any particular accused. For aught we know, 
any two of the three appellants before us were implicated like Imdad by 
the witnesses and in the first information report which was made two 
days after the occurrence, and there was ample time for the supporters 
of Umrao to settle the details of the story which they wished to tell in 
Court. 

Having given our careful consideration to all the circumstances of 
the case, we are unable to uphold the conviction of any of the appellants. 
Accordingly we allow the appeal, set aside the conviction and acquit the 
appellants, who shall be released, unless they are required for some other 
case. 


Appeal allowed 


JANG BAHADUR SINGH anp orumrs (Defendants) 
Versus 
BASDEO SINGH and orners (Plaintiffs) * 

Contract Act, Sec. 134—-Suit for pre-emption decreed—Vendees appeal to High 
Court—Delivery of possession stayed on furnishing security—Security bond 
in favour of Registrer of High Court executed—A ppeal dismissed—Pre-em ptor 
obtains possession—Suit to recover mesne profits by enforcement by security 

rety contended that be was discharged in consequence of pre-em p- 
tors failure to institute suit against vendee within limitstion—Sec. 134 fa- 
apphcable to the circumstances of the cas¢—Pre-emptor accordingly entitled 
to exforce security bond, 

On a suit for pre-emption having been decreed by the trial court, the 
vendee preferred an appeal in the High Court. The successful pre-emp~ 
tor deposited the sum which he had to pay under the decree and applied 
for execution of the decree in his favour. ‘The vendee applied to the 


*S. A. 1133 of 1932 (connected with S. A. 1160, 1139, 1323 of 1932) 
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High Coutt for a stay of delivery of possession ‘pending his appeal. Stay 
Was granted on condition of the vendee furnishing security for any loss 
resulting to the pre-emptor from the order of stay. In these circum- 


stances a security bond purporting to be in favour of the Registrar of the - 


High Court was executed, and the surety empowered the pre-emptor to 
enforce the bond by instituting a suit for recovery of damages and costs 
by sale of the hypothecated property. The vendee’s appeal was eventually 
dismissed and possession was delivered to the pre-emptor. Subsequently 
the pre-eniptor brought the present suit for enforcement of the security 
bond and claimed mesne profits for three years by sale of the properties hy- 
pothecated. He impleaded, as defendants, the surety and the vendee. The 
surety contested the suit inter alia on the ground that he was discharged 
in consequence of the failure of the pre-emptor to institute a suit for 
mesne profits against the vendeé within limitation. Held, that Sec. 134, 
Contract Act, was not applicable-to the circumstances of the present case 
and the plaintiff pre-emptor was entitled to enforce the security bond. 
SECOND APPEAL from a decree of W. Y. MapeLey Eso., District 
Judge of Benares, confirming a decree of Basu Bno Basni Prasan, 
Second Additional Subordinate Judge. = 
N. P. Asthena and Gopalji Mebrotra for the appellants. 
Mushtaq Abmad for the respondents, ` à 


The judgment of the Court was delivered by 


NIAMATULLAH, J.—These four connected’ appeals arise out of two 
suits brought by Basdeo Singh and others, appellants in S. As. Nos. 1160 
and 1323 of 1932, on foot of two security bonds, one executed by Mst. 
Manki Kunwar, appellant in S. A. No. 1139 of 1932, on August 16, 1923, 
and the other by Jung Bahadur Singh and others, appellants in S. A. No. 
1133 of 1932, on September $, 1933. ‘The suits were decreed by the 
lower court. The plaintiffs and the defendants were both dissatished with 
the decree passed by the trial court. Hence ‘four appeals were filed in the 
court of the District Judge, who upheld those decrees. The four appeals 
before us are from the decrees passed in appeal by the District Judge. 

The circumstances leading to the present litigation are these:— 

Basdeo Singh and others brought two suits for pre-emption against 
Baj Singh, who was the vendee under two sale deeds from certain persons. 
Both these suits were decreed by the trial court on payment of certain 
amounts. ‘The vendee preferred one appeal in the court of the District 
Judge and another to this Court. Two different courts of appeal had to 
be resorted to because the two suits had been differently valued. The 
successful pre-emptors deposited the. sums, which they had to pay under 
the decrees of the court, on June 21, 1923, and applied for execution of 
the decrees in their favour. The vendee applied for stay of delivery of 
possession pending his appeals. Stay was granted on condition of the 
vendee furnishing security for any loss resulting to the pre-emptors from 
the order of stay. It does not appear—nor is it material to know— 
whether the order of stay was passed in both cases by this Court, to which 
the appeal pending in the court of the District Judge had been eventually 
transferred, or the order of stay referred to was in one case passed by the 
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District Judge while the appeal was pending before him and in the other 
by this Court in the appeal pending in it. It is not in dispute that two 
security bonds were executed, one on August 6, 1923 by Mst. Manki 
Kunwar, the appellant in S. A. No. 1139, and Geer en September 5, 
1923 by Jung Bahadur Singh and others, appellants in S. A. No. 1133. 
The two sets of sureties hypothecated certain properties as securities 
demanded by the court or courts. The vendee’s appeals were eventually 
dismissed by this Court, and possession was delivered to th® pre-emptors on 
March 11, 1927. Two suits were brought by the pre-emptors on July 8, 
1930 for enforcement of the aforesaid security bonds. The plaintiffs 
claimed mesne profits for three years (1924-26) by sale of the properties 
hypothecated in the bonds aforesaid. They impleaded, as defendants, 
the sureties and the vendee Baj Singh. ‘The sureties contested the suits 
inter alia on the grounds: 

(1) That the plaintiffs were not entitled to sue on the security 
bonds; 

(2) That the remedy sought by the plaintiffs could not be obtained 
in separate suits and that the same should have been obtained, if at all, in 
the pre-emption suits; and 

(3) That, as the plaintiffs had allowed their remedy gait the 
vendee Baj Singh to become barred by limitation, they were not entitled 
to enforce the security bonds, as by their own omission to sue the principal 
debtor, Baj Singh, the sureties were discharged. 

These defences did not find favour with the trial court, whose 
decrees in the two suits were affirmed by the lower appellate court. The 
plaintiffs were dissatisfied with the decree passed by the trial court so far 
as the mesne profits decreed to them fell short of the gross rental claimed 
by them. ‘Their appeals were also dismissed by the lower appellate court. 
The sureties have pressed in their appeals all the three grounds on which 
they contested the plaintiffs’ claim. ‘The plaintiffs’ appeals involve consi- 
deration of the amount of the mesne profit claimed by them. 

Taking the sureties’ appeals first, the first question which we are 
called upon to decide, is whether the plaintiffs are entitled to sue on the 
security bonds. It is pointed out by the sureties’ learned counsel that one 
of the bonds is in favour of the District Judge while the other 
is in favour of the Registrar of this Court, and that no assign- 
ment has been made by the two officers to the plaintiffs of their 
right to sue on the bonds. It is also argued that the District 
Judge, as such, could not make any assignment of his right to sue, 
assuming such riche was vested in him. We have carefully considered the 
stipulations contained in the security bonds and are of opinion that the 
consideration involved in the argument indicated above did not arise in 
these appeals. The two security bonds are substantially identical, except 
that one of them is in favour of the District Judge and the other in favour 
of the Registrar of this Court. ‘The executants of the bonds set out the 
point at issue in the pre-emption appeals and the fact that the vendee Baj 
Singh had to furnish security in pursuance of the orders of the courts, in 
which the appeals were pending. The sureties proceeded to stipulate that 
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they hypothecated properties specified än the bonds to ensure payment of 
damages and costs to which the pre-emptors might be found to be entitled. 
On the face of them the bonds purport to be in favour of the District 
Judge and the Registrar of this Court, respectively. In the end, it is 
declared that the pre-emptors will have a right to enforce the bonds by 
instituting suits for recovery of damages and costs by sale of the hypothe- 
cated property. We think that, having regard to the last stipulation the 
plaintiffs are clearly entitled to maintain the suits for enforcing the security 
bonds. In the absence of a stipulation expressly empowering the plaintiffs 
to sue, a question might have arisen as to whether the bond executed in 
favour of the District Judge, as such, can be effectively enforced, and 
further whether the bonds can be enforced by the plaintiffs, in the absence 
of deeds of assignment executed in favour of the plaintiffs; but hold in 
the circumstances of this case, that the stipulation already referred to 
entitled the plaintiffs to institute the suits for enforcing the security 
bonds. 

The second contention, namely, that the plaintiffs should have 
obtained relief by applications in the pre-emption suits has no force. A 
decree in a suit for pre-emption is completely executed when the pre-emptor 
deposits the purchase money and takes delivery of possession. An appli- 
cation for enforcement of a collateral security is wholly out of place in 
execution proceedings in the pre-emption case. In this view, we reject the 
second contention put forward on behalf of the sureties. 

The third, and the last, contention raises a question of some import- 
ance. It is argued that the sureties were discharged in consequence of the 
failure of the pre-emptors to institute suits for mesne profits against the 
vendee within limitation. Reliance is placed on Section 134, Indian Con- 
tract Act, which provides that the surety is discharged by any contract 
between the creditor and the principal debtor by which the principal is 
relieved, or by any act or omission of the creditor the legal consequence of 
which is the discharge of the principal debtor. Section 137 of the same 
Act Jays down that mere forbearance on the part of the creditor to sue the 
principal debtor or to enforce any other remedy against him does not, in 
the absence of any provision in the guarantee to the contrary, discharge the 
surety. There is some difference of opinion among the High Courts on 
the question whether, if the creditor allows his remedy against a debtor 
to be barred by limitation, the surety is discharged, or whether his omission 
amounts to no more than a forbearance on his part to sue the debtor. 
So far as this High Court is concerned, the view seems to have prevailed 
that the surety is discharged in consequence of the failure of the creditor 
to sue the debtor within limitation, see Salig Rem Misir v. Lachbman Das’. 
In the peculiar circumstances of this case, we do not think it necessary to 
pronounce an opinion on this question. 

Section 134, Indian Contract Act, presupposes the existence of a 
contract of guarantee, to which the creditor and the surety, if not also the 
debtor, are parties. ‘The liability of the surety arises from an undertaking 
given by him to the creditor in consideration of something done by the 
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latter. In the case before us, there was no contract between the sureties 
and the plaintiffs. The security bonds were executed by the sureties at 
the instance of the debtor and in pursuance of the orders of the courts 
granting stay. The plaintiffs, the pre-emptors, were not privy to the 
arrangement which resulted in the execution of the security bonds. The 
court put the vendee on terms when it granted his application for stay 
of execution of decrees. For aught we know, the pre-emptors were opposed 
to any stay being granted. In any case, there is no evidence that they 
were party to the contract of guarantee, under which the sureties became 
liable. The bonds clearly recited the circumstances in which the sureties 
agreed to hypothecate their properties. As already stated, the bonds are 
in favour, respectively, of the District Judge and the Registrar. The fact 
that the sureties empowered the plaintiffs to-enforce the undertaking 
given by them (the sureties) to the Court does not imply that the plain- 
tiffs became a party to the contract of guarantee embodied in the bonds. 
In this view, Section 134 of the Indian Contract Act does not apply to the 
facts of the present case. Assuming Section 134 is otherwise’ applicable 
and if the clause empowering the plaintiffs to enforce the security bonds be 
taken to be no more than an assignment by the obligee under the bonds, 
Le., the District Judge in one case and the Registrar in the other, and the 
plaintiffs be considered to be assignees of the aforesaid officers, Section 134 
of the Indian Contract Act does not lead to the result contended for by 
the sureties. It is clear that no such act or omission can ‘be attributed to 
ithe District Judge or the Registrar which had the legal consequence of dis- 
charging the principal debtor. The deeds being in favour of the District 
Judge and the Registrar respectively the plaintiffs cannot be considered 
to be the creditors in their own right under a contract of guarantee. For 
these reasons we think that Section 134 of the Indian Contract Act is not 
applicable to the circumstances of the present case. 

As regards the appeals filed by the plaintiffs (the pre-emptors), the 
only question thereby raised has reference to the amount of mesne profits 
to which they are entitled in consequence of the vendee remaining in 
possession of the pre-empted property after the deposit by the pre-emptors 
of the pre-emption money on June 21, 1923. The plaintiffs became 
entitled to take possession immediately after they deposited the pre-emp- 
tion money on June 21, 1923. The plaintiffs have claimed mesne profits 
for three years, viz., 1924-26, which is practically covered by the period 
for which they are entitled to mesne profits. The trial court calculated. 
mesne profits on a somewhat peculiar basis. The learned Subordinate 
Judge assumed that immovable property was sold at 33 years’ purchase, 
and held that the plaintiffs were entitled to mesne profits at the rate of 
3 per cent on the purchase money paid by them in the pre-emption suit. 
We do not think this is a satisfactory mode of awarding mesne profits in 
a case like this. A pre-emptor becomes entitled to possession of the pre- 
empted property immediately on depositing the purchase money and the 
vendee retaining possession after that event must be considered to be in 
wrongful’ possession and liable to pay mesne profits to the pre-emptor. 
The expression “mesne profits” has been defined in the Civil Procedure 
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Code as profits which the person in wrongful possession of property 
actually received or might with ordinary diligence have received therefrom 
together with interest on such profits. According to the plaint in each 
of the two cases, the plaintiffs are entitled to Rs.422 per year and interest 
thereon in each case. The accuracy of the figure mentioned in the plaints 
has not been specifically challenged in the written statements or at any 
time after they were filed, and we are disposed to accept the plaintiffs’ 
figures. The plaintiffs have claimed interest at the rate of 9 per cent per 
annum; but we think that no more than 6 per cent per annum simple 
should be awarded. ` Accordingly we modify the decrees passed by the 
lower courts and award to the plaintiffs mesne profits for each suit at the 
rate of Rs.422 per annum from January 1, 1924 till realisation with 
interest at 6 per cent per annum simple. Appeals Nos. 1133 and 1139 
of 1932 are dismissed. Appeals Nos. 116 and 1323 of 1932 are partly 
allowed and the decrees of the lower courts are modified, as indicated above. 
The plaintiff-appellants shall have 7|8ths of their costs in all the courts. 
Decrees modified 


| BARMANAND AND ANOTHER ~ 
Versus 
EMPEROR* 
Penal'Code, Section 406-—Offence under—W ben made out. 

On a complaint being made the accused, a goldsmith, was charged under 
Section 406, Indian Penal Code, on the allegation that the complainant took 

a pair of gold bangles to the accused who agreed to give the identical gold 
and silver which would be obtained after melting the bangles, and on the 
complainant demanding the gold and silver the accused assaulted him. The 
defence was that the complainant had sold the bangles to the accused in 
consideration of the latter agreeing to give certain quantities of gold and 
silver, and therefore no offence under Section 406, Indian Penal Code could 
be said to have been committed. Held, that thé crucial question in the case 
is whether the complainant had transferred his rights in the bangles to the 
accused, so that the property in those articles passed from the complainant 
to the accused, or the complainant retained his ownership of the bangles 
while they were in the custody of the accused, who had agreed to hand over 
to the complainant the identical gold and silver to be obtained by melting 
the bangles. In the former case no offence under Section 406, Indian Penal 
Code can be said to have been committed. In the latter case Section 406, 

. Indian Penal Code is clearly applicable. 
CRDONAL REFERENCE made by J. JoHston Esq., District Magistrate 
of Muzaffarnagar. 


Kumuda Prasad for the opposite parties. T 

M. Waliullah (Assistant Government Advocate) for the Crown. 

G. S. Pathak for the applicant. 

The Court delivered the following judgment:— 

This is a reference by the learned District Magistrate of Muzaffar- 
"Cr. Ref. 32 of 1936 
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nagar, recommending that the sentences passed by a Tahsildar Magistrate 
of that district on Barmanand and Jhabboo for offences under Sections 
406 and 323, Indian Penal Code, be enhanced. The facts which led to 
the reference are as follows. . 

The complainant Baldeva and the accused are Sunars by caste. The 
evidence shows that Barmanand actually carries on: the profession of a 
goldsmith. On April 24, 1935 Baldeva filed a complaint in the court of 
the Sub-Divisional Officer, Jansat, alleging that 'a few days before the 


- complaint he had taken a pair of gold bangles to the accused Barmanand and 


offered to sell them to the latter, and that it was agfeed that Barmanand 
would give 134 tolas of gold and 8% tolas of silver in lieu of the bangles 
which were “sold” to Barmanand. On Baldeva demanding 13/4 tolas of 


' gold and 8% tolas of silver, which Barmanand had agreed to give him, 


the latter said that he would give them after the bangles were melted. 
Baldeva accepted Barmanand’s word and came to him two or three days 
afterwards and demanded the gold and silver which he had agreed to give. 
At that time the second accused Jhabboo was sitting at the shop of Bar- 
manand. Baldeva insisted on the gold and silver being given to hm, 
which led to some altercation followed by an assault by Barmanand and 
Jhabboo. Baldeva received some injuries, which were subsequently men- 
tioned by a medical practitioner in an injury report. On the above 
allegations Baldeva charged Barmanand with offences under Sections 406 
and 323, LP.C., and Jhabboo with an offence under Section -323,. LP.C. 
The Sub-Divisional Magistrate transferred the case to a Tahsildar 
Magistrate of the Second Class, who recorded the evidence of a number 
Gf witnesses produced by the complainant and charged the accused 
Barmanand under Sections 406 and 323 and Jhabboo under Section 323 


only. ‘ 

Barmanand pleaded in defence that Baldeva had sold the bangles to 
him, as admitted by the latter, and that he had given the agreed quantities 
of gold and silver to Baldeva., It appears from the complaint and the 
statements of the complainant’s witnesses as also from the statements of 
the accused and the witnesses examined in defence that sufficient attention 
was not paid to the view on which the reference made by the learned District 
Magistrate is based. The crucial question in the case is whether Baldeva 
had transferred his rights in the bangles to Barmanand, so that the pro- 
perty in those articles passed from Baldeva to Barmanand, or Baldeva 
retained his ownership of the bangles while, they were in the custody of 
Barmanand, who hed agreed to hand’ over to Baldeva the identical gold 
and silver to be obtained by melting the bangles. In the former case, it 


is clear, as the learned District Magistrate has pointed out, that no offence 


under Section 406, 1.P.C., can be said to have been committed. In the 
latter case Section 406 is clearly applicable. r 

The Tahsildar Magistrate believed the witnesses fot the prosecution 
and disbelieved those for the defence so far as the latter attempted to estab- 
lish that Barmanand had given the agreed quantities of gold and silver 
to Baldeva. On that finding he assumed that Barmanand committed an 


. offence under Section 406, Indian Penal Code. He also believed the 
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statement of the witnesses for the prosecution that both Barmanand and 
Jhabboo assaulted Baldeva, as alleged by him. He sentenced Barmanand 
to a fine of Rs.100 under Section 406, I.P.C., and both Barmanand and 
Jhabboo to a fine of Rs.25 each under Section 323, 1.P.C. Barmanand 
and Jhabboo filed an appeal in the court of the District Magistrate. It 
was argued before him that on the own showing of the complainant and 
his witnesses no offence under Section 406 could be said to have been 
committed in view of the fact that Baldeva had “sold” the bangle to 
Barmanand, who had agreed to give certain quantities of gold and silver 
in exchange. The record of evidence appears to have been then examined 
in the light of the contention noted above. The learned District Magis- 
trate seems to have appreciated the question of law involved in the 
contention referred to above; but he expressed the opinion that the 
Tahsildar Magistrate misunderstood the complainant and that what he and 
his witnesses meant to say was that Barmanand would, according to the 
agreement, give the identica] gold and silver which would be obtained 
after melting the bangles. In that view, the learned District Magistrate 
repelled the contention which had been put forward before him on be- 
half of the accused. He considered that, having regard to the nature of 
the offence, the sentence imposed by the trying Magistrate was inadequate. 
The District Magistrate was apparently under the impression that the 
Tahsildar had convicted the accused under Section 325, I.P.C. This is 
clear from his remark that the sentence of imprisonment was compulsory 
and fine only did not meet the requirements of the case. Accordingly 
he submitted the record of the case to this Court, recommending that 
sentences on both counts be enhanced. 

In showing cause why the sentences should not be enhanced, the 
learned advocate for the accused argued the case in all its aspects, con- 
tending that the evidence did not justify the conviction of Barmanand 
under Section 406, Indian Penal Code. We have been taken through 
the evidence by counsel on both sides, and are of opinion that, though 
there is much to be said in favour of the view which commended itself 
to the learned District Magistrate, the case is not-free from doubt. It 
would be somewhat unusual for an owner of a gold ornament to transfer 
out and out his right therein to a goldsmith in consideration of the 
latter’s promise to give certain quantities of gold and silver. It is more 
probable that the owner of an ornament desirous of obtaining its gold 
would have it melted and the gold given to him; but a transaction of the 
first kind is easily conceivable, and if the evidence in the present case is 
consistent with a transaction of that kind, the Court should not construe 
“jt so as to make it a case of the second kind. The learned District 
Magistrate thought that through some misunderstanding the word 
‘farokht’ became part of the evidence of the witnesss; but we find from 
the complaint itself that the ornaments had been “sold” in lieu of 1% 
tolas of gold and 8% tolas of silver. It is alleged in the complaint that, 
after the agreement was concluded, the complainant there and then de- 
manded the agreed quantities of gold and silver. It is argued on behalf 
, of the accused that it was not part of the bargain that Barmanand should 
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give the identical wai and silver of which the ornaments were composed 
and that, as was indicated by the immediate demand made by Baldeva, 
it was open to Barmanand to give any other gold and silver of the agreed 
quantities. We have examined the complainant’s statement at the back 
of the complaint, his evidence and that of his witnesses, and are unable 
to say that they are inconsistent with the interpretation which is placed 
on them by the accused. The word “sell” occurs in all of them. ‘There 
is no clear indication anywhere that the agreement between the parties 


` was that the identical gold and silver composing the ornament were to be 


given to Baldeva. The record is quite consistent with the supposition that 
property in the ornament had passed from Baldeva to Barmanand in 
consideration of the latter agreeing to give certain quantities of gold 
and silver—not necessarily the identical gold and silyer—of which thé 
bangles were composed. As already stated, the case is not free from 
doubt. The accused cannot, in these circumstances, be convicted under 
Section 406, Indian Penal Code. 

As regards the other offence, we find on a reference to the charge- 
sheet that they were tried under Section 323, and not Section 325. The 
medical evidence shows that Baldeva had a contusion 3”X3” on the 
dorsum of the left hand, probably due to dislocation of meta-tarso- 
phalangeal joints of the middle and ring fingers of the left hand. Besides 
this injury two other injuries were noted in the injury report, but they 
are swellings due to the first injufy. The doctor’s evidence does not 
show positively that there was a dislocation of a finger joint. The doctor 
attributed the injury ‘No. 1 to the probability, as distinguished from 
certainty, of there being a dislocation of the joint named by him. In 
that state of the Aiea the Tahsildar Magistrate was right in charging 
the accused under Section 323, LP.C. We may point out that, even if 
it were otherwise, we cannot straightaway alter the conviction from 323 
to 325, for which the accused have not been tried. 

While we hold that the accused were rightly convicted under Section 
323, LP.C., we think that the fines imposed for that offence by the trying | 
Magistrate are inadequate. Having regard to the nature of the injuries 
received by Baldeva and the circumstances in which they were caused, 
we think that the case calls for a severer sentence than that imposed by 
the trying Magistrate. 

The result of our findings is that Barmanand is -acquitted of the 


‘offence under Section 406, I. P. C. His conviction for that offence 


is set aside, and the fine, if paid, shall be remitted. ‘The sentences of 
Barmanand and Jhabboo under Section 323, Indian Penal Code, are en- 
hanced from Rs.25 to Rs.50 in the case of each of the two accused. Out 
of the fine, if recovered, Rs.50 shall be paid to Baldeva as compensation. 
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Criminal T'rial—Practice—Evidence of accomplice or accessory must be corro- ee 
borated—Evidence of one accomplice is not available as corroboration of Crancat- 
another—Murder—Proof af bomicide—Malice or intent to hull cennot be ‘os (Yœ 
bresumed—Privy Coxncil—Criminal Appesl—Trial exhibited neglect of spc enax) 
fundamental rules for the protection of prisoners end safe administration of — Loro 
criminal justice—iInterference called for. RUSSELL 

The evidence of an accomplice or accessory must be corroborated in OF EitLowEn 
some material particular not only bearing upon the facts of the crime sca 
but upon the accused’s implication in it and further evidence of one ganomson 
accomplice is not available as corroboration of another. The King v. Sm Guoacu 
Baskerville, [1916] 2 K. B. 658 followed. LownNpxs 

On proof of homicide, malice or intent to kill cannot be presumed, the paginas 
prosecution has to prove malice. Woolmlington’s case, [1935] A. C. 462 
referred to. Where the accused had been convicted for murder but 
materials on the record only proved a manslaughter, ie., culpable homicide 
not amounting to murder and the trial court had wrongly excluded from 
evidence the relevant statements, had restricted address by counsel for 
the accused and neglected the rule requiring corroboration of the evidence 
of accomplices, beld, that the trial had exhibited a neglect of fundamental 
rules necessary for the due protection of prisoners and the safe administra- 
tion of criminal justice and the case called for interference by the King 
in Council, 

APPEAL from a decision of the Supreme Court of Fiji. 

J. M. Pringle for the appellant. 

K. Preedy for the respondent. 

The following judgment was delivered by 

Sm SIMNEY RowLatTr—This an appeal in forma pexperis by special gi siuey 
leave from the judgment of the Supreme Court of Fiji sitting at the Rome 

Lautoka Circuit Court dated May 17, 1934, by which the appellant was 

found guilty of the murder of a boy named Ramautar, and being a young 

person within the meaning of the Fiji Ordinance No. 37 of 1932 was, 

pursuant to Section 12, sentenced to be detained as the Governor might 

direct. The appellant is in fact about 16 years old. Ramautar, the boy 

alleged to have been murdered, was about 13 years old. 

Pursuant to Ordinance No. 6 of 1875 the trial was held before the 

Chief Justice of Fiji, who is the only judge in the Island, sitting with 

assessors, and by Section 29 of the same Ordinance the decision was vested 

solely in the judge. By virtue of Section 32 of Ordinance No. 4 of 1875 

the trial, for all purposes material to the present appeal, fell to be governed 

by the English common law. 

The materials before their Lordships on the hearing of the appeal 
consisted of the official note (not taking questions and answers verbatim), € 

the judge’s own somewhat abbreviated notes, a resume of the remarks of į 
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the Chief Justice to the assessors at the close of the ‘case, in the nature 
of a summing up, which resume was handed by the then Chief Justice to 
the then Attorney-General after the institution of this appeal and brought 
before their Lordships as an exhibit to an affidavit by the Attorney- 
General for Fiji, and lastly a note of the summing up in longhand made 
by one of the counsel for the defence at the trial and exhibited to an 
affidavit by him. 

Certain incidents in the trial to which it will be necessary to refer 
appear from affidavits made by counsel for the defence and the then 
Attorney-General. In substance there is no conflict as to these incidents. 

The case was tried upon information by the Attorney-General pur- 


suant to the procedure in force in the Colony, by which the appellant 


was charged with murder, and one Mathura his step-father and another 
boy, Sarandas, were charged, Sarandas with aiding and abetting and 
Mathura with being an accessory after the fact. In the result Sarandas 
was discharged at the close of the case for the prosecution and Mathura, 
like the appellant, was convicted. 

The history of the case can be stated comparatively briefly. The only 
evidence as to the actual homicide was given by one Sukraj, a labourer 
about 25 years of age. The effect of this was as follows:— 

On the morning of January 18, 1934, the appellant, the witness Sukraj, 
the dead boy Ramautar who was about 13 years of age, and Sarandas, 
about the same age as Ramautar, namely, 13 years of age, were weeding in 
a field belonging to Mathura. A quarrel resulting in a struggle arose 
between Ramautar and Sarandas, who was the stronger boy. The appel- 
lant told Sukraj to separate them and on his refusal intervened himself. 
At this moment the deceased had hold of Sarandas’s legs. The appellant 
released Sarandas and caught Ramautar by the throat while he was on the 

und. The witness and Sarandas were then cutting grass. The appel- 

t called out in a short time and said, “Come and see what has happened 
to Ramautar.” When the witness and Sarandas got up to him the deceased 
was quivering. That went on for three minutes, when he died. 

Sukraj then deposed that on the suggestion of the appellant they took 
the body and put it under a tree with the deceased’s turban round his 
throat and leaving it there returned to Mathura’s house. There was inde- 
pendent evidence that the four youths were working together in the field 
in question and the deceased’s dead body was seen by independent witnesses 
under the tree. As regards what actually happened there is only the evi- 
dence of Sukraj. 

It appears that Sukraj arrived at Mathura’s house before the other two 
and said nothing. The appellant, when he came, told the deceased’s 
mother and her ee who apparently lived in Mathura’s stable that 
Ramautar had hanged himself. Mathura was not then in. On his return 
he was told, according to Sukraj, everything. He then told the others to 
say nothing and went himself to Tavua Police Station some miles away 
from Tagi Tagi where these events happened and reported that a boy had 
taken his horses out to graze and had not returned. Subsequently Mathura, 
the appellant, and Sukraj removed the body from under the tree and hid 
it in broken ground in bush. A search for the supposed lost boy was 
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maintained in the ; neighbourhood till January 24, that is, for six days. 
Nothing more happened until February 13 when Sarandas being at Tavua 


was sent for. by 2 Mr. Powell who had ap tly heard some rumours . 


and in consequence of what he said took him to Mr. Probert the Sub- 
Inspector: of Police, where he repeated his statement which was taken 
down and put in evidence at the trial. This was to the effect that the 
deceased after the quarrel had left the others and that they had afterwards 
found him hanging dead. He also disclosed that Mathura had told him 
that they had since made away with the body. 
` In consequence of this, on February 14, the police went to Tagi Tagi 
and saw the appellant under whose guidance they found some 36 human 
bones, not including a head, which medical evidence given at the trial 
declared to be those of a person of either sex of about the deceased’s age. 
The death of the person whose bones they were might according to the 
medical evidence have occurred at the time of the disappearance of Ram- 
autar, the remains having been attacked by animals. Curiously enough 
there were also found at the same place 2 number of teeth, shown by 
expert evidence to be without question those of a- person in middle life. 
That evening the police took the appellant and ‘Mathura to the Police 


Station and both made statements which were put in evidence. The 


appellant’s statement concurred with Sarandas’s previous statement that 
the deceased had left the others and that they had found him hanged. 
He described how he, Sukraj and his father had subsequently hidden the 
body in the bush. Mathura denied that he had been told that Ramautar 
was dead when he reported his alleged loss to the police and had joined 


` in the search during the following days. On the next day Sarandas made 


} 


another statement to the effect that it was Sukraj who had a quarrel with 
Ramautar but that the latter’s actual death was caused by Mahadeo gripping 
him by the throat. This statement therefore corresponds with Sukraj’s 
evidence, except that naturally Sukraj substituted Sarandas as the person 
who had the quarrel with the deceased. This statement was made after 
Sarandas was charged with being accessory after the fact. 

Sukraj was then charged with being accessory after the fact and 
cautioned as the others had been. He‘then made a statement which was 
substantially in accordance with the evidence that he gave. On the pre- 
vious day he had made a statement confirming the suicide story as up to 
that time put forward by the others. These statements were not admit- 
ted at the trial in circumstances to which it will be necessary to refer 
hereafter. . 

On the same day, February 15, the appellant was charged with mur- 
der, apparently on the strength of statements of Sukraj, and after being 
cautioned made a statement in which he alleged that Ramautar had been 
killed by a stone thrown at him by Sarandas. l 

Some days after, namely, on March 6, Sarandas being in custody 
asked to see the District Commissioner, before whom he made a further 
statement in all material respects so far as the appellant is concerned the 
same as his previous one. The appéllant on that occasion declined to 
make a statement. . l 
111 
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At the trial the proæcution was conducted by the Attorney-General, 
and Mathura and the appellant were separately defended. At the open- 
ing of the proceedings the Attorney-General stated that he had received 
2 letter from the solicitors for the defendants requiring production of 
all statements made by the three accused and by Sukraj, other than those 
produced as exhibits in the proceedings. This letter was taken exception 
to by the Attorney-General as containing insinuations that the prosecu- 
tion had suppressed documents. In point of fact the Attorney-General 
was not aware that there were two: statements, namely, those by Sukraj, 
which had not been produced. The Chief Justice characterised the letter. 
as being highly improper.. In the result the statements of Sukraj were 
not produced but they were available on the hearing of this appeal before 
their Lordships. The refusal of these documents is the subject of the 
first comment which their Lordships feel bound to make upon the con- 
duct of this trial, There is no question but that they ought to have . 
been produced, and their Lordships can find no impropriety in the letter 
asking for their production. It is true that upon cross-examination 
without the statements Sukraj admitted that he had at first put forward 
a story of suicide. But it is obvious that counsel defending the appellant 
was entitled to the benefit of whatever points he could make out of a 
‘comparison of the two documents in extenso with the oral evidence given 
and an examination of the circumstances under which the statements of 
the witnesses changed their purport. 

Evidence having been given counsel addressed the Court. Defend- 
ing counsel had arranged between themselves that the counsel defending 
the appellant should leave to the counsel who appeared for Mathura that 
part of the defence which consisted in a criticism of the evidence of the 
' death from a medical point of view. This arrangement was not known 
to the Chief Justice and when counsel for Mathura, counsel for the 
appellant having finished his address, was proceeding to deal with that 
part of the case, he was told by the Chief Justice that he must confine 
himself to the question of the implication of Mathura as accessory, the 
question -as to the guilt of the appellant having already been exhausted 
by the address of the appellant’s counsel. Unfortunately counsel did not 
then inform the Chief Justice of the arrangement or ask for an adjourn- 
ment in order that the appellant’s counsel might renew his speech on the 
subject omitted. In the result the Court was never addressed on this 
part of the case on behalf of the appellant although counsel desired that 
it should be. The view of the Chief Justice was entirely ill-founded. 
Whether the deceased was murdered by the appellant was in issue as 
between each prisoner and the Crown, and Mathura’s counsel would have 
been entitled to insist on proof of it and challenge the evidence of it 
even if the appellant had pleaded guilty. 

After counsel had finished their addresses the Chief Justice addressed 
the assessors, apparently very shortly. He explained that he was not 
summing up to a jury but intimated that in a case of this kind corrobora- 
tion was necessary but that he thought that there was corroboration suff- 
cient to support a conviction. He apparently considered that the cir- 
cumstance that Sukraj when he came back to Mathura’s house before the 
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others, had said nothing was corroboration of his story in the witness 
box as to the manner in which the deceased came by his death, because his 
silence was due to a knowledge that the death was caused’ by the son of 
his master Mathura of whom he stood in fear. It is unnecessary to point 
out that this is no corroboration at all and in their Lordships’ yiew there 
was absolutely no other corroboration. | i 

It is well settled that the evidence of an accessory which Sukraj 
plainly was on his own showing, must be corroborated in some material 
particular not only bearing upon the facts of the crime but upon the 
accused’s implication in it and further that evidence of one accomplice 
is not available as corroboration of another, (The: King v. Baskervitte’). 
This rule as to corroboration, as was pointed out in the case just cited, 
long a rule of practice, is now virtually a rule of law, and in a case like 
the present it is a rule of the greatest possible importance, the position 
being that there are three persons all' implicated in a crime ‘and one of 
them or two of them exculpates himself or themselves by fastening the 
guilt upon the other. In the present case, moreover, all the persons con- 
cerned had originally given false statements and belonged to a class of 
persons who are at the best not reliable witnesses. oO 

In addition to the three comments which their Lordships have already 
felt bound to make on the conduct of this trial, there is a fourth, which 
is the most serious of all. The Attorney-General in his address, and the 
Chief Justice in his observations to the assessors, appear both of them to 
have treated this case as one of murder or nothing, on the footing that 
the homicide being proved malice was presumed. Upon the facts of this 
case as they appear from Sukraj’s evidence, there is revealed affirmatively 
no more than a case of manslaughter. There is nothing to suggest that 
the appellant appreciated that he was applying a dangerous pressure to the 
throat of the deceased who was apparently a weakly boy. The view 
taken by the Chief Justice was based upon a statement of the law as to 
the presumption of malice long found in textbooks but recently explained 
and largely qualified by the decision of the House of Lords in Woolming- 
tows case. But apart altogether from that case it never could be main- 
tained that where the evidence for the prosecution points affirmatively no 
further than manslaughter the law would enlarge the proof and ttansform 
the case into one presumptively of murder. 

Their Lordships have not overlooked the limits which the Board 
observes in dealing with criminal appeals. It is not necessary to repeat 
once more the mike set forth in Re Dille#, which has been’ recalled in 
several recent decisions. In the present case their Lordships are of opinion 
that there were really no materials here for a conviction for murder as 
opposed to manslaughter and in addition the trial was so conducted as in 
three separate respects, namely, the exclusion of the statements, restriction 
of the address by counsel, and. the neglect of the rule requiring corrobo- 
ration, to exhibit a neglect of fundamental rules of practice necessary for 
the due protection of prisoners and the safe administration of criminal 


111916] 2 K. B. 658 " 871935] A. C. 462 
"12 A. C at 459 , 


874 PRIVY COUNCIL [1936] 


dose In these circumstances their Lordships have humbly advised His 
— Majesty that this appeal should be allowed and the conviction set aside. 
Appeal allowed 


Mi KING Barrow Rogers & Nevill—Solicitors for the appellant. 
Burchells—Solicitor for the respondent. 
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pas RAMBHAROSA AND ANOTHER (Defendants) * 

Mey 15 Hindu Lew—Adoption—Probibition against a widow adopting any boy except 


eee eee the boy named by the busbond—When made ont. 
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See Sevan LAT. A Hindu in a written authority to adopt directed that his’ wife should 
Sm GEORGE take in adoption a boy that any of his paternal uncle’s sons may get and 
RANKIN she was to wait for seven years to see whether such 2 boy was born, and 
provided that “after seven years ]’s younger boy, B, should be taken in 

adoption .. . If this boy does not exist, which God may forbid, any 


boy can be taken in adoption.” The boy’s mother having declined to give 
B in adoption, the widow adopted B’s elder brother. On objection being 
taken to the validity of the adoption on the ground that it contravened 
the written authority, beld, that the adoption was not prohibited and was 
valid and that there was no direction either explicitly made or clearly 
intended to limit the discretion of the widow in such a case as in fact 
occurred, A direction to operate as a prohibition against a Hindu widow 
adopting any boy to her husband as a son except the boy named by him 
must be explicitly made and clearly intended by the husband to limit the 
discretion of his widow for all time and on every occasion on which 
otherwise after his death his widow might validly make an adoption for 
him. Y«adao v. Nemdeo, 20 A. L. J. 481 followed. 

APPEAL from a decision of the Court of the Judicial Commissioncr 

of the Central Provinces. 


A. M. Dunne, K. C. and Dr. Majid for the appellant. 
L. DeGruyther, K. C. and W. Wallach for the respondents. 
The following judgment was delivered by 
Lord Rocke Lorp RocHeE—This is an appeal from a decree of the Court of the 
Judicial Commissioner, Central Provinces, dated December 15, 1933, 


which affirmed a decree of the Additional District Judge, Raipur, dated 
March 16, 1927. 


The subject-matter of the suit is the estate of one Baboo Rao Dani . 


deceased. The plaintiffs in the suit were cousins of the deceased, being 


his ee uncles’ sons, and claimed his estate as reversioners on the- 
dea 


of his widow Mst. Anandabai who died on November 27, 1924. 
The respondent Rambharosa, the defendant in the suit, in opposition to the 
plaintiffs’ claim, relied upon an adoption by the widow of Baboo Rao 
Dani in April, 1920. The sole question for determination is whether 
this adoption was a valid adoption. 
e The material facts and dates are as follows: Baboo Rao Dani was a 
*P. C. A. 43 of 1935 
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Hindu resident of Raipur. He had no son. In 1911 he went to Delhi 
{or the Durbar and before setting out he made a.will which dealt, amongst 
other things, with the question of adoption. The will was written out 
by Baboo Rao Dani himself. It began thus: 

I am going to Delhi for the Dxrber, therefore I am writing the follow- 
ing conditions about my property. I hope that by the grace of God, 
such an occasion will not arise, but strange is the course of time. Therefore 
my friends and (other) persons should make, after me, arrangements 
according to what I have put down in writing below; and what I have 
written shall be considered valid in law. 


Next followed two pages relating to certain debts and as to a properties 
and containing directions as to such debts and properties. The will then 
proceeded and ended thus: 

After all this is done, a boy should be taken in adoption to perpetuate 
the name of ancestors and manage the estate. No boy has been yet taken 
in adoption. It is expected that (any) of my paternal uncles’ sons may 
get a son. If he gives (the boy) my wife should take him in adoption. 
Seven years’ time is allowed for this. After seven years Jiwaji’s younger 
son Bhagwati should be taken in adoption. 

After the debts, etc., are paid off, S PE PO E T A ee 
ever property of an income of fi¥e hundred rupees to the School Department 
to preserve my memory for ever, and a boy should be taken in adoption 
for the rest of the property. This amount (shall) specially ee 
Maratha caste, not only ‘that, but poor boys of my caste have a 
preferential right. 

Seven years’ time has been allowed for adoption, but if Vyenkat Rao 
Naik, Rao Bahadur Mahdik, Gajraj Singh and Sadashiv Rao Garad, think 
that (a boy) should forthwith be taken in adoption, there is no objection 
to my wife’s (adopting a boy immediately) according as they may advise. 
However the debts should be satisfied and property of an income of five 
hundred ru should be set aside for the School Department, first, and 
a boy. Ladd be-taken, in adoption’ for che semalaiig prepety: If it is 
decided to take (a boy) in adoption, maze Kolar should be reserved for 





my wife and for the maintenance of the adopted boy (the property) should — 


afterwards be placed under the management of the Court of Wards or of 
penches of whom Vyenkat Rao Naik should be the sir pach. The boy 
should be very well educated. He should be sent to England if possible. 
Se Poy Goes nee See a apd tay Sores aay ney ce De ii 
in adoption. 

Tlie propency sts) e well eo achieeS Ral Daa chute Senin ie 
charge of Government. 

I have executed this Will with my -free will and pleasure. It should 
be completely executed after me. My paternal uncles’ sons or any one 
else has no right to my property. I am myself the owner. I had full 
rights to dispose of my estate as I liked. 

Dated November 26, 1911. (Sd.) Banoo Rao DANL 

After the Durbar, Baboo Rao Dani returned safe to Raipur and lived 
for several years and died on November 6, 1918. On April 25, 1920, 
Rambharosa the defendant was adopted by the widow purporting to act 
in accordance with her deceased husband’s wishes. Rambharosa was the 


i| eldest son of one Jiwaji, a maternal uncle of Baboo Rao Dani, who died 
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before the date of the adoption. On November 27, 1924, the widow 
Mst. Anandabai died. The will had been entrusted by Baboo Rao Dani 
at the time of its execution to a friend for safe custody but on his return 
from the Durbar it was said to have been lost or mislaid and it was not 
found or seen again either in the lifetime of Baboo Rao Dani or in that 
of his widow. In 1925 it was said to have been found by a son of the 
friend: to whom it had been entrusted and to have been shown to the 
plaintiffs. This suit was begun in the year 1926. The Trial Judge found 
that the widow was not informed of the terms of the missing will but 
there had been conversations in Baboo Rao Dani’s lifetime between him 
and his wife as to adoption and the Trial Judge found that these were 
to the same effect as the instructions contained in the will. It is clear, 
however, that the eea Rambharosa, who was not mentioned in the 
will, was mentioned in these conversations by Baboo Rao Dani as a pos- 
sible and proper boy to be adopted as was also his younger brother Bhag- 
wati who was mentioned in the will. Baboo Rao Dani had paid attention 
to the nurture and education of both these lads during his lifetime pre- 
sumably with this object in view. But their Lordships proceed upon the 
assumption that at all times Baboo Rao Dani expressed a preference for 
Bhagwati for the purposes of adoption. Before adopting the defendant 
the widow tried to secure Bhagwati in adoption but, as both Courts have 
found, his mother a widow definitely refused to give that son Bhagwati 
in adoption and the defendant was only adopted after and in consequence 
of that refusal. 

The rights of all parties to the suit are governed by the rules of the 
Bombay school of Hindu law. The effect of those rules on the matter 
of adoption is quite clear and when this matter was before this Board 
on an earlier occasion on appeal on another issue the rule of law was thus 
stated by their Lordships then advising His Majesty: that a widow has 
in herself power to adopt, subject only to such restriction, if any, as may 
have been imposed upon her by her husband. 

In the case of Yadao v. Namdeo' this Board put the matter thus: 

A direction to operate as a prohibition ETA 2 Hindu widow adopting 
any boy. to her husband as a son except boy named by him must be 
explicitly made and clearly intended by the husband to limit the discre- 
tion of his widow for all time and on every occasion on which otherwise 
after his death his widow might validly make an adoption for him. 

The question for decision, therefore, is, was the adoption of the respondent 
so contrary to the directions of Baboo Rao Dani as to have been sere 
by him? eo ow! 2 | E; 
ý The previous course of the litigation should be briefly referred to. 
The Additional District Judge decided the suit in favour of the defendant 
and in so doing decided the question now in issue in the negative. The 
adoption was therefore held to be valid. On appeal the judgment was 
affirmed on an entirely different ground, viz., that the will was a contin- 
ent will only intended to come into operation if the testator died during 
his visit to Delhi for the Durbar. Upon appeal to His Majesty in Council 
the decision as to the contingent nature of the will was reversed and the 
148 I A. 513=20 A. L. J. 481 
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suit remanded to the Court of the Judicjal Commissioner to deal with 
the other matters upon which that Court had not passed. On the hear- 
ing of the case on remand’in the ‘Court of the Judicial Commissioner the 
Court concurred in the findings of fact and law of the Trial Judge and 
held that the adoption ‘was valid. Hence this further appeal now to be 
decided by their Lordships. : Ko 

Both Courts have decided this case on the construction of the will 
and on the assumption that it was the will which governed the rights of 
the parties and affected and controlled the powers and rights of the 
widow. Their Lordships propose to deal with the matter upon the same 
assumption but before proceeding to a consideration of the contentions 
of the parties and the effect of the will, their Lordships think it right to 
make some observations on another matter. 

In this case, as has- been already-stated, the will was not available to 
the widow when sbe made the adoption and the-Trial Judge found that 
its contents were not communicated to her. It seems to fee Lordships 
that the effect of such a state of facts and the bearing of unknown prohi- 
bitions upon the powers and rights of a widow are matters which may 
hereafter arise for decision and will then require very careful considera- 
tion. But if such a case were to arise before this Board, their Lordships 
then sitting would doubtless have what is absent here—the benefit of the 
opinions of judges in India on such:important matters after evidence and 
argument and after consideration of the applicability to such a case of 
the doctrine of factum valet and of any other principles of the Hindu 
law bearing upon the case. Here it is not only undesirable to express 
any conclusion on this point but it is also unnecessary because their Lord- 
ships are of opinion, for reasons they will presently state, that assuming 
the will governs the matter, as the appellant claims that it does, the adop- 
tion of Rambharosa was not prohibited and was valid. 

On the argument of this appeal, two ‘contentions were urged against 
the validity ‘of the adoption. They were as follows:— 

Firstly—It was said that the phrase in the will “seven years’ time is 
allowed for this,” meant that the widow was to wait for seven years after 
the death of Baboo Rao"Dani and not merely for seven years from the date 
when the will was made to see whether the plaintiffs, who were the 
paternal uncle’s sons referred to, would ‘either of them’ have a son in 
which case he was to beé adopted: that the adoption of Rambharosa was 
within the seven year period computed as the plaintiffs said it ought to 
be computed. n 

Secondly—It was said that Bhagwati had not died and unless .he died 
any other adoption was prohibited. 

As bearing on both of these contentions it is to be observed that in 
their Lordships’ view the dominating idea and object of Baboo Rao Dani 
as expressed in the will was that there should wi out fail be an adoption 
for good reasons which are plainly expressed by the testator himself. The 


will if construed as the appellant desires would be one well adapted to. 
defeat the very object which the testator desired and would in fact have: 


defeated that object. = 
Bearing this in mind the first contention may be examined. Of 
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course it is true that this will like all other wills speaks, that is to say, 
operates from the date of the death of the testator. But this and any 
other will may speak of or about any other date and may make stipula- 
tions as to time which may run from any date from which the testator 
meant that it should run. Here, as was pointed out in the Courts below, 
many matters in the will are dealt with as and from the date of the will. 
What is perhaps most important is the user of the present tense in the 
words “It is expected” relating to the possibility of sons being born to the 
plaintiffs. Close upon those words follows the provision allowing seven 
years for realisation of the expectation. Those seven years had all but 
expired when Baboo Rao Dani died. The plaintiffs were still without 
sons and are without sons to the present time. Moreover, the power to 
abridge the time of seven years was insensible and incapable of exercise if 
the seven years*were to run from the date of death. Two of the persons 
empowered predeceased the testator. Their Lordships have no doubt that 
the Courts below were right in holding that the seven years expired in 
November, 1918, some year and a half before the adoption. Whilst decid- 
ing this as a matter of construction their Lordships think it is not without 
significance that the contention to the contrary was not raised either in the 
pleadings or in argument at the hearing or when the matter first went on 
appeal to the Court of the Judicial Commissioner. It first presented itself 
as a possible construction and was raised as a contention when the matter 
was on the former occasion brought on appeal to His Majesty in Council. 

As to the second contention: The sentence relied upon is the sentence 
beginning “If this boy (Bhagwati) does not exist” which sentence is an 
interlineation in the will. It seems to be a‘ forced and entirely inadmissible 
construction to extract from a parenthetic note providing for Bhagwati’s 
possible death, and permitting another adoption if that occurred, a prohi- 
bition of any other adoption if Bhagwati’s adoption proved as it did prove, 
to be impossible for a reason of which the testator had probably never 
thought at all. The language used by this Board in the case ef Yadao v. 
Namdeo (supra) already cited is much in point. There was here no 
direction either explicitly made or clearly intended to limit the discretion 
of the widow in such a case as in fact occurred. - 

For these reasons the decision appealed from is in the opinion of 
their Lordships unimpeachable and they will humbly advise His Majesty 
that this appeal should be dismissed with costs. 
` Appeal dismissed 
Francis & Harker—Solicitors for the appellant. 

T. L. Wilson & Co.—Solicitors for the respondents. 
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FULL BENCH 
MUNNA LAL (Applicant) 
Versus 
MUNICIPAL BOARD, CAWNPORE (Opposite party) * 
Municipalities Act, Secs. 164 and 15 1—Swit for remission or refund of bouse and 
water taxes cherged by a Municipal Boord—Remission claimed nnder Sec. 
151—Whether such suit is barred by Sec. 164. - 

Per Full Bench (BENNET, J. dissenting) :— 

A suit brought for remission or refund of certain house and water 
taxes charged. by a Municipal Board for the period during which the 
plaintiff eges the premises to have remained vacant and claims remis- 

- sion under Sec. 151 the Municipalities Act, is not barred by Sec. 164 
of the Act. 


Civ. Revision from an order of MAULVI MANZOOR AHMAD KHAN, 
Judge, Small Cause Court of Cawnpore. 


The following is the Referring Order:— 


SULAIMAN, C. J. and BENNET, J.—This is a civil revision from an order of 

the. Judge, Small Cause Court, Cawnpore, dismissing a suit brought by the 
plaintiff for refund of certain water and house taxes alleged to have been illegally 
charged by the Municipal Board. The plaintiff’s case was.that the premises were 
vacant for the period. for which the amount had been charged and that he was 
entitled to a remission under Section 151-of the Municipalities Act. The learned 
Judge has dismissed the suit on the sole ground that it is not cognizable by a 
civil court, being barred by Section 164 of the Municipalities Act. The question 
raised in the case is of general importance, and there is no Full Bench ruling on 
this point. There are some cases which are difficult to be reconciled with each 
other. In the case of Upendra Nath Basu v. Municipal Board, Benares, [1934] 
A. L. J. 1066, the point was assumed in favour of the plaintiff, but does not appear 
to have been expressly argued, or expressly decided. We refer the following 
point to a Full Bench for decision:— 

Whether a suit brought for remission or refund of certain house and water 
taxes charged by a Municipal Board for the period during which the plaintiff 
alleges the premises to have remained vacant, and claims remission under Section 
151 of the Municipalities Act, is barred by Section 164 of that Act. 


B. S. Darberi for the applicant. 

S. N. Verma for the opposite party. _ 

The following judgments were delivered:— 

SULAIMAN, C. J.—In’ this case the plaintiff brought a suit for reż 
mission of certain water and house taxes alleged to have been illegally 
charged from.him by the Municipal Board, Cawnpore. His’ case was 
that the premises were vacant for the period for which the amount had 

charged and that he was entitled to a refund under Section 151 of 

e Municipalities Act. The court below has held that the suit is not 
maintainable. The Bench before which the revision came up for dis- 
“posal has’referred to us the following question , for answer:— 

Whether a suit brought for remission’ or refund: of certain house and 

. Water taxes charged by g Municipal Board for the period during which 
Civ. Rev. 50 of 1935 
112 


Salaiman, 
C. J. 
Bennet, J. 


Sslamaen, 
C. J. 
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the plaintiff alleges the premises to have remained vacant and claims re- 
mission under Section 151 of the Municipalities Act, is barred by Section 
164 əf the Act. 

Ordinarily a suit for recovery of money due is a suit of a civil nature 
and would be cognizable by a civil court under Section 9, C. P. C. unless 
the claim is barred by any specific provision of the law. No doubt the 
amount claimed is what was recoverable by the Municipal Board as a tax, 
and it may be said that the Municipal Board is a part of the Local Self- 
Government and disputes relating to taxes recoverable by it should not 
be entertained by civil courts. There are, however, numerous cases in 
which suits against Municipal Boards have been entertained and no such 
universal principle has been recognized. The main point to see is whether 
the court below is right in holding that the suit is barred under Section 
164 of the U. P. Municipalities Act (Act IL of 1916). 

Now Chapter V, and particularly Section 128 show that Municipal 
taxes are of several kinds—(1) those which are imposed on buildings or 
lands, (2) those which are imposed on persons, and (3) other taxes, e.g., 
on animals, vehicles, octroi, etc. In the first case valuation and assess- 
ment may be necessary, and in the second case at least assessment would 
be necessary. House tax and water tax are assessed on buildings or lands 
based on their annual value. On the other hand, there may be personal 
taxes, for example, on trades, callings, etc., and also on circumstances of 
inhabitants. 

Chapter V uses various expressions relating to taxes, e.g., imposition 
and alteration, consolidation, assessment and levy, collection, com position, 
exemption, recovery and also “refund and remission”. Obviously they 
all can not mean the same thing. Sections 128-137 come under the head- 
ing, “Imposition and Alteration of taxes”; Sections 138 and 139 come 
under the heading, “Consolidated taxes”; Sections 140-152 under the 
heading, “Assessment and levy of taxes”; Sections 153-159 under the 
heading, “Collection, composition etc”; Sections 160-164 under the head- 
ing, “Appeals against taxation”, and lastly Section 165 under the head- 
ing, “Formal defects in assessments and demands”. Sections 149 and 150 
have the marginal notes “Liability for payment of taxes”, whereas Sec- 
tion 151 has the marginal note “Remission by reason of non-occupation”. 
The Legislature has apparently drawn a distinction between liability for 
payment and remission on account of a certain reason. 

Under Section 151 a statutory obligation is cast upon the Municipal 
Board, other than one constituted in a hilly tract, when building or land 
has remained vacant and unproductive for 90 days or more 

to remit or refund so much of the tax of that year as may be propor- 
tionate to the number of days that the said building or land has remiined 
vacant and unproductive of rent. 

There is no discretion in the matter at all. The Section is imperative 
and the Board has no option but to grant remission or refund in such 
cases. Now prima facie it’ would appear that where a statutory duty is 
cast upon a Board to remit or refund a certain amount of money to a tax- 
payer, the Board should not be the sole judge in the matter whether or 
not it would discharge its statutory obligation. If this were so, then the 


~-= 


A.L. J. R z HIGH COURT 881 


imperative character of the provision would lose its force, and it would 
become merely discretionary. ‘When a statutory right is created in 
favour of a tax-payer for remission or refund, such a statutory right 
ought to be enforceable in a court of law and the Municipal Board ought 
to he compelled to carry out its statutory obligation in making the re- 
mission. Presumably the Municipal Board should not be allowed to have 
the last word on the subject. Sub-section (4) also suggests the same in 
an indirect way inasmuch as it provides that the burden of proving the 
facts entitling a person to relief shall be upon him and not upon the 
Board. It is difficult to believe that it could have been intended by..the 
Legislature that the Board may act arbitrarily, and simply decline to 
rerit or refund the amount leaving no remedy to the tax-payer in spite 
of che express provisions of the Act. In my opinion the statutory right 
conferred upon a tax-payer by this section must be enforceable in a court 
of law unless it be held that a claim for recovery of such an amount is 
expressly barred by any of the provisions of the Act. 

Now Sections 160-164 which come under the heading ‘Appeals 
against taxation” show what remedies a tax-payer is allowed against the 
decision of the Board. Under Section 160 an appeal lies to the Collectot 
from certai orders passed under Sections 143 and 147, and in the case 
of any other tax, an appeal against an assessment or alternation of assess- 
meat. Section 161 provides certain conditions relating to limitation and 
preliminary deposit; and Section 162 provides for a i ee to the High 
Court; and Section 163 regulates the payment of costs. Then Section 
a164 says, 

(1) No objection shall be taken to a valuation or assessment, nor 
shall the liability of a person to be assessed or taxed be questioned in any 

-other manner or by any other authority than is provided in this Act. 

(2) The order of the appellate authority confirming, setting aside or 
modifying an order in respect of valuation or assessment or liability to 
assessment or taxation shall be final; provided that it shall be lawful for 
the appellate authority, upon application or on his own motion, to review 
any order passed by him in appeal by a further order passed within 
months from the date of his original order. i 

Sub-section (1) consists of two parts, the first dealing with the cases 
of “valuation or assessment” which primarily refers to valuation and 
assessment of taxes on lands, buildings, etc; and the second “the liability 
of a person to be assessed or taxed”. The second portion does not refer 
to the liability of any property or land to be assessed or taxed, but to the 
liability of “a person” to be assessed or taxed. Now there is no section 
in this Chapter which fixes the liability of a person to be assessed or taxed 
unless the tax be a personal tax, like a tax on trades, callings etc., or 
Circumstance tax etc. Under Section 149 certain taxes on he annual 
value of buildings or lands are leviable primarily from the actual occu- 
pier or from the person in whom the right vests. But in that section 
the word used is “leviable”, which would obviously mean recoverable. ‘The 
words “liability of a person to be taxed” which occur in Section 164 are 
not used here. It, therefore, seems to me that what is prohibited is an 
objection to the valuation or assessment of tax on buildings and lands 
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and not liability to pay it; and what is also prohibited is the liability of a 

person to be assessed or taxed, and not his-right to claim a refund or re- 

mission. . 

It has been strongly argued that if a tax is liable to be remitted or 
refunded under Section 151 for a particular period, then it is not liable 
to be paid at all, and therefore a person who claims a remission or refund is 
necessarily objecting to his liability to be taxed for that period. In my 
judgment this conclusion does not follow. The tax had been duly assessed 
and the building had been duly taxed. Indeed, under Section 166, Sub- 
section (2) the occupier or owner had become liable for the payment of 
every tax upon the commencement of the period in respect of which such 
tax was payable. It may well be that the tax is actually realised in advance. 
It is only when later in the year it is found that the building has remained 
unoccupied for over three months that on due notice being given, a refund 
or remission is claimable. Thus the refund or remission does not imply 
that the house was not liable to be taxed for that period. What it implies 
is that although the house was liable to be taxed and was rightly taxed, 
there has come into existence a statutory obligation on the Board to remit 
or refund so much of the tax for that year as is proportionate to the 
period when the bujlding remained vacant. 

Section 151, Sub-section (1) does not say that the tax will not be 
chargeable. It merely enjoins that so much of the tax of that year should 
be remitted or refunded as is proportionate to the period of non-occupa- 
tion. It follows that the tax really exists, but the Board is directed 
either to refrain from recovering a proportionate amount out of the tax 
if not realised, or to refund it if already realised. , 

The words “remit the tax” do not mean that the tax itself is com- 
pletely extinguished and made non-existent. It merely means that the 
Board is not to recover it, that is to say, is to refrain from realising it 
The remaining of the word “remit” when used with reference to pay- 
ment, as given in Murray’s Dictionary is “To abstain from exacting; to 
allow to remain unpaid”. This also shows that the imposition of the tax 
is there, but the Board is to abstain from exacting it. 

Section 164, Sub-Section (2) rather suggests that the cases in which 
the jurisdiction of civil and criminal courts is barred are cases which come 
under the heading, “Appeals against taxation”, in which in certain events 
appeals lie to the Collector whose order is final. This sub-section refers 
to the order of the appellate authority being final in respect of “valuation 
or assessment, or liability to assessment or taxation”. Obviously these 
four words are the same four words mentioned in Sub-section (1) and 
the ranges of both the sub-sections are co-extensive. It is, however, not 
necessary to decide this point finally in this case. 

In the case of Upendra Nath Basu vw. Municipal Board, Benares', the 
claim for refund of such a tax was decreed by the High Court on the 
assumption that such a suit was maintainable. I am therefore of the 
opinion that when a person is claiming a remission or refund of the 
Municipal tax under Section 151, U. P. Municipalities Act, he is not really 
objecting to the liability of himself to be assessed or taxed within the 

171934] A. L J. 1066 
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meaning of Section 164(1). i 

My answer to the question referred to us is in the-negative. 

NIAMATULLAH, J.—The question which has been referred to this 
Full Bench is, 

Whether a suit brought for remission or refund of certain house and 

water taxes charged by a Municipal Board for the period during which 

the plaintiff alleges the premises to have remained vacant and claims re- 
mission under Section 151 of the Municipalities Act, is barred by Section 
164 of the Act. 

Section 151 (1) of the Municipalities Act runs as follows:— 

In a municipality other than one situated wholly or partly in a hilly 
tract, when a building or land has remained vacant and unproductive of 
rent for ninety or more consecutive days during any year, the board shall 
remit or refund so much of the tax of that year as may be proportionate 
to the number of days that the said building or land has remained vacant 
and unproductive of rent. 

This provision is imperative, and the person liable to pay the tax 
contemplated by the aforesaid section is, of right, entitled to a remission 
or refund of a proportionate amount of the tax, as therein provided. 
Where the law imposes a pecuniary obligation on a person or a local body, 
such obligation can be enforced in a court of law, unless its jurisdiction 
is expressly or by necessary implication excluded by some rule of law. It 
is said that Section 164 of the Municipalities Act excludes the jurisdiction 
of every court to entertain claims for remission or refund of taxes in 
terms of Section 151(1) already quoted. Section 164 runs as follows: 

” (1) No objection shall be taken to a valuation or assessment, nor shall 
the liability of a person to be assessed’ or taxed be questioned in any other 
manner or by any other authority than is provided in this Act. 

(2) The order of the appellate authority confirming, setting aside or 
modifying an order in respect of valuation or assessment or liability to 
assessment or taxation shall be final; provided that it shall be lawful for 
the appellate authority, upon application or on his own motion, to re- 
view any order passed by him in appeal by a further order passed within 
three months from the date of his original order. 

It will be seen that the first sub-section applies to an objection to (a) 
valuation or assessment, or (b) the liability of a person to be assessed or 
taxed. The reference to the Full Bench thus resolves itself to the question 
whether a claim to remission or refund of taxes amounts to or involves an 
objection to valuation or assessment, or the liability of a person to be 
assessed or taxed, within the meaning of Section 164(1). 

“Valuation” implies the determination of the value of a house or 
land for ascertainment of a tax at a given rate, which has reference to,such 
value. “Assessment” implies the determination of the amount of tax 
which may or may not depend upon the value of any property. A re- 
ference to Section 128 of the Municipalities Act will show that the Act 
contemplates a variety of taxes, some’ of which alone require the valuation 
of properties, such as houses and lands while others have to be assessed on 
considerations wholly independent of the valuation of properties. The 
expression “the liability of a person to be assessed or taxed” presents no 
difficulty, if the words “assessed and taxed’ are rightly construed. The 
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important point to be considered is whether the implication of the words 
“valuation”, “assessment” and “the liability to be assessed or taxed” 


embraces the idea conveyed by the words “remission” and “refund” used 
in Section 151. It seems to me that, far from this being the case, the 
words “remission” and “refund” presuppose previous valuation, assess- 
ment or the liability of a person to be assessed or taxed, as the case may 
be. When a person claims remission or refund, he accepts the valuation 
on which a tax is based, or the assessment which has been made, and his 
own liability to be assessed or taxed, but contends that the tax, properly 
assessed on valuation or otherwise and made payable by him, should not 
be recovered from him for a particular period, or, if he has already paid it, 
should be refunded to him. It cannot be said that he objects to the 
valuation on which the tax in question was based, or that the assessment 
which is made for the whole year was not rightly made, or that he should 
not have been declared liable to be assessed or taxed. He admits all these 
facts, and starting with such admission he offers to prove that “A building 
or land has remained vacant or unproductive of rent for 90 or more con- 
secutive days during any year” for which the tax has been assessed on 
valuation or otherwise and for which his liability to be assessed or taxed 
was determined and is no longer questioned. On proof of the. condition 
required by Section 151, no room for any controversy is left for enforce- 
ment of the obligation laid on the Board by that section. 

An examination of Chapter 5 of the Municipalities Act, in which 
the relevant sections occur, will show that it contains a scheme of which 
the object is to make that Chapter self-contained in respect of “valuation”, 
“assessment”, and “liability to be taxed or assessed” laying down the pro- 
cedure therefor and the extent to which the action of the Board in those 
respects can be challenged by appeal. Section 128 specifies the various kinds 
of taxes which the Municipal Board is empowered to impose. Al those 
taxes are not imposed by force of the Act, but the Board has to notify its 
proposal of imposing a particular tax and to invite objections from the 
inhabitants of the Municipality, who can question the propriety of the 
Board’s proposal. Such objection is to be disposed of by the Commis- 
sioner, or the Local Government in certain cases. The Commissioner or 
the Local Government, as the case may be, has the last word on the sub- 
ject as regards the propriety of imposing a particular tax. As already 
stated, there is a class of taxes which vary with the valuation of houses 
and lands. Where the Commissioner or the Local Government as the 
case may be, has allowed the imposition of such taxes, the Board has to 
assign an annual value to buildings and lands in the manner laid down 
by Section 140. The valuation is followed by assessment in accordance 
therewith (Section 141). The assessment list is to be published, and 
objections to “valuation” and “assessment” are invited (Section 143). 
Objections have to be drawn up in a given manner and are to be disposed 
of by the Board, or a committee empowered by delegation in its behalf, 
or an officer of Government or of the Board to whom the authority to 
dispose of the objections has been delegated. After investigation the 


decision of the authority empowered to dispose of the objections is to be f 


recorded in a separate book kept for the purpose. A new valuation or 
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assessment, whether involving valuation or not, is to be made for five 
years (Section 145); but the Board is empowered to alter or amend the 
assessment list before the expiry of that period in certain cases. Where 
the Board amends or alters the list, the same procedure is to be adopted as 
in case of the original preparation of the list. Section 146 is important 
in this connection, and provides that “an entry in an assessment list shall 
be conclusive. proof:— A 
(a) for any purpose connected with a tax to which the list refers, 
of the amount leviable in respect of any building or land during the period 
to which the list relates, and, 


(b) for the purpose of assessing any other municipal tax, of the annual 
value of any building or land during the said period.” 


Where an assessment, based on Waluation or otherwise, is made, either 
originally or by amendment, an ap is provided to the District Magis- 
trate, whose order is declared to be final. As regards the liability of a 
person to pay, as distinguished from his liability to be assessed or taxed, 
Section 149 gives a wide latitude to the Board as regards recovery of the 


tax from the owner or occupier, and expressly authorises a person con- . 


` sidering himself to be aggrieved to recover it from any other person who, 


according to him, is primarily liable. 

It will be seen that Section 151, which provides for remission or 
refund of a tax already assessed on valuation or otherwise, does not come 
anywhere in the scheme provided by the Act for valuation or assessment 
or the determination of a person’s liability to be assessed or taxed. ‘That 
section stands by itself, and makes the Board absolutely liable to remit 
or refund for the period therein provided. Having regard to the other 
Provisions preceding Section 151, the Board can never find it difficult to 
discharge its obligation. The assessment list being declared conclusive by 
Section 146, the amount of tax payable can never be a matter of con- 
troversy. Given the fact that a building or land was unproductive of 
rent for 90 or more consecutive days, the Board is directed, by the statute, 
to make a refund. ‘The intention of the Legislature obviously is that, if 
the Board refuses to do what it is enjoined by the Statute to do, tae 
ordinary courts should step in to give relief to an aggrieved person. 

The contention that in determining the amount of remission or re- 
fund the court necessarily readjusts the valuation or assessment is, in my 
opinion, not correct. As I have already indicated, the “valuation” and 


“assessment” are to be made in a particular manner provided by the Act, 


and if remission and refund of taxes be taken to imply alteration or re- 
adjustment of valuation and ‘assessment, as is contended, the procedure 
provided by the Act for alteration and amendment would have been made 
applicable which is not the case. 

There is hardly any decided case which can be said to be in point. 
In Upendra Nath Basu v. Municipal Boerd, Benares*, it was assumed 
rather than decided that a suit for refund is maintainable in a civil court. 
The Cantonment Board v. Kanhaiya Lal, decided by a Bench of which 
I was a member, related to a question arising under the Cantonment Code, 

"[1934] A. L. J. 1066 * 771933] A L J. 192 


886 HIGH COURT [1936] 


Rule 15 of which provides, 
No objection shall be taken to an assessment, nor shall the liability of a 
person to be assessed or taxed be questioned in any other manner or by 
any other authority than prescribed under this rule. 

It will be noticed that this phraseology is similar to Section 164(1) of 
the Municipalities Act. Kanhaiya Lal had taken a lease for 25 years from 
the Secretary of State, which provided for fixation of tax on the basis of 
net profit accruing to the lessee while he was. in the occupation of the 
“sarai” which was the subject-matter of the lease. Kanhaiya Lal instituted 
a suit for a declaration that the tax should be levied from him in the 
manner laid down by the lease. It was held that the Civil Court had no 
jurisdiction in view of Rule 15, already referred to, to entertain the claim. 


- Kanhaiya Lal had objected to the assessment made by the Cantonment 


Board contrary to the terms of the lease. His objection was to the assess- 
ment, and therefore the jurisdiction of the Civil Court was held to be 
ousted. If we hold in the present case that claim to remission or refund 
is tantamount to objection to assessment, we would be bound to hold that 


_ the jurisdiction of the Civil Court is ousted by Section 164(1) of the 


Municipalities Act. The crucial question, however, is whether a claira 
to remission or refund is an assessment, and this question could not be, 
and was not, touched in the Cantonment Boerd, Agra v. Kanhaiya Lal 
cited above. 7 


I have so far considered Section 164(1). ` Sub-section (2) of that 
section has na application, as there is no order of the appellate authority 
confirming, setting aside or modifying an order in respect of valuation 
or assessment or liability to assessment or taxation in question. As a 
matter of fact, Section 164 (1) bar objections to these matters, because 
they can be the subject of an appeal to the District Magistrate under Section 
160. So far as the order of the Board relates to claim to remission or 
refund, the Act does not contemplate any appeal, or an occasion for an 
appeal, for the simple reason that the Board is bound to act in the manner 
provided by Section 151. 


It may be said that a claim to remission or refund involves con- 
sideration of the question of fact whether the building or land remained 
vacant and unproductive of rent for 90 or more consecutive days during 
any year, and that any decision of the Board on that question should not, 
on principle, be allowed to be challenged in a civil court. In the first 
place, if the law has not given finality to the decision of the Board—and 
to my mind the Act has nowhere given such finality—there is no reason 
why on a disputed question of fact between the Board and the tax-payer 
the Civil Court should have no jurisdiction. In the second place we find 
that the interest of the Board has been sufficiently safeguarded by Sec- 
tion 151 (3), which makes it incumbent on the tax-payer claiming re- 
mission to give notice in writing of the fact of the building or land being 
vacant and unproductive of rent to the Board, and further by Section 
151, which provides for punishment of a person who fails to give notice 
for which remission or refund of the tax has to be given under Section 
151. i 
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For the reasons stated above I answer the question referred to the 


Full Bench in the negative. ` . 

BENNET, J.—In a civil revision of a decree of the Judge, Small Cause 
Court, Cawnpore the following point as amended has been referred to this 
Full Bench: i 
Whether a suit brought for remission or refund of certain house and 

water taxes charged by a municipal board for the period during which 
the plaintiff alleges the premises to have remained vacant, and claims 
remission under Section 151 of the Municipalities Act, is barred by Section 
164 of that Act. S oj 

The sub-section in question is: 

“United Provinces Act II of 1916” 164(1). No objection shall be 
taken to a valuation or assessment, nor shall the liability of a persón to be 
assessed or taxed be questioned in any other manner or by any other 
authority than is provided in this Act. 

- I propose to‘examine the meaning of this section from four points 
of view (1) Historical (2) Logical (3) -Analogy (4) Previous Rulings. 

(1) Historical. 

In the beginning the East India Company did not exempt its revenue 
officers etc., from the jurisdiction of the civil courts, and in Regulation II 
of 1783, Section X, there is a provision that revenue officers, salt agents, 
customs officers, etc., shall be amenable to the civil courts for any acts done 
in their official capacity contrary to the Regulations. But in time the sys- 
tem has changed and by different Acts the jurisdiction of the civil courts 
bas been barred in matters of taxation. For example in these provinces all 
matters of land revenue are barred by the U. P. Land Revenue Act, Act 
DOI of 1901.. All matters of income tax are by Section 67, Act 
XI of 1922. Under the Indian Forest Act, Act of 1927, Section 
82, money payable to Government is recoverable as if it were an arrear 
of land revenue, and this is also barred. Similar provisions exist for 
salt revenue and for customs. ‘The existence of such provisions is recog- 
nised by Sections 9 and 4 of the Civil Procedure Code, 1908, and the 
Civil Courts have jurisdiction to try “all suits of a civil nature excepting 
suits of which their cognizance is either expressly or impliedly barred.” 
The presumption is in favour of jurisdiction. 

Turning now to the history of municipal legislation in these pro- 
vinces, the early North-Western Provinces and Oudh Municipalities Acts 
of 1873 and 1883 provided for the imposition of taxes but the Acts do 
not contain provisions for appeals against taxation or for the barring of 
the jurisdiction of the civil courts. The Local Government had power 
to make rules for the assessment and collection of taxes imposed under 
the Acts, and those rules may have provided for appeals and for the bar 
of civil court jurisdiction. l 

When we come to Act I of 1900, N. W. P. and Oudh Municipalities 
Act Chapter V deals with taxation and enumerates the taxes which may 
be imposed and the method of imposing taxes, and for appeals against 
the assessment or levy of any tax to the Collector, Section 71(1), and 
then in Section 73 appears for the first time in identical language the 
Section 164(1) of Act I of 1916 under discussion, with the trifling 
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change that “any” has been replaced by “a” in two places. This histo- 
rical examination will, in my opinion, dispose of one of the arguments 
used for the applicant in revision. It was argued that Section 164 only 
barred the jurisdiction of the civil court where there was a right of 
appeal to the District Magistrate under Section 160(1), and that there 
would be no such ‘right of appeal in the present case and so the jurisdic- 
tion of the civil court was not barred. But in Act I of 1900 there was 
a right of appeal in every case: 

71(1) An appeal against the assessment or levy of any tax under this 

Act shall lie to the Collector etc. 

Accordingly Section 73 could not then be read as only barring the 
jurisdiction of the civil courts in certain cases. When the present Act 
Il of 1916 was passed and the right of appeal only granted in certain 
cases under Section 160(1), if it had been intended that the jurisdiction 
of the civil court would be barred only in such cases, then this would 
have been expressed by a corresponding change in the language of Sec- 
tion 164(1). But no such change was made and the same general 
language was used and I think therefore that the barring of jurisdiction 
must be taken to remain general as before. In Act I of 1900 there was 
no provision for remission on the ground of non-occupation. ‘This pro- 
vision has been introduced for the first time in the present Act of 1916, 
as Section 151, and the claim of the plaintiff is that his house remained 
wacant for a period for which Section 151 provides that the Board “shall 
remit or refund” a proportionate amount of the tax. The argument 
for the plaintiff applicant is that the right to remission or refund is not 
a matter contemplated by Section 164(1) as these words are not in that 
section. To this the reply is that the section was placed at the end of 
Chapter V on Taxation in the Act I of 1900 and was intended to cover 
all matters in that Chapter, and when it was reproduced as Section (164) 
(1) at the end of Chapter V on Taxation in Act I of 1916 it must be 
taken to cover all matters in that Chapter. This leads to the next con- 


sideration— 


(2) Logical. j 

Chapter V, Act IL of 1916, is headed “Municipal Taxation and at 
six places there are sub-heads in italics dividing the Chapter into various 
parts. These sub-heads are also new. They deal with imposition and 
alteration of taxes, consolidated taxes, assessment and levy of taxes on 
the annual value of buildings or lands or both, collection, composition, 
exemption and other matters relating to taxation, appeals against taxa- 
tion, formal defects in assessments and demands. I consider that as 
Chapter V deals with the whole business of taxation Section 164(1) 
should be read in a perfectly general meaning as applying to all the sec- 
tions of Chapter V as it did in the former Act. e argument was put 
forward that it should be divided into two parts as follows: “No objection 
shall be taken to a valuation or assessment” and it was said that this part 
alone applied to the present case of the assessment of house tax and water 
rate on a building. This argument was supported by the provision in 


Section 160(1) for appeals in such cases only against orders under Sub- 3 
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Section (3) of Section 143 or under Sub-section (3) of Section 147. I 
do not think this argument is correct because there was no such distinc- 


` tion in the former section for appeals, Section 71(1) of Act I of 1900. 


And also the question of valuation or assessment arises in the case of taxes 
other than “taxes on the annual value of buildings or lands”; such ques- 
tions arise in octroi, terminal tax, and tax on vehicles. The second part 
of Section 164(1) 
nor shall the liability of a person to be assessed or taxed be questioned in 

any other manner or by any other authority than is provided in this Act, 
is said to relate to taxes on persons only, and it is argued. that the house 
tax and water rate is a tax on buildings and lands and not on persons. 
It is argued that this part must correspond to the second part of Section 
160(1) 

and in the case of any other tax, an appeal against an assessment, or any 

alteration of an assessment, may be made to the District Magistrate. 

For the reason already given, that there has been no alteration in 
the language of what is now Section 164(1) although there has been 
alteration in the language of what is now Section 160(1), and the former 
section for appeals was perfectly general, I think this argument for 
dividing up Section 164(1) into two parts is unsound. Further I think 
it is unsound to say that it is the houses or lands which are taxed and not 
a person. The tax is merely. calculated on the annual value of the 
buildings or lands, just as in the case of octroi a tax is calculated on the 
value of an article imported, but in each case it is a person who has to 
pay the tax. Section 149 provides for the persons who are liable for 
taxes on the annual value of buildings or lands. Chapter VI “Recovery 
of certain Municipal Claims” provides for the recovery of taxes like the 
present on the annual value of buildings or lands by the issue of warrant 
and distraint by the municipal officers of the moveable property of the 
defaulter. Section 176 provides for a suit by the Board, and Section 
177 provides for the sums due being, after land revenue, a first charge 
on the buildings and lands. This chapter shows that a civil suit is not 
necessary for recovery but the Board has the privilege of recovering its 
taxation by its own officers. Municipal taxation is therefore throughout 
clearly exempt from the courts except the Board chooses to ask for the 
assistance of the civil court by a civil suit. i 
Another point is that it is logical to exclude all matters relating to 

taxation from the jurisdiction of the civil courts, but it is not logical to 
exclude some and to include others. If some matters in regard to taxa- 
tion were to be subject to the jurisdiction of the civil courts, surely it 
would be the more important matters such as valuation and assessment, 
which under Section 145 ordinarily stand good for five years, and it 
would not be the less important matter whether for a period of ninety 
days or more a proportionate amount of the annual tax should be rc- 
mitted for non-occupation under Section 151? It was argued that such 
remission or refund did not come under any of the words in Section 
164(1). Now as regards the word “assessment” and the words “valua- 


tion” it is true that there is the assessment list for five years under Section 
-145. But Section 151(1) in question does come under that part of 
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Chapter V which-has the sub-heading in italics “assessment and levy of 
Taxes on the Annual Value of building or land or both” and therefore 
Section 151 must relate to such matters. As regards valuation, when the 
building is unoccupied it is of no value to anyone, and the claim to re- 
mission’ or refund is based on this ground. The question of Section 151 
(1) is therefore one of valuation and the section gives a right to a claim 
“that the said building or land has remained vacant and unproductive 
of rent” and that the valuation entered in the assessment list is not correct 
for the period in question. Assessment is not defined in the Act, but 


_ I may refer to a definition in Behari Lal Chatterji v. Commissioner of 


Income Taxt, : 
The word assessment in Section 23(4) means determining the- total 
taxable income and the sum payable on it. 

Applying this analogy from the Income Tax Act, assessment under 
Chapter V of the Municipalities Act would mean “determining the 
annual value of buildings or lands and the sum payable on it” so far as 
the taxes in question are concerned. The question raised by Section 
151 (1) is therefore one oMannual value and assessment. I am also of 
opinion that the question also comes under the words in the next clause 
of Section 164(1) “the liability of a person to be assessed or taxed”. 
In my opinion the plaintiff desires to question his liability to be assessed 
or taxed for the period during which his house was unoccupied. I con- 
sider that these words do cover the owner of a house who has been 
assessed and taxed for a house and that the words are not confined to the 
case of a tax on person, an argument which was also put forward. 
Chapter VI shows that the remedy is against the person who is respon- 
sible for payment of house tax or water-tax. 

(3) Analogy. ` 

The meaning of Section 164(1) in the U. P. Municipalities Act may 
be seen by comparison with other Acts, which also deal with Local Self- 
Government. This section appears in the same words in the U. P. Dis- 
trict Boards Act, Act X of 1922, as Section 131 (1) and (2) with the 
unimportant difference that after the words “provided in this Act” 
follow the words “or in thè United Provinces Local Rates Act 1914.” 
There are only two taxes mentioned by the Act in Section 108, (e) local 
rate under Section 3 of the United Provinces Local Rates Act, 1914, as 
modified by this Act, and (b) a “tax on circumstances and property.” 
The provision in this Act was for “an appeal against an assessment or 
any alteration of an assessment of a tax on circumstances and property” 
to the District Magistrate, in Section 128(1). These provisions appear 
perfectly general. The United Provinces Local Rates Act, Act I of 
1914, provides for rates based on the annual value taken from double 
the land revenue. Such rates are recoverable under the Agra Tenancy 
Act and the Oudh Rent Act (Section 12) and under Section 14 “A suit 
shall not lie in any Civil Court to set aside or modify any assessment of 
a rate-imposed under this Act.” ‘The various Cantonments in these pro- 
vinces-are under the Cantonments Act, Act IL of 1924, which provides 

[1934] A L. J. 47 
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for taxation in Chapter V, and under Section 60 any tax may be imposed 
which may be imposed in a municipal area. In Section 84 it is provided 
““84(1) An appeal against the assessment or levy of, or against the rz- 


_fusal to refund, any tax under this Act shall lie to the District Magistrate 


— yo 
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etc.” Here we have a definite provision for an appeal against a refusal 
to refund, and the provision for remission or refund in Section 76 is 
similar to that in Section 151(1) of the Municipalities Act. It is to be 
noted that Section 88 which bars the jurisdiction of the Civil Court does 
not reproduce the provisions of Section 164(1) of the Municipalities 
Act, but only of Section 164(2) that the order of the appellate autho- 
rity is final. This matter is of some importance in view of a ruling 
which I now proceed to discuss, 

(4) Previous Rulings : 

The Cantonment Boerd, Agra v. Kanbaiya Lal,> by a Bench con- 
sisting of Mr. Justice-Niamatullah and Mr. Justice -Kisch is of impor- 
tance because the ruling sets out that the same matter came before four 
other judges of this court. Banerji and King, JJ., on one occasion and 
Mukerji and Bennet, JJ. on another occasion and all these six judges took 
the same view of the law on this subject; and further because this is the 
only case similar to the present which has come before the courts in which 
the question of jurisdiction has- been raised. The ruling sets out that 
Kanhaiya Lal took- a lease for 25 years from the Secretary of State which 
provided in para 7 “Taxation must be based upon the net profit of the 
lessee while in occupation of the Sarai”. Kanhaiya Lal sued to have it 
declared that it was binding on the Board to have house tax and water 
rate assessed on the net income and he got a. decree to that effect from 
the Subordinate Judge. His claim for a declaration that conservancy tax 


‘should not be more than Rs. 2. p.m. was dismissed, and he appealed to | 


the High Court against this dismissal A Bench. consisting of Banerji 
and King, JJ. dismissed the appeal holding that the civil court had no 
jurisdiction to question the liability of a person to be assessed or taxed 
and that the only method by which the plaintiff could challenge the 
order of the Cantonment Board was as provided in the rules made under 
the provisions of the Act for the assessment and collection of conser- 
vancy tax. Rule 15 was similar to Section 164 (1) Municipalities Act 
no objection shall be taken to an assessment nor shall the liability of a 
to be assessed or taxed be questioned in any other manner or by 

* any other authority than is prescribed under this rule. 
' Kanhaiya Lal then appealed to the District Magistrate against the 
taxation to house ‘tax and water rate not being in accordance with che 
decree of the Subordinate Judge and the District Magistrate made a re- 


‘ference of the point to the High Court and the reference came before Mr. 


Justice Mukerji and myself. We held that-the civil court had no juris- 
diction to interfere with the assessment made by the Cantonment Board. 
On page 164 it is stated: 
They considered that these provisions in the Act (Sections 84 and 88) 
also impliedly barred the jurisdiction of the civil court and that therefore 
71933] A L- J. 192 o 
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the decision of the Subordinate Judge in the civil suit in question is a 
decision which is altogether without jurisdiction and of no effect. 

Before this decision on an application for execution of the declara- 
tory decree the Subordinate Judge had dismissed the objection of the 
Board and the Board brought the appeal before Niamatullah and Kisch, JY. 
They took the same view and held on page 164: 

We are in entire agreement with the view already taken by two Benches 
of this court that the jurisdiction of civil court is excluded in all matters 
relating to any valuation, assessment, liability to assessment or taxation 
by a Cantonment Board. 

It was further held that the Civil Court could not enforce the lease 
as a composition arrangement, as 

To accept this contention would be to allow an evasion of the pro- 
visions of the Act by which the jurisdiction of the civil court is excluded 
in matters relating to Cantonment Taxation. 

It was further held that as the decree was wholly without jurisdic- 
tion and stra vires it should be ignored and could not be put into 
execution, and the appeal of the Board was allowed. 

Now the Cantonment Board like the Municipality maintains an 
assessment list for a fixed period (three years, Section 72). 

The claim of Kanhaiya Lal was that in a particular year the annual 
value of the Sarai was less than that in the list and that he could sue on 
this account in the civil court because of the clause of his lease. In the 
present case the plaintiff also claims that in a particular year the annual 
value of his house is less than that in the list and that he can sue in the 
civil court because of the provision for remission or refund in Section 
151(1). I do not see any distinction to be drawn between the two claims; 
if any distinction were to be drawn the case of Kanhaiya Lal would seem 
to be stronger for the jurisdiction of the civil courts because his claitn 
was founded on a lease, and claims on leases are ordinarily matters for 
the decision of civil courts. On the other hand the present plain- 
tiff claims under section occurring in a chapter on taxation, which con- 
tains a section barring the jurisdiction of civil courts. The other point 
is that Chapter V of the Cantonment Act does not contain an express 
provision barring the civil courts like Section 164 (1), but the various 
Benches held that because of the provision in Section 88, providing like 
Section 164(2) of the Municipalities Act that the orders of the appel- 
late authority are final, there was an implied exclusion of the jurisdiction 
of the civil courts. If such an implied exclusion was deduced in that 
Case it seems to me that an implied exclusion should be deduced in 
the present case from the fact that Section 164(1) does exclude “valua- 
tion, assessment, liability of a person to be assessed or taxed and that the 
refund or remission must also be impliedly excluded, because to decide 
whether refund or remission should be made the valuation, assessment, 
and liability to be taxed must be decided. Then there are four cases 
decided by the Hon. Chief Justice and myself as follows:—Municipal 
Board Mutira v. Radha Rawan, S. A. 1166 of 1931, decided on February 
20, 1935, where the plaintiff brought a suit for an injunction to restrain 
the Board from selling his property attached for non-payment of water 
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tax. The plaintiff claimed that the Board had not supplied him with 
a sufficient supply of water. It was held: 


Learned counsel for the respondent argued that Section 164 merely 
applied to the valuation or assessment to be made of a tax and he argued 
that the question of liability to taxation was not exempted by that section. 
But the section not only refers to valuation or assessment but also refers 
to the liability of a person to be assessed or taxed. The argument was 
that the liability to be assessed or taxed meant only the question of the 
amount of tax. We consider that this expression includes the liability 
of a person to be taxed at all and we consider that Section 164 exempts 
sny question in regard to the lability of the plaintiff to be taxed from 
the jurisdiction of the civil comrt. 

It is exactly the same argument which is now put forward which 
was not accepted in that ruling. The next ruling is Municipal Bosrd, 
Beneres v. Krishna $ Co., and on page 637 after quoting Section 164 
the learned Chief Justice observed: 

The marginal note added to the section is “Bar to jurisdiction of civil 
and criminal courts in matters of taxation”. Both the marginal note as 
well as the language of the two sub-sections indicate that it is the inten- 
tion of the legislature that matters of this kind are to be decided finally 
in accordance with the provisions laid down in the Municipalities Act 
and not otherwise, and that they should not be reopened in any civil 
or criminal court in any manner other than that which is provided in this 
Act. It is obviously intended that all objections to the valuation or assess- 
ment as well as to the liability or assessment of taxes shall be made either 
to the Board or appellate authority and that the ultimate decision of the 
appellate authority shall be absolutely conclusive and incapable of being 
reopened in any other court except in accordance with the provisions of 
the Act itself. : 

It is true that that case dealt with octroi duty, and the court held 
on page 637 

no suit for a refund of octroi which has been assessed by the Municipal 
Board on goods imported lies in a civil court on the ground that the 
goods were not in fact assessable or that the amount of assessment 
Was excessive. 

It seems to me that as this ruling treated the question of refund as 
coming under assessment, the same reasoning applied to the question 
of the refund in the present case coming under the term assessment. 

The third case is L. P. A. 102 of 1934, Sheo Nerain v. Town Area 
Panchayat Chbhabremax, unreported, decided on October 18, 1935. The 
plaintiff, a mukhtar, residing outside Chhabramau was taxed as an occupier 
of land because he practised in Chhabramau tahsil and sat on the ground 
in the tahsil compound. He sued for a declaration that.the assessment 
was illegal and that an injunction be granted against the defendant. The 
U. P. Town Areas Act, Act IL of 1914, provides in Section 14 for a tax 

to be assessed on the occupiers of houses or lands within the limits of the 
town area according either to their circumstances or to the annual value 
of the houses and lands occupied by them. 

*[1935] A. L J. 635 
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Section 15 provides for the panchayat to prepare an assessment list 
which is confirmed by the Town Magistrate. Section 18 provides for aa 
appeal to the District Magistrate “against the assessment or levy of any 
tax”. Section 18 (4) provides that: 

The decision of the appellate authority prescribed in Sub-section (1) 


of this section shall be final and shall not be called in question in any 
court. 


In this case the plaintiff had appealed to the District Magistrate and 


had lost his appeal. 


In agreement.with the view of the learned Single Judge (Young, J.) 
it was held in the L. P. A. 
Clearly by these provisions the jurisdiction of the civil court is barred. 
Reference was made to the rulings already quoted for Cantonment 
Boards and Municipal Boards for the proposition, and it was held that 
the provisions of Section 164, Municipalities Act, were similar to the pro- 
visions of the U. P. Town Areas Act and in both Acts the jurisdiction 
of civil courts was barred as regards the assessment or levy of taxation by a 
local self-governing body. The last of these four rulings is S. A. 248 of 
1933, unreported, Town Area Committee Mahaban v. Soban Lal, decided 
on October 30, 1935. The court below had granted the plaintiff an in- 
Junction restraining the committee from realizing a tax by attachment 
and sale of the property of the plaintiff. The plaintiff did not appeal to 
the District Magistrate. The plaintif was a school teacher who lived out- 
side the Town Area but attended a school inside the Area. He claimed 
that he was not liable to the tax. The court held: ° 
In our opinion a civil suit which aims at challenging the liability of the 
plaintiff to pay this tax or the assessment of such a tax does not lie. 
There are two Bombay rulings in which a similar view has been taken: 
Municipality of Wai v. Krishnaji' and Bora vw. Borsad Town Municipa- 
lity®, In the latter ruling it was held on page 609 in a suit for refund of 
alleged excess house tax paid to a Municipality: 

Thus the valuation in the first instance is placed in the hands of a 
committee. By a subsequent rule a remedy against over-valuation by 
this committee is provided in the shape of an appeal to the general com- 
mittee. It is, we think, clear that a Civil Court cannot put itself in the 
place of, or over, either the committee or the general committee and 
revise the valuation made by them. 


On a consideration of all these reasons I would answer the question 


referred in the affirmative and hold that the suit of the plaintiff is barred t 


by Section 164 of the U. P. Municipalities Act. 


By THE Court—The answer to the question referred is in the 
negative. l 
"23 Bom. 446 *24 Bom. 607 
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THE KING-EMPEROR* = 
Criminal Procedure Code, Sec. 164—Scope and extent of—Confession made by Lown Rocku 
accused to e magistrate—Magistrate must proceed tender Sec. 164, Cr. P. C. sa Jonn 
—Evidence of magistrate deposing to confession made by accused—Inadmis- . faerie 
sible. ; SanDERson 
The rule that where a power is given to do a certain thing in a certain Sm Suani Lat 
way the thing must be done in that way or not at all and other methods 5% Gronas 
of performance are necessarily forbidden, applies to Section 164, Criminal ee 
Procedure Code; and the effect of that section is clearly to prescribe the 
mode in which a confession is to be dealt with by a magistrate when made 
during an investigation, and to render inadmissible the evidence of a magis- 
trate deposing to a confession made to him by an accused. In other words 
where a confession is made by an accused to a magistrate in the course of 
an-investigation, the magistrate must proceed under Section 164, Criminal 
Procedure Code, or not at all. : 
Where the appellant was convicted mainly, if not entirely, on the 
strength of a confession said to have been made by him to a magistrate of 
which evidence was given by the magistrate but which was not recorded 
under Section 164, Criminal Procedure Code, beld, that such evidence of 
the confession was inadmissible and the conviction of the appellant should 
be set aside. 
Indian case law referred to. 
APPEAL from a decision of the High Court of Judicature at Lahore. 


C. Sydney Smith for the appellant. 

A. M. Dunne, K. C. and W. Wallach for the respondent. 

The following judgment was delivered by 

Loro RocHe—This an appeal in forma pauperis by special leave Lors Roche 
from a judgment of the High Court of Lahore dated October 10, 1935, 
which affirmed a judgment of the Additional Sessions Judge of Lyallpur 
dated April 16, 1935, convicting the appellant of dacoity with murder 
under Section 396 of the Indian Penal Code and sentencing him to death. 

The appellant was convicted mainly, if not entirely, on the strength of 
a confession said to have been made by him to a magistrate of which evi- 
dence was given by the magistrate but which was not recorded under Sec- 
tion 164 of the Criminal Procedure Code. It was not contended before their 
Lordships that the conviction could be supported if the evidence of the 
confession was inadmissible. Nor was it disputed that if the evidence 
was inadmissible, then, in the circumstances of this case, by well recog- 
nised principles laid down by this Board, it would be proper humbly to 
advise His Majesty to interfere (see Pillai v. The King-Emperor’, following 
in re Dille). Therefore the sole question for decision is whether such 
evidence was or was not admissible. The answer ultimately depends upon 

*P, C. A. 11 of 1936 . 
740 L A. 193 1L. R. 12 App. Cas 459 
114 


z 896 


CRIMINAL the m 


a 1898. 


Narn 
AHMAD 
v. 
EMPTOR 


Tord Roche 


PRIVY COUNCIL [1936 ] 


eaning and effect of certain sections of the Criminal Procedure Code, 


The most material sections are in the following terms:— 
In Part V.—Information to the Police and their powers to investigate:— 

157. (1) If, from information received or otherwise, an officer in 
charge of a police station has reason to suspect the commission of an offence 
which he is empowered under Section 156 to investigate, he shall forthwith 
send a report of the same to a Magistrate empowered to take cognizance of 
such offence upon a police report. 

159. Such Magistrate, on receiving such report, may direct an investi- 
gation or, if he thinks fit, at once proceed, or depute any Magistrate sub- 
ordinate to him to proceed, to hold a preliminary inquiry into, or otherwise 
to dispose of, che case in manner provided in this Code. 

162. ' (1) No statement made by any person to a police officer in the 
course of an investigation under this Chapter shall, if reduced into writing 
be signed by the person making it; nor shall any such statement or any 
record thereof, whether in a police diary or otherwise, or any part of such 
statement or record, be used for any purpose (save as hereinafter provided) 
at any inquiry or trial in respect of any offence under investigation at the 
time when such statement was made. 

164. (1) Any Presidency Magistrate, any Magistrate of thé first class 
and any Magistrate of the second class specially empowered in this behalf 
by the Local Government may, if he is not a police officer record any state- 
ment or confession made to him in the course of an investigation under 
this Chapter or at any time afterwards before the commencement of the 
inquiry or trial. f 

(2) Such statements shall be recorded in such of the manners hereinafter 
prescribed for recording evidence as is, in his opinion, best fitted for the 
circumstances of the case. Such confessions shall be recorded and signed in 
the manner provided in Section 364, and such statements or confessions 
shall then be forwarded to the Magistrate by whom the case is to be 
inquired into or tried. 

(3) A Magistrate shall, before recording any such confession, explain 
to the person making it that he is not bound to make a confession and that 
if he does so it may be used as evidence against him and no Magistrate 
shall record any such confession unless, upon questioning the person making 
it, he-has reason to believe that it was made voluntarily; and, when he 
records any confession, he shall make a memorandum at the foot of such 
record to the following effect:— 3 

“I have explained to (name) that he is not bound to make 2 confession 
and that, if he does so, any confession he may make may be used as evi- 
dence against him and I believe that this confession was voluntarily made. 

It was taken in my presence and hearing, and was read over to the person 

making it and admitted by him to be correct, and it contains a full and 

true account of the statement made by him. 
(Sd.) A. B. 
Magistrate” 

Explanation.—]It is not necessary that the Magistrate receiving and record- 
ae confession or statement should be a Magistrate having jurisdiction 
in Case. 


Section 364 occurs in part VI Proceedings in Prosecutions, Chapter 


XXV. 
° Trials. 


Of the Mode of taking and recording Evidence in Inquiries and 
It reads as follows:— 
364.—(1) Whenever the accused is examined by any Magistrate, or 
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by any Court other than a High Court established. by Royal Charter . . 
the whole of such examination, including every question put to him and 
every answer given by him, shall be recorded in full, in the language in 


ie which he is examined; or, if that is not practicable, in the language of the 


Court or in English: and such record shall be shown or read to him, or, 
if he does not understand the language in which it is written, shall be 
interpreted to him in a language which he understands, and he shall be 
at liberty to explain or add to his answers. ~ 

(2) When the whole is made conformable to what he declares is the 
truth, the record shall be signed by the accused and the Magistrate or 
Judge of such Court, and such Magistrate or Judge shall certify under 
his own hand that the examination was taken in his presence and hearing 
and that the record contains 2 full and true account of the statement 


language; and such memorandum shall be written and signed by the Magis- 
trate or Judge with his own hand, and shall be annexed to the record. 
If the Magistrate or Judge is unable to make a memorandum as above 
required, he shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the examination 
of an accused person under Section 263 or in the course of a trial held by a 
Presidency Magistrate. ok. ye 
The remaining section to be quoted is Section $33 which is in the fol- 


lowing terms:— 


§33.—(1) If any Court, before which a confession or other statement 
of an accused person recorded or purporting to be recorded under Section 
HO a ene a ea a aeea received in evidence, finds that 
any of the provisions of either of such sections have not been complied 
with by the Magistrate recording the statement, it shall take evidence 
that such person duly made the statement recorded; and, notwithstanding 
anything contained in the Indian Evidence Act, 1872, Section 91, such 
statement shall be admitted if the error has not injured the accused as to 
his defence on the merits. «= Ts 

(2) ‘Fhe provisions of this section apply to Courts of Appeal, Reference 


and Revision. 


The facts of the case so far as they are necessary for the decision of - 


the point may be very shortly stated.» The house of one Guran Das was 
broken into on the night of October 11, 1934, and a theft was perpetrated. 
A hue and cry was raised and villagers attempted to intercept the dacoits, 
and there was some shooting by the dacoits, or by one of them, with the 
result that a villager was wounded and died. -The appellant and a number 
of other men who were tried with him were later apprehended and were 
kept in custody. No one had identified the dacoits at the stage of the rob- 
bery or at the stage of the shooting but they were said to have been met by 
a camel driver rather later in the night. This man gave evidence and 
identified the appellant as one of the dacoits, but the High Court was of 
opinion that no reliance could be placed on this evidence. There was 
some circumstantial evidence as to\the stolen goods and as to a revolver 


. which was found in the possession of another of the accused (Haji) and 
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Cumt not of the appellant. This evidence, though raising a strong suspicion 


Lord Roche 


with regard to the appellant’ 8 position either as a participant ion the 
dacoity or as a receiver of goods stolen in the course of it, was, as has 
been already stated, insufficient to warrant a conviction. The evidence 
of one Mr. L. D. Vasisht, a First Class Magistrate, and therefore a magis- 
trate entitled to proceed under Section 164 was the determining evidence. 
This witness deposed that on November 14, 1934, on the application of 
the police and under the orders of the District Magistrate, he proceeded 
by car to the scene of the dacoity and to the places material to the events 
connected with it. The accused in handcuffs accompanied him in an- 
other car. The object was said to be that the accused, including the 
appellant, might be given the opportunity of voluntarily and after a 
caution leading the way and showing to the magistrates the places where 
incidents in the crime occurred. On arrival, the magistrate said that he 
excluded the police, or sent them to stand apart at a distance, and then 
was led round by each man and the places were pointed out. As to the 
appellant the Magistrate deposed that the result was a full confession to 
participation in the robbery and to firing a revolver in the course of the 
pursuit. The deponent said he made rough notes of what he was told 
and, after dictating to a typist a memorandum from the rough notes, then 
destroyed them. He produced, and there was put in evidence, a memo- 


“ do ae pe 


randum, called a note, signed by him, containing the substance but not ] 


all of the matter to which he spoke orally. The note was signed by him and 
at the end, above the signature, there was appended a certificate somewhat 
to the same effect as that prescribed in Section 164 and in particular 
stating that the magistrate believed that “the pointing out and the state- 
ments were voluntarily made”. But it was not suggested that the Magis- 
trate though he was manifestly acting under Part V of the Code either 


~~ pe. 


purported to follow or in fact followed the procedure of Sections 164 and : 


364. Indeed, as there was no record in existence at the material time, 
there was nothing to be shown or to be read to the accused, and nothing 
he could sign or refuse to sign. The magistrate offered no explanation `“ 
of why he acted as he did instead of following the procedure required by 
Section 164. The statement of the appellant when questioned by the 
Sessions Judge was a direct and simple denial that he had ever made the 
admissions the magistrate said he had made or done any of things he was 
said to have confessed to doing. The statements of the other accused men 
were to the same effect. 


The Additional Sessions Judge, acting on the admissions, found the 
appellant guilty, and on the strength of the same admissions held that he 
was the ringleader and the man who used a firearm and therefore sen- 
tenced him to death. The other accused were convicted and received 
sentences either of transportation or rigorous imprisonment. The High 
Court held the evidence of confessions admissible in the form in which ~ 
it was given, saying that “jt has long been held in this Court that evidence 
of this nature is admissible” and was “satisfied that all the accused have 
been properly convicted on their own confessions”. It therefore con- 
firmed the conviction and sentence. 

Upon the argument of the appeal the attention of the Board ae” 


i 
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rightly directed to a considerable number of decisions in the Courts of 
India dealing with the same or similar points arising upon the same statute 
or upon earlier statutes of much the same tenour. In the course of the 
judgments in these cases the various considerations on both sides have 
been presented and dealt’ with, so that their Lordships are not without 
information as to the views of Judges in India on the subject. But any 
lengthy review of the decisions is neither necessary nor helpful, the more 
as there emerges from the decisions great divergence of judicial opinion. 

The general tendency and state of authority in the courts of India 
as appears from these decisions is as follows:— 

In Lahore the High Court has held both ways. The most recent 
authority for admissibility is in 1933, Abdulle v. The Crown? and in 
1935, Bakbshen v. The Crown* and there are earlier cases to the same 
effect, viz., Shere Singh v. The Crown" and Feroz end Gulab v. Emperor’. 
But against admissibility are Farid v. The Crown", Allah Dad v. Emperor’. 
In Allahabad the decision in Emperor v. Rem Baren Shukla? is in favour of 
the appellant; but the practical result of this decision is much diminished 
by the very wide view taken by the Full Court of the scope of Section 
533 in Emperor v. Mubømmad Ali®. In Calcutta the decisions have been 
almost if not quite uniformly in favour of the inadmissibility of such 
evidence. See Queen Empress v. Bhairab Clunder Chuckerbutty* in 
which the leading jud t was given by Bannerjee, J. and concurred in 
by Maclean, C. J. The reasoning of this judgment is lucid and cogent. 
In the same sense are the following decisions: —Jai Nerayen Rai v. Queen 
Empress", Amiruddin v. Emperor", Legal Remembrancer v. Lalit Mohan 
Singh Roy"*. In Madras there is a closely reasoned decision of Parker, J. 
against admissibility Queen Empress v. Viren" but in the contrary sense 1s 
the decision of Tengedupalle Pedda Obigadu v. King Emperor’®. A deci- 
sion in Burmah favourable to the appellant, Thein Maung v. King Empe- 
ror!" was also called to the attention of the Board as were a number of other 
cases which, however, mainly turned upon the scope and effect of Section 
533 and upon the extent to which that section operated to cure defects 
and to enable statements or records not complying with the requirements 
of the material sections of the Code to be made admissible in evidence. In 
_ this case no question of the operation or scope of Section 533 arises and 

their Lordships desire to express no ‘opinion on that matter. It is here 
conceded that the magistrate neither acted nor purported to act under 
Section 164 or Section 364 and nothing was tendered in evidence as re- 
corded or purporting to be recorded under either of those sections. 

The matter to be considered and decided is one of plain principle and 
first importance, namely, is such oral evidence as that of the magistrate, 
Mr. Vasisht, admissible? It was said for the respondent that it was 
admissible just because it had nothing to do with Section 164 or with any 


tI i. R. 14 Lah. 290 ‘L LR. 16 Lah. 912 
*71881] 21 Punjab Record (Cr.) 36 ° [1918] 11 Punjab Record (Cr.) 22 
71921] L L R. 2 Lah. 325 3 [1931] 137 Ind, Cases 57 


s [1933] L L R 55 AIL 426=1933 A. L J. 479 
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H [1898] 2 Cal W. N. 702 71890] L L. R. 17 Cal 862 
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record. It was argued that it was admissible by virtue of Sections 17, 
21, 24 and 26 of the Evidence Act, 1872, just as much as it would be if 
deposed by a person other than a magistrate. It was also said, and with 
this argument their Lordships agree, that if the oral evidence was admis- 
bible then Section 91 of the Evidence Act requiring evidence in writing 
did not apply because the matter would in such a case not be one which 
had to be reduced to writing. For the appellant it was said that the 
magistrate was in a case very different from that of a private person, and 
that his case and his powers were dealt with and delimited by the Criminal 
Procedure Code and that if this special Act dealing with the special sub- 
ject matter now in question set a limit to the powers of the magistrate the 
general Act could not be called in aid so to allow him to do something 
which he was unable to do, or was expressly or impliedly forbidden to do, 
by the special Act. The argument was that there was to be found by 
necessary implication in the Criminal Procedure Code a prohibition of 
that which was here attempted to be done: in other words that the magis- 
trate must proceed under Section 164 or not at all. 

To this contention it was answered-that there was no ground for 
reading the word “may” in Section 164 as meaning “must” on the prin- 
ciple described in Julius v. Bishop of Oxford'®, There is no need to call 
in aid this rule of construction—well recognised in principle but much 
debated as to its application. It can hardly be doubted that a magistrate 
would not be obliged to record any confession made to him if, for 
example, it were that of a self-accusing madman or for any other reason 
the magistrate thought it to be incredible or useless for the purposes of 
justice. Whether a magistrate records any confession is a matter of duty 
and discretion and not of obligation. The rule which applies is a different 
and not less well recognised rule, namely, that where a power is given to 
do a certain thing in a certain way the thing must be done in that way 
or not at all. Other methods of performance are necessarily forbidden. 
This doctrine has often been applied to Courts—T'aylor v. Taylor®— 
and although the magistrate acting under this group of sections is not 
acting as a Court yet he is a judicial officer, and both as a matter of con- 
struction and of good sense there are strong reasons for applying the rule 
in question to Section 164. 


On the matter of construction Sections 164 and 364 must be looked ` 


at and construed together, and it would be an unnatural construction to 
hold that any other procedure was permitted than that which is laid down 
with such minute particularity in the sections themselves. Upon the 
construction adopted by the Crown, the only effect of Section 164 is to 
allow evidence to be put in a form in which it càn prove itself under 
Sections 74 and 80 of the Evidence Act. Their Lordships are satisfied 
that the scope and extent of the section is far other than this, and that 
it is a section conferring powers on magistrates and delimiting them. It 
is ‘also to be observed that, if the construction contended for by the 
Crown be correct, all the precautions and safeguards laid down by Sec- 
tions 164 and 364 would be of such trifling value as to be almost idle. 
Any magistrate of any rank could depose to a confession made by an 
accused so long as it was not induced by a threat or promise, without 
"L R. $ App. Cas. 214 WL, R 1 Ch D. 426 m 431 
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affirmatively satisfying himself that it was made voluntarily and without 
showing or reading to the accused any version of what he was supposed 
to have said or asking for the confession to be vouched by any signature. 
The range of magisterial confessions would be so enlarged by this process 
that the provisions of Section 164 would almost inevitably be widely dis- 


. regarded in the game manner as they. were disregarded in the present case. 


As a matter of good sense, the position of accused persons and the 
position of the magistracy are both to be considered. An examination 
of the Code shows how carefully and precisely defined is the procedure 
regulating what may be asked of or done in the matter of examination 
of accused persons and as to how the results are to be recorded and what 
use to be made of such records. Nor is this surprising in a jurisdiction 
where it is not premissible for an accused person to give evidence on oath. 
So with regard to the magistracy: it is for obvious reasons most undesira- 
ble that magistrates and judges should be in the position of witnesses in so 
far as it can be avoided. Sometimes it cannot be avoided, as under Sec- 
tion 533, but where matter can be made of record and therefore admis- 
sible as such there are the strongest reasons of policy for supposing that 
the legislature designed that it should be:made available in that form and 
no other. In their Lordships’ view it would be particularly unfortunate 
if magistrates were asked at all generally to ‘act rather as police officers 
than as judicial persons; to be by reason of their position freed from the 
disability that attaches to police officers under Section 162 of the Code; 
and to be at the same time freed; notwithstanding their position as magis- 
trates, from any obligation to make records under Section 164. In the 
result they would indeed be relegated to the position of ordinary citizens 
as witnesses and then would be required to depose to matters transacted 
by them in their official capacity unregulated by any statutory rules of 


| procedure or conduct whatever. Their Lordships are, however, clearly 


of opinion that this unfortunate position cannot in future arise beca 


Jin their opinion, the effect of the statute is clearly to prescribe the mode 


in which ‘confessions are to be dealt with by magistrates when made 


during an investigation, and to render inadmissible any attempt to deal: 
with them in the method proposed in the present case. The evidence of. 


Mr. Vasisht should therefore, in the opinion of their Lordships, have been 
rejected by the Court. The admission in evidence of Mr. Vasisht’s 
memorandum, such as it was, is a minor point. It does not appear to have 


been used by him merely to refresh his memory, but to have been put in 


"as a document. This is of no great importance, because if the oral 


evidence was allowed perhaps no more mischief was done by the admission 
of the memorandum; but it has always to be remembered that weight, 
or apparent weight, is lent to oral testimony by a written version of it 
closely related in time to the events described, and it is an additional 
objection to the proceedings under review that such a record as this should 
have been admitted in evidence. i 

For these reasons their Lordships have humbly advised His Majesty 
that this appeal should be allowed and the conviction of the appellant 
should .be set aside. a ' l 

Hy. S. L. Polak & Co.—Solicitors for the appellant. . 

Solicitor, India Office—Solicitor for the respondent. 
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LACHHMI NARAIN (Plaintiff ) 
Verses 
SHANKER LAL AND ANOTHER (Defendants) * 

Civil Procedure Code, Order 17, Rule 3—On date fixed for final disposal counsel 
makes application for further adjournment—Adjourmment refused—Case to 
proceed under Order 17, Rule 3—Legal practitioner—Statement of counsel 
to court that he bas no instructions—Reason to be specified. 
= A date was fixed for final disposal of a suit. Subsequently on the appli- 

cation of the plaintiff the date was changed. On the date so fixed counsel 
for the plaintiff moved an application for further adjournment and stated 
that he had no instruction’s except to move for adjournment. The court 
refused the adjournment. The result was that no evidence was produced 
on behalf of the plaintiff and two witnesses were tendered on behalf of 
the defendant, and the court passed a decree disposing of the suit on the 
merits. Held, that the case came under Order 17, Rule 3, Civil Procedure 
Code, and that being so no application lay for restoration. 

It is not proper for counsel either in the High Court or in the courts 
below to merely state to the court that they have no instructions. Counsel 
should clearly specify what is the reason of their failing to proceed with 
the case. It may be that they have not received their fee; it may be that 
their instructions have been withdrawn or it may be some other reason. 
But whatever the reason- is counsel should clearly state it to the court. 

Eisgz, APPEAL from an order of BaBU CHaTUR BEHARI LAL, Judge 
of Small Cause Court, Cawnpore. 


~ G. S. Pathak for the appellant. 
B. Malik, S. B. L. Gaur and Jagdish Swarup for the respondents. 


The Court delivered the following judgment:— 


These are four applications to this court, two first appeals and two 
civil revisions, and in all of these applications the point raised is in regard 


to an order of the court below refusing to restore a suit. The facts are ' 


as follows in regard to the various suits which were tried together. 
April 4, 1932 was fixed for issues and May 20 and 21 were fixed for final 
disposal. On April 8, 1932 Lachhmi Narain made an application on 
account of his son’s wedding asking that the date should be changed from 
May 20. The opposite party raised no objection and the court fixed the 
dates of June 3 and 4, 1932. June 3 was a holiday and on June 4 the 
case was taken up. There were two learned counsel on behalf of Lachhmi 
Narain. One of these learned counsel appeared in court and moved an 
application for further adjournment on the ground of a medical certi- 
ficate stating that his client was ill and had been ill for 5 or 6 days and 
would be ill for a further ten days. There was also the question of the 
witnesses who had been summoned for that date. A large number of 
witnesses had been summoned. Learned counsel for Lachhmi Narain 
stated that he did not know whether these witnesses had attended or not 
and that he had no instructions except to move for adjournment. The 


court passed the order that the case must proceed under Order 17, Rule 3 
*F, A. F. O. 7 of 1933 
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and that if counsel desired the evidence of Lachhmi Narain could be taken 
on commission, Counsel however did not take any further steps in the 
case. The result was that the court heard no evidence on behalf of 
Lachhmi Narain as none was produced and two witnesses were tendered on 
behalf of the opposite party and the court passed a decree disposing of the 
suits on the merits. In this Court it is argued that the case should be 
treated as one of dismissal for default of appearance and therefore that an 
appeal would lie against the order refusing restoration under Order 9, 


Rule 13. In Order 17, Rule 2 there is an Explanation added by this court ' 


that no party shall be deemed to have failed to appear if he is either 
present or is represented in court by an agent or pleader, though engaged 
only for the purpose of making an application. As learned counsel for 
Lachhmi Narain made an application for adjournment on his behalf the 
case therefore comes within this Explanation and cannot come as a case of 
default under Order 17, Rule 2. It was-not therefore open to the courts 
below to dismiss the case for default under Rule 2. The court has the 
option either of allowing the adjournment or of refusing the adjournment 
under Order 17, Rule 3 and the court in its discretion chose the latter 
alternative. Learned counsel argued that Rule 3would not apply because 
he said that the rule only applied where time has been granted on the date 
fixed for the suit and in the present case time had been granted to Lachhmi 
Narain on April 8 which was not a date fixed for the suit. We see no 
reason to accept this view of Rule 3 as there is nothing whatever in the 
language of the rule which indicates that it could bear such a meaning. 

The language merely is 
Any pasty ea whom tno ina fem granted ts prodee hik evidence ë 

cause the attendance of his witnesses etc. 

Rule 1(1) says the Court may, if sufficient cause is shown, at any 
stage of the suit grant time to the parties or to any of them, and may from 


. time to time adjourn the hearing of the suit. ‘These words are perfectly 


general and the word “adjournment” is not specified to refer to an order 
on any particular date. We consider therefore that the case came under 
Rule 3 of Order 17 and that being so no application lay for restoration 
and therefore there can be no revision or first appeal from order to this 
Court. We therefore dismiss these two first appeals from order and two 
revisions with costs. 

. One further point may be noted that we consider that it is not proper 
for coupsel either in this Court or in the courts below to merely state to 
the court that they have no instructions. Learned counsel should clearly 
specify what is the reason of their failing to proceed with the case. It 


| may be that they have not received their fee; it may be that their instruc- 


tions have been withdrawn or it may be some other reason. But what- 


‘| ever the reason is learned counsel should clearly state it to the court. In this 


case Mr. Khare had filed the pleading on behalf of Lachhmi Narain and 
his vakalatnama was on the record and he had therefore no. reason to state 
to the court on a later date that he had no instructions and to attempt to 
limit his appearance merely to moving an application for adjournment. 
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PRIVY COUNCIL 
COMMISSIONER OF INCOME-TAX, BENGAL 


Versus 
THE MERCANTILE BANK OF INDIA, LIMITED, AND oTHERS* 

Income Tax Act, Sec. 4—Assessees—Trustees of Y’s estate2—Controlling interests 

in companies—Com panies beld lerge reserve funds of acctmulated profits— 

Assessees required funds to pay estate duties—Scheme devised to provide funds 

for such duties—Com panies issued bonus debentures and allotted them as fully 

paid emong sherebolders—Debentures subsequently paid off by com ponies— 

Whether bonus debentures constituted income within meaning of Sec. 4. 

The assessees who were trustees of Y’s estate held controlling interests 
in numerous companies. ‘These companies held large reserve funds of 
accumulated profits. he assessees required large funds to gnable them 
to pay duties in relation to the estate of Y. In order to provide funds for 
such duties the companies by resolutions duly passed issued bonus deben- 
tures to their shareholders and applied accumulated profits in satisfaction 
of the amount due on the issue of bonus debentures, which were subse- 
quently paid off by the companies. On a question being raised whether 
these bonus debentures constituted income, profits or gains within the 


meaning of Section 4 of the Income Tax Act, Aeld, that they did not and © 


‘ were accordingly not liable to income tax. 
Inlend Revenue Commissioners v. Blott, [1921] 2 A. C. 171 and 
Commissioners of Inlend Revenue v. Fishers Executors, [1926] A. C. 
395 followed. Swan Brewery Company Lid. v. Rex, [1914] A. C. 231 
distinguished. 
APPEAL from a decision of the High Court of Judicature at Fort 
William in Bengal. 
A. M. Dunne, K. C., Gavin T. Simonds, K. C. and R. P. Hills for the 
appellant. 
A. M. Latter, K. C., L. P. E. Pugh and J. P. Lindon for the res- 
pondents. 


The folowing judgment was delivered by 


LorD THANKERTON— This is an appeal from a judgment of the High 
Court of Judicature at Fort William in Bengal, delivered on a reference 
of questions of law by the Commissioner of Income-tax, Bengal, under 
Section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922). 

These questions of law arose in.course of an assessment for supertax 
and surcharge made by the Income-tax Officer upon the respondents, as 
trustees of the late Sir David Yule, for the year ending March 31, 1932, 
in respect of Rs. 5,71,30,000, being the nominal amount of certain bonus 
debentures issued to them in respect of their shareholding in certain com- 
panies in the year ending March 31, 1931. ‘The respondents appealed to 
the Assistant Commissioner, Calcutta, and, while the appeal was pending, 
the Commissioner, of his own motion, made the present reference to the 
High Court, asking the following questions of law, viz.:— ~* 


First Question.—The assessee being in his own name and through nomi- | | 


*P. C. A. 34 of 1935 
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nees the holder (a) of the whole of the share capital of companies as Ca 
specified in the case, and (b) together with two trustees in their individual —— 
capacity, of the whole of the share capital of one company as specified; 2 
these companies being investment companies of the nature described in Comas- 


1936 


transaction specified in the case:...... (quare) was there by these trans- 


actions any income, profits or gains which accrued or arose to or were THE 
received by the assessee, within the meaning of section 4 of the Act? MERCAN- 


Second Question.—If any such income did arise, when did it so arise? ZZ BANK OF ć 


Inoa, LTD. 


Third Question—If any such income did arise, was its quantum an 
amount corresponding (#) to the full amount of the debentures or (b) Lord 
to such part only as derived from the received and accumulated revenue Thenkerton 
profits of the companies, and excluding such part as derived from appre- 
ciated valuations of the companies’ investment-holdings? 

Fourth Question.—In the latter alternative on what principles are the 
respective quanta to be accounted and ascertained? 

The parties were agreed in asking for the decision of the Board on 
the first question only. ‘The facts are fully set forth in the statement cf 
the case by the Commissioner, but they may be summarised as follows:— 
The late Sir David Yule died on July 3, 1928, leaving a very large 
estate, which mainly consisted of holdings of shares in 30 companies, with 
20 of which the present appeal is concerned, being the companies which 
issued the debentures in question. The Commissioner has divided these 
20 companies into two groups; in the first group all the capital was ordi- 
nary share capital, wholly held by the trustees in their own name or 
through nominees, the trustees being the beneficial owners of all the 
shares, and the debentures were issued wholly in the name of the trustees. 
In the second group, the trustees and their nominees did not hold all the 
ordinary share capital, the other shares being held by others of the 30 
companies, and in one cate, that of the Calcutta Discount Company, 
certain shares were held by two of the trustees individually. In the case 
of each company in the second group an issue of preferred ordinary shares 
was made to the trustees alone, and the debentures in question were there- 
after issued to the trustees in respect of their holding of the preferred 
ordinary shares. 

For the purposes of the argument before their Lordships no distinc- 
tion was drawn between the two groups of companies as regards the proce- 
dure under which the debentures came to be issued, and the procedurc 
of the Calcutta Discount Company, Limited, was taken as sufficiently 
typical of the procedure of all the companies for that purpose. . 

The following -is an extract from a special resolution of that com- 
pany passed on January 3, 1930, and confirmed on January 22, 1930:— 

2. That the capital of the company be increased by the creation of 
725 preferred ordinary shares of Rs. 100 each, and the same be issued to 
such persons as the secretaries may think fit. 

(a) The preferred ordinary sbarés shall rank in priority to the ordinary 
shares both as to dividend and repayment of capital, and shall carry the £ 
right to a non-cumulgtive dividend of such amount as may be declared 
by the company in general meeting, but so that the ordinary shares shall 
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Crv not be entitled to any dividend in any year unless and until at least 5 per 
isa cent. has been declared on the preferred ordinary shares for that year. 
a The said preferred ordinary shares shall have no further right to participate 

- Comans- in profits‘or surplus assets in a winding-up. 
eo (b) The date from which such shares shall rank for dividend shall be 
Tax ` the 1st day of January, 1930, or such later date as the secretaries shall 

v. think fit. 

o Of these 725 preferred ordinary shares, 629 were ded to the 


max Banx OF respondents, as trustees of the estate of the late Sir David: Yule, and the 
Tuot, L residue (96) partly to one trustee and partly to another. 


ut At the same time the Calcutta Discount Company, Limited, adopted 
a new article as Article 126 of its articles of association, from which the 
following is an extract:— 


126. The company in general meeting may at any time and from 
time to time pass a resolution that any sum not required for the payment 
or provision of any fixed preferential dividend and (ø) for the time 
being standing to the credit of any reserve fund or reserve account of the 
company, including premiums received on the issue of any shares, deben- 
tures or debenture stock of the company, or (b) being undivided net 
profits in the hands of the company, be capitalised, and that such sum 
be set free for distribution, and be appropriated as capital to and amongst 
the preferred ordinary shareholders and ordinary shareholders respectively 
in the proportions in which they would have been entitled thereto if the 
same had been surplus distributable profits, and in such manner as the 
resolution may direct, and such resolution shall be effective; and the 
secretaries shall in accordance with such resolution apply such sum in 
paying up in full any unissued shares in the capjtal or any debentures 
or debenture stock of the company on behalf of the .shareholders con- 
cerned, and appropriate such shares, debentures or debenture stock, and 
distribute the ‘same credited as fully paid-up amongst such shareholders 
in the proportions aforesaid in. satisfaction of their shares and interests 
in the said capitalised sum, or shall apply such sum or any part thereof on 
behalf of the shareholders aforesaid in paying up the whole or part of any 
uncalled balance which shall for the time being be unpaid in of 
any issued shares of any of the said classes held by such shareholders or 
otherwise deal with such sums as directed by such resolution. 


The following is an extract from minutes dated March 14, 1931:— 
CaLtcurra Discount Co., LTD. 


Minutes of the Secretaries, dated March 14, 1931. 

The secretaries having taken into consideration the financial position of 
the company and being satisfied that such position justified the distribution 
from the reserve fund of Rs. 1,45,00,000 in the form of a special capital 
bonus free of income-tax it was decided to recommend to the shareholders 
the payment of such a special capital bonus to be satisfied by the distribu- 
ee ee ee 
pany on March 24, 1931, of, Rs. 1,45,00,000 of debentures carrying 
interest at 3 pet cent. per annum from the first day of January, 1931, in 

° proportion to the number` of preferred ordinary shares respectively held 
by such members, 
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The notice convening the requisite meeting having been prepared it “vo 


was decided to issue the same to the shareholders. 1836 
Andrew Yule & Co., Ltd, — 
(Sgd.) J. Sme, ee ise OF 
Managing Director, eae 
Tax 
At an extraordinary meeting of the Calcutta Discount Company yr, 
held on March 24, 1931, the following resolutions were passed:— MERCAN- 


(1) That it is desirable to capitalise a sum of Rs. 1,45,00,000 being part iana, pac 


of the amount standing to the credit of the reserve fund and accordingly  —— 
that a special capital bonus of Rs. 1,45,00,000 free of income tax be Lord 
declared and such capital bonus be applied on behalf of the persons who on T banks ton 
the 24th day of March, 1931, were the holders of the 725 issued preferred 

ordinary shares of the company’ in payment in full for Rs. 1,45,00,000 

of debentures of the company carrying interest at 3 per cent. per annum 

from the first day ot January, 1931 (and to be charged upon the whole 
undertaking of the company). 


(2) That to the aboye resolution the secretaries‘be and they are hereby 
authorised to create and issue such debentures as a special capital bonus 
free of income tax credited as fully paid and to distribute the same to 
the helders registered on the 24th day of March, 1931, of the 725 pre- 
ferred ordinary shares in the company’s capital in proportion to the num- 
ber of such shares held by them respectively in full satisfaction of such 
capital bonus as‘ aforesaid. . : 

The following is an extract from the minutes:— 
CALCUTTA DISCOUNT COMPANY, LTD. 


Minutes of the Secretaries, dated March 25, 1931. 

The resolution passed at the extraordinary general meeting of the com- 
pany held on the 24th day of March, 1931, that it was desirable to 
capitalise Rs. 1,45,00,000 being part of the company’s reserve fund 
having been considered and it was decided to create and issue a series of 
debentures of a total nominal value of Rs. 1,45,00,000 consisting of 28. 
debentures of Rs. 5,00,000 each, one debenture of Rs. 4,00,000 and five 
debentures of Rs. 20,000 each all carrying interest at the rate of 3 per 
cent. per annum and to distribute the same to the holders registered on 
the 24th day of March, 1931, of the 725 issued preferred ordinary shares 
in proportion to the number of such shares held þy them respectively in 
full satisfaction of the capital bonus. One debenture for Rs. 5,00,000 
was thereupon sealed and directed to be registered with the registrar of 
joint stock companies and that on obtaining the registrar’s certificate the 
remaining debentures be sealed and issued. 

As a result of the foregoing proceedings debentures of the Calcutta 
Discount Company to the amount of Rs. 1,25,80,000 were issued to the 
respondents, the residue of the issue being allotted severally to the two 
trustees who each held a small quantity of the preferred ordinary shares. 

The debentures are dated March 24, 1931, and the amounts secured 
were repayable at latest on December 31, 1940, and were repayable at 
the option of the company at any time after three months’ notice. R 

The circumstances under which these debentures came to be issued 


Ivpia, Pro, 
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are conveniently summarised in the judgment of the High Court as 
follows: — 


All the companies had very large accumulations of undistributed 
profits. The actual figures are immaterial. The trustees had to meet very 
heavy outgoings for duties both in the United Kingdom and in India in 
relation to the estate of the deceased, and it was to provide funds for 
such duties that a scheme was devised whereby accumulated profits would 
come into their hands and be available for the purpose of meeting such 
charges. 

in fact the debentures were all redeemed by the companies at various 
dates prior to the end of February, 1933, but the crucial date in the pre- 
sent question is the date of the issue of the debentures. ~ 

The High Court decided against the claim of the Crown, holding 
that the case was governed by the principles laid down by the House of 
Lords in the cases of Inland Revenue Commissioners v. Blott and Com- 
missioners of Inland Revenue v. Fisher's Executors’. They rejected an 
argument of the Advocate-General directed against the validity of 
the proceedings of the companies upon the ground that it was not open 
on the case as stated by the Commissioner, which proceeds on the footing 
that the transactions of the companies are unimpeachable. This argu- 
ment was not pressed at the hearing before their Lordships. ” 


The question being whether, by the transactions in question, any 


income, profits or gains accrued or arose to or were received by the 


assessees within the meaning of Section 4 of the Indian Income-tax Acc, 
the Crown maintained (first) that the decisions in the cases of Blott and 
Fisher (supra), which were under the Imperial Income-Tax Act, were 
not applicable, and that the decision of this Board in Swan Brewery Com- 
pany Lid. v. Rex*, applied in the present case, and (second) that, in any 
event, the facts in the present case rendered it distinguishable from the 
cases of Blott and Fisher, in respect that the purpose of the transactions 
in the present case was not a,genuine company purpose, but for the 
individual benefit of the controlling shareholders. 


In the first place, their Lordships are of opinion that, as regards the 
point here in issue, there is no ground for distinction between the Imperial 


Act and the Indian Act. In Income-Tex Commissioner v. Shaw, Wallace - 


& Co.,* Sir George Lowndes, in delivering the judgment of the Board, 
while expressing a general warning against treating questions under these 
Acts as in pari materia, said, “The object of the Indian Act is to tax “‘in- 
come,” a term which it does not define. It is expanded, no doubt, into 
“income, profits and gains”, but the expansion is more a matter of words 
than of substance.” ‘This states compendiously the same view as is ex- 
pressed in regard to the Imperial Act by Lord Macnaghten in London 
County Council v. Attorney-General’. 

In the case of the Swan Brewery Company, the company had passed 
resolutions by which its capital was increased by a new issue of shares, 
and a portion of the accumulated profits standing to the credit of the 


*[1921] 2 A C 171 3 [1926] A. C 395 
[1914] A GQ 231 í [1932] 59 Ind. App. 206 at 212 
' *[1901] A C. 26 i p 
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reserve fund corresponding to the amount payable on allotment of the 
shares was transferred to the credit of the share capital account, the new 
shares being then allotted as fully paid among the shareholders pro rata. 
It was held by the Board that these transactions were in effect a declara- 
tion of a.dividend within the meaning of the Dividend Duties Act, 1902, 
of Western Australia, under Section 2 of which the word “dividend” was 
defined as including “every profit, advantage or gain intended to be paid 
or credited or distributed among the members of any company.” In 
delivering the judgment of the Board, Lord Sumner, referring to the 


argument of the appellant company, said:— 

The duty claimed is not, it is said, a duty on or in proportion to any 
advantage either to the company or the shareholder measured by the in- 
-creased stability of the company’s own position or the increased facility 
to the shareholder in marketing his shares: it is measured by and is levied 
upon the whole nominal value of the new shares allotted, which is not 
the same thing as the value of the advantage distributed. Is this argu- 
ment sound? ‘Their Lordships agree with the Supreme Court of Western 
Australia in thinking that it is not. There can be no doubt that the 
new shares were distributed and were not the same things as the old ones. 
They certainly were supposed to be advantages to the members of the com- 


THE 
Macan- 


TILE BANK OF 


Inoa, LTO. 


Lord 
T henkerion 


pany, none the less that the making of the issue was probably an advantage . 


to the:company also. In so flourishing a business doubtless they really 
were advantages. The new shares were credited as fully paid, and, what 
is more, they were fully paid, for after the allotment the company held 
£101,450 as capital produced by the issue of those shares and for that 
consideration, and no longer as an undivided part of its accumulated 
reserve fund. ‘True, that in a sense it was all one transaction, but that 
is an ambiguous expression. In business, as in contemplation of law, 
there were two transactions, the creation and issue of new shares on the 
company’s part, and on the allottees’ part the satisfaction of the liability 
to pay for them by acquiescing in such a transfer from reserve to share 
capital as put an end to any participation in the sum of £101,450 in right 
of the old shares, and created instead a right of general participation m 
the company’s profits and assets in right of the new shares, without any 
further liability to make a cash contribution in respect of them. In the 
words of Parker, C. J., ‘Had the company distributed the £101,450 
among the shareholders and had the shareholders repaid such sums to the 
company as the price of the 81,160 mew shares, the duty on the £101,450 
would clearly have been payable. Is not this virtually the effect of what 
was actually done? I think it is. 

It is unnecessary to resume in detail the facts in the cases of Blott and 
Fisher. In Blott’s case the company applied accumulated profits in satis- 
faction of the amount due on the ‘issue of bonus shares, while in Fisher's 
case accumulated profits were similarly applied in respect of bonus deben- 
tures. In the latter case Lord Cave (at p. 400) states the principle of the 
decision in Blo##’s case by quoting the opinion of Lord Haldane in that 
case, which was as follows:— ; 

My Lords, for the reasons I have given I think that it is, as matter of 
principle, within the power of an ordinary joint stock compan with 
articles such as those in the case before us to determine conclusively 
against the whole world whether it will withhold profits it has accumu- 
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Crm. lated from distribution to its shareholders as income, and as an alternative 
p not distribute them at all, but apply them in paying up the capital sums 
ee which shareholders electing to take up unissued shares would otherwise 
Coxas- have to contribute. If this is done, the money so applied is capital and 
SONER OF never becomes profits in the hands of the shareholder at all. What the 
pneg ı latter gets is no doubt a valuable thing. But it is a thing in the nature 
y of an extra share certificate in the company. 
THE The case of bonus debentures was held to be indistinguishable from 


Seer that of bonus shares. Nor does it seem possible to distinguish the facts of 
Inv, Lro, the present case from those in Fisher’s case, apart from the contention of 
par the Crown that the real purpose of the transactions in the present case 
Thenkerton TOrm a relevant ground of distinction. 

' The case of the Swan Brewery Company was referred to in certain 

of the opinions in Blot#’s case Lord Haldane (at p. 188) says:— 
There the transaction was in many respects analogous to that here. 
But the taxing statute was couched in very different language.... There 
were expressions in the judgment which may be construed as having 
gone rather further, and treated the payment made by the company as 
equivalent in substance to a payment by the company to the shareholders, 
and by them back to the company. It may have been so, and without a 
fuller knowledge of the facts in the case and of the local law than the report 
discloses, it is dificult to be quite sure about the point, but what is clear 
is that the wide character of the word ‘advantages’ was a primary con- 
sideration in what was said by their Lordships who took part in advising 
His Majesty, I therefore do not feel embarrassed by the decision in that 

Case, À 


Lord Finlay (at p. 199) thought that the reasoning in the Swan 
Brewery Company case was inconsistent with the decision of the House 
of Lords in Bouch v. Sproule®. Lord Cave (at p. 202) said that the 
decision in the Swan Brewery Company case was no doubt fully supported 
by the definition clause in the Western Australia Act, but that, E 
he would hold it to be inconsistent with Bouch v. Sproule. Lord Dunedin, 
who dissented in Blo##’s case, stated (at p. 203) that the Swan Brewery 
Company case was a decision upon an Australian statute in the words of 
which if anything became an “advantage” it would fall within the tax. 
Lord Sumner, who also dissented in Blot#’s case, and also delivered the 
judgment of the Board in the Swan Brewery Company case, was clearly 
of opinion (at p. 217) that what was said by the Judicial Committee in 
the latter case as to the effect in law and in business of a distribution of 
bonus shares, was part of the decision and could not be distinguished from 
Blot?’s case. 

Having carefully considered the judgment in the Swen Brewery 
Company case, and the varying views taken of it in Blof#’s case, their 
Lordships are of opinion that the judgment must be regarded as having 
been primarily based on the distribution of the new shares being advan- 
tages within the meaning of the particular Act under consideration, while 
the further. expression of opinion in the judgment rather regarded the 
transaction as involving, in substance, a distribution of accumulated 

” profits among the shareholders and a repayment by them to the Company, 
i "12 App. Cas. 385 
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although the operation was in fact short circuited. For the purpose oí 

the present question, their Lordships are-clearly of opinion that the deci- 

sions under the Imperial Income-Tax- Act are more relevant to the similar 

question under the Indian Income-tax. Act, than a decision under the 
| different terminology of the Western Australian Act. 

Lastly, their Lordships are clearly of opinion that the personal motive 
or purpose of the individual eras ae even if they hold a controlling 
interest in the company, is irrelevant, if it is made out that the company 
has in fact capitalised the accumulated profits. It is sufficient to, quote tie sig 
from the opinion of Lord Sumner in Fisher’s case, in the decision of which  —— 


, he concurred, as follows (at p. 411):— Lord 
T T benke: ton 


In any case desires and intentions are things of which a company is 

incapable. These are the mental operations of its shareholders and officers. 

_ The only intention that the company has is such as is expressed in or 

necessarily follows from its proceedings. It is hardly a paradox to say 

that the form of a company’s resolutions and instruments is their sub- 

stance. At any rate, in the present case, there is no need to distinguish 

/ between form and substance in the transaction itself or to refer to desires 

| or intentions, further than to examine what was done, for everything 

was carried out in plain terms and without concealment. What the 

= requisite majorities of the shareholders desired and intended is pretty 
| plain too, but, that is another’ matter. l 

Their Lordships, are therefore of: opinion that the first question of 

, law referred by the Commissioner of Income-T'ax should be answered in 

) the negative, that the judgment of the High Court should be affirmed, 

> and that the appeal should be dismissed with costs. They will humbly 

advise His Majesty accordingly. 
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| | Appeal dismissed 
The Solicitor, India Office—Solicitor for the appellant. 
Nye, Moreton 8 Clowes—Solicitors for-the respondents. ~ 


SAMPATIA BIBI alias KALLO AND ANOTHER anda 
versus 1936 
, SUBEDAR MAJOR MIR MAHBOOB ALI AND ANOTHER” — 
| ` Mobemmedsn Lew—Dower—Widow in permissive occupstion of property of ber a 2 
husbend—--Whetber bas a right to retain possession until payment of dower Benner, J. 
| debt—Evidence Act, Section 112—Whether applicable to Mobemmedans. 
Where 2 Mohammedan widow is not in proprietary possession but merely 
| in issive occupation of the property of her husband, the rule of 
Mo law that she has a right to retain possession until payment 
of her dower debt does not apply. 
| Muhammad Shoib Khon v. Zaib Jaban Begem, I. L. R. 50 All. 423 dis- 
| tinguished. . : 
Where a child is born during the continuance of a valid marriage between 
her mother and her father, the question of legitimacy must be decided in 
accordance with Section 112, Evidence Act, even though the parties are 
Mohammedans. Sibt Mobammad v. Mohammad Hameed, 24 A. L. J. 723 
followed. s 
| E +S. A. 1440 of 1933 
| 116 
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SECOND APPEAL from a decree of C. I. Davip Esq., Additional Sub- 
ordinate Judge of Allahabad, reversing a decree of MAULVI MUHAMMAD 
MuxHTAR Husar, Second Additional Munsif. 


Mabbub Alem for the appellants. 

Mukhtar Abmad for the respondents. 

The following judgment was delivered by 

BENNET, J.—This is a second appeal by Mst. Sampatia Bibi and Alam 
Ali defendants against a decree of the lower appellate court in favour of 
the plaintiff decreeing possession of a house to the plaintiff. The follow- 
ing pedigree is relevant:— 


X 


Shamsher l er 


| l =Mst. Sampatia widow 
Shamsad Ali 


Defendant Alam Ali appellant is the son of one Zahur Ali, and Mst. 
Sampatia married Zahur Ali after the death of her husband Sher. The 
claim of the plaintiff was that Sher was a Shia and as he had no children 
his childless widow Mst. Sampatia did not inherit any share in the house. 
He further pleaded that on the death of Sher, Shamsher inherited the 
whole house as sole heir and on the death of Shamsher his son Shamsad 
inherited the house, and on July 9, 1932, Shamsad sold the house by a sale 
deed to the plaintiff. And that defendant Mst. Sampatia was allowed by 
plaintiff to live in the house, and he now desires to resume possession of the 
house. The court of first instance dismissed the suit on the finding that 
Shamsad Ali was not the legitimate son of Shamsher Ali but was an illegiti- 
mate son and did not inherit any rights from Shamsher Ali. The plaintiff 
appealed to the lower appellate court and the lower appellate court held 
that Sher was a Sunni and not a Shia and therefore Mst. Sampatia as widow 
of Sher inherited 1|8th share in the house. 


The lower court further held that Shamsad was a legitimate son of 
Shamsher Ali and therefore, inherited 7|8 of the house from Shamsher Ali. 
It also found that plaintiff obtained possession of his sale deed and plain- 
tiff permitted Mst. Sampatia to come to reside in the house at a later date 
and her claim that she was residing in the house in lieu of dower was not 
established. The court below therefore granted a decree to the plaintiff 
for joint possession with Mst. Sampatia, the share of the plaintiff being 
14 annas and the share of Mst. Sampatia being two annas. The appeal of 
Mst. Sampatia claims that she is entitled to the whole house of which she 
is in possession in lieu of dower and also that if that be not established 
then the plaintiff has no right to suit as he is illegitimate, and that the 
court below was wrong in relying on the presumption of legitimacy as 
there is no absolute presumption of legitimacy under the Mohammedan 
law. Turning to the question of dower first, learned counsel for the 


on 
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appellants relied on Mubammad Shoib Khan v. Zaib Jahan Begam; Imtiaz 
Begam v. Abdul Karim Khen’ and Zemin Ali v. Azizunnissé®. In I. L. R. 
50 All. 423, it was held that the right of a Mohammedan widow is founded 
. on her power as creditor for her dower to hold the property of husband of 
which she has lawfully and without force or fraud obtained possession until 
her debt is satisied. But it does not follow from this that unless and until 
the widow actually enters into possession of the estate on the express 
assertion that she is taking possession in lieu of her dower debt, she cannot 
subsequently be allowed to raise such plea. On p. 425 it is shown in the 
ruling that the widow in question obtained possession of the property 
by mutation, that is, she was entered as the owner of the property and 
she was in possession as an owner. Now the finding in the present case 
of the lower appellate court is as follows:— 

I would also agree that it has not been proved that Mst. Sampatia is in 
possession in lieu of dower. It is in evidence that Sher Ali died 3 or 4 years 
after his marriage; in this period it is difficult to believe that she could have 
thought about or demanded her dower. No occasion for the demand is 
shown, the story therefore does not strike me as true. Sampatia then re- 
married, and this husband died, say about 6 years ago; she was during her 
marriage living with him and the evidence for the defendant concedes that 
plaintiff took possession of a privy in the house about the same time; it is 
difficult to believe that if Sampatia was in possession she would keep silent 
about it; it is more reasonable to think that plaintiff was in possession so 
that when the woman was turned out she was allowed by plaintiff to live 
here, so that I believe she is living in the house not in lieu of dower but 
permissibly through plaintiff. 

The lower court may not be correct in its view that there was any 
legal necessity for an admission of dower to be made or for the defendant 
to assert that she was taking possession in lieu of dower, but the lower 
court has found as a definite fact that her possession was merely permissive 
by license of the plaintiff, and the case is therefore altogether different 
from that in LL.R. 50 All. 423, where the widow was entered in the 
khewat as a proprietor. A similar principle was laid down in 28 A.L.J. 
1587 and in 1933 A.L.J. 483. In all these cases however the widow was 
in proprietary possession and in 28 A.L.J. 1587 her name was also entered 
in the khewat by mutation. I consider that in the present case as the 
widow was not in proprietary possession but merely in permissive occupa- 
tion as shown by the finding of the lower appellate court, which is binding 
on this Court in second appeal, the rule of Mohammedan law that she 
has a right to retain possession until payment of her dower debt does not 
apply. 

The next point which was argued was in regard to the finding of the 
lower court that the vendor of the plaintiff Shamsad Ali was legitimate. 
Now the argument in ground No. 1 of appeal was 

Because there is no absolute presumption of legitimacy under the Moham- 
medan law and in the particular circumstances of this case the court below 
has erred in relying on any such presumption. 

IL L R. so All- 423 "28 A. L. J. 1587 
"1933- A, L. J. 483 
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The ground is incorrect in assuming that the court below relied - 


only on a presumption or that the presumption considered by the court 
below was an absolute presumption of legitimacy under the Mohammedan 


law. On the contrary the court below sets out the evidence of Mahboob . 


Ali, the plaintiff, to the effect that when he was away in service Shamsher 
brought a woman Mst. Babhni some 50 years ago and marriage took place 
with Mst. Babhni some two or four years later and Shamsad was born to 
that union one or two years after marriage. Another witness for the 
plaintiff, Mohammad Husain, stated that Shamsad was the son of Shamsher 
and Mst. Babhni after they were married.and that the witness was present 
at the marriage. Another witness for the plaintiff, Hifazat Husain, gave 
evidence that the mother of Shamsad was legally married to Shamsher. 
Evidence to the contrary was. given for the defence. The court found 
after considering the evidence: So 


Therefore with the presumption in favour of plaintiff’s version and the 
evidence of Mohammad Husain I prefer to believe that Shamsad was the 
legitimate son of Shamsher, and differing from the finding of the learned 
Munsif I hold accordingly. l l ' 

It is clear therefore that the court below relied on the evidence and 
did not consider that there was any absolute presumption. The court 
however did refer to “the presumption in favour of the legitimacy and 
the evidence for the plaintiff.” No rule was referred to by the appellant 
for the proposition that there would be no presumption under the Moham- 
medan law of legitimacy if the marriage were proved. In Sibt Mobam- 
mad v. Mobemmad Hameed and others* it was held by a Bench of this 
Court that where a daughter was born during the continuance of a valid 
marriage between her mother and her father, who were Muslims, but her 
birth was within six months of the’ date of her parents’ marriage, the 
question of legitimacy must be decided in accordance with Section 112 of 
the Evidence Act, although its provisions conflict with the rules of Moham- 
medan law and the child was therefore legitimate daughter of her father: 
that Section 112 of the Evidence: Act applies by its terms to all classes of 
persons in British India and no exception is made in favour of -Moham- 


- medans. Reference was also made to Khajab Hidayat OoWab v. Rai Jan 


Khanum® where it was held by their Lordships that’ under the Moham- 
medan law continual cohabitation and acknowledgment of parentage is 
presumptive evidence of marriage and legitimacy. In Mahomed Bauker 
Hoossain Khen Babadoor v. Shurfoon Nissa Begum? it was laid down that 
by the Mohammedan law the legitimacy‘ of a child of Mohammedan parents 
may be presumed or inferred from circumstances without any direct proof 
either of the marriage between the parents or of any formal act of legiti- 
mation. Wilson’s Anglo-Mohammedan Law, Paragraph 30, lays down 
that the due fulfilment of the formal requirements of marriage may be 
presumed in default of evidence to the contrary from (a) continual co- 


habitation as husband and wife; or (b) the fact of the man acknowledging 


as the son a child born to the woman. In Section 50 of the Indian 


124 A L J. 723 . "3 Moore's L A. 295 
‘3 Moores L A. 136 . 
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Evidence Act, Illustration (a), where the question is whether A and B 
were married, the fact that they were usually received and treated by their 
friends as husband and wife is relevant. Reference was also made to the 
presumption of legitimacy laid down in Tyabji’s Mohammedan law, Para- 
graph 81. In view of these authorities it does not seem to me that the 
finding of the lower court is in any way incorrect. The lower court 
acted on the presumption which undoubtedly exists even though the 
parties are Mohammedans and on the positive evidence which was given 
in favour of the plaintiff and on a consideration of these facts the lower 
court has come to the conclusion that the legitimacy of Shamsad as the 
son of Shamsher Ali has been proved. 

No ground has been made for interference with the decree of the 
lower appellate. court and I therefore dismiss this second appeal . with 
costs. 


Permission is granted for a Letters Patent appeal. 
Appeal dismissed 
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KOCHERLOKOTA VENKATA JAGANNATHA RAO GARU, 
ZAMINDAR OF POLAVARAM (Defendant) 
Versus 
MAHARAJA RAVU VENKATA KUMARA MAHIPATI SURYA RAO 
BAHADUR, ZAMINDAR GARU OF PITTAPUR AND O 
: (Plaintiffs) - 
[And cross-appeal]* 
Civil Procedure Code, Or. 21, R. 92—Statutory period for setting aside execution 
sale—Expires—Title of auction-purcbaser becomes aniinpeacbable—No spe- 
cial period of limitation for an application for an order for confirmation— 
Transfer of Property Act, Sec. 55 (4) (b)—Reconveyance of part of pro- 
perty purchased at an execution sale—Sale of rest of the property confirmed 
Whether transaction amounts to sale—Vendor’s Hen for unpaid purchase 
price. f 
After the expiry of the statutory period for setting aside an execution 
- sale the title of the auction-purchaser becomes unimpeachable and a certi- 
ficate of sale granted by the court is in such a case a formal document 
of title. In the absence of an order setting aside the execution-sale the 
court is bound to confirm it and the law does not prescribe any special 
period of limitation for an application for an order for confirmation. 
After an execution-sale of a mortgaged property in favour of the mort- 
gagee decree-holder, the parties came to terms and the mortgagee-purchaser 
agreed to sell one of the villages purchased by him to the mortgagor for 
a stated sum of money. The Court was informed of this arrangement 
with the result that the court passed a formal order confirming the sale of 
the rest of the property, but not of the village which was the subject- 
matter of the agreement. Held, that the transaction was in substance a 
sale by the auction-purchaser to the original proprietor and a statutory 
charge for unpaid purchase money was created in favour of the vendor. 


*P, C. A. 30 of 1932 and 98 of 1933 


we 
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ada APPEAL from a decision of the High Court of Judicature at Madras, 
iss Teported in I. L. R. 54 Mad. 163. ` 
Jaux 


M. C. Sidney Smith for the appellant. 


mk L. DeGruyther, K. C., Subba Row and Sastri for the respondents. 
aes The following judgment was delivered by . 
Kumara Sm SHapr Lat—The circumstances, which led to the action giving 


MauIPATI ise to these consolidated appeals brought by both the parties, may be | 
Sir Sbedt Let shortly stated. One Krishna Rao, the late Zamindar of Polavaram in the 
Madras Presidency, borrowed, on different dates, from the Maharajah of | 
Pittapur (to be described hereinafter as the plaintiff) large sums ot ' 
money; and secured the payment thereof by executing three successive - 
mortgages of his estate in favour of the creditor. The last of these mort- 
gages was granted on October 22, 1913, as a security for a loan of more 
than three lakhs of rupees; and it was on the strength of this mortgage 
that the plaintiff instituted, after the death of the mortgagor, a suit for — 
the recovery of the debt, impleading as defendant the mortgagor’s widow. 
She subsequently adopted a minor boy, Jagannatha Rao, as a son to her 
deceased husband, and the adopted son was then added as a defendant 
(to be referred to hereinafter as the defendant). The suit resulted in a , 
decree for more than four lakhs of rupees, to be realised by the sale of the 
mortgaged property. The decree-holder brought the property to sale, and $ 
on October 28, 1920, he himself purchased it with thé leave of the Court ’ 





Y - -_ 


for six lakhs of rupees. After deducting from that price the sum duc " 


to him under the decree, he deposited the balance, Rs. 139,986-1-0 in . 
Court. 


It appears that the widow and her son were anxious to retain the 
village of Polavaram (with its hamlets), which was the ancestral pro- 
perty of the Zamindar; and it was, therefore, arranged between the 
auction purchaser and the minor’s mother that the former should re- 
convey, for the sum deposited by him in Court, the village to the minor. 
But that sum was claimed by the puisne mortgagees, and it was then 
agreed’ that the minor’s mother, who was his guardian, should pay 
Rs. 139,986-1-0 for purchasing the village in question. Pursuant to this 
arrangement, the auction purchaser and the guardian submitted, on 
November 29, 1920, an application to the Court stating the terms of che 
compromise and asking it to sanction the compromise as a transaction 
beneficial to the minor. Thereupon the Court made the following order:-- 

- The sale of the property sold in auction on October 28, 1920, is con- 
firmed, with the exception of the property set out in the compromise peti- 
tion of November 29, 1920, which the decree-holder has agreed to leave to 
the minor Zamindar of Polavyaram on the terms of the compromise petition. 
r + * + x + 
A sale certificate for the extent of property, the sale of which is con- 
firmed, will be issued to the plaintiff. 

The guardian was, however, unable to find the money for payment to 
the plaintiff, but, as she was anxious to acquire the property for her 
é minor son, she, on his behalf, granted on December 14, 1920, a simple 

mortgage of the village to the plaintiff as a security for the price, with her 
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;personal covenant for the payment thereof. But no payment was made 
to the mortgagee in satisfaction of the debt, and he brought in May, 1924, 

’ the present action against the defendant, who had attained majority; and 
,sought to recover the money by sale of the mortgaged property. 

To this action various defences were raised, but they were overruled 
by the trial Judge who granted a decree for sale. On appeal, the High 
Court held that the transaction could not operate as a mortgage, as the 
deed had not been attested as contemplated by the definition of the 
‘expression “attested” contained in the Transfer of Property (Amend- 
ment) Act, No. 27 of 1926. This finding has not been challenged on 
behalf of the plaintiff, and must be-treated as final. 

The plaintiff, however, sought the same relief on the strength of 
his alternative claim to have a vendor’s lien for the unpaid purchase 
price, which constituted a charge on the property sold by him. This 
claim has been disallowed by the High Court on the ground that the 
transfer in question was not a sale which would create a lien in favour 
‘of the plaintiff. The learned Judges did not, therefore, declare the debt 
~to be a charge on the village, but treating it as an unsecured debt they 
directed that it should be realised from the “general assets” of the 
» defendant. 
| "The question which their Lordships have to determine is whether 
the transaction of November 29, 1920, whereby the village in question 
became the property of the defendant did or did not amount to a sale. 
That village, along with other mortgaged property, was, as stated, sold 
to the plaintiff on October 28, 1920; and the period, within which the 
judgment-debtor could apply to the Court for setting aside the sale, 
was 30 days from the date of the sale. During that period no such 
application was made by him, and the „title of the auction purchaser 
became unimpeachable. On November .29, 1920, the Court executing 
the decree made an order confirming the sale in favour of the plaintiff 
in respect of all the property purchased by him except the Polavaram 
village. The reason for this exclusion was clear. In accordance with 
the compromise, which had received the sanction of the Court, this 
village was to become the property of the defendant, and it was, there- 
fore, considered to be-an act of supererogation, first to record a formal 
. order confirming the judicial sale thereof in fayour of the auction pur- 
chaser, and then to sanction ‘its sale by him to the defendant. It is 
obvious that, after the expiry of the statutory period for setting aside 
the sale, there was no person who could question the title of the auction 
purchaser, and a certificate of sale granted by’ the Court would in such 
T2 case be a formal document of title. In the absence of an order setting 
| aside the sale the Court is bound to confirm it, and the law does not 
| prescribe any special period for an application for an order of con- 
firmation. i 

Moreover, the transferee agreed to accept such right, title, and in- 
terest, as the transferor had acquired by the Court sale; and he cannot be 
allowed to impugn the character of the transaction which alone enabled 


him to keep the property. 





j 
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Crm. It is, however, argued that the consideration for the transaction ( 
1936 consisted of two parts, viz.: a sum of money, and a promise by the trans- 
feree to abstain from raising objections to the auction-sale of the mort- 
jacan- gaged property; while sale, as defined by Section 54 of the Transfer of 
Rao Garu Property Act, IV of 1882, is a transfer of ownership in exchange for a 
*..° price. Now, the transfer was made apparently for a definite sum 
Mamari Of money, and was described as a sale. It is true that the deed 
of compromise mentions also the promise in. question but aparc 
Su Shadi Lal frGm the fact that this promise was valueless, there is hardly any instru- 
ment of sale which does not contain some stipulations by the parties; 
and if the addition of a covenant by the transferee would change, its 
real character, it would be difficult to find a transaction which could be 
held to be a sale. For example, a covenant by the purchaser: giving the 
vendor a right of pre-emption does not convert the sale into some other 

transfer, even-though the transferee would, in. the absence of such a cove-. | 

nant, have paid a larger price for the property. There can be little doubt 

that both the parties intended the transfer in question to be a sale, and inf. 

substance-it was nothing but a sale. 


, Their Lordships are, therefore, of the opinion that the transfer of 
the property by tbe plaintiff to the defendant constituted a sale; and 
under Section $5 (4) (b) of the Transfer of Property Act the seller was 
entitled to a charge-upon the property in the hands of the purchaser for 
the amount of the purchase money and for interest thereon. This charge 
can be enforced by a sale of the property under Section 100 of that 
statute and under Order 34, Rule 15, of the Civil Procedure -Code, as 
in the case of a simple mortgage. 


The learned Judges of the High Court concurred with the trial 
Court that the plaintiff's ¢laim -amounted, on July 6, 1925, to 
Rs. 202,591-9-0, and they awarded atret eron aee per cent. per 
annum -from that date until the date vf payment: They also found that, 
as the defendant was a minor at the time of the transaction in question, 
he could not be held personally ‘responsible: for the payment of the debt. 
This finding has not been contested, and as the claim for the personal 
liability of he defendant is negatived, the ‘plaintiff is not entitled to re- 
cover the money from the “general assets” of the defendant. 


The decree granted by the High Court, which makes the entire 
property of the defendant liable for the debt, can not be upheld, and | 
ought to be set aside. In lieu of that decree, the plaintiff must get a. 
decree in the following terms:—That, in default of the defendant pay- ' 
ing on, or before, September 30, 1936, the sum of Rs. 202,591-9-0, with 
interest thereon at 6 per cent. per annum from July 6, 1925, until 
the date of payment, the village of Polavaram (with its haalen ade 
cribed in the mortgage-deed of December 14, 1920) shall be sold, and 
the proceeds of the sale (after deduction cheretrom:of «he expenses of | 
the sale} shall be paid into Court and applied i in payment of the amount 

š due to the plaintif. 

The appeals preferred by the parties are allowed pro tanto, but the 

defendant, having failed on the main issue, must pay, not only the 












| 
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; costs of the Courts below as directed by the High Court, but also the Ome 
` costs incurred by the plaintiff here. Their Lordships will humbly advise 1936 
His Majesty accordingly. - 


ja | Appeals allowed ohn 
: Hy. S. L. Polak & Co.—Solicitors for’ the appellant, Bap Gane 
Douglas, Gront $ Dold—Solicitors for the respondent, Maharajah Komana 
of Pittapur. . Manirati 

| Sir 
Shadi Lal 

! IBNEY HASAN (Defendant) Gii 

VETSHS e 

GULKANDI LAL and orHers (Pleintiffs)* aoa 

April 8 


Usurious Loans Act, Sec. 3, Second Proviso to—Scope of—Court probibited aa 
from exercising its power under Sec. 3 where amy decree is affected whetber Hamana, J. 
such decree be inter partes or not. Ganaa NATH, 

The second proviso to Section 3, Usurious Loans Act of 1918, prohibits J. 
the court from exercising its powers under Sec. 3 in all cases where sny 
decree of a court is affected, whether such decree be inter pertes or not. 

The plaintiff brought a suit on two mortgages against three defendants, 

Pa viz., the executant of the mortgages and his wife and the present appel- 

lant who was a subsequent transferee. The suit was originally decreed 

against all three defendants, but this decree, in so far as it concerned thé 

appellant, was ex perte. Later the present appellant applied to have the 

decree, # so far as it affected bim, set aside and this was ordered. Upon 

the matter coming up for hearing a decree was eventually passed against 

him in the same terms as the decree passed against the executant and his 

wife. The decree was for the principal sums due together with arrears 

of interest at contractual rates. Im appeal from this decree the present 

appellant contended that the court had power to reduce the contractual 

rates because the case fell within Sec. 3, Usurious Loans Act. Held, 

that the reduction of contractual rates would inevitably affect the previous 

decree against the executant. and his wife which had become final, and 

: under the second proviso to Sec. 3, Usurious Loans Act, the court was 

prohibited from exercising its power under Sec. 3. 

First APPEAL from a decree of Mautvi ZAMIRUL IsLaM KHAN, 

| Subordinate Judge of Budaun. 


Shiva Prasad Sinba for the appellant. 

P. L. Banerji and Hernandan Prasad for the respondents. 
The Court delivered the following judgment:— 
! This is a defendant’s appeal against a decree of the learned:Subor- Herries, J. 
dinate Judge of Budaun decreeing the plaintiff’s claim. It appears that alas? Natb, 
since the case was decided in the court below both the plaintiff and defen- 
dant have died and they are now represented by their heirs. 

The plaintiff’s claim was upon two mortgages, dated February 3, 
1919 and July 23, 1924 respectively. The claim was originally against 
three defendants, namely, the executant Maulvi Abul Hasnain Mohammad e 

*F. A. 64 of 1933 
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Raza defendant No. 1, his wife Musammat Khurshed Jahan Begam, 


defendant No. 3 and the present appellant, Maulvi [bney Hasan, who was 
impleaded as a subsequent transferee of a part of the property mort- 
gaged. The suit was originally decreed against all three defendants, but 
this decree, in so far as it concerned the present appellant, was ex parte. 
Later the present appellant applied to have the decree, in so far as it 
affected him, set aside and this was ordered. Upon the matter coming 


_ up for hearing a decree was eventually passed against him in the same 


terms as the decree passed against defendants Nos. 1 and 3, that is, the 
actual executant of the mortgages- and his wife. The decree was for 
the principal sums due together with arrears of interest calculated at the 
contractual rates. 

A number of defences was taken by the present appellant before 
the learned Subordinate Judge, but it is only necessary to consider one 
of the defences in this judgment, because that is the only matter which 
is now urged before us. It was contended in the lower court and it 
has been strenuously contended before us that the rates of interest 
agreed to, viz, 15 annas per cent. per mensem and Re. 1 per cent. per 
mensem compoundable annually were excessive and that the lower cout 
should have made a substantial reduction in such rates of interest when 
passing 2 decree. It is to be observed that the appellant does not con- 
tend that no decree should have been passed against him, and all that he 
urges now is that the rates of interest should be reduced and that the 
decree should be for a considerably lesser sum. 

It has been contended on behalf of the appellant that this court has 
power to reduce the contractual rates of interest, because this case falls 
within the provisions of Section 3 of the Usurious Loans Act, 1918. 
That section does allow the courts to interfere in a number of cases 
where the interest claimed is excessive, but in our view the appellant 
cannot claim the advantage of that section in this present appeal. The 
Second Proviso to Section 3 reads as follows:— 

Provided that in the exercise of these powers the court shall not do 
anything which affects any decree of a court. 

In short the court has no power whatsoever to reduce interest or to 
reopen hard and harsh bargains if the effect is going to be that another 
decree of a court is effected. It is to be observed that this proviso pro- 
hibits the court from exercising its powers under Section 3 in all cases 
where any decree of a court is affected. It has been urged that this 
proviso must be construed as meaning that the court has no power to 
interfere only in cases where a decree of a court inter partes is affected, 
but the words of the proviso are very much wider than that. The 
court in the exercise of its powers under Section 3 must not do anything 
which affects any decree whether such decree be inter pertes or not. 

In our view if we accede to the appellant’s contention in this case 
and reduce the rates of interest we would inevitably affect a decree of a 
court passed upon these very mortgages. As we have pointed out pre- 
viously, the original decree passed in this suit was only set aside in so 
far as it affected the present appellant. That decree, in so far as it 
affected defendants Nos. 1 and 3, remained and still remains effective. 


one ae con a ee 
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The time within which defendants Nos. 1 and 3 could appeal against 
that decree has long since passed and that decree cannot now be varied by 
them. In that decree the rates of interest given were the contractual rates, 
namely, the rates of interest stated in the two mortgages. If we, in this 
appeal, reduce the rates of interest at the request of the appellant, there 
would be two decrees passed upon the same mortgages in which the 
interest had been calculated at different rates. The decree against defen- 
dants Nos. 1 and 3 would be for a very much larger amount than the 
decree against the present appellant if we materially reduced the rates of 
interest in his case. The result would be that the present appellant 
would be able to redeem the properties mortgaged for a considerably 
lesser sum than defendants Nos. 1 and 3 could do. If he redeemed the 
properties at this lesser sum, the result would be that the properties 
would be freed from all encumbrance, yet the mortgagee would still 
be entitled to a considerable sum from defendants Nos. 1 and 3, though 
such sum could hardly remain charged upon the properties which would 


; have been freed by the present appellant redeeming for the lesser sum. 


If we reduce the rates of interest in this case, the decree against defendants 
Nos. 1 and 3 is inevitably affected. The effect of the present appellant 
redeeming the mortgages in the event of the interest being reduced would 
be to wipe out altogether the previous decree. In our judgment we can- 
not reduce the mortgage interest in this case without affecting a decree 
previously passed by a court of competent jurisdiction, and that being so 
we cannot exercise the powers given by Section 3 of the Usurious Loans 
Act, 1918. i - 

_ As the case for the reasons given does not fall within Section 3 of 
the Usurious Loans Act, 1918, the appellant can only obtain a reduc- 
tion of interest if he establishes that his case falls within any of the pro- 
visions of the Contract Act. It has not been contended that there are 
penal rates of interest within the meaning of Section 74 of the Contract 
Act and that being so the appellant can only succeed if he can establish 
that the case falls within the provisions of Section 16 of the Contract 
Act. 

Counsel for the appellant has contended that the contractual rates 
of interest were and are so high that they in themselves establish 2 prima 
acie case that the contracts were harsh and unconscionable and such as 
should be varied by this Court. It is to be observed that no issue was 
framed upon the question of, undue influence and no evidence was led 
with a view to establishing that the borrower in this case was under the 
domination of the lender. In our view it would be difficult if not 
impossible to establish such a case, because it is an admitted fact that the 
borrower was an educated man capable of undegstanding business trans- 
actions and of looking after himself. In our view the fact that the rates 
of interest in this case are somewhat high affords no evidence that there 
was any undue influence or that there was anything unfair in the trans- 
action. ` 

It has been expressly laid down by their Lordships of the Privy 
eed ee ce E Was Ml oud enviber v Abad Shab end enciber! 
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Herries, J. 
Genge Nath, 
J- 
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that questions as to undue influence, unconscionable bargains, and deal- 


ings with expectant heirs, must be decided on the provisions of the 
Indian Contract Act as amended by the Indian Contract Amendment 
Act 1899 and these alone. The priociples on which English Courts of 
equity deal with similar questions are entirely inapplicable. In money 
lending transactions the mere fact that the sum ultimately claimed 
exceeds enormously the amount originally advanced is no ground ‘or 


J. holding the transaction unconscionable. It must also appear that there 


Se Nath, is something unconscionable, either in the original dealings, or in the 


subsequent stages of the transaction. By making short term loans and 
insisting on capitalising the interest immediately it falls due, a money 
lender may pile up compound interest at an oppressive and unconsciona- 
ble rate. But there is nothing inherently wrong or oppressive in his 
securing interest upon interest after the interest has been due and unpaid 
for a considerable time. 


In a later case, Raghunath Prasad Sabu v. Sarju Prasad Sabu and — 


others’ their Lordships of the Privy Council again considered hard and 
unconscionable bargains between lenders and borrowers. In that case 
they lay down that to attract the operation of the provisions of Section 
16 of the Indian Contract Act it is necessary, in the first instance, to 
prove that one of the parties was in a position to dominate the will of 
the other. Mere unconscionableness of the bargain is not the first thing 
to be considered. The exaction of excessive and usurious interest even 
though there may be ample security, does not in itself raise any presump- 
tion of undue influence unless it is first established that the lender was 
in a position to dominate the borrower’s will. A contract to pay com- 
pound interest at 2 per cent. per mensem was enforced and their Lord- 
ships allowed interest at the contractual rate from the date of the deed 
until the date of the decree of the trial court. In that case it is to be 
observed that the rate of interest was considerably higher than the rates 
of interest with which we are concerned, yet their Lordships refused to 
interfere holding that the mere fact that the rate of interest was high 
was no evidence in itself that there was anything unfair or unconscion- 
able about the bargain. In this present appeal no evidence has been 
adduced to establish undue influence, and we are asked to interfere 
merely on the ground that the rates of interest appear to be somewhat 
high. In our judgment we are bound by the decision of their Lordships 
of the Privy Council to which we have referred, and we cannot inter- 
fere unless we are satisfied that there was undue influence in this case. 


As we have stated, there is no such evidence before us. 


It was urged that there were cases in this court which threw some 
doubt upon the views, which we have expressed, of the decisions of their 
Lordships of the Privy Council, but we find that they are entirely in 
agreement with the views which we have expressed and that being so it 
is unnecessary for us to consider them in detail. All we need say is that 
a Bench of this court in the case of Bharat Singh v. Jeobodb Lef ex- 
pressed the same views which we are giving effect to in this judgment. 

222 A. L. J. 105 32 A, L. J. 593 
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; In that case it was observed by the learned Judges: 

The argument of the learned counsel is not tenable as in the absence of 

a finding to the effect that the contract evidenced by the mortgage deed 

in suit was brought about by the exercise ‘of undue influence, the court 

has no jurisdiction to interfere with that contract and substitute a new 
one in lieu thereof. ‘The matter is set at rest by a decision of their g 
Lordships of the Privy Council in Raghunath Prasad v. Serju Prasad, 
L L. R. 3 Pat. 279. ‘Their Lordships held in that case that although a 

j mortgage for ample security provides for excessive and usurious interest, 

no presumption arises that it was induced by undue influence in the 

j absence of proof by the mortgagor that the mortgagee was in a position 

! to dominate his will. 

We entirely agree with the view expressed in this case and are satis- 
fied that there are no decisions of this court to the contrary. 

In our view this case does not fall within any of the provisions of 
the Indian Contract Act, and that being so we are powerless to interfere 
with the contractual rates of interest. 

For the reasons given above we see no ground for interfering with 
the decree passed by the learned Subordinate Judge and that being so 

- this appeal must be dismissed with costs. 


FES PEI SI: 


Herries, J. 
Genga Naib, 
f: 


- Appeal dismissed 
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| FULL BENCH 
| SURAJ PALI (Plaintiff) 


VETSHS 
ARIYA PRETINIDHI SABHA U. P., rHRoucH B. MADAN MOHAN 
SETH (Defendant) * , 
Civil Procedure Code, Section 115 and Order 6, Rule 17—Order refusing to OCJ 
allow an amendment of a pleading—Whether revision lies. i 
No revision lies from an order passed under Order 6, Rule 17, C. P. C. 
refusing to allow an amendment of a pleading. Cases where the amend- 
ment comes under some other Order of the Code, for example, the addi- 
i. tion or substitution of parties, or the striking off a pleading may amount 
to a case decided: but an order passed purely under Order 6, Rule 17, 
C. P. C. is not. ; T 
Case kw considered. 
Crvu. Revision from an order of Basu JAGDISH CHANDRA VERMA, 
Munsif of Bansi. a 
The following is the Referring Order:— . 
Bajpai, J.—This is an application in revision against the order of the court Bejpa, J. 
below refusing to amend a plaint. A preliminary objection is taken to the hearing 
of the revision on the ground that no case has been decided and, theretore, no 
revision lies urider Section 115 of the Civil Procedure Code and in support of the 
preliminary objection the following cases have been cited:— 
1. Civil Revision No. 555 of 1932, decided on December 15, 1932, by 
Mukerji and Thom, JJ. | 
2 Civil Revision No. 661 of 1934, decided on January 16, 1936, by Thom 
and Rachhpal Singh, JJ.; and A 
*Civ. Rev. 476 of 1935 


ae ee ae e ee * 


924 í HIGH COURT [1936] / 


3. Civil Revision No. 297 of 1935, decided on January 7, 1936, by Thom, J. , 

In answer to the preliminary objection my attention has been drawn to a well 
considered judgment by Niamatullah and Collister, JJ., in the case of Rurshmal ¢ 
Rem Nath vy. Kapil Man Misir, 1934 A. L. J. 989. The position, therefore, is that 
on the exact point, there is a conflict of authority in this Court, and I find it 
extremely difficult to say as to which view I should take, because this is not one of / 


those cases where on the exact point there is a concensus of opinion in favour of 
one particular view. I think case should be heard by a Bench of two Judges, 
and I direct that the papers be laid before the Hon’ble Chief Justice who may 

either direct that the case be heard by a Bench of two Judges or by a larger Bench. 

Shiva Prasad Sinbe for the applicant. 

Shri Prabhat Kumer for the opposite party. 

= The following judgments were delivered:— | 

SULAIMAN, C. J.—This is an application in revision from an order 
refusing to allow an amendment of the plaint. The plaintiff applied that ‘ 
the word “defendants” should be added in Paragraph 2 wherefrom, 
according to her, it had been omitted by mistake.. The case has been i 
referred to a Full Bench owing to a oi of opinion in this court on 1 
the question whether the refusal to allow an amendment of a plaint is a. 
case decided within the meaning of Section .115, C. P. C. or note - i 

That there has been an unfortunate conflict of opinion in this court 
cannot be denied. Confining attention to the cases dealing with revisions : 
from orders either allowing or refusing amendments of plaints, and not :; 
considering other cases, for instance, applications for setting aside ex parte ` 
decrees or for setting aside awards or for applying to sue in forme pauperis i 
etc., the cases in favour of the applicant are as follows:— 

In Kishan Lal v. Ram C ra’ the court below had definitely 
debarred the plaintiff from proving a part of his claim by refusing to 
allow an amendment on the ground that the application had been 
unduly delayed. The learned Judge on the analogy of certain previous 
cases, which admittedly were not directly in point, came to the conclusion » 
that where the effect of the order was definitely to debar the plaintiff $ 
from proving a part of his' claim it was a final decision of the court on 
that part of the case and was therefore a case decided within the meaning ~ 
of Section 115, C. P. C, 

In Bala Prasad v. Radhey Shiam? an application for revision was 
directed against an order refusing to substitute the names of the two sons 
of a defendant who had died before the filing of the suit, but of whose 
death the plaintiff had been ignorant. ‘The Bench came to the conclusion 
that the court below should have allowed the amendment, and that the 
refusal to substitute the names of the sons in place of the defendant who 
was dead was the decision of a case within the meaning of Section 115, 
C. P. C. Now this ruling is clearly distinguishable. Strictly speaking 
it was not a case purely of a mere amendment of a plaint. The suit as 
originally filed had been filed against a dead defendant and the proceed- 
ing was therefore a nullity as against his heirs. When an application 
was made that the heirs who should have been. impleaded as defendants 
and were the real defendants should be brought on the record, a fresh 


11933 A. L. J. 268 "1934 A. L. J. 126 i 
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. approved of the opinion expressed by the learned single Judge in Kisheh - 
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proceeding was started against them and the previous suit could not be 
considered to have been merely continued, as against them. ‘The point 
for consideration before the Bench was whether the names should be added 
under Order 1, Rule 10, C. P. C. Now Sub-rule 5 of that rule provides 
that subject to the provisions of the Limitation Act the proceeding as 
against any person added as defendant shall be deemed to have begun only 
on the service of the summons. Thus the sub-rule itself contemplates 
that the addition of a new party implies a fresh proceeding which is 
deemed to have begun only on the service of the summons on the added 
defendants and not to have commenced retrospectively from the institu- 
tion of the suit. That case, therefore, is not really directly in point. 
In a later case in Rurabmal Rem Nath v. Lapil Man Misir’, a revision 
was filed from an order refusing to amend the plaint in a suit which had 
originally been brought for the recovery of money on the basis of a 
promissory note and the plaintiff had sought to amend the plaint in such 
a manner as to base his claim alternatively on the bahi khata account. 
The learned Judges thought that the case came within the purview of 
Order 6, Rule 17, the latter portion of which makes it imperative for a 
court to allow amendments as may be necessary for the purpose of deter- 
mining the real questions in controversy between the parties. The Bench 


' Labs case. 


The question also arose in Beni Prasad v: Salig Rem‘, page 613, before 
one of us. That was an application in revision against an order refusing 
an amendment of the plaint. There too the amendment was in the 
nature of a note made against defendants 1 and 2 that they were 
President and Secretary respectively of a certain Committee and also for 
the addition of a new party. who had been alleged in the written state- 
ment to be the manager of that Committee. The case came within the 
purview of Order 1, Rule 8; but the court below had disallowed the 
application on the ground that the plaintiff was seeking to alter the nature 
of the claim to a large extent. The case of Rurahmal was cited before 
the learned single Judge and he observed: 

i In view of this ruling I consider that I should hold that the refusal to 
allow an amendment of the plaint is a case decided within the meaning of 
Section 115, C. P. C. 

The learned Judge obviously felt bound to follow the Bench ruling 
as no ruling to the contrary was cited before him. 

On the other hand, in the unreported case of Sheikh Ghulem Husain 
v. Shaikh Ghulem Mobammad, Civil Revision No. 555 of 1932, decided 
on December 8, 1932 Mukerji, A. C. J. and Thom, J. held that no revision 
lay from an order refusing to allow an amendment of the written state- 
ment, ‘The Bench observed: 

The view as to revisions, which this Court now holds, is well known and 
it is settled law so far as this court is concerned thet it would not interfere 
with a case which is pending. This is undoubtedly in accordance with 
the expression ‘of any case which has been decided’ to be found in Section 
11§ of the Civil Procedure Code. 

"1934 A, L. J. 989 ‘aA I R. 1935 AIL 651 
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In Chhiddu Singh v. Makban Lal, Civil Revision No, 661 of 1934, 
decided on January 16, 1936, Thom and Rachhpal Singh, JJ. also held 
that although that was a case where the amendment of the written state- 


Sunay P Pall ment should have been allowed no revision lay from the order refusing to 


allow such an amendment. A similar view had been expressed by one 
of the same learned Ju in Civil Revision No. 297 of 1935, decided on 
January 7, 193 paint me Lal v. Chbajju Mal. 

It is, therefore, obvious that there is a conflict of opinion in this 
court on this question. 

Now so far as revisions from orders allowing an amendment of a 
pleading are concerned the rulings seem to be one way. The learned 

counsel for the applicant has not been able to cite any case in which a 
revision was allowed from an order where an amendment had been per- 
mitted. In Sunder Lal y. Razia Begam“ it was definitely ruled by a Bench 
of this Court that no revision would lie from an order allowing an amend- 
ment of a plaint as it cannot be said that a case has been decided within 
the meaning of Section 115, C. P. C. The Bench refrained from con- 
sidering the soundness of the decision in Kishan Lal’s case inasmuch as the 
case before them was a converse one. A similar view was expressed in the 
ynreported case of G. A. Jobn v. Seth Indra Chand, Civil Revision No. 
§72 of 1934, decided on April 24, 1935. The word “case” has not been 
defined in the Code of Civil Procedure and cannot, therefore, be given any 
exhaustive definition. Evans, J. C. and Sundar Lal, A. J. C. in 
Hevenchal Kunwar v. Kenbait Lal? remarked that 

where there are independent proceedings arising out of a case, such as a 
proceeding to restore 2 case dismissed in default or to set aside a decree ex 
perte, for which the Legislature has provided an independent remedy or a 
different procedure, such proceeding may be a case within the meaning of 
the section. 

This dictum was quoted with approval by Lindsay, J. in the Pull 
Bench case of Ram Sarup v. Gaya Prasad’. ‘This opinion of Lindsay, J. 
was accepted by another Bench of this Court in Redha Moban Dutt v. 
Abbas Ali Biswas. 

In the Full Bench case of Gupta & Co. v. Kirpa Ram Brothers? it was 
observed: 

It seems to me that it is not possible to lay down any complete and 

* exhaustive definition of the word ‘case’. Certainly the word ‘case’ is not 

an exact equivalent of the word ‘suit’. Obviously it is something wider. 
At the same time it may not be 90 wide as to include every order that is 
passed by a court during the trial of a suit or proceeding pending before 
it. 

Thus the word ‘case’ could not be given such a wide meaning as to 
cover every interlocutory order passed by a court during the trial of a 
suit. Now if a case within the meaning of Section 115, C. P. C. is started 
as soon as an application for the amendment of a pleading i is made then 
the case would be decided when final orders on that application are 


"1934 A. L. J. 757 *120. C 405 
TL L R. 48 AIL 17524 A. I. J. 56 LL. R 53 AlL 612 at 629 
’ 1934 A. La J. 381 at 384 


L 





A. L. J.R. PRIVY COUNCIL 927 


passed, no matter whether the application is allowed or disallowed. 
There would be an anomaly in holding that if the appli- 
cation is allowed the case is not decided, but if it is not allowed the case is 
decided. If the filing of the application was the commencement of a 
new proceeding of a case, then e case must necessarily be decided if the 
application is allowed. But it has been held consistently by this court that 
when an application for amendment has been allowed no case can be 
said to have been decided so as to be made the subject of a revision to this 
court. ‘The cases laying down that no revision lies from orders merely 
allowing or disallowing amendments which are to some extent matters of 
discretion seem to have laid down the correct law. It must accordingly 


be held that no revision lies from an order merely refusing to allow an ~ 


amendment of a pleading. Cases where the amendment comes under 
some other order of the Code, for example, the addition or substitution of 
parties, or striking off a pleading may amount to a case decided; but 
an order passed purely under Order 6, Rule 17 is not. 
BENNET, J.—I agree with the judgment of the Hon’ble Chief Justice. 
Bajpai, J.—I agree. l 
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Income Tax Act, Sec. 14(2) (a)—Interpretation of —Dividends of « company re- Loan Rocna 
ceived by sharebolders—Part of the profits not liable to assessment included Sm Sman Lar 
in the dividends—W bether exemption granted by Sec. 14(2) (a) covered °™ Shoxce 


entire dividends. ` 
Parts of the profits of a company being such as were not liable to assess- 
ment in accordance with Section 4 of the Indian Income tax Act were 
excluded from such assessment, but were included in the dividends declared 
and distributed between the shareholders of the company. Held, that 
the exemption granted by Section 14(2) (s) of the Income Tax Act 
covered the entire dividends received by the shareholders irrespective of 
the consideration whether the company had or had not been assessed to 
` income tax on every part of the profits earned by the company. 
APPEAL from a decision of- the High Court of Judicature at Fort 
William in Bengal. 
A. M. Dunne, K. C. and T. N. Donovan for the appellant. - 
Govin-T. Simonds, K. C., F. Grant and A. G. Pullen for the res- 
pondent. l 
The following judgment was delivered by 
Sm GEorGE RANKIN—This appeal is brought by the Commissioner 
of Income-tax, Bengal, from the decision of the High Court at Calcutta 
upon a reference made under Section 66(2) of the Indian Income-tas 
Act (XI of 1922). Two questions were originally referred to the High 
Court for its opinion, but assessee made an admission which rendered 
*P. C. A. 50 of 1935 
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Gm. the first question unnecessary. The sole question before the Court was as 
1936  follows:— 


—- The assessee’s income in assessment having included dividends declared on 





Recon April 16, 1931, and November 3, 1931, by a Company whose profits af 
acous “lax 1930 and 1931 were found to include specified sums to which in accordance 
v. with Section 4 the Act did not apply: and the said Company having been 
Huna- assessed in respect of profits to which the Acc did apply: is such proportion 
poe. of the dividends, as the specified sums bear to the aggregate of all profits in 
er 1930 and 1931 respectively, exempted from taxation to ordinary income-tax 
Trosr in accordance with Section 14(2)? . 
Sh Georte The question arises out of the assessment for the year 1932-3 to be 


Reska made upon the Hungerford Investment Trust, Limited, a company re- 
gistered outside British India which will be herein referred to as “the 
assessee”. The assessee holds the whole of the ordinary share capital in a 
company called Turner Morrison and Company, Limited, registered in 
India, which will be herein referred to as “the Company”. In the year 
of account 1931-2 the assessée received as dividend upon its shares in 
the Company, two sums as follows, namely, (a) rupees three lakhs being 
final dividend declared on April 16, 1931, by the Company in respect 
of the calendar year 1930, and (b) rupees one and a half lakhs being 
an interim dividend declared on November 3, 1931, by the Company 
in respect of the calendar year 1931. The profits and gains of the Com- 
pany for the year 1930 were assessed to Indian income-tax in the year 
of assessment 1931-2. On the basis of that investigation the Commis- 
sioner for Income-tax purports to find as facts that 2 per cent. of the 
Company’s profits and gains in 1930 consisted of interest on tax: free 
securities of the Government of India; that 12 per cent. consisted of 
profits or gains which did not accrue or arise ahaa British India, and 
which were not received in British India, or deemed so to be, and which 
accordingly were not profits or gains to which the Act applies; and that 
the remaining 85 per cent. of the Company’s profits in 1930 were sub- 
jected to Indian income-tax in the hands of the Company in the year 
of assessment 1931-2. By a similar investigation into the profits and 
gains of the Company for 1931 it was found that 1 per cent. of the pro- 
fits made by the Company in that year consisted of interest upon tax 
free securities of the Government of India, 25 per cent. consisted of sums 
to which the Indian Income-tax Act did not apply and the remaining 
74 per cent. was chargeable to Indian income-tax under the Act. Apply- 
ing these proportions to the two sums received by the assessee by way of 
dividend from the Company in the year of account 1931-2, the Com- 
missioner has disintegrated the total sum of Rs. 4,50,000 into three parts 
treating Rs. 7,500 as referable to interest on tax free securities of the 
Government of India within the meaning of the second proviso to Sec- 
tion 8 of the Act; Rs. 76,500 as dividend derived from distributable 
profits of the Company not taxable in the hands of the Company with- 
in Section 4 (1) of the Act, and Rs. 3,66,000 as dividend derived fram 
profits and gains of the Company chargeable with Indian income-tax. 

°” The question before the Court has reference only to the second of these 
three sums, namely, Rs. 76,500 and that question has in the end to be 
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answered by arriving at the true construction of Clause 2 (#) of Section 
14 of the Act which is in the following terms:— 

14.—(1) The tax shall not be payable by an assessee in respect of any 
sum which he receives as 2 member of a Hindu undivided family. 

(2) The tax shall not be payable by an assessee in respect of:— 

(#) any sum. which he receives by way of dividends as a shareholder 
in a company where the profits or gains of the company have been 
assessed to income-tax; or 

(6) such an amount of the profits or gains of any firm which have 
been assessed to income-tax as is proportionate to his share in the firm 
at the time of such assessment; or 

(c) any sum which he receives as his share of the profits or gains of 
an association of individuals, other than a Hindu undivided family, com- 
pany or firm, where such profits or gains have been assessed to income-tax. 

The Indian Income-tax Act, as Sections 19 (6) and 23 make clear, 
requires a return to be made by every company, as well as by every per- 
son other than a company whose total income is, in Income-tax 
Officer’s opinion, of such an amount as to render such person liable to 
income-tax. ‘This brings about the principle or method which is some- 
times described as double assessment and sometimes as assessment at the 


source (as distinct from deduction at the source which is employed in the 


= case of “interest on securities” and “‘salaries”): The method of double 


assessment is applied not only in the case of companies but in the case 


: of firms, Hindu undivided families, and other associations of individuals. 


— 
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When a company has made its return of the profits and gains in the 
year of account—that is of what the Act calls the “total income” of the 
company during the previous year, the Income-tax Officer, if satisfied 
that it is correct and complete is directed by Section 23 (i) that he 
shall assess the total income of the assessee and shall determine 
the sum payable on the basis..of such return. If the return 
is not correct or complete the same result is to be arrived at after 
taking further proceedings as described in the section. The like process 
is carried out in respect of the return made by the individual shareholder 
if he is chargeable with Indian income-tax at all. As part of his total 
income, he has to include the dividend which he has received from the 
company during the previous year in order that his “total income” with- 





in the meaning of the Act may be ascertained, a figure which is necessary ` 


if only to fix the rate of tax payable by him in the year of assessment. 
Section 14 contains directions to the effect that certain sums which have 
been received by the assessee ‘in the year of account and which are part 
| tags Bsc ge rae igen ns ec ese ROR 
ar as payment by the individual is concerned, the reason being that al- 
though ‘companies; firms and other associations are as such subjected to 
assessment, double assessment is not intended in all cases to carry with 
it the consequence of double payment. If, for example, the Hindu un- 
divided family has been assessed in respect of-a sum, the’ part which the 
individual member has received is. not to be taxed for the second time 
in his hands. If a firm-of three partners have been assessed to tax upon 
their profits the partner is not to pay again upon his share of the same 





930 PRIVY COUNCIL [1936] 7 


profits. Clause (¢) of Sub-section 2 is a more or less similar provision 
in the case of a company paying dividends. Its object is to ensure that 
tax shall not be paid more than once upon what the statute regards as 
the same thing. The company though a separate legal persona in the 
contemplation of law and liable to assessment as a subject. chargeable 
with tax is not for all purposes to be regarded as ee separate and 


`- distinct from the corporators. The underlying principle of the clause 


as the Commissioner in stating the present case has recognised is “that the 
dividend represents merely the shareholders’ share in ‘the income of the 
company.” 

To arrive at a true construction of Section 14(2) (a) it is necessary 
to consider all references in the Act to “profits and gains”—in particular 
Section 4 and the definition of total income in Section 2 (15) of the Act: 
also Sections 20 and 48. Certain arguments have been drawn from the 
language of Clauses (b) and (c) of Sub-section 2 of Section 14 but it is 
difficult to regard them as decisive in favour of either side to the con- 
troversy. 

The contention on the part of the assessee is in effect that Clause 
14 (2) (@) is satished in any case in which the company has been assessed 
to income-tax in respect of its profits or gains in the relevant year. If 
it has been assessed at all it has presumably been assessed upon its “total 
income” within the meaning of the Act; and the fact that it may have 
been in respect of sums distributable as dividend, but not chargeable to 
Indian Income-tax because not profits or gains to which the Act applies, 
does not, upon this view, prevent the clause from freeing the dividend 
received by the shareholder from any further payment of tax. 

The view contended for by the Income-tax authorities has been 
put in different ways. The Commissioner of Income-tax in giving his 
opinion upon the reference, drew a distinction between income that is 
specifically exempt under the Act, e.g., agricultural income, or income 
from tax free securities, and what he calls (somewhat unfortunately 
having regard in particular to Section 34 of the Act) “income that has 
merely escaped assessment”, by which he means profits and gains that are 
not chargeable to Indian income-tax because they have neither accrued 
nor been received in India. With regard to the former he admits the 
applicability of the principle before mentioned that a dividend represents 
merely a shareholder’s share in the income of the company. With re- 
gard to the latter he rejects this principle as “it cannot be said that the place 
of receipt by the company constitutes a characteristic of the income which 
is retained, against the actual place of receipt by the shareholder, when 
the income passes on to the shareholder.” In his view Section 14 js 
among “provisions for the avoidance of levying the tax twice over- upon 
the same accrual—it is important to avoid calling it the same ‘income’.” 
These observations of the Commissioner were doubtless made with specific 
reference to the first of the two questions originally stated, a question 
with which their Lordships are not now concerned; but it is important 
to notice that it is impossible to suggest any construction of Clause (a) 
of Section 14(2) which would make the clause discriminate between 
these two classes of income which are not charged with tax. Whether 
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‘lit bé that the legislature has not sufficiently -appreciated the, importance nm 
of the distinction between the same accrual and the same income, or has ist 
given unexpected weight to the principle that a dividend represents —- 
merely the shareholders’ share in the income of the company, the distinc- Coons 
tion drawn by the Commissioner cannot in their Lordships’ view be dis- ikea TA 
covered in the clause. v. 
Before the High Court of Calcutta the contention put forward by che. eo 
Advocate General was that the clause only applied where the whole of  tevsrr- 
the profits of the company had been assessed to income-tax, that is to say, 
where the “total income” within the meaning of the Act contained  __ 
everything that was distributable as profit. If this view be accepted Str George 
it is true, as Panckridge, J. observed, that some startling results would Rests 
follow. In the first place, every shareholder in a bank, insurance coin- 
pany or other company whose profits and gains consist in part of interest 
from tax free securities would be taxed again upon the whole of his 
dividend, and the same would apply in the case of a company with 
agricultural income. This is an impossible conclusion, as is sufficiently 
'| illustrated: by the circumstance that the Commissioner in the present 
’| case does not claim to charge the assessee with tax upon the sum of 
'| Rs. 7,500, being the proportion of the assessee’s dividend which he brings 
within the ambit of the second proviso of Section 8. Indeed it is clearty 
inadmissible to read “aH the profits or gains of the company have been 
assessed” or “the total profits or gains” in expansion of the phrase used 
‘| by the section, since even if it could be shown that some of the assessable 
profits of the company had escaped assessment it cannot be supposed 
_ that instead of dealing with the matter under Section 34 by making an 
additional assessment on the company the Income-tax Officer is to be 
at liberty to raise it vis-a-vis the individual shareholder. 
Before the Board, however, another construction of clause (a) was 
propounded. It was stated in the appellant’s case as reason No. 5:— 
Alternatively because Sec. 14(2) confers exemption only upon that part 
; of the aforesaid dividends which was paid, or may be taken to have been 
` paid, out of the profits of Turner Morrison & Co., which were assessed 
| to income-tax. = 
| This view may perhaps be put by saying that Clause 14(2) (a) 
i | should be read to mean that the tax shall not be payable by an assessee in 
| respect of any of the profits or gains of a company which the share- 
 |holder receives by way of dividend where such profits or gains have been 
[assessed to income-tax, or again, that the tax shall not be payable by an 
| |assessee in respect of any sum which he receives by way of dividends 
| |" the extent to which the profits or gains of the company haye been 
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assessed to income-tax. This, which may be called a distributive con- 
struction of Clause (e), cannot be dismissed on the ground that the 
meaning given to the clause is unreasonable in itself. It is, however, 
very difficult to think that it is the true meaning of the clause. Ore 
would not expect the phrase “where the profits or gains of the company 
have been assessed” to be used in such sense as to point to the possible 
existence of receipts which are not profits or gains within the meaning of =, 
the Act at all, or at least are not part of the company's “total income” 
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but profits or gains to which the Act does not apply. It is not readily 
to be assumed that the Act intends the Indian Income-tax authorities 
to investigate and settle the exact amount of such “profits and gains’ — 
involving as,this process must, receipts which have never accrued or been 
received in India or brought to India, and expenditure made in the course 
of carrying on business in another country. The terms of Section 20 
providing for a certificate to be given by the company do not assist such 
a construction of Section 14(2) (a). Again, the vagueness of this con- 
struction makes it somewhat incredible. It may be that on any view 
the clause does not make clear whether the contemplated assessment of 
the company’s profits has reference to the same year of assessment as the 
shareholder is concerned with, and, if not, how the relevant year is other- 
wise to be ascertained. But if the sums available for distribution by a 
company under the company law are to be examined and disintegrated, 
one would not merely desire but expect directions on the question whe- 
ther, in the case of dividends paid out of accumulated profits, the 
dividends received by the shareholder were to be free of further pay- 
ment if the company had paid tax on the relevant profits at any time 
and at any rate prevailing at the time. A construction which raises so 
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important a matter and then leaves it utterly at large is not without 


grave difficulty. It is also to be observed that the construction proposed 
assumes that it is possible and reasonable to ascertain whether and to what 
extent a particular dividend represents, to use a neutral term, profits 
brought to charge in the hands of the company. No doubt a rule of 
proportion can be applied as is proposed in the present case, but no such 
rule has been laid down by the Act and the construction contended for 
involves difficulty in the absence of a rule. Indeed the Commissioner 
himself has not unreasonably argued that in the case of dividends it is 
not possible to say what funds they were paid from: “Payments are 
made out of one pool of liquid assets on account of one liability or an- 
other. There is no separate pool of profits—still less of each separate 
type of profits.” He suggests, however, that the legislature intended 
to leave “this very difficult relation of the dividends and the profits 
to be wholly determined as facts”. In the case before the Board, in 
order to obtain an authoritative ruling on the construction of Clause 14 
(2) (#) an admission has been made by the aésessee that no part of the 
sum of Rs. 76,500 now in question was paid out of profits which had at 
any time been assessed to Indian income-tax. Still in construing Clause 
(a) their Lordships have to consider whether the proposed construction 
which ignores this difficulty can be accepted. What is involved in 
leaving the relation between the dividends and the profits to be deter- 
mined as facts can be seen from annexture (d) (IL) to the letter of 
reference where the Assistant Commissioner in dealing with the assess- 
ment of Turner Morrison & Co., Ltd. (to which in the present case he 
referred for his reasons) stated:— 
The assessees further contend that the Companies did not bring the 
foreign income to India but declared the dividend out of the Indian in- 
come but, I don’t think it is possible to split up the income in such a 
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manner in declaring the dividends. The dividends are declared out of the Qv 
total income of the Company. i : PTE 
If the construction contended for involves that -the income-tax 
authorities are to find something as matter of fact which is nôt matter “OOF 
\ of fact, that again is an infirmity of some importance and it is not made becca Tae 
better by the circumstance that there is small chance of evidence to fetter v. 
them in their findings. ahaa 
No doubt the case may be put of a company in which only the Derr- 
MENT 
TRUST 
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# smallest fraction of its distributable profit has been received in 
, India and become chargeable to Indian income-tax and where, 
notwithstanding this fact, by some process of borrowing or otherwise, Sir George 
' the rest of the real profit or part thereof is being distributed among Rands 
>- shareholders in India. It is, however, difficult to be sure that the legis- 

lature was so dissatisfied with the provisions of Section 4 (2) (as ie 

’ stood before 1933) as to assume that it rendered probable any important 

leakage by this means. It has been suggested that the wording of Sec- 

ition 48 (1) assists the contention of the Income-tax authorities but that 
; section throws little light upon the meaning of Clause (#) of Section 

14 (2). l 

Their Lordships have to be satisfied as to the meaning of Clause (a). 

In their opinion it was rightly construed by the High Court of Calcutta 

who have given to the phrase “where the profits and gains of the com- 

pany have been assessed to income-tax” its ordinary and natural mean- 

ing. ‘This in itself is a sufficient ground of decision, but their Lordships 

are satisfied that any departure from the immediate and direct meaning 
1of the phrase leads to difficulties of interpretation and to results which 

cannot be imputed to the legislature as within its intention. The 

answer to the question propounded is in the affirmative. 
: Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. - 
| Appeal dismissed 
T'he Solicitor, India Office—Solicitor for the appellant. 
Sanderson Lee $ Co.—Solicitors for the respondents. 


TULSI MISIR (Sure#y) Crv 
A versus l e 
BINDESHRI MISIR (Decree-bolder)* meee 
Provincial Small Causes Courts Act (IX of 1887), Sec. 17(1), Proviso to— Mey 7 
| Applicetion to set aside ex parte decree—Security offered wader proviso fo Sorana 
Sec. 17(1)—Such security is for performence of ex parte decree. C J. 
The proviso to Sec. 17(1), Provincial Small Causes Courts Act, lays 
down that an applicant for an order to st aside an ex perte decree must 
give security for the performance of “the decree.” The words “the 
decree” refer to the decree previously mentioned in the proviso, namely, 
the ex perte decree. Thes words cannot mean any other decree which 
may eventually be passed in the suit. > 
Where an application is made to set aside a decree passed ex perte by a - œ 
*E. S. A. 1219 of 1934 
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Court of Small Causes, the security that is offered under the proviso to 
Sec. 17(1), Provincial Small Causes Courts Act, is for the performance 
of the ex perte decree in case the application ultimately fails. If the 
application succeeds, then the judgment-debtor is for the time being 
discharged from the liability under the decree which has been set aside 
and it follows that the surety also is automatically discharged, and if 
eventually another decree is passed on the merits the surety ıs not liable 
to pay the amount due under this second decree. 


EXECUTION SECOND APPEAL from a decree of J. N. MUSHRAN 
EsQ., District Judge of Gorakhpur, reversing a decree of MauLvı NIAZ 
AHMAD, Munsif. : 


K. D. Maleviyes for the appellant. 

Harnandan Prasad for the respondent. 

The following judgment was delivered by 

SULAIMAN, C. J.—This is an appeal preferred by a surety in an 
execution proceeding. The decree-holder had obtained an ex parte decree 
against the judgment-debtor, Ram Prasad, who applied for getting the 
decree set aside under Section 17.(1) of the Provincial Small Cause Court 
Act. The value of the subject matter in dispute was more than Rs. 500. 


It was necessary for the applicant to give security to the satisfaction of 
the court. The present appellant Tulsi Misir stood surety for the judg- 


ment-debtor and executed a security bond undertaking to pay the | 


amount of the decree, if not otherwise realised. The ex parte decree was 
actually set aside and the suit was restored to its ‘original number. There- 
after it was heard on the merits and resulted in a decree in favour of the 
respondent and against the judgment-debtor. Of course there was no 
decree passed against the surety. The decree-holder has now sought to 
execute the decree against the surety for the amount due from the judg- 
ment-debtor. The learned munsif came to the conclusion that the ev 
parte decree for which the appellant had stood surety having been set 
aside the decree-holder could not proceed against the surety. The 
learned District Judge has taken a contrary view. The learned counsel 
for the ag have not been able to cite before me any single case which 
is directly in point. ‘The case, therefore, is one of first impression. Sec- 
tion 17(1) contains a proviso that 

an applicant for an order to set aside a decree passed ex parte 

shall at the time of presenting his application give 

security to the satisfaction of the court for she performance of the decree 

or compliance with the judgment, as the court may direct. 

At the time when the application is made there is only the ex parte 
decree in existence, and it is to set aside that decree that the application 
is made. ‘The proviso lays down that at the time of presenting his appli- 
cation, he must give security for the performance of “the decree”. 
Prima facie the words “the decree” must refer to the decree previously 
mentioned in the proviso, namely, the ex parte decree. These words can- 
not mean any other decree which may evcntually be passed in that suit. 
Tt also seems reasonable to hold that the security is offered for the 
performance of the ex parte decree in case the application ultimately fails. 
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| be the application succeeds, then the judgment-debtor for the time being 
js discharged from the liability under the decree which has been set aside 
Jand it will follow that the surety also is automatically ;lischarged. The 
mere fact that at.a subsequent stage another decree is passed on the 
merits seems to be no ground for making the surety liable to pay the 
amotint due under this. second decree. He never stood surety for the 
performance of the second decree. The security offered by him was only 
_| for the performance of the decree which was then in existence and whica 
was sought to be set aside. I have also examined the security bond in 
this case and it does not contain any express undertaking for liability 
under any decree that may eventually come to be passed. In my opinion, 
the view taken by the learned munsif was correct and the opinion of the 
learned District Judge is erroneous. I accordingly allow the appeal and 
setting aside the decree of the lower appellate court restore that of the 
court of first instance and dismiss the decree-holder’s application as against 
the surety with costs in all courts. 
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Appeal alowed 


SHEO KUMARI and orHErRs (Applcents) 
-o versus 
| MATHURA RAM (Opposite party) * 

Guardian and Wards Act, Sec. 25—Scope of—Husbend obtains decree for res- 
titution of conjugal rights against minor wife—Whetber cen apply for ber 
custody under Sec. 25. 

Where a husband has obtained a decree for restitution of conjugal 

rights against his minor wife, he cannot apply for her custody under Sec. 

25, Guardian and Wards Act. (Kekers) Tatemme v. Mirena Veereju, 
A. I R. 1930 Mad. 19 distinguished. , 

| LETTERS PATENT APPEAL from the decision of the Hon’BLE Mp. 
Justice CoLLISTER, reported in 1936 A. L. J. 211. 


Ambika Prasad for the ap ts 
K. Verma and K. N. Lag for the respondent. 
The Court delivered the following judgment:— 
This is a Letters Patent appeal arising oyt of proceedings taken by 
Mathura Ram under Section 25 of the Guardian and Wards Act. 
. The facts which have given rise to these proceedings can very briefly 
be stated as follows:— 
| Mathure Ram instituted a suit in- the Civil Court for restitution of 
conjugal rights. He alleged that Mst. Sheo Kumari had been .married to 
him. The suit, it appears, was contested by Mst. Shea Kumari, who is a 
minor, but it was decreed and the decree of the first court was confirmed 
' in second appeal by this Court. After the termination of the proceed- 
| ings in the civil case, Mathura Ram made an Laie to the District 
Judge in which one of the prayers was that he should be appointed guar- 
dian of his wife Mst. Sheo Kumari That application has been refused. 
The other prayer made by him was that he should be given the custody 
7 m *L. P. A. 2 of 1936 
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Cv of his wife. The application was opposed ‘by Mst. Sheo Kumari. The 
1936 learned District Judge under his order, dated August 18,.1934, allowed the 
—~ application and directed that the custody of Mst. Sheo Kumari be given 
Smo EemaXto her husband Mathura Ram. An appeal was preferred by Mst. Sheo 
Marmura Kumari against this order which was heard by a learned single Judge of 
Rau this Court who dismissed it, and the present Letters Patent appeal has 
Salman, PCCD preferred against that order. ! i l 
CJ. The order passed by the learned District Judge shows that the wife 
FR had, as a matter of fact, never lived with her husband. The learned 
ca Judge in his order observes: 

' The applicant had never had the custody of his wife. Before I had 
some doubt as to whether he could seek the aid of the court under Sec- 
tion 25 of the Guardiang and Wards Act. But on further consideration, 
I am inclined to think that there is no reason to restrict the meaning of. 
the word “custody” in Section 25 to the physical or actual custody of 
the minor. Even if the ward is in the actual custody of another person, 
he or she would be under the guardian’s constructive custody. 

We have heard learned counsel appearing in this appeal on both 
sides, and after a consideration of the matter we are of opinion that the 
order passed by the learned District Judge which has been confirmed by 
the learned single Judge of this Court cannot be sustained. A perusal 
of the judgment of the learned single Judge of this Court would go to 
show that he himself had doubts whether an order under the provisions 
of Section 25 of the Guardian and Wards Act was competent. He has, 
however, referred to several cases, and considered that he was justified in 
maintaining the order of the learned District Judge in view of the obser- | 
vations made in some of those rulings. The learned single Judge refers 
to the case of (Kakara) Tatamma v. Marine Veeraju}, in which it was held 
that even where the minor had never been in the custody of the guardian, 
inorder to make the Act workable, a fiction must be.imported into Sec- 
tion 25 whereby it is deemed that. the child has been constructively in the 
guardian’s custody and has left it. 

In our view the cases on which the learned single Judge of this Court 
relied, can be distinguished. ‘Those were cases where the question was 
whether a parent could be said to be in constructive custody of a minor 
child. The facts of the case before us are, however, altogether different. 
In this case the husband went to court on the allegation that his wife, 
though married to him, ‘would not come and live with him. A decree 
for restitution of conjugal rights has been passed against her. If the hus- |- 
band were to go to Civil Court with a prayer that he should be permitted 
to take forcible custody of his wife, such a prayer will never be granted. 
The husband knows that it will be futile on his part to go and move the 
Civil Court-and request that he should be allowed to take possession over 
the person of his wife. His only remedy would be to get an attachment 
against the property of his wife if she has any. It would be in our opinion 
altogether wrong to permit the plaintiff to achieve his object by making 
an application under the provisions of Section 25 of the Guardian and 
Wards Act. Section 25 enacts that “if a ward leaves or is removed from 

‘ALI R 1930 Mad. 19 
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the custody of a guardian of his person, the Court, if it is of opinion that | Gm 
it will be for the welfare of the ward to return to the custody of his guar- 1936 


_ dian, may make an order for his return, and for the purpose of enforcing  =—— 


the order may cause the ward to be arrested and to be ‘delivered into the Gimo: E TMAR 
custody of the guardian”. Having regard to the special circumstances , TPE 
of the case before us to which we have made a reference above, we are not Ram 
prepared to hold that it isa case where the wife of the applicant left him gj 
or was removed from his custody: The fiction referred to above may be , GJ. 
applicable or may be enforced in cases where the dispute is as regards the Rechbpel 
custody of a minor child removed from the custody of his parents. But ie 
it will be wrong to apply that rule to a case between husband and wite. 
In our opinion it will be unfair and unjust in a case of this description to 
pass an order that the husband should be allowed to’take custody of the 
wife when we know that under the decree which he has obtained for res- 
titution of conjugal rights he will not be able to get that privilege. In 
any case as the matter is discretionary we would not exercise our discretion 
in his favour. In these circumstances we are of opinion that this appeal 
should be allowed. ' 
For the reasons given above, we allow this appeal and set aside the 
order passed by the learned District Judge. The appellants will get their 
costs from the opposite party in all the courts. l 

_-, | Appeal allowed 


i 
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MANGAL SEN CHANDRA: BHAN. THrouc ‘MANGAL SEN S% 
(Firm) (Defendant) >> . >> : 1936 
MALIK SINGH MOHAR SINGH rturouct MALIK SINGH apena 
| (Firm) - (Plaintiff) * E n. Boma i 
Contract—Breach of—Suit for demages—Eernest money received by plaintiff 
—Whether to be taken into consideration in. assessing damages. 
. A plaintiff who sues for damages for breach of. contract must give 
‘the defendant credit for any earnest money paid by him in assessing the 
amount of damage suffered by reason of the defendant’s breach. 
`  Ockenden v. Henly, 113 Revised Reports 740 and VeHore Taluk Board 
v. Gopalasemi Naids, J. L. R. 38 Mad. 301 relied on. ` | 
SECOND APPEAL from a decree of M. A. Nomant Esq., Subordinate 
Judge of Agra, confirming a decree of Mautvi Manzoor AHMAD KHAN. 
X B. Malik and Jagadish Swarup for the appellant. ne | 
Shabd Saran for the respondent. a 
The -following jadgment was delivered by. -e l 
- Parris, J—This is a defendant’s second- appeal against a decree Heriies, J. 
of the lower appellate court confirming a decision of the tourt of, first 
instance decreeing the plaintiff’s claim ih part. . 2 
The plaintiff's claim was for damages for thé wrongful rejection 
of goods agreed to be sold ahd delivered by the plaintiff to the’ defen- e 
*6. A. 1168 of 1933 Do 
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Grt dant. It appears that on May 2, 1930 the defendant ordered from the 
isg Plaintiff 1000 sleepers of a quality known as Samedha. The purchase 
—- price was Rs. 3,187 and delivery was to be given at Agra within ten days 
Pee sL of the date of the contract. On the day upon which the order was 
Bran given the defendant paid to the plaintiff a sum of Rs. 200 by way of 
v. earnest money to bind the bargain. 
oe Pais The goods were despatched from Jhelum in the Punjab to Agra 
—— and arrived in Agra within time. The defendant, however, inspected 
Herries, J. the goods and rejected them on the ground that they were not of the . 
quality contracted for. The plaintiff on hearing of the rejection came 
to Agra, paid the freight upon the goods and had them unloaded and 
stored. The plaintiff had to pay also the octroi dues due to the Muni- 
cipality for these goods which had been brought into Agra. 
The plaintiff then instituted 2 suit in Jhelum claiming from the 
defendant a sum of Rs. 2,100 as damages for breach of contract. 
Objection was taken that the Jhelum court had no jurisdiction to deal 
with the case and eventually that court returned the plaint for presen- 
tation in the court having jurisdiction. Later, a suit was instituted by 
the plaintiff in the court of the learned Munsif of Agra claiming a sum 
of Rs. 2,100 as damages, | 
Both the courts ae have held that the goods delivered by the | 
plaintiff at Agra were of the quality contracted for, viz., Samodha, and | 
that the rejection by the defendant of these goods‘ was wholly unjusti- 
| 
| 
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fiable and wrongful. Consequently both courts were of opinion that, 
the plaintif was entitled to damages for such wrongful rejection. 

No point has been made on behalf of the appellant upon this find- 
ing as to liability. Whether these goods were of the quality contracted 
for or not was purely a question of fact and it cannot be argued here | 
that there was no evidence to support the finding that the goods deli- 
vered were of the contract quality and description and therefore that the 
rejection was wrongful. . 

only question that has been argued before me is one upon | 
damages. ‘The claim, as I have stated, was for a sum of Rs. 2,100, but ` 
the learned Munsif decreed the suit for a sum of Rs. 931-7-6. The | 
learned Subordinate Judge confirmed the decree of the learned Munsif | 
holding that the sum awarded by way of damages was a proper and 
reasonable sum. 

In my view the method adopted by both courts in arriving at the | 
amount of loss was the proper one as there was no available market or a | 
market price for these goods. By reason of the defendant’s wrongful | 
rejection of these goods the plaintiff was put to considerable loss and 
expense. He had to pay the freight on these goods from Jhelum to | 
Agra and the costs of removing them from Agra and storing them. | 
The actual expenses in connection with these goods incurred by the plain- ` 
tiff for freight etc., amounted to 2 sum of Rs. 1,552-3-6. His loss by | 
reason of the defendant’s action therefore amounted to the contract price 

. of the goods, plus the expenses incurred legs such sum as he obtained or | 
° could have obtained upon re-selling the oe within a reasonable time | 


at Agra. 
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Both the lower courts came to the conclusion ae the plaintiff could 
have sold these’ goods withib a short time of the date of rejection for a 
sum of Rs. 4,100. He did not do so, but it is clear that a plaintiff must 
take all reasonable steps to mitigate his damages. There was clear evi- 


dence that had the plaintiff so desired he could have within a compara- saad wea 


tively short space of time disposed of these sleepers for Rs. 4,100. He 
eventually disposed of them at a lower figure, but in my view he should 
have sold them earlier when he could have obtained the higher figure of 


the total figure made up on the contract price which the plaintiff should 
have received, plus the expenses which he incurred by reason of the 
defendant’s breach. The contract price, plus the expenses incurred by 
the plaintiff, amount to Rs. 5,031-7-6. If the sum of Rs. 4,100 is sub- 
tracted from. this latter sum it leaves a balance of Rs. 931-7- 6 which both 
the courts awarded to the plaintiff. 

In my view, however, a sum of Rs. 200 must be nee from the 


_ eum of Rs, 931-7-6 because the plaintiff actually received that sum from 


the defendant as earnest money and in part payment of the purchase 


price on the date upon which the contract was made. Having broken 
the contract the defendant could never recover the earnest money from 


the plaintiff, but he can, however, claim to have the, earnest money taken 
into consideration in assessing the quantum of damage sustained by the 
plaintiff. In the case of OcKekden v. Henly! it was held that a plain- 
tiff who sues for damages for breach-of contract must give the defendant 
credit for any earnest money paid by him in assessing the amount of 
damage suffered by reason of the defendant’s breach.. In that case the 
plaintiff put up for sale by auction real property, upon conditions of 
sale which stipulated that the purchaser of each lot should forthwith 
pay into the hands of the auctioneer a deposit of 20 per cent. on the pur- 
chase money and sign an: agreement to pay the remainder; and that, if the 
purchaser of either lot should fail to comply with- those conditions, the 
deposit money should be actually forfeited to the vendor, who shouid 
be at full liberty to re-sell such lot either by public auction or privare 
contract; and any deficiency that might arise upon such re-sale together 
with all expenses attending the same, should immediately after such 
second sale be made good by such defaulter; and, on non-payment 
thereof, such amount should be recoverable by the vendor as and for 


- liquidated damages. The defendant became a purchaser at the auction, 


but did not pay the deposit or complete the purchase. The plaintiff re- 
sold at a price below that for which defendant had purchased; and the 


‘deficiency with the expenses of sale, exceeded the amount to be deposited: — 
~it was held that the. plaintiff was entitled to recover from the defendant 


the amount of the deficiency and at gece only, and not, in dddition to 
this, the amount of the deposit. Had the deposit been paid and the 
bees completed, the deposit would have gone in part payment of the 

money: and, in the case of non-completion of the bargain, if 
the deficiency and expenses had together been less than the deposit, the 
purchaser would have been entitled to the whole deposit, but nothing 


1113 Revised Reports, 740 
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more, The judgment of the court was delivered by Lord Campbell, 
C. J. and he made it abundantly clear that “in assessing damages regard 
must be had to the earnest money already paid by the defaulting defen- 
dant to the plaintiff. This English case has been expressly approved of 
by a Full Bench of the Madras Court in The Vellore Taluk Board v. 
Gopalasami Naidu?. That case decided that 
_ where a person deposits a certain amount as earnest money for the due 
performance by him of his part of the contract under which he agrees 


to pay the other party a certain sum breaks the contract thereafter, the ` 


other party who becomes entitled to retain the deposit as forfeited under 
the terms of the contract must, in a suit by him for damages for the 
breach of contract, give credit for the amount retained as forfeited and 
can only recover the difference between the actual loss sustained-and the 
amount of the forfeited deposit. 

The view expressed by the learned Judges in this Madras Full Bench 
decision is also the view taken by the learned authors of Pollock and 
Mulla Sale of Goods Act see p. 45, Ist edition. In my judgment thesc 
cases apply to the present case and the sum of Rs. 200 already received 
by the plaintiff by way of earnest money must be taken into considera- 


tion in assessing the loss sustained by him. In principle I can see no 
difference between the present case and the cases which I have cited and T, 


that being so the amount of earnest money already received by the plain- 
tiff, viz., Rs. 200 must be deducted frqm the amount of Rs. 931-7-6 
which was awarded by way of damages to the plaintiff. The amount 
of damage therefore will stand at Rs. 731-7-6 and the plaintiff’s claim 
will be decreed for Rs. 731-7-6 together with interest thereon at 6 per 
cent, per annum from June 1, 1930 to the date. of realisation. To this 
extent and this extent only the appeal is allowed. The parties will re- 
ceive and pay costs in this Court in proportion to their success and 
failure. a 
The cross-objection has not been pressed and there is no substance in 

it. Consequently it is dismissed with costs. 
i Appeal allowed in part 


"L IL. R. 38 Mad. 301 


ABDUL MAJEED (Defendant) 
VETSHS 
T ABDUL RASHID (Plsintiff)* 
Contract—Money left. witb vendee or mortgagee to discherge earlier mortgage 


—Feilure to discharge liability—Vendor or mortgagor can sue for damages 


immcediately—Actual damage not necessary to support suit. 


Where money has been left with a vendee or mortgagee in order to” 


discharge some earlier mortgage and stich vendee or mortgagee fails to 
discharge the liability, a cause of action for damages arises immediately 
and the vendor or mortgagor need not wait until the property is actually 
sold or until he is sued or a decree is passed against him before bringing 
"a suit for damages. Ragbubar Rai v. Jara}, 1. L. R. 34 All. 429 relied 
Of. : / ' i fa 
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SECOND ‘APPEAL from, a decree of S. M. Muni Esa., . Subordinate 
Judge of Shahjahanpur, confirming a decree of Basu G. C. AGARWAL, 
Additional Munsif. i 7 . 
y Shiva Prasad Sinba for the appellan 
E. N. Gupta for the respondents. 


The Court delivered the following judgment:— | 


S ' ` This is a defendant’s second appeal against a decree of the lower 
a ‘appellate court confirming a.decision of the court of first instance decree- 


` ing the plaintiff’s claim for damages. 


The matter arose in this way:— 
Abdul Rashid, the plaintiff, and his brother, Abdul Haq, were the 


. owners of certain property set out in the plaint and which is the subject- 


matter of this dispute. .On July 18, 1924, Abdul Haq alone executed a 
lease of the property in dispute in favour of Abdul Majid, defendant 
No. 2, who is the present appellant, and Maqsad Khan. This lease was 
for a term of seven years at an annual rental of Rs. 500. Shortly after- 
wards Maqsad Khan ‘executed a .sub-lease of his rights to Qadar Bux, 


| 
{> 
| ‘defendant No. 1. On September 2, 1927, Abdul Rashid mortgaged the 


3 


| 


. 
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whole of the property in dispute in favour of defendants Nos. 3 and 4 
for Rs. 2,000. On June 21, 1928, Abdul Rashid executed a usufructuary 
mortgage of the whole of the property in favour of one Bakkas for five 


' - years to secure a sum of Rs. 4,000. Of this sum.Rs. 2,173 were left with 


Bakkas in order that the latter might discharge the liability due to defen- 
dants Nos. 3 and 4 under the prior mortgage, dated September 2, 1927. 
Bakkas never discharged this previous liability and sometime in the year 
1931 he died leaving surviving him his widow defendant No. 7 and 
his five sons defendants Nos. 1 to 5 and a daughter defendant No. 6. On 
December 21, 1932, the mortgagee rights of the deceased Bakkas were 
sold and purchased by Musammat Sughra Bibi. No attempt was made 
by the representatives or heirs of Bakkas to discharge the mortgagor's 
liability under the previous mortgage and consequently on April 10, 1933 
Abdul Rashid brought these proceedings claiming a sum of Rs. 1,607 to- 
gether with certain.interest as damages for breach of the covenant entered 
into by the deceased Bakkas in the mortgage, dated June 21, 1928, 

It is clear that Bakkas never paid the money and it remains unpaid 


\eo-day. He undertook to pay a sum of Rs. 2,173 which had been allowed . 


to remain in his hands and if payment of such sum had been made the 
liability of the plaintiff under the mortgage of September 2, 1927 would 
chave been completely discharged. By reason of the failure of Bakkas or 
his heirs to pay tbis sum the mortgage -of September 2, 1927 is still sub- 
sisting and there is due from the plaintiff to defendants Nos. 3 and 4 under 
that mortgage a sum greatly, in excess of Rs. 2,173. It is clear that by 
reason of the non-payment of the sum of Rs. 2,173 in June of 1928 the 
liability under the previous mortgage has very. substantially and 
materially increased. The plaintiff alleges that interest has accumulated 
upon the sum due under that mortgage and such accumulated interest 
amounts to Rs. 1,607 which is claimed, in this suit. There is no dispute 
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as to this amount and it must be conceded ‘that if, the plinti is entitled 
to damages he is entitled to this sum. ‘ However it is argued :on behalf of 
the appellant in this case that the plaintiff is not entitled to any-damages 


whatsoever, because in the first place there has been no breach as yet: of - 
the contract and secondly that even if there has been a-breach the plain- - 


tiff has not suffered any damages. 


We are perfectly satisfied that there has been a breach of the cove“, , 
_ nant contained in the mortgage of June 21, 1928 by which Bakkas un- ` 
dertook to pay Rs. 2,173 to defendants Nos. 3 and 4 to discharge the prior ” 


mortgage. No time was stated in which such payment was to be made, 
and in our view Bakkas was under a liability to pay that sum there and 
then. His failure to pay up until the date of his death undoubtedly 
amounted to a breach of contract which has not been remedied by pay- 


, ment by his heirs. 
We are further satisfied, that the plaintiff has a cause of action in ` 


this case and that he has suffered loss for which damages are recoverable. 

The authorities of this Court upon this subject are somewhat con- 
flicting, but in our view the latest cases go to show that where money has 
been left with a vendee or mortgagee in order to discharge some earlier 
mortgage and such vendee or mortgagee fails to discharge the liability, 
a cause of action for damages arises immediately and the vendor or mort- 


gagor need not wait until the property is actually sold or until he is sued f 


or a decree is passed against him before bringing a suit for damages. On 
the one hand the case of Ishri Prasad v. Mubemmad Sami and others! is 
an authority in favour of the appellants. In that case a mortgage was 
executed on May 12, 1899, and part of the consideration money was 
left with the mortgagee to pay off a prior mortgage, it being agreed that 
the money was to remain with him and that any interest which might 
accrue on this sum in future would be entirely upon his’ shoulders and 
would have to be paid by him when he paid the money. The mortgagee 
did not pay the money and the prior mortgagee sued and obtained a 
decree for sale on December 14, 1905 and the mortgaged property was 
sold in execution on Jan 20, 1912 and then the remaining property 
was sought to be sold eat balance of the decree money and to avert 
that sale the mortgagors paid off the amount and then brought a suit 
in 1916 to recover damages: It was held that inasmuch as under the 


agreement between the parties the mortgagee had undertaken all respon- 


sibility for further interest and could therefore pay the prior mortgage 
at any time he pleased, the cause of action did not accrue on the date of 
the mortgage but arose only on the date on which the mortgagor was 


damnified, and the suit, which was governed by Article 116 of the Limu- . 


tation Act, was within time. ‘This case, it is urged, is a wrong authority 
for the contention that the present claim was premature, but it will be 
noted that the covenant entered into by the mortgagee in the case of 
Ishri Prasad v. Mubammad Sami and ot differs very materially from 
the covenant in this case. All that Bakkas in the present case agreed to 
do was to pay a sum of Rs. 2,173 to the prior mortgagees and that must 
be construed as an undertaking to pay that sum immediately or in any. 
171921] A. L J. 81 : 
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event within a.very short space of time. i 

On the other hand, in the case of Raghuber Rei v. Jaira? 2 
bench of this Court held that, where on a sale of immovable property 
: “the yendees covenanted with the vendors to pay a certain sum of money 
on account of a mortgage debt due by the vendors and did not pay in 
accordance -with the covenant, and the mortgagee thereupon brought a 
suit upon his mortgage and obtained a decree, it was not necessary that 
the vendors should have suffered any loss before they could bring their 
suit, and that, as no time was specified in the sale deed for the payment of 
the mortgage money, limitation began to run from the date of the 
. execution of the deed. This case is an authority for the respondent's 
contention that he has a cause of action, although the property the sub- 
_ject-matter of the prior mortgage has not been sold, neither has any pro- 
ceedings been brought against him at the instance of the mortgagees 
under that mortgage. A somewhat similar view was taken by another 
Bench of this Court in Shiem Lal v. Abdul Salam*. There money was 
left with a vendee to pay off an existing mortgage on the property. The 
. vendee failed to pay it and the mortgagees sued on their mortgage and 
got a decree for sale. Thereupon the mortgagor vendor sued the vendee 
for damages for breach of contract, claiming the amount of the decree 
together with interest. The suit was resisted on the ground that there 
was no cause of action for the suit, inasmuch as the plaintiff had not paid 
the mortgagees nor had his property been sold and, so far, he had suffered 
no actual damage. It was held that a decree for sale having been 
against the plaintiff he had a good cause of action for the suit, although 
actual damage or loss, in the narrower sense of the word, had not yet 
occurred. The question has also been considered by a Full Bench of this 
Court in the case of Naima Khatun v. Baseni Singh. At pages 323 and 
324 the present learned Chief Justice discusses the effect of previous 
decisions. He observes:— 

In Reghubar Rai v. Jei Rej, L L. R. 34 All. 429 a Bench of this Court 
held that upon failure to pay money due by a vendor to a third party, 
which the vendor agreed to pay without any time for payment having 
been fixed, the vendor had a right to sue for the money. The learned 
Judges quoted English authorities to show that even before an injury 
was done or damage took place, the vendor could bring an action in order 
that the person making the covenant may place him in a position to meet 
the liability he had undertaken. The learned Judges held that the breach 
of the covenant, without any actual loss, gave a sufficient cause of action 
to the vendor and holding that the cause of action had accrued on the date 
of the breach they actually held the suit to be time-barred. In the 
course of the judgment they observed that one breach of a contract can 
furnish only one cause of action and no more and the actual loss when jt 
accrues is only one of the results of the breach and creates no second 
cause of action. But this was purely an obiter dictum and no part of the 
actual decision in the case. 

The learned Chief Justice then proceeds to discuss a number of other 
authorities, but it is to be noted that the actual decision in Raghuber Rat 
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and Jai Rsj is approved of, although the observation made in the judg- 
ment that there could only be ‘one cause of action was doubted and re- 
garded as obiter. 

In our view the trend of authority does show that these Courts have 
recognized that even before an injury has been done or damage has 
actually taken place, a mortgagor in the position of the present plaintiff 
can bring proceedings in order to place himself in a position to meet the 


. lability which he has undertaken. In the present case the plaintiff is 


faced with a liability of Rs. 3,780 on his previous mortgage; whereas if 
Bakkas had performed his contract the plaintiff would have been liable 
only for Rs. 2,173. To discharge the previous mortgage the plaintiff 
required at the date of this suit Rs. 1,607 in excess of Rs. 2,173 which 
Bakkas agreed to pay on his behalf. To place him in a position to meet 


- his liability at the date of the institution of the suit the present defendants 


would have to pay the amount claimed by way of damages. In our judg- 
ment he was entitled to call upon the defendants to place him in a position 
to meet his liability which had increased by reason of the failure of Bakkas 
to discharge his obligation, and that being so we hold that he has a cause 
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of action for damages and that the measure of damages has been correctly ` 


laid down by the lower courts, 
In the result, therefore, we see no ground for interfering with the 
decree of the lower appellate court and, threfore, this appeal is dismissed 


- with costs. 


Appeal dismissed 


PRIVY COUNCIL 
IMPERIAL BANK OF CANADA 


€ versus 


MARY VICTORIA BEGLEY* 


Trustee—Consiructive trustee—Money in acconnt with a benk—Power of at- 


torney—To invest money—Attorney draws cheque in bis favour end peys 
if to bank in discharge of bis indebtedness—Attorney and bonk become 
constructive trustees of the money—Contract—Principal snd agent—Doc- 
irine of ratificetion—When applies—Agent must not act for himself but 
intend to bind a named or ascertainable principal. 

The respondent widow had some money in account with the appellant 
bank. She had confidence in one M who was indebted to the bank. She 
desired M to invest-her funds for her on more advantageous terms and 
for the purpose granted a power of attorney to M with very wide powers. 
M drew a cheque as respondent’s attorney in his own favour and paid 
it ta appellant bank in full discharge of his indebtedness and also executed 
a promissory note in respondent’s favour without her knowledge and gave 
it in deposit to the bank. Held, that in the circumstances M, when he signed 
the cheque in his own favour on the authority of power of attorney, apart 
from any liability at common law, became a constructive trustee of the 
sum for which the cheque was drawn and further that the appellants who 
for their own benefit concurred in the transaction without any enquiry 
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from respondent became subject to a fiduciary obligation similar to that 
by which M was bound. i 
The appellants relied upon subsequent conduct of the respondent as 
ratifying the transaction entered into by M. Held, that to make the 
doctrine of ratification applicable it must be shown that the agent was not 
acting for himself but was intending to bind a named or ascertainable 
principal, and M, having acted throughout in his own name to the appel- 
lant’s knowledge his act was incapable of ratification. 
APPEAL from a decision of the Supreme Court of Canada. 


W. N. Tilley, K. C. for the appellant. - l 

D. N. Pritt, K. C. and H. J. Rolen, K. C. (Canadian Bar) for the 
respondent. 

The following judgment was delivered by 

Lorp Maucmam—fThis is an appeal by special leave from a judg- 
ment of the Supreme Court of Canada dated December 21, 1934, reversing 
2 judgment of the Appellate Division of the Supreme Court of Alberta 


dated March 24, 1934, which allowed an appèal from the judgment . 


of Mr. Justice Boyle the trial Judge. It may be mentioned here that 
there was a jury at the trial until the close of the evidence; but counsel 
for both parties agreed that the jury should be dispensed with and the 
decision of the case was left to the trial Judge who gave judgment in 


= favour of the respondent for the full amount of her claim, viz.: for 


$ 13,356 with costs. The judgment was reversed and the action was dis- 
missed by the Appellate Division (McGillivray J. A. dissenting). The 
Supreme Court of Canada restored the judgment of the trial Judge in 
respect of the claim for $8,500. The reasons for the judgment were 
delivered by Duff, C. J., Crockett, Hughes and Maclean, JJ. concurring; 
but there was a dissenting judgment by Cannon, J. The present appeal 
is concerned only with the claim for $8,500 with interest from June 29, 
1929, and it will be unnecessary to deal with anything but that claim. 
The respondent is the widow of Robert Wilson Begley, a farmer who 
died on December 26, 1928, leaving a will under which she was sole 
executrix and sole beneficiary. She was in no sense a business woman 
and instead of taking out probate she gave a power of attorney to one, 
J. W. McElroy, also a farmer, who had been a neighbour and close friend 
of the respondent and her husband for many years. He was granted 
administration of the estate with the will annexed; and on June 27, 1929, 
having completed the administration of the estate he was discharged. The 
respondent had had for a considerable time a small savings account with 
the appellants, the Imperial Bank of Canada, at their Calgary branch, and 
on the completion of the administration of the estate the proceeds of the 
estate were deposited to the respondent’s credit in the said account. They 
amounted to the sum of $13,006. The total sum to her credit in the said 
account amounted after such deposit to the sum of $13,081. McElroy 
had had for a considerable time an account in the same branch of the 
bank which had generally showed a debit balance; and at this period his 
debit balance exceeded $8,000. The bank for some years had been press- 
ing him for payment. They held security by way of mortgage on 
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McElroy’s land, but shortly before the events to be stated this mortgage 
was postponed to enable McElroy to mortgage the same lands to raise 
money for the purpose of discharging a part of his indebtedness to the 
appellants which had amounted in December, 1929, to $18,690. The 
appellants were apparently not satisfied with their security, and the 
assistant general manager at Toronto continued to urge Mr. Weaver, the 
local manager of the bank at Calgary, to obtain payment from McElroy 
of his debt. In April, 1929, Weaver learned that a sale which had been 
in prospect of one of McElroy’s farms to one Herron, from the proceeds of 
which McElroy had promised to discharge his debt to the bank, might 
fall through; and at that time McElroy is said to have stated to Weaver 
that, if the sale did fall through, he could borrow from the respondent a 
sufficient sum to pay his debt. ‘The respondent at this time was in the 
United States; and on June 7, 1929, McElroy appears to have told Weaver 
that the respondent had not yet returned from the States and that he 
would make arrangements with her when she came back. The respon- 
dent teturned to Calgary on June 19, 1929. She desired that McElroy 


‘should attend to the investment of her money, and on June 24 she 


executed a power of attorney in his favour, using for the purpose a 
printed form in very wide terms supplied by the appellants. ‘This power 
of attorney which in fact bears date June 28, 1929, was executed at the 
office of Mr. Moyer, a solicitor who had acted for some years for McElroy, 
and had acted as solicitor in the administration of Robert Wilson Begley’s 
estate. The respondent visited the bank on June 21 with McElroy and 
Moyer and had a short conversation with Weaver, and she also visited the 
bank on June 24, and again on June 25. She then arranged with the 
assistant manager, Chambers, for the transfer of some money for her use 
in Hamilton, Ontario, where she was going to pay a visit. Nothing, 
however, was said to her about the suggested discharge of McElroy’s in- 
debtedness to the bank out of monies standing to her credit. On June 
26 she left for Hamilton, and three days after her departure, that is on 
June 29, 1929, McElroy, purporting to act under the power of attorney, 
transferred from the respondent’s savings account to his own account a 
sum of $ 8,500, which, together with a small sum of his own, was suffi- 
cient to discharge the whole of his debt to the appellants. The cheque 
was signed “Victoria Begley, per J. W. McElroy, Atty.”; it was drawn 


‘ in favour of “J. W. McElroy or Order,” and was endorsed “Deposited to 


the credit of J. W. McElroy.” McElroy was not called as a witness and 
the only direct evidence as to what occurred on June 29, 1929, is that of the 
assistant manager, Chambers. According to his account McElroy had stated 
that he was going to borrow sufficient money from Mrs. Begley’s account 
to pay off his liability to the bank and was going to give her a promissory 
note payable on demand with interest at 7 per cent. per annum. Chambers 
made out the note which McElroy signed and he also made out the cheque 
in favour of McElroy for $8,500; and the indebtedness of McElroy to the 
appellants was in this way apparently discharged. Chambers took the 
promissory note, but did not ask, on the respondeht’s behalf, for security 
(although the appellants had had a third mortgage as security for their 
debt), nor did they communicate in any way with the respondent or her 
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solicitor, Moyer, who was in Calgary. The respondent had never 
authorised such a use of the power ‘of attorney, and it was clearly a 
fraudulent act on the part of McElroy. ` The object of the power of 


"` attorney was explained at the meeting at Moyer’s office between the res- 


pondent, McElroy and Moyer on June 24, and it is not in dispute that 
the object was to make arrangement for the investment of the money in 
her savings account and that McElroy was to try to get, subject to Moyer’s 


- approval, investments at a higher rate of interest than the ordinary bank 


rate on deposits. It is unnecessary for their Lordships to comment upon 
the participation of the officers of the bank in this curious transaction, 


‘carried through without the smallest endeavour to verify from the res- 


pondent herself, who, it may be mentioned incidentally, was in very bad 
health at the time, that she was lending so large’a proportion of her pro- 
perty without security to a man whose financial position was known to 


the bank to be of an unsatisfactory character. Mr. Tilley, as counsel for 


the appellants, did not seek to question the view entertained by all the 
Judges who have dealt with the case, including those in the Supreme Cou.t 
that the bank came under a fiduciary obligation towards the respondent 
as regards the whole of the sum of $ 8,500. There can indeed be no ques- 


‘Ttion that in the circumstances of the case McElroy, when he signed the 
| cheque in his own favour on the authority of the power of attorney, apart 


from any liability at common ‘law, became a constructive trustee of the 
sum of $8,500. Burdick v. Garrick’; Gray v. Jobnston'; Jobn ~v. 
Dodwell®. Not can it be doubted that the appellants who for their own 
benefit concurred in the transaction without any inquiry became subject 
to a fiduciary obligation similar to that by which McElroy was bound. 
Bridgman v. Gill‘; Coleman v. Bucks. & Oxon. Union Bank®; B. A. 
Elevator Co. v. Bank B. N. A.°. 


‘The argument presented to the Board for the appellants was rested 


entirely upon the subsequent conduct of the respondent during a period 
exceeding two years. Their Lordships take the same view of those facts 
as that presented in the elaborate judgment of Duff, C. J. and it will 
therefore be necessary to give only such an outline of these facts as will 
serve to explain their view as to the points ‘of law upon which there has 
been so considerable a difference of judicial opinion. 

The respondent remained at Hamilton, Ontario, on a visit for nearly 
six months, and returned to Calgary about the middle of December, 
1929; and it may be mentioned that the appellants did not during her 
absence inform her of the fact that her money had been used to pay 
McElroy’s debt to the bank, nor that the bank held his promissory note 
her favour for the amount of $8,500. The respondent after her return 
from Hamilton tried without success to obtain information from McElroy 
as to the investments of her money. She was in the Calgary office’ of the 
appellants on several occasions. On December 24, 1929, she attended 
there and had her bank-book written up. There is a conflict of evidence 
as to what took place. According to Chambers he then produced the 
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promissory note for $8,500 and showed it to her. She appeared, he said, ‘ 


to be puzzled and said she had not expected McElroy to borrow so much. 
According to her it was not till Jume, 1930 that she had a conversation of 


this kind with Chambers and first understood that McElroy had taken ` 


the $8,500, though she thought then (no doubt by her own mistake) 
that the amount was only $4,500. It seems to their Lordships evident, 
and indeed it is admitted, that no bank official ever told the respondent 
that her money had been used by McElroy to pay his debt to the bank; 
and if it is to be assumed that she knew in December, 1929, that McElroy 
had withdrawn $ 8,500 it would also be reasonable to assume that she 
thought the withdrawal was or might be for a proper purpose. On 
January 2, 1930, she made an unsecured loan_of $ 1,400 to McElroy, a 
fact which goes to support her evidence, and it is plain that the trial judge 
believed that the respondent was giving truthful evidence, and that he 
regarded the evidence of Chambers with distrust. 

In June, 1930, the respondent went to a Calgary hospital to undergo 
an operation for a serious complaint which had been affecting her health 
for a long time. Before going to the hospital she went to the bank and 
ascertained, as she asserts for the first time, that her balance was very 
much less than she thought it ought to be, and according to her recollec- 
tion it was then that Chambers produced the promissory note and in- 
formed her that McElroy had drawn the money and left the note for her. 
In the view of their Lordships nothing of substance turns upon the ques- 
tion whether she was told of the withdrawal and of the note in December, 
1929, or in June, 1930, since it is not suggested that she was told on 
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either occasion that McElroy had used the money for discharging his own _ 


debt to the bank. While the respondent was in hospital McElroy told 


. her that he “had taken her money to pay the bank,” and he also asserted 


that Weaver had told him to take it adding that the respondent was a 
widow and would want to marry McElroy. Weaver who was called as a 
witness denied the statements so far as he was concerned. The respondent 
returned to Calgary in August, 1930. She saw McElroy in September 
when he repaid the balance of the $1,400 loan. She transferred her 
account to the Bank of Montreal on September 10, 1930, and on December 
31, 1930, she removed her papers from the safety deposit box in the 
appellants’ office, and at a later date she took away McElroy’s promissory 
note for $8,500. On August 1, 1931, McElroy at the respondent’s re- 
quest gave her a new promissory note for $9,419, being principal and 
accrued interest to that date. The interest rate was reduced to 6 per cent. 
on the understanding that McElroy would pay off the note in September, 
1931. In September, 1931, the respondent instructed Moyer to endeavour 
to obtain from McElroy either security or payment. She had a number 
of interviews with both McElroy and Moyer during the next year with- 
out getting any satisfaction from them, and in September, 1932, she 
agreed to renew the note for two years with interest at 6 per cent. There 
were negotiations for security to be given for her but they never were 
completed. ~About this time she changed her solicitor and took away her 
papers. Her new solicitors demanded payment from the appellants of the 
amount of $8,500 and of certain other cheques drawn by McElroy under 
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i the power of attorney. The appellants refused to pay and this action 


was commenced in December, 1932. < . 
At the hearing before the Board the appellants relied on two points: 


, | first, that the respondent was estopped from maintaining the action, and 
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secondly that the respondent though entitled to repudiate the action by 
McElroy in fact had elected to affirm and to ratify it. The point of 
estoppel can be briefly dealt with. As pointed out in the reasons for the 
judgment of the Supreme Court of Canada, there is no evidence to sup- 
port the view that the respondent’s silence, that is, her delay in complaining 
to the bank that McElroy had used the money drawn from her account 
improperly and without her authority, had caused the appellants to alter 
their position in any way. Nor, on the other hand, is there any reason 


' whatever for contending that the silence upon which the ‘estoppel is 


T ye 


sought to be based was, to quote the words of Lord Tomlin int his speecn 
in Greenwood v. Martin’s Bank", “deliberate and intended to produce the 


effect which it in fact produced, namely, the leaving of the respondents’ - 


in ignorance of the true facts so that no action might be taken by them 
against” a third party. There was thus on the one hand no evidence of 
any detriment to the appellants as a consequence of the silence of the res- 


| pondent, and on the other hand no conduct amounting to a representa- 
| tion intended to indyce a course of conduct on the part of the appellants. 


It is therefore unnecessary to deal with any other ground for rejecting 


. the argument based on estoppel. 


Before their Lordships the main argument for the appellants was 
that the respondent though entitled to repudiate the act of McElroy had 
chosen with full knowledge to ratify it. In other words she had treated 
the transaction as a loan by her to McElroy and had accepted and retained 


‘| the promissory, notes given to her by McElroy. This ratification it was 


urged must date back according to the well known maxim to the moment 
when McElroy endorsed the cheque for $8,500, with the result that the 
money was lent to McElroy and properly used by him to discharge his 
debt to the appellants. ‘This is a somewhat surprising conclusion, for it 
is dificult to see how a contract between the respondent and McElroy 
entered into some time after the appellants had become constructive 
trustees for her of the $8,500 could operate to release them from their 
equitable liability. If the facts would permit it, the appellants might 
no doubt argue that they had been released in equity from their liability 
to the respondent: but to such a contention there are some obvious and 
conclusive objections. In the first place there is no evidence to suggest that 
the respondent had any intention whatever of releasing the appellants. In 
the second place there was no consideration for such a release, and, since 
there was no deed, this alone would be fatal. In the third place, the res- 
pondent could not be held in equity to have released the appellants un- 
less she had full knowledge of her rights, and it seems to be clear that 
until shortly before the commencement of her action against the appel- 
lants she had no such knowledge. She doubtless knew in „June, 1930, 
that McElroy had used her money to pay off his debt to the appellants, 
but this fact alone would not have informed a competent man of affairs, 
i 771933] A C. 51 at 58 
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still less 2 woman without business experience, that there was a right of 
action against the appellants. She did not know and could not be 
expected to surmise that the appellants had, without explanation and 
without the smallest inquiry, been parties to the strange transaction with 
McElroy which their Lordships have thought it sufficient to describe in the 
moderate terms used above. She thus was without such knowledge of 
the facts, to say nothing of knowledge of her rights against the appellants, 
as would be necessary before a Court of Equity could hold her bound by 
an implied release. 


These considerations alone would be sufficient to dispose of the appeal; _ 


but their Lordships are unwilling to leave unanswered the argument based 
on the alleged ratification by the respondent. It must be remembered 
that it is not the drawing of the cheque by McElroy, but the use of the 


proceeds of the cheque which the respondent could properly complain of. } 
What act of McElroy is it which the respondent is said to have ratified? 


The appellants must say that it was either the lending of the proceeds to 
McElroy or the paying of the proceeds to the appellants to discharge 
McElroy’s debt. Both of these suggestions must fail for the simple 
reason that neither act was done or professed to be done by McElroy 
acting as agent for the respondent. The first essential to the doctrine of 
ratification, with its necessary consequence of relating back, is that the 
agent shall not be acting for himself, but shall be intending to bind a 
named or ascertainable principal (Halsbury’s Laws of England, 2nd 
Edition, p. 231; Heath v. Chilton®, Eastern Construction Co. v. National 
Trust Co.?. Jf the suggestion of ratification in this case is analysed it 
comes to this, that the agent having put some of the principal’s money 
in his pocket, the latter “ratifies” the act. For the reason given this is 
not possible as a legal conception, since the agent did not take, and could 
not be deemed to have taken, the money for himself as egent for the 
principal. If the act had been authorised, the contract between the 
principal and the agent would have been the ordinary contract of loan. 
That indeed seems to have been what McElroy suggested to Chambers, if 
he suggested anything honest at all. There can be no room here for the 
application of the doctrine of ratification. The point was clearly put in 
the judgment of the Chief Justice: i 
McElroy was not professing to act as her (Mrs. Begley’s) agent in pay- 
ing the Bank, and the Bank was not receiving the money from anybody 
acting as the appellant’s agent. This is a most important consideration 
because it follows that, as McElroy did not profess to represent the appel- 
lant (Mrs. Begley) in paying the Bank, his act in doing so was not one 
which the appellant could validly make her own by ratification. 

It may be added that the contention that the respondent “adopted” 
the transaction gb initio means nothing in law except that after discovering 
the fraud she made a contract with McElroy which changed his liability, 
into one of debt, instead of one of damages for breach of duty or for 
breach of trust. The appellants of course cannot set up or rely on such 
a contract since they are not parties to it, It is clear that in the circums- 
tances the respondent was not put to her election to sue either McElroy 

*[1844] 12 M and W. 632 at 638 [1914] A C 197 at 213 f 
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or the appellants: she could sue both of either, subject of course to this 
that she could not recover more than the total sum due to her. She could 
indeed have released McElroy and yet have pursued her remedies against 
_ the appellants, for there is no question here either of joint liability or of 
. the liability of principal and surety. . l 

For these reasons their’ Lordships have come to the same conclusion as 
the Supreme Court of Canada, and they must humbly advise His Majesty 
that the appeal must be dismissed with costs. 
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Appeal dismissed 


} Lawrence Jones & Co.—Solicitors for the appellant. 
Blake and Redder—Solicitors for the respondent. 


l BHAGWAN DAS 
A versus 
EMPEROR* 
Reilweys Act (IX of 1890), Sec. 101—Station-master—Signels—Points correctly 
sef—Train allowed to rtm on loop line—In point of fact one point not pro- 
perly set—Collision—Persons imjured—Whether station-master guilty of 
offence under Sec. 101. 
The station-master allowed 2 goods train to run on the loop line even 
though the main line was clear. Before allowing the train on to the 
| loop line he received signals which entitled him to conclude that the 
points were correctly set. In fact point No. 2 on this line was not 
properly set, with the result that the train ran into a blind siding and 
collided with trucks. As a result of the collision certain persons on the 
goods train sustained simple injuries; and the station-master was prose- 
cuted under Section 101, Railways Act. Held, that the switching 
of the train on to the loop line was not the proximate cause of 
the accident. ‘The accident resulted from point No. 2 not being properly 
set. Held, furthec, that the station-master was entitled to rely upon the 
signals of his pointsmen, who had signalled the points set, and accordingly 
he was not guilty of any act or omission in relation to the setting of point 
No. 2 and could not therefore) be convicted. of an offence under Section 
101, Railways Act. 

. CRIMINAL REVISION from an order of Tura Arman EsQ., Sessions 

Judge of Banda. ` 

K. N. Katju and Seila Nath Mukerji for the applicant. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

THom, J.—Bhagwan Das, station-master of a wayside station of the 
Fast Indian Railway Company, has been convicted under Section 101 (a) 
and (b) of the Railways Act of 1890 and sentenced to six months’ -simple 
imprisonment and a fine of Rs. 50. In default of payment of the fine a 
_ further period of one month’s simple imprisonment is added. : 
*Cr. Rev. 284 of 1936: 
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The charge against him is that on June 16, 1935 he endangered the 


safety of certain persons by allowing a goods train to run on the loop , 


line at a wayside station and by failing to satisfy himself that point No. 2 
on the loop line was not properly set and by failing to have the keys of 
the point and the scotch block in his possession. 


There is no doubt that Bhagwan Das committed a breach of the rules 


whee Ltt 


in allowing the goods train to run over the loop line. The main line| : 


was cléar, and in these circumstances according to the rules, the goods 


train ought to have run through the station on the main line. On the|‘ 


day in question before the goods train was allowed to run on to the loop 
line point No. 2 on this line was not properly adjusted, with the result 
that the train ran into a blind siding and collided with two trucks there. 
As a result of the collision considerable damage was done and the driver 
and certain persons on the goods train sustained simple injuries. 


It cannot be held, however, that in allowing the goods train on to~ 
the loop line the station-master did anything to endanger the safety of 


any person. The loop line was clear, and although it was his duty to run 
the train on the main line through the station, the mere act of switching 
the train on to the loop line did not of itself endanger the life of any 
person either on train or at the station. ‘The switching of the train on to 
the loop line was not in short the proximate cause of the accident. The 
accident resulted from point No. 2 not being properly set. This point, 
it appears, was set towards the blind siding and not towards the main 
line. The only question therefore is: was the applicant guilty of any act 
or omission in relation to the setting of point No. 2? 


According to the rules the station-master must be satisfied that the 
points are correctly set before he allows a train on to the loop line. This 
of course does not mean that it is the duty of the station-master himself 
to go and examine the points and see for himself that they are correctly 
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set before allowing the train to proceed on to the loop line. He has toļ' 


trust to pointsman, and the practice is to receive a signal from the points- 
man that the points are all correctly set before allowing the train on to 
the loop line. 


Now according to the rules and regulations point No. 1 should be set ` 


first, point No. 2 second and point No. 3 last of all If the station- 


master received signal from the pointsman at point No. 3 that the points . 


have been correctly set then he is entitled to direct the lowering of the 
signals and to allow the train to proceed on to the loop line. 


Now it is not in dispute that on the occasion in question point | 
No, 2 was not correctly set. The station-master in the report which he | 
made immediately after the incident and in his evidence during the | 


course of the trial stated that he did receive a signal from point No. 3. 
He deposed that he saw the white light from point No. 3 which accord- 
ing to the regulations is the signal which the pointsman at that point 
gives when the points have all been set and locked as directed. He further 
stated in the report and in his evidence that on emerging on to the station 
platform shortly before the goods train arrived he did not see a green 
light burning at point No. 2. He called to the pointsman Gaya Prasad 
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: 
and asked him why the green light was not burning. He then saw the 
| preen Tight at poni No: 2 He had also received an ‘all right’ signal 
. from points Nos. l.and 3. In these circumstances he considered himself 
. at liberty to lower the signals and allow the goods train to proceed on to 
the loop line. . 
| In the course of his judgment the learned Sessions Judge observes: 
The station-master did not see a white light at point No. 3 or at point 
No. 2: and he allowed the signals to be lowered. According to the rules 
he ought not to have been satisfied if he saw or understood to have seen 


a green light from the disc-indicator at point No. 2. He ought to have 
K seen two lights, one green from the disc-indicator and one white from the 
i pointsman. 


7 Now the station-master’s own statement is that he did see both these 
. lights before he allowed the train to proceed. ‘There is no evidence to show 
that the white light was not visible at point No. 3. So far as point 


No. 2 is concerned there is this in favour of the applicant that the driver — 


of the goods train in his statement to the police and in the course of the 
trial alleged that he saw a green light at point No. 2. The fireman on 
the train in his statement to the police stated that there was a green light 
at point No. 2. In the course of the trial however he went back upon 
that statement and stated that he did not see a green light at point No. 2. 
It appears that the guard of the train did not see a green light at point 
No. 2. The evidence of the fireman cannot be relied upon in view of his 
' statement to the police that he did see a green light at point No. 2. The 
guard of the train stated that he did not see a green light. Negative 
evidence of this sort is not as important as the positive evidence of the 
| driver of the train, who certainly was on the look out and in a better 
position than the guard to observe, that he did see a green light at point 
No. 2. -> 
The evidence does show that the station-master failed to compty 
with a number of the regulations. For this dereliction of duty he 
= been punished by the Railway Company who have reduced his salary. 
So far as the present proceedings are concerned, however, before he can 
| be held guilty of an offence under Section 101 of the Railways Act, it 
| must be proved that he endangered human life by failure to comply with 
| the rules and regulations of the Railway Company. Now it may be that 
_ human life was endangered by the goods train being allowed on to the 
| loop line before point No. 2 was correctly set. Some one was undoub- 
| ell guilty of the breach of the regulations. The question in the 
| | present case is: was it the station-master? The evidence shows in my 
| 
| 


w wN 


judgment that the station-master took reasonable steps to satisfy himseif 
that all the points were correctly set. He received signals which entitled 
him to conclude that this was so. If point No. 2 was not correctly sex 
then the fault was the fault of the person whose duty it was to set the 
point and signal to the station-master that the point had been set. 
Undoubtedly the failure to set point No. 2,towards the main line was 
the direct cause of the accident. It was this failure thet endangered the 
safety of the persons upon the train. If the station-master is entitled to 
rely upon the signals of his pointsmen then quite clearly he has been guilty 
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of no offence under Section 101 of the Railways Act as the pointsmen had 


signalled the points set. There is no doubt in my opinion that it was] 


never intended that the station-master should himself visit the points to 
see if they are correctly set before allowing the signal on to the loop line 
to bé lowered. In the discharge of his duty as station-master he must 
rely upon the pointsman under him whose ‘actual duty it is to set the 
points according to directions. 

Upon the whole matter I am satisfied that the prosecution have 
failed to prove that by his act or omission and by his failure to comply with 


(| 


any of the rules and regulations the applicant did anything to endanger , 
the safety of any person and that therefore he is not guilty of an offence / | 


under Section 101 of the Railways Act. 

In the result the application is allowed and the conviction and sen- 
tence are set aside. The fine if paid will be refunded. The applicant’s 
bail bonds are discharged. 

Application alowed 


PIRAG LAL 
Versus 
RUST AM SINGH* 

Criminal Procedure Code, Sec. 247—Summons case—On date fixed for orguments 
complainant did not appear but was represented by counsel—Whether magis- 
trate justified in acquitting accused under Sec. 247. 

In 2 summons case the evidence for the prosecution and the evidence for 


the defence were taken by the magistrate and he then fixed a date for l 


the hearing of arguments. On that date the complainant did not appear 
but he was represented by counsel. The magistrate was told by counsel that 
the complainant had gone to Farrukhabad to bathe in the Ganges. There- 
upon the magistrate refused to adjourn the case and acquitted the accused 
under Sec. 247, Criminal Procedure Code. Held, in revision, that the 


/ 


i 


magistrate acted rightly and consequently there was no ground for inter- , 


ference. 


CRIMINAL REVISION from an order of S. S. Nemru Esq., District | 


Magistrate of Mainpuri. 
M. L. Chaturvedi for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


- -_——--— — —_ 


Autsop, J—This is an application in revision against an order ' 


acquitting four men who were charged with the offences of criminal tres- 


pass and assault under Sections 447 and 352 of the Indian Penal Code. ` 
The evidence for the prosecution and the evidence for the defence were | 


takén by the Magistrate and he then fixed a date for the hearing of argu-. 


ments. On that date the complainant did not appear but he was repre- 
sented by counsel. The Magistrate was told by counsel that the com- 


plainant had gone to Farrukhabad to bathe in the Ganges and that he | 


had expected to return on the date of hearing but had not appeared. 
Counsel suggested that the complainant’s presence was not necessary. The 


-*Cr. Rev. 212 of 1936 


AL J.R HIGH COURT 955 


learned Magistrate refused to adjourn the case and he came to the conclu- 
sion under the provisions of Section 247 of the Code of Criminal Proce- 
dure that in these circumstances he was bound to acquit the accused. He 
accordingly. did 90. The complainant appealed to the Sessions Judge, 
who found that he was not entitled to interfere with an order of acquittal. 
. In the present application it is said that this Court is entitled to interfere. 
It may not, of course, convert an order of ‘acquittal into an order of can- 
viction, but it can set aside an order of acquittal and direct that further 
proceedings should be held. That view is quite right. "The point, how- 
ever, is whether the Magistrate acted illegally in the action which he took. 
In my opinion his action was right. I find from the provisions of Sec- 
tion 247 of the Code of Criminal Procedure that for some reason the 
legislature has laid it down that the personal presence of a complainant 
, i3 necessary in order that a summons case should proceed. ‘The only 
. exception made is for a public servant whose personal attendance is not 
required by the Magistrate. In the case of anybody, except a public 
servant, the personal attendance of the complainant is necessary. In the 
present case the complainant did not attend in person and, therefore, 
under the provisions of Section 247 of the Code of Criminal Procedure, 
there were only two courses open to the Magistrate. The more ordinary 
course was to acquit the accused, as he did. The exceptional. course was, 
if he had any particular reason for doing so, to adjourn the hearing of the 
case to some other day. The learned Magistrate exercised his discretion 
not to grant an adjournment. It seems on the face of it that he was 
perfectly entitled to exercise his discretion in that way if the complainant 
preferred going to Farrukhabad and bathing in the Ganges to appearing 
in court and prosecuting’ his case. There is no reason for holding that 
the Magistrate acted wrongly and consequently there is no ground for 
interference in revision. I reject the application. l 


Ap plication rejected 


VISHWANATH 
VETSHS 
EMPEROR* 


Electricity Act (IX of 1910), Sec. 30—W betber offence under Sec. 379, I. P. C., 
read with Sec. 39, Electricity Act, is ‘en offence against the Electricity Ac? 
—‘At the instance of a person aggrieved’—Meaning of—Police institutes 
prosecution on the report of Electric Compeny—Whether magistrate can 
take cognisance of case. l 

On discovering theft of electrical energy by the applicant the Electric 
Company reported the matter to the police and assisted the police in thè 
investigation. The police instituted the prosecution against the applicant 
under Sec. 379, I. P. C. read with Section 39 of the Electricity Act. The 
officers of the Electric Company came into court and gave evidence. Held, 
that the offence was ‘against the Electricity Act’ within the meaning of 
Section 50 of the Electricity Act. Held, further, that the prosecution was 
really ‘at the instance of the person aggrieved, that is, of the Electric Com- 
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pany, within the meaning of Section 50, Electricity Act. The phrase ‘at 
the instance of’ means merely at the solicitation of or at the request of. 
Crmonat Revision from an order of B. R. James Esq., Additional 
Sessions Judge of Aligarh. 
K. D. Maleviya for the applicant. 
M. Wottullah (Assistant Government Advocate) for the Crown. 


_ The Court delivered the following judgment:— 


The applicant in this case was sentenced to a fine of Rs. 100 under 
’ Section 379, I. P. C. read with Section 39 of the Indian Electricity Act 
for the theft of electricity. It was found by the Magistrate that he had 
interfered with the electric meter and consequently had used electricity 
with the intention of not paying for it. The facts certainly constitute 
an offence punishable under the sections. Whether the facts occurred 
was a question to be decided by the courts below, and both the Magistrate 


and the Sessions Judge in appeal have found against the applicant. The — 


point urged before us is a legal one. It is said that the Magistrate should 
not have taken cognisance of the case use under Section 50 of the 
Indian Electricity Act no prosecution sHall be instituted against any per- 
son for an offence against the Act except at the instance of the Govern- 
ment or the Electric Inspector or the person aggrieved by the same. Jn 


this case it was the police who instituted the prosecution. ‘There are really . 


two questions. One is whether an offence of this nature can be described 
as an offence against the Electricity Act and the second is what meaning 
is to be given to the phrase “at the instance of.” The learned Sessions 
Judge was of opinion that the offence was not an offence against the Act 
because it was one punishable under the provisiéns of Section 379 of the 
Indian Penal Code. We think that this would not have been an offence 
under Section 379 of the Indian Penal Code if it had not been for the 
provisions of Section 39 of the Indian Electricity Act. It was therefore 
an offence which was created by that section and we are of opinion that 
the Legislature intended Section 50 to apply to an offence of this nature. 
We therefore hold that there could be no prosecution except at the ins- 
tance of the person aggrieved, that is, of the Electric Company. Upon 
the other point we think that the phrase “at the instance of” has pur- 
posely been introduced so as to make the provision a very general one. 
If it had been the intention of the Legislature that no case should be 
instituted in court except by the Electric Company itself or the other 
persons mentioned in Section 50 of the Act the Legislature would, we 
think, have used the ordinary phrase “on the complaint of” and the sec- 
tion would have been on the lines that no Magistrate should take cogniz- 
ance of any offence referred to in Section 50 of the Act, except upon the 
complaint of certain persons. The phrase “at the instance of” means 
merely at the solicitation of or at the request of and we think that the 
Legislature meant only that a prosecution should not be instituted by 
some independent busybody who had nothing to do with the matter. 
In this case the police instituted the prosecution in form, but there can 
be no doubt that the Electric Company desired that the applicant should 
be prosecuted for the offence. The officers of the Company discovered 


~ 
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the theft and they reported it to the police and asked the police to make 
an investigation. We feel that there can be no real doubt that they 
intended that a prosecution should follow according to the result of the 
investigation. ‘They made further reports to assist the police and their 
officers came into court and gave evidence. We are satisfied that the 
prosecution was really at the instance of the Electric Company, although 
they may not have made the immediate complaint on which the Magis- 
trate took cognisance of the offence. We consider that there is no ground 
for interference in revision. We reject the application. 


Application dismissed 


ONKAR NATH AND ANOTHER 
VETSUS 
EMPEROR*® . 

Reformatory Schools Act (VIII of 1897), Sec. 8—lIsterpretation of —W betber 
magistrate not specially eutborised cen try juvenile offender—Criminal Proce- 
dure Code, Sec. 29 B—Scope of. 

Sec. 8 of the Reformatory Schools Act does not enact that a magistrate 
not specially authorised cannot try a juvenile offender. It says that cer- 
tain magistrates who are not specially empowered may not exercise thé 
power of sending a juvenile offender to a Reformatory School. 

Sec. 29 B, Criminal Procedure Code, was not intended to take away the 
jurisdiction already conferred on Magistrates under Sec. 28 and the eighth 
column of the second schedule of the Code of Criminal Procedure. It was 
intended to extend to certain magistrates the power to try juvenile offenders 
for certain offences which would otherwise have been. triable exclusively 
by the Court of Sessions, 

CRIMINAL REVISION from an order of T. N. MuLLA Esa., Sessions 

Judge of Allahabad. 


L. M. Roy for the applicants. 

Application heard ex parte. 

The following judgment was delivered by 

Autsop, J.—This is an application in revision. The applicants were 
tried under Section 323 of the Indian Penal Code and fined Rs. 50 each. 
They went up in revision to the Sessions Judge who rejected their appli- 
cation. ‘They have come here with a second application. The first point 
urged is that one of the accused at the trial was a juvenile offender and 
it is said that the Magistrate had no jurisdiction to try a juvenile offender 
because he was not especially authorised by the Local Government under 
Section 8 of the Reformatory Schools Act (VII of 1897). It is further 
argued that the whole trial was vitiated. The learned Sessions Judge 
refused to interfere because he pointed out that the juvenile offender had 
in any event been acquitted, but he certainly was prepared to hold that 
the argument was a sound one, upon the point that the Magistrate had 
no jurisdiction to try the juvenile offender. I must make it very clear 
| chat I do not agree with this view. Section 8 of the Reformatory Schools 
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Act does not enact that a Magistrate cannot try a juvenile offender. It 
says that certain Magistrates who are not specially empowered may” not 
exercise the power of sending a juvenie offender to a Reformatory School. 
Then reference is made to Section 29B of the Code of Criminal Procedure. 
This section, in my opinion, was not intended to take away the jurisdic- 
tion already conferred on Magistrates under Section 28 and the eighth 
column of the second schedule of the Code of Criminal Procedure. It 
was intended to extend to certain Magistrates the power to try juvenile 
offenders for certain offences which would otherwise have been triable 
exclusively by the Court of Sessions. 

The second point argued was that the accused were not examined 
after the evidence for the prosecuticn was concluded. I do not know 
on what this allegation is based. The trial was a summary one and the 
usual form was filled in and it would appear from that form that the 
accused made statements which appear to be statements made after the 
evidence*had been recorded against the accused. Even if the allegation - 
is true, there is no reason for inter=erence in revision. The applicants 
made their statements to the Court and they produced evidence in defence 
and were obviously not prejudiced in any way. There is no force in this 
application and I reject it. 


ASHFAQ 
VETAUS 
EMPEROR* 


Crhninal Procedure Code, Sec. 103, U. P. Excise Act, Sec. 54 and Dangerous Drugs 
Act, Sec. 25—Respectable witnesses—Meaning of. 
Where the house of the applicant was searched and he was in possession 
of cocaine and cheras contrary to law, and was prosecuted and convicted 
under Section 14 of the Dangerous Drugs Act and Section 60 of the U. P. 
Excise Act; and it was urged in -evision that the search was not properly 
conducted because the two search witnesses—one of whom was a cheud beri 
of Ekkewslas and the other a hawker—were not respectable within the 
meaning of Section 103, Criminal Procedure Code. Held, that respect- 
ability does not connote any particular status or wealth or anything of 
that kind. Any person is entitled to claim respectability provided fe 18 
not disreputable in any way, that is, if he is not a thief or a criminal of 
some kind or a person perhaps of grossly immoral habits. 
CRIMINAL REVISION from an order of K. K. K. Nayar Esa., Addi- 
tional Sessions Judge of Aligarh. 
Kumuda Prasad for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 
Autsop, J.—The applicant Ashfaq has been sentenced to rigorous 
imprisonment for a period of two years and a fine of Rs. 250 under Sec- 


tion 14 of the Dangerous Drugs Act and to rigorous imprisonment for a 
period of three months under Section 60 of the Excise Act and he has 


*Cr. Rev. 287 of 1936 


A. L. J. R HUGH COURT : 959 


also been directed to execute a bond for a period of two years. Ths Gumu 
allegation against him was that his house was searched and he was in igg 
possession of cocaine and cheras contrary to law. The Magistrate found — 
him guilty and he appealed to the Sessions Judge who dismissed his appeal.’ Amae 
There is no reason why questions of fact should be re-agitated in this fyomor 
Court. Some points of law have been taken in the grounds of revision. —_ 
One is that the search was not properly conducted because the two search An: 
witnesses were not respectable within the meaning of the Act. One 

of them Bashir is a Chaudhari of the Ekkawalas and Ayub is 2 hawker. 

I do not think that respectability connotes any particular status or wealth 

Jor anything of that kind. Any person is entitled to claim respectability 
provided he is not disreputable in any way, that is, if he is not a thief or 

a criminal of some kind or a person perhaps of grossly immoral habits. 

It is also said that Ayub has given evidence before in police prosecutions, 

I do not think that being a prosecution witness is sufficient to deprive 

_one of one’s title to respectability. Then another argument is that the 
applicant has been prejudiced by the failure of the court to allow the 
cross-examination of a prosecution witness named Ismail. It appears that 

this man was the applicant’s servant and he gave evidence that he had been 
employed to sell drugs. He was cross-examined when he made his state- 

ment but did not appear .for. cross-examination after the charge was 

framed. The learned Judge i in appeal has said that he has not relied upon 

his evidence in these circumstances. I do not see that he could do any 

more in the matter if Ismail did not choose to appear and if the applicant 

did not press the court to have a warrant issued for his arrest so that he 

might be cross-examined. There is no other ground which could suit- 

ably be raised in this Court. ae is no force in this application and I 

dismiss it. The sentence is perha aps severe, but anybody who trades in 


cocaine deserves to be treated with severity. 
Application dismissed 
DEBI CHARAN LAL (Judgment-debtor) crv. 
versus 1936 
KHUSHAL RAI RATAN LAL THRoucH RATAN LAL — 
(Decree-bolder) * J20 


Civil Procedure Code, Sec. 100—Decree-bolder purchases property at auctionm— Suraman, 
Application by þidgment-debtor under Or. 21, R. 90, C. P. C—Rejected by CJ 
Court—Appeal dismissed by District Judge—Whether second appeal lies, BOTS J 

_ The property as entered in the proclamation of sale was put up for sale 
and was purchased at auction by the decree-holder himself. An applica- 
tion by the judgment-debtor under Or. 21, R. 90, C. P. C., was rejected by 
the Court. An appeal against this orde was dismissed: by the District 
Judge. A second appeal was then filed in the High Court. Held, that a 
second appeal did not lie. Satyendra Neth v. Cheru Chendrsa, A. I. R. 
1927 Cal. 657 relied on. 
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District Judge of Moradabad, confirming a decree of Basu BANARSI Das ‘ 


KANKAN, Subordinate Judge. 

S. N. Seth for the appellant. 

C. B. Agarwala for the respondent. 

The Court delivered the following judgment:— 

This appeal has been referred to a Division Bench on account of fe 
importance of the question raised in this case as to whether a second 
appeal at all lies. 

It appears that the decree-holder obtained a simple money decree 
against the judgment-debtor, which was put in execution and the judg- , 
ment-debtor’s right and interest in a certain property were sought to be 
sold. The judgment-debtor objected that his particular share should be 
specified, but did not offer any information to the court as to the extent 
of his share. The decree-holder did not agree to be tied down to any 


particular share of the judgment-debtor in the property put up for sale. \ 


The property as entered in the proclamation of sale was put up for sale and 
was purchased at auction by the decree-holder himself. 

An application was then made by the judgment-debtor under Order 
XXI, Rule 90, to have the sale set aside on the ground of irregularity in 
publishing the sale inasmuch as the exact share of the judgment-debtor 


had not been specified and proclaimed. The court rejected this applica- . 


tion. On appeal the District Judge has dismissed the appeal. It is urged 
on behalf of the appellant that inasmuch as the dispute related to the 
execution of a decree and was one between the decree-holder on the one 
hand and the judgment-debtor on the other, the dispute raised a question 
between the parties relating to the execution of the decree within the mean- 
ing of Section 47, C. P. C. and was therefore a decree within the meaning 
of Section 2, C, P. C., with the result that a second appeal lies automa- 
tically. 

There is authority for the view that no second appeal lies even where 
the purchaser is the decree-holder himself. In the case of Satyendra Nath 
Choudhury v. Chern Chandra Majumdar’, the learned Judges pointed out 
that if a second appeal were to be allowed on the ground that the case 
fell under Section 47, C. P. C., then the provisions of Section 104 would 
be nullified. In Section 104(2) it is laid down that where an order is 
passed in appeal under this section, namely, “104(1) (i) an appeal from 
any order from which an appeal is expressly allowed by the rules”, no 
second appeal shall lie. 

We think an additional reason may also be given in support of the 
view that no second appeal lies because the order is not a decree at all. 
“Decree” has been defined in Section 2(2), the first part of which deals 
with the formal expression of an adjudication conclusively determining 
the rights of the parties with regard to matters in controversy in the 
suit. ‘The second portion of the first para then: provides, 

It shall be deemed to include the determination of any question within 
Section 47 but shall not include any eien from which 
an appeal lies as an appeal from an order 
1A. L R. 1927 Cal 657 
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' It therefore follows that although the determination of any ques- 
tion within Section 47,—provided of course there is a conclusive deter- 
mination of the rights of the parties, —is included in the definition, there 
is an express provision that the decree shall not include any adjudication 
from which an appeal lies as an appeal from an order. Now an order 
rejecting an application under Order XXI, Rule 90, is an order from 
which an appeal is expressly provided under Order 43, Rule 1(j). It 
follows that the order being one from which an appeal is provided as an 
appeal from an order it cannot come within the definition of the word 
“decree”. Section 100 provides for a second appeal in cases of decrees 
and not in cases of appealable orders. As the order in question is not a 
decree no second appeal lies. ‘The appeal is accordingly dismissed with 
costs. 


> Appeal dismissed 


DHANPAL 
versus 

EMPEROR* 

Criminal Procedure Code, Sec. 498—Person found guilty of deliberately attempting 
to shoot a man with a Ni DS) as a) can be released on bail. 
A person who has been found guilty of deliberately attempting to shoot 
a man with a revolver and sentenced to imprisonment cannot safely be 
released on bail until it is established that he is not guilty or, at any rate, 
that his conviction is not justifiable. A man is kept in prison not only 
to prevent his absconding but if there is reason to believe that he has 
committed crimes of a certain type, to prevent him from being a possible 
danger to the community. 

Bar APPLICATION in Criminal Appeal from an order of R. L. 
YorKE Esq., Sessions Judge of Meerut. 

K. D. Malaviya for the applicant. 

Application heard ex parte. 

The following judgment was delivered by 

ALLSOP, J.—This appeal is admitted. 

The appellant has been found guilty of deliberately attempting to 
shoot a man wjth a revolver and he has been sentenced to rigorous 
imprisonment for a period of seven years. He asks to be released on bail. 
The main argument is that the case against him is a weak one. I have 
looked at the judgment and I see that the learned judge has discussed the 
evidence with great care, and at this stage it is impossible to say anything 
about the merits of the case. The other point is that the applicant is 
only 19 years of age and that it will be unfortunate thar he should be 
associated with bad characters in jail if ultimately it is found that he was 
not guilty. An argument of this kind certainly has some force, but 
after all it is an argument which could be raised in almost every case, 
because respectable men even if they are more than 19 years of age may 
suffer deterioration from detention in jail. J do not think that a man 
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Caumer who is convicted of a crime of this type can safely be released on bail | 
~., until it is established that he is not guilty or, at any rate, that his convic- 
-— tion is not justifiable. A man is kept in prison not only to prevent his 

Duaneat absconding but if there is reason to believe that he has committed crimes 

Fumos Of a certain type, to prevent him from being a possible danger to the 
— community. I am not prepared to allow bail in this case. The appli- 

Allsop, J. cation for bail is rejected. : 

The execution of the sentence of fine may be stayed till the appeal is 


decided, 
, / 
Canmest, EMPEROR 
Aone VETSHS 
ide HAR DATT“ 


July 23 Municipalities Act (Local Act II of 1916), Sec. 128 (1) (v#)—Bye-tlew—No 
== person shall bring within Municipal limits a laden vebicle until toll bas been Č 
Eanes paid’ —'Bring’—Meening of—As soon as a vebicle enters municipal limits the 
J. act of bringing it is complete and it becomes liable for tax irrespective of fact 
whether it stays within municipal limits or not. 

The bye-laws of a Municipality provided as follows:—(1) No person 
shall bring within the limits of the Municipality any laden vehicle . in res- 
pect of which a toll is liable, until the toll due in respect thereof has been 
paid (3) -When any person in charge of a laden vehicle wishes 
to pass a barrier, such person shall pay the toll at the barrier. The res- 
pondent was prosecuted by the Municipal Board for the non-payment of toll 
in respect of the lorry brought by him within the municipal limits through 
the toll barrier. Held, that under the bye-laws the toll is leviable not on 
passengers but on a laden vehicle and the respondent was therefore liable 
for the toll tax which was demanded from him. Held, further, that as 
soon as a vebicle enters the municipal limits the act of bringing it is com- 
plete and it comes within the provisions of Rule No. 1 and becomes liable 
for the tax irrespective of the fact whether the vehicle stays within the 
limits of the municipality or not. Nek Mobemmad v. Emperor, A. I. R. 
1936 All. 83 dissented from. 


CRIMINAL APPEAL by the Local Government from an order of 
PANDIT KRISHNA CHANDRA TRIVEDI, Additional Magistrate, first class of 
Almora. 

Mubemmad Ismail (Government Advocate) for the Crown. 

N. D. Pent for the respondent. 


The Court delivered the following judgment:— 


Allsop, J. This is an appeal by the Local Government against the order of 
S Neth, acquittal passed by Mr. Kailash Chandra Trivedi, Magistrate Ist Class, 
Almora. Hardatt, driver of Bus No. 467, was prosecuted by the Muni- 
cipal Board of Almora for the non-payment of toll tax in respect of the 

lorry brought by him within the Municipal limits on November 15, 1934 

through the toll barrier situated at Shialidhar at a distance of 3 miles 

from the town of Almora and breach of bye-laws Nos. 1, 3 and 4. The 

> learned Magistrate acquitted Hardatt on the ground that no breach was 
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committed by him as the toll tax had all along been realised from the 
passengers travelling in a lorry or a car and had never been realised so 


far from the drivers. It appears from his judgment that he is under the. 


impression that the tax is leviable on the passengers. Bye-laws Nos. 1 
and 3 are:— 

(1) No person shall bring within the limits of the Almora Municipality 
any laden vehicle or laden animal or riding ponies or mules or Jhampans, 
dandies or other conveyances in respect of which a toll is leviable, until 
the toll due in respect thereof has been paid to such persons and at such 
barriers as the Board may from time to time appoint. (3) When any 
laden coolie or any person in charge of a laden vehicle or laden animal or 
riding ponies, riding mules or dandies or other means of conveyance wishes 
to pass a barrier, such coolie or person shall pay the toll to the Moharrir 
at the barrier. The moharrir shall make out a receipt in triplicate; he 
shall tender two copies to the person paying the toll and shall retain the 
third as a counter foil in the receipt, book. 

The toll leviable on a motor-car or a motor lorry as given in the schedule 
. of toll rates under the bye-laws is:—(«) Motor-car, each Rs. 2 in addi- 
tion per passenger Re. 1. 

Motor lorry each Rs. 3 and in addition per passenger annas 8. It will 
appear from these bye-laws that the toll is leviable not on passengers but 
‘Jon a laden vehicle. The amount of toll would vary according to the 
number of passengers in a laden vehicle. ‘This fact cannot and does not 
make the toll tax leviable on passengers. In spite of the fact that the 
amount of toll tax has to be calculated according to the number of 
passengers in a vehicle, the tax remains leviable on the vehicle. Under 
bye-law No. 3 it is the person in charge of a laden vehicle who is liable 
for the payment of the toll due on the laden vehicle in his charge. The 
mere fact that for the sake of convenience the toll tax has so far been 
collected by the toll moharrirs or employees of the Municipal Board from 
drivers as well as from passengers would not change the nature of the 
tax or the liability for it nor would it make the passengers liable for it. 
As soon as the person in charge of a laden vehicle passes into the Munici- 
pal limits he becomes liable for the toll tax and if he does not pay it he 
becomes liable for the penalty provided in the bye-laws for their breach. 
The penalty provided for the breach of the provisions of bye-laws Nos. 1, 
2 and 4 is 2 fine which may extend to Rs. 50. 

It was urged by the learned counsel for the respondent that the toll 
tax in‘ question was slira vires as it was against the provisions of Section 
128 of the Municipalities Act. Section 128 lays down:— 

Subject to any general rules or special orders of the Local Government 
in this behalf, the taxes which a Board may enforce in the whole or any 
part of a Municipality are—Clause (7) a toll on vehicles and other con- 
veyances, animals and laden coolies entering the Municipality. 

The learned counsel’s argument is that the tax in question is not a.tax 
leviable on a vehicle but is a tax leviable on passengers as the burden of 
the tax ultimately would fall on the passengers. As has already been 
pointed out the bye-laws framed in this connection are very clear and 
- they clearly lay down that the tax is leviable on a laden vehicle and not 


« 
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on passengers. The tax imposed by the Municipal Board therefore is not 
against the provisions of Section 128 of the Municipalities Act. 

The question whether the tax is in accordance with the provisions of 
the Municipalities Act or not is concladed by the fact that the imposition 
of the tax has been notified in the Gazette by the Government. After 
the notification it is not open to any>ody to question the validity of the 
tax. Section 135(3) says: : 

A notification of the imposition of a tax under Sub-section (2) shall 
be conclusive proof that the tax Eas been imposed in accordance with the 
provisions of this Act. 

The learned counsel “has relied on the case of Nek Mohemmad v. ' 
Emperor’ and has argued that the word ‘bring’ in Rule No. 1 has an 
element of “pause” or “repose”. With all respect to the learned Judge 
we do not agree with his interpretation of the word ‘bring’. The word' 
‘bring’ has no element of ‘pause’ or ‘repose’. As soon as a vehicle enters 
the Municipal limits the act of bringing it is complete and it comes within | ! 
the provisions of rule No. 1 and becomes liable for the tax irrespective | | 
of the fact whether the vehicle stays within the limits of the Municipality 
or not. Jn this case there is nothing to show that the lorry of Hardatt did 
not stay after entering the Municipal limits. 

The respondent was therefore liable for the toll tax which was de- 
manded from him. He has committed a breach of rule No. 1 by refus- 
ing to pay the toll tax which was due from him in respect of his lorry. 
We therefore allow the appeal, set aside the order of acquittal and con- 
vict him for breach of the provisions of Rule No. 1 and fine him Rs. 2 
out of which Rs, 1-8-0 will be paid to the Municipal Board. 


Appeal alowed 
7A. LR 1636 All. 83 


KANHAIYA LAL ANC ANOTHER (Plaintiffs) 
Vercus 


THOMAS SKINNER alias MIRZA AND ANOTHER (Defendants) * 


Civ Procedure Code, Or. 32—Cross sppesls—Lumatic appellant in one and 
respondent in otber—No one acted a: next friend or guardien—Decrees passed 
in appeal not null end void—Tf lunetic prejudiced appeals to be revived and 
beard after appointment of next friend or guardian. 

Two cross appeals were filed from a decree in a pre-emption suit—one 
by the pre-emptor and the other by the vendee. Pre-emptor’s appeal was 
allowed, while that of the vendee was dismissed with costs. Subsequently 
the vendee brought a suit for a declaration that the decrees passed in 
appeal were null and void because at the time when the appeals were filed 
the pre-emptor was insane, but nobody acted as his next friend or as his 
guardian. Held, that the decrees passed in appeal could not be null and 
void and the utmost that could be done was to revive those appeals and 
appoint a proper next friend or a proper guardian and to allow the appeal 
of the lunatic to be continued >y a proper next friend and the other 
appeal to be continued after the appointment of a guardian, but under 
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the circumstances of the present case no prejudice had been caused to the 
person suffering under a disability and it was not necessary to adopt that 
course. x 
FIRST APPEAL from a decree of S. M. Mm Esq., Subordinate Judge 
of Meerut. , 


Panna Lal and N. C. Vaish for the appellants. 

N. U. A. Siddiqi for the respondents. 

The Court delivered the following judgment:— 

This is an appeal by the plaintiff who sued for a declaration that 
. decrees Nos. 475 and 497 of 1925 passed by the High Court of Allahabad 
be declared to be null and ineffectual as against the plaintiff. The facts 
giving rise to the suit may be briefly stated. Certain property was sold 
to Lala Kanhaiya Lal, the plaintiff in the present suit and Gobind Swarup, 
defendant No. 2 of the present suit. ‘Thomas Skinner, defendant No. 1 
_ of this suit enforced his right of pre-emption in respect of that sale. The 
' trial court gave a decree for possession of the pre-empted property sub- 
ject to the payment of Rs. 16,268 to the vendees by Thomas Skinner. 
Both Thomas Skinner, the plaintiff of that suit and the two vendees, 
namely, Kanhaiya Lal and Gobind Swarup, filed appeals in the High 
Court. It is said in the present suit that at the time when the appeals 
were filed Thomas Skinner was insane, but nobody acted as his next 
friend either in the appeal filed by Thomas Skinner or as his guardian 
when Thomas Skinner was impleaded as respondent, and because of this 
defect the decrees that were passed subsequently by this Court are null 
and void. 

When the appeals came for hearing before this Court, appeal No. 475 
filed by Kanhaiya Lal and Gobind Swarup was dismissed subject to the 
payment of costs to Thomas Skinner, but the appeal of Thomas Skinner, 
namely, first appeal No. 497 of 1925 was allowed, and the judgment of 
the trial court was reversed. The position, therefore, is that by virtue 
of the order in the two appeals Lala Kanhaiya Lal, the plaintiff of the pre- 
sent suit, was made liable to pay certain costs to Thomas Skinner and certain 
sums which he had received in excess, and the object of the suit is really 
to avoid the payment of such costs and excess sum. In the plaint, as 
it originally stood, there’ was no allegation that Thomas Skinner was 
insane at the time when he filed the appeal, and Paragraph 4, as it stood, 
was admitted by the guardian of Thomas Skinner, the defendant in the 
present suit. This cannot, therefore, be said to be an admission by the 
defendant that he was insane when the appeal itself was filed. There was 
an amendment later on of Para. 4 of the plaint and then it was alleged 
that Thomas Skinner was insane at the time when the appeal was filed 
and he could not prefer an appeal “without the appointment of a guardian”: 
obviously, the plaintiff meant “without the appointment of a next friend.” 
After the amendment of the plaint there was no admission of this part of the 
plaintiff’s case but it was contended 

that Thomas Skinner was never adjudicated to be insane nor was the 
oBjection regarding his insanity raised in appeals Nos. 475 of 1925 and 497 
of 1925, nor did the court make any enquiry. 
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The position, therefore, is that in the case in which Thomas Skinner 
was a respondent, it was the duty ot the present plaintiff to see that he 
was properly represented; whereas in the case in which Thomas Skinner 
was the appellant it might be argued that there was a slight irregularity, 
but after all anybody can file a suit or an appeal on behalf of 2 minor or 
a lunatic and all that that next friend undertakes is the liability, in 
certain circumstances, to pay the casts, if the suit or the appeal is dis- 
missed. In the present case the decree is in favour of the lunatic and the 
lunatic has in no way been prejudiced by the aforesaid irregularity. 
Learned counsel for the plaintiff appellant has not been able to show any 


authority in support of his contention that a decree passed under such , 


circumstances is void. He, however, has sought to‘ gather rie by 
bringing the analogy of cases where a decree has been passed a a 
minor or.a lunatic and a suit subsequently has been brought for ae 
avoidance of that decree by the minor or the lunatic on the ground 

he was not properly represented in the suit in which a decree \-as 
passed against him. Even in those cases the court on being satis- 
fied of the allegations made in the suit very often simply vacates the 
decree of the former suit and revives the suit after giving an opportunity 
to the plaintiff of the former suit to appoint a guardian for the minor or 
insane defendant. In cases like these all that a court has got to see is if 


any prejudice has been caused to any particular party and to see that , 


t grievance is removed. In the >resent case neither the plaintiff -nor 
the defendant suffered any prejudic2 by reason of the irregularity, and 
we are of the opinion that the decision of the court below refusing to 
give any relief to the plaintiff is cor-ect, and does not call for any inter- 
ference. In any case, the former dzcrees could not be a nullity and the 
utmost that could be done was to revive those appeals and appoint a 
proper next friend or a proper guardian and to a the appeal of the 
lunatic to be continued by a proper next friend and the other appeal to 
be continued after the appointment of a guardian for the respondent, 
but, as we said before, under the circumstances of the present case no 
prejudice has been caused to the person suffering under a disability, and 
it is not necessary to adopt that course. 

For the reasons given above we dismiss this appeal with costs. 


Appeal dismissed 


RAMESHWAR NATH (Defendant) 
VETSHS 

AFTAB BEGAM anp oTHers (Proforma defendant) * 

Transfer of Property Act, Sec. 53—Mchemmedan busbend—Heavily indebted— 
Transfers property to his wife in part satisfaction of dower debt due to ber 
—Trensection genuine—wW bether transaction can be impeached under Sec. 
53. 

Where a Mohammedan husbard, who was heavily indebted transferred 
certain property to his wife in part satisfaction of the prompt dower debt 
due to her, and it wes found that the transaction was a genuine and bons 

*F. A. 322 of 1932 
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fide one, beld, that the transfer was valid and could not be impeached 
under Section 53, Transfer of Property Act. Mabadeo Lal v. Bibi Maniran, 
I. L. R. 12 Pat. 297 followed. 


First APPEAL from a decree of GRISH Prasan MATHUR Esq., Subor- 
' dinate Judge of Pilibhit. 

B. Malik for the appellant. 

A. M. Khwaja for the respondents. 


The Court delivered the following judgment:— 


This is a defendant’s first appeal against a decree passed by the learned 
Subordinate Judge of Pilibhit. 

The plaintiff’s suit was for a declaration that she was the owner in 
possession of certain property detailed in Schedule A of the plaint and 
that the property detailed in Schedule B of the plaint was property be- 

onging to her which she had made wakf and that both the properties 
were not liable to be attached and sold in execution of a certain decree 
held by defendant No. 1 against defendant No. 2. : 

The plaintiff No. 1, Mst. Aftab Begam, was the second wife of 
defendant No. 2. According to her the amount of dower due to her 
upon her marriage to defendant No. 2 had been fixed at Rs. 30,000 and 
such dower was declared to be prompt. It was her case that nothing 

‘had been paid in discharge of this liability until March 8, 1919 when her 
husband defendant No. 2, in part satisfaction of this prompt dower debt 
due to his wife, transferred the property detailed in Schedule A to her. 
The property transferred was stated to be worth Rs. 3,000 and as 2 result 
of this transaction the dower debt was reduced to that extent. As 
regards the property set out in Schedule B it was the plaintiff’s case that 
she had purchased this property on May 25, 1920 in an auction sale in 
execution proceedings which had been brought by a decree-holder Chhotey 
Lal against defendant No. 2. This property set out in Schedule B had 
been made wakf by the plaintiff and consequently it was claimed in this 
suit that neither at properties in Schedule-A nor Schedule B belonged 
to defendant No. 2 and therefore they were not liable to attachment and 
sale under any decree held by defendant No. -1 against defendant No. 2. 

A number of defences were raised and it will be necessary shortly 
to deal with some of them. In the first place it was said that the real 
owner of both these properties was defendant No.2 and that in the year 
1919 no dower debt was due to the plaintiff. It was the defendants’ case 
that the dower arranged to be paid to the plaintiff was a sum of Rs. 2,000 
and that such was not due until the death of defendant No. 2 or upon the 

latter divorcing his wife. 

In the second place it was alleged that the transfer by defendant 
No. 2 to the plaintiff of property mentioned in Schedule A was-a purely 
fictitious transaction which was entered into with a view to defrauding 
his numerous creditors. Lastly it was contended that the suit was over- 
valued and that the proper valuation was Rs. 1,300 and consequently the 
plaint should have been presented in the court of the Munsif. 

The learned Subordinate Judge did not decide the question of the 
valuation of the suit and considered the case upon its merits. He found 
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as a fact that the dower due to the p_aintiff was Rs. 30,000 and that such ! 


dower was prompt. He further found that at the date of this transfer 
to the plaintiff, viz:, March 8, 1919, the whole sum was due by way of 
dower and that the transfer in dispuze was executed by defendant No. 2 
in favour of the plaintiff in part satisfaction of bis legal liability to her. 
The learned Subordinate Judge was o= opinion that at this time the defen- 
dant No. 2 was heavily indebted to other creditors and that this transfer 


_ may have affected the interests of such creditors, but nevertheless he held, 
, that the transaction was a genuine and bona fide one and therefore was 


valid and effectual in spite of the fact that defendant No. 2 had numer- 
ous other creditors. 

With regard to the property specified in Schedule B the learned 
Subordinate Judge held that this property belonged to the plaintiff and 
had been purchased by her from Chhotey Lal on January 7, 1931. He 


also held that’ the property had become wakf and did not in any way? 


A 


form part of the estate of defendant No. 2 which could be attached in , 


execution of any decree obtained against him. [Their Lordships then 
discussed the evidence and proceeded:—] 

We are satisfied that at the date of transfer Rs. 30,000 was due and 
owing to the plaintiff. We are furtner satisfied that the valuation of the 
propérty was a fair and reasonable one and that after the transfer the 


plaintiff took possession and remained in possession. If the transfer was, 


a bogus and a fictitious one such would never have been the case. The 
whole of the facts as found by the learned Subordinate Judge, and as we 


find them, point inevitably to the conclusion that this was a bona fide 
transaction entered into by defendant No. 2 with a view to discharging ` 


to some extent his liability to his wife. 

It was contended, however, in the lower court that this transaction 
could not be sustained by reason of the fact that it had very materially 
affected the interests of the other creditors. In a sense defendant No. 2 
did prefer his wife to his other creditors as he transferred property to 
her in satisfaction of her debt and consequently such property no longer 
remained available for the other creditors. Merely preferring one creditor 
to another does not bring the transaction within Section 53 of the Transfer 
of Property Act. Sub-section 1 of Section 53 of the Transfer of Property 
Act provides _ 

every transfer of immoveable property made with intent to defeat or 
delay the creditors of the transferor shall be voidable at the option of any 
creditor so defeated or delayed. 

The effect of this provision has been considered in numerous cases 
and it is only necessary shortly for us to refer to three of them. In the 
case of Musabar Sabu v. Lala Hakim Lal their Lordships of the Privy 
Council held that a transfer which defeats or delays creditors is not an 
instrument which prefers one creditor to another, but an instrument 
which takes property from the creditors for the benefit of the debtor. 
The debtor must not retain a benefit for himself. He may pay one 
creditor and leave another unpaid. Consequently when it was found 
that the transfer impeached was made: for adequate consideration in 
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satisfaction of genuine debts and without reservation of any benefit to the 
debtor, it followed that no ground for impeaching it lay in the. fact that 
the plaintiff-appellant who was also a creditor, was a loser by payment 
being made to the preferred creditor, there being in the case no question 
of bankruptcy. This of course was a case upon Section 53 before the 
recent amendments but in our view the pronouncement of the Board 
applies with equal force to the amended section. 

A similar view was expressed by their Lordships of the Privy Council 
in a subsequent case, Mina Kumari Bibi v. Bijoy Singh Dudburia’. 

These two cases were followed and applied by the Patna High Court 
in the case of Mabadeo Lal Jwala Prasad v. Mst. Bibi Maniran®. In that 
case it was held that a transfer of property by 2 Mohammedan husband 
in favour of his wife in lieu of a real dower debt equal to or exceeding 
the value of the property transferred cannot be impeached under Section 
§3 of the Transfer of Property Act, 1882, on the ground that it defeated 


Jor delayed other creditors so long as it was a genuine transfer. The facts 


of the present case cannot be distinguished from the facts of the Patna 
case which we have cited and following that case and the decisions of the 
Privy Council to which we have referred we are of opinion that though 
the transaction in the present case did adversely affect the body of 
creditors by reason of the fact that one creditor was preferred, such does 
not affect the validity of the transfer as there is no question of insolvency 
in this case. Once it is held that the transfer of March 8, 1919 is a bona 
fide and genuine transfer for valuable consideration the plaintiff’s claim 
in this case cannot be resisted. In our view the plaintiff established be- 
yond all doubt that she was the owner in possession of the property 
specified in Schedule A and that such could not be attached and sold in 
execption of a decree held by defendant No. 1 against defendant No. 2. 

It cannot be urged that the findings of the learned Subordinate 
Judge with regard to the properties specified in Schedule B are not well- 
founded. It is clear that the plaintiff was the owner of these properties 
and that she had made a wakf. They were not the properties of defendant 
No. 2 at the time of attachment and sale and consequently the plaintiff 
was entitled to the declaration asked for. 


Lastly it has been contended before us that this suit should never 
have been brought in the court of the learned Subordinate Judge and that 
it should have been instituted in the court of the learned Munsif who had 
jurisdiction to deal with the matter. For the purposes of jurisdiction the 
suit was valued at Rs. 6,000 which the plaintiff says is the value of che 
property attached but on the other hand it is beyond doubt that the 
amount of thé decree sought to be enforced against the property was 
Rs. 1,300. It has been urged by the present appellant that the decretal 
mount determines the valuation of the suit and not the actual value ot 
the property. In our judgment that contention has now been established 
beyond all doubt by a Full Bench decision of this court in Mool Chand 
Motilal v. Ram Kishen‘. In that case it was clearly laid down that in a 
suit for a declaration that property is not liable to attachment and sale in 
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execution of a decree, where the value of the property is in excess of the 
amount claimed in execution of the decree, the value of the suit for purt- 
poses of jurisdiction is not the value of the property but the decretal 
amount. In this case, therefore, the value of the suit was Rs. 1,300 and 
not Rs. 6,000. 

It is quite clear as far as the merits are concerned that the present 
appellant has not suffered by reason of the fact that the suit was instituted 
in the court of the learned Subordinate Judge. He had the advantage 
of having the case tried by a more senior and more experienced judicial 
oficer. However as the case was decided against him he did suffer to some 


extent by reason of the fact that the costs were based not upon a sum»! 


of Rs. 1,300 but upon a sum of Rs, 6,000. The suit being for a declara- 
tion the court-fee would be the same for suits of both these valuations 
but quite obviously counsel’s fee in a suit for Rs. 6,000 is very much 


greater than the fee in a suit for Rs. 1,300. In our view the present appel- ( 


{ 


lant is entitled to some relief with regard td the costs in the court below and ', 


we think that the counsel’s fee awarded to the plaintiff in the court below ` 


should be assessed on Rs. 1,300 and not Rs. 6,000. With this slight 
variation, the decree of the court below is affirmed. 

' In the result, therefore, we allow this appeal to this extent and this 
extent only that the counsel’s fee payable by the defendant to the plain- 


tiff in the court below must be assessed on a valuation of Rs. 1,300 and ! 


not Rs. 6,000. ‘The present appellant has substantially failed on all the 
issues in this Court and he must therefore pay to the respondents the 
costs of this appeal. 


RADHA NATH MUKERJI anv orHers (Plaintiffs) ~N 
VETSUS 

SHAKTIPADO MUKERJI AND OTHERS (Defendanis)* 

Hinds Lew—Marriege—On death of first busbend widow remarries a person 
belonging to same ‘gotra’ as that of ber father—Whether second marriage 
valid. 

Upon marriage a Hindu girl passes out of her father’s ‘gotra’ and 
passes into her husband’s ‘gotra’. Accordingly where on the death of her 
first husband she marries again a person whose ‘gotra’ is the same as that 
of her father, her second marriage is not invalid. . 

Lallubhai Bapubbei v. Cassibei, I. L. R. 5 Bom. 110 (P.C.) applied. 

FIRST APPEAL from a decree of Basu MATHURA Prasan, Additional 

Subordinate Judge of Benares. 

P. L. Banerji and H. P. Sen for the appellants. 

Gadadhar Prasad and Sat Narain Prasad for the respondents. 

The Court delivered the following judgment:— i 

This is a plaintiffs’ appeal arising out of a suit for possession over 
certain properties including immoveables, and for a declaration that the 
plaintiffs have a right to administer a trust as the duly appointed shebaits, 
and also for costs and future mesne profits. 
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The prayer in the plaint is in the following terms:— 
That the court may be pleased to declare that the plaintiffs are the 
‘shebaits’ of gods Kaliji and Shivaji installed in premises No. B 6|6 and of 


Sri Radha Krishnaji installed in premises No. B 69 & 859A and as such 


are entitled to manage the entire Debutter properties specified in schedules 
A to D hereunder, and to receive rents and profits out of the same, and 
the defendant has no right, title, or interest in the same claim valued at 
Rs. 11,750 over which court-fees of Rs. 10 has been paid. 

(b) That the defendant be ordered to deliver possession to the plaintiff 
over the property specified in Schedule B, and, if he fails to do so, the 
plaintiff may be put in possession of the said property as ‘shebait’ of the said 
gods by dispossessing the defendant’s claims valued at Rs. 2,750, being the 
value of the property (included in the valuation given in relief A). 

(c) Mesne profits to the extent of Rs. 100 realised by the defendant 


:; 7 7 6 
from the tenants of premises Nos. BG PaA B z» and Rs. 75 


for his wrongful occupation of premises No. Bzg total Rs. 175 be 
awarded to the plaintiff from the defendant—valued at Rs. 175. 

(d) That pending and future mesne profits for use and occupation of 
the premises by the defendant at Rs. 15 per month be awarded to the plain- 
tiff from the defendant for which court-fees will be paid after ascertain- 
ment of account in the Execution Department. 

(e) That the defendant be ordered to return the ornaments specified 
in Schedule E belonging to the- gods, to the plaintiff within time to be 
fixed by the court, failing which a decree for Rs. 200 being the value of 


the ornaments, be passed in favour of the plaintiffs as ‘shebaits’ of the ' 


said gods against the defendants—valued at Rs. 200. 

The trust property in dispute was endowed by one Swami 
Purnananda Sarswati Adhyatia Acharya who, before he turned an ascetic, 
was 2 Bengali Brahmin and a Mukerji. The deed of waqf was executed 
on April 21, 1885. The deed includes the following provisions for the 
management of the properties:— 

From the date of execution of this document, I or the Musammats 
(Nritya Kali and Jai Kali) aforesaid neither have nor shall have any 
right to sell, make a gift of, transfer, mortgage or dedicate to another 
temple, the property appertaining to the muth. So long as I live, I 
myself shall look after the management of the muth and after my death 
the Musammats aforesaid shall carry on the management in my place. 
Of the two daughters Musammat Jai Kali shall be in charge of cash and 
meet the expenses of ‘rag’ and ‘bhog’. After her death Nritya Kali shall 
be in charge of the cash. Be it also known that both the daughters shall 
also have power to appoint anyone they like as 2 manager for the future in 
consultation with Rakhal Chandra and Hari Prasad so that the work of 

the muth may be carried on in the terms noted above. 
Purnanand is alleged to have executed another deed of endowment on 
December 5, 1887. This deed is printed at p. 61 of the paper book, 
and is Exhibit 11. The genuineness of this deed was challenged by the 
defendants and the plaintiffs adduced no evidence to prove it. By the 
second deed Purnanand purported to exclude Jai Kali from any share of 
the management of the muth on the ground that she had become dis- 
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obedient. Since the deed has not been proved, however, we must take 
it that the deed of April 21, 1885 stands unrevoked in regard to all its 
provisions. 

The plaintiffs alleged that the dauzhter Nritya Kali married one Purna 
Chandra Banerji, who died when Nritya Kali was still a young girl, and « 
that she subsequently married one Har Prasad Mukerji. The plaintiff 
appellants are the sons of Nritya Kali by her marriage with Har Prasad 
Mukerji. They are the legal representatives therefore of the founder of 
the muth, Purnanand. 

By a will executed on December £1, 1912, which is printed at p. 87 of 
the paper book, Nritya Kali appointed the plaintiffs as ‘shebaits’ of the 
muth. 

On March 26, 1930, Jai Kali executed a will which is printed at p. 91 
of the paper book in favour of Keshab Chandra Mukerji, a stranger to the 
family. Defendants 1 and 2 are the sons of Keshab Chandra Mukerji” 
and defendant No. 3 claims to be a beneficiary under the will executed 
by Keshab Chandra Mukerji. 


We are satisfied from a consideration of the terms of the deed of 
waqf of April 21, 1885 that the power to appoint ‘shebaits’ to the muth 
was a power to be exercised jointly by the two sisters Nritya Kali and 
Jai Kali. It is clear in our view that neither sister had the power inde- 
pendently of the other to appoint ‘shebaits’ to manage the property after ’ 
her death. We hold therefore that sc far as the appointment of the plain- « 
tiffs as ‘shebaits’ is concerned the wil of December 31, 1912 by. Nritya 


J 


Kali is invalid. 


Similarly ány appointment made by Jai Kali of a ‘shebait’ to manage 
the muth upon her decease independently of her sister Nritya Kali :s 
invalid. l 

No provision is made in the will in regard to the appointment of a . 
‘sshebait’ upon failure of the two sisters validly to execute their power to ' 
appoint ‘shebaits’ as their successors. In these circumstances the right to 
appoint ‘shebaits’ to the muth devolves upon the legal representatives of 
the founder of the waqf (see the case of Mohan Lalji v. Madhsudan Lala’. 
In other words, the persons entitled to assume possession of the property 
as ‘shebaits’ are the plaintiffs, the sons of Nritya Kali. 

The defendants however contend that Nritya Kali’s marriage with 
Har Prasad Mukerji was invalid, that her sons are not legitimate and 
therefore not the legal representatives of Purna Nand, the founder of the 
endowment. This contention is based upon the theory that Nritya Kali 
married a Mukerji, that is, she marred within her father’s ‘gotra’. Such 
a marriage is by Hindu law invalid and is not legalised by the provisions 
of the Hindu Widows Remarriage Act of 1856. The learned Subordinate 
Judge accepted the defendants’ contention on the point and dismissed the 
suit. 

Now, as already observed, it has been alleged that Nritya Kali, prior 
to her marriage to a Mukerji, was married to one Purna Chandra Banerji. 
That she was married prior to her marriage with Har Prasad Mukerji is 
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ine in doubt. In a will executed by Purna Nand, her father, on Novem- 
ber 26, 1879 Nritya Kali is described as “aged 14 who has become a widow 
and lives with me”. The father of Nritya Kali would never have described 
her as a widow if, in fact, she had ` not been married. The evidence 
as to who, in fact, Nritya Kali was first married to is somewhat 
meagre. The allegation that she was married to a Banerji rests upon 
the somewhat vague admission of defendant No. 1. In our view, however, 
it is not important to ascertain who was Nritya Kali’s first husband. 
Quite clearly she could not have been married to a Mukerji, as marriage 
ei her father’s ‘gotra’ would have been invalid. What is important, 
however, is that whoever her first husband was, she left her father’s 
‘gotra’ and entered the ‘gotra’ of her husband. On this question we were 
referred to the decision in the case of LaWubbai Bapubbai w. Cassibsi and 
` others” and also to Banerji’s Tagore Law Lectures on Hindu Law of 
Marriage and Stridhana, 3rd Edition, p. 57. 
*° Learned counsel for the respondents, however, contended that-on the 
death of her first husband Nritya Kali returned to the ‘gotra’ of her father. 
| In support of this proposition he referred to Banerji’s law on marriage, 
Sth edition, p. 309. The particular passage upon which learned counsel 
for the respondents relied is as follows:— 
Vidya Sagar maintains that her father’s ‘gotra’ is to be deemed the ‘gotra’ 
: of a widow for the purpose of her remarriage; and, considering that her 
father or some other paternal relation is still her guardjan in marriage, I 
think that view is in accordance with the intention of the Act. 

The learned author bases his view that for the purpose of remarriage 
the widow’s ‘gotra? must be taken to be that of her father upon the 
expression of opinion of an eminent sociologist who lived about the middle 
of last century. We do not regard this passage in the volume re- 
ferred to as sufficient authority for the proposition which, if given effect 

‘to in the present case, would have the result of making the marriage 
which was solemnized so far back as 1886, invalid, and of bastardising 
the entire issue of that marriage. ‘There is the definite authority of the 
Judicial Committee of the Privy Council for the proposition that upon 
marriage the wife passes into her husband’s ‘gotra’, viz., the decision in the 
case of Lallubhai Bapubhai v. Cassibai referred to above. ‘There is no defi- 
nite authority for the other proposition that upon the death of her hus- 
band the widow passes again into her father’s ‘gotra’. In the absence of 
any clear authority we are not prepared to accept the contention of 
learned counsel for the respondents and we hold that Nritya Kali passed 
out of her father’s ‘gotra’ upon her first marriage and therefore the mar- 
riage between herself and 2 Mukerji, which marriage was celebrated some- 
where about the year 1886, was a valid marriage; and that her sons are 
legitimate issues and the legal representatives of Purna Nand, the founder 
of the endowed property. 

As we have already observed the legal representatives of the founder 
are entitled to succeed as ‘shebaits’ where no appointment has been validly 
made under the provisions of the deed of endowment. It follows that 
the plaintiffs are entitled to possession of the endowed property. 
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Before proceeding to consider the defendants’ claim that part of the}: 
property was private property of Jai Sali gifted to her by her father, we 
would refer shortly to the allegation of the defendants that the marriage 
between Nritya Kali and Har Prasad Mukerji did not in fact take place. 
Shortly their allegation is that Nritya Kali eloped with Har Prasad and ‘ 
that in fact they never went through any form of marriage. In our 
view this allegation is unfounded. Har Prasad Mukerji is appointed by 
Nritya Kali’s father as one of the consultants with regard to the appoint- 
ment of the successors to his daughrer as ‘shebaits’ under the deed of | 
endowment. Purna Nand would in our view never had appointed Har 
Prasad Mukerji to this position it in fact he had not been properly d 
married to his daughter. Furthermcre there is the evidence of respec- 
table witnesses, Akhay Kumar Mukerji and Jogendra Nath Mukerji, who 
stated that they were present at the marriage ceremony when Nritya Kali 
and Har Prasad Mukerji were married. The learned Subordinate Judge 
has regarded these witnesses as reliable and he has accepted their testimony. 
We see no reason to differ from him on this point. 


As part of the endowed property the plaintiffs claim two houses 


which are specified in Schedule B, namely, No. B a and No. B TA . 


With regard to B a there is no doubt that this property was gifted to + 
Jai Kali absolutely by her father. The plaintiffs are not therefore entitled 
to possession thereof. 

In regard to house No. B “3 it is clear that this forms part of the 


endowed property. It is further clear that Jai Kali has spent a consider- 
able amount in making improvements therein. It is not clear from the 
information before us whether these improvements were paid for out 
of the funds of the endowed property. This is a question which will be ’ 
cleared up when the time comes to take an accounting on the question 
of mesne profits. The plaintiffs however are entitled to possession of 


house B en as being part of the endowed ptoperty. 


In the result we allow the appeal and set aside the decree of the 
learned Subordinate Judge. We grant a declaration that the plaintiffs 


‘are the ‘shebaits’ of the property endcwed by Purna Nand by the deed of 


April 21, 1885 and as such are entitled to possession thereof. ‘The house 


B ae does not form part of the endowed property and the plaintiffs’ 
claim in respect of this item is dismissed. 

The plaintiffs will be entitled to mesne profits. We direct that in 
the circumstances the costs of the plaintiff and the defendants here and 
in the court below be borne by te endowed estate. The respondents 
have already realised their costs in che trial court from the plaintiffs, 
The amount of these costs will be rapaid to the plaintiffs by the defendants. 


- ~ Appeal allowed 
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Criminal Procedure Code, Sec, 526—Crhminal case based on complaint—Magistrate 
ssid to complainant that be was determined to finish case within six weeks 
either by dismissing it for default or discharging accused—Applicetion for 
transfer of case—Rights of private complainant. 

Where in a criminal case based upon a complaint, the magistrate said to 
the complainant that he was determined to finish the case within six weeks 
in some way or other either by dismissing it for default or discharging the 
accused or any other way, and the complainant then made the present 
application for the transfer of the case and it was urged on her behalf 
that she was entitled to a transfer because she justly felt that she was 
prejudiced by the remarks made by the magistrate, beld, that it can hardly 
be said that a private complainant is wronged if an accused person is dis- 
charged or acquitted. If a complainant is really: anxious to get compen- 
sation for some private wrong, his proper procedure is to file a suit in the 
civil court for damages. 

APPLICATION for transfer. 

G. S. Pathak for the applicant. — 
S. N. Gupta for the opposite party. l 

Mubammad Ismail (Government Advocate) for the Crown. 


The following judgment was delivered by 


ALLSOP, J.—This is an application for the transfer of a criminal case 
from the court of a Magistrate in the Naini Tal district. The case arose 
out of a complaint that the accused persons had entered the complainant’s 
house and used violence towards her. One of the persons accused was 
discharged by another Magistrate and after that there was an application 
in revision against the order of discharge and an application for the transfer 
of the case. The application for revision was rejected, but the application 
for transfer was allowed because the Magistrate had discussed the evidence 
for the prosecution in his order of discharge and it was supposed that 
he might be considered to have formed some final opinion about its 
value so as to prejudice him in decidimg the case of those accused who 
were still being tried. The case was delayed when it came to the 
court which is now trying it because proceedings were stayed till orders 
were received upon the application for revision. The case came on for 
hearing early in May. The Magistrate was not able to devote more 
than an hour or so to the case every day but he was very anxious to get 
it finished within a period of six weeks from its institution, that is, 
within a period of six weeks from April 7. He had suggested that it would 
be advisable for certain police officers to be examined, and on that sug- 
gestion counsel for the accused made an application that they should be 
summoned. The complainant had made some strictures upon the conduct 
of the police ih this matter, and it was urged on her behalf that it was 


unfair to examine these police witnesses who would in effect be witnesses 
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for the defence. The Magistrate, however, summoned them. He also said’ 
to the complainant that he was determined that the case should be finished 
within six weeks and he would so finish it in some way or other either by 
dismissing it for default or discharging the accused or any other way. The 
complainant then made the present application for the transfer of the case. 
There were some allegations of partiaity against the Magistrate, but those 
have now been withdrawn in the course of argument, and the only point 
pressed is that the remark made by the Magistrate justified the complainant 
in fearing that she would not be given a fair opportunity of producing her 


_ evidence and that the accused might be discharged without sufficient cause. 


It may be that in the circumstances the complainant had some justification | 
for making this application; but the question now is whether any advantage 
can be gained for either party by transferring the case to some other court. 
It is not suggested now that the Magistrate is not quite impartial or that he . 
is prejudiced in any way about the merits of the case. It may be that h 
was unduly anxious in the month of May to finish the case within the pres- 
cribed period. It is a salutary rule no doubt that Magistrates should 
ordinarily finish cases within six weeks and that they should submit 
explanations of delay if any case lasts longer than that period, but the 
rule should not be allowed to interfere with the course of justice or with 
a fair decision of any case. However that may be, there is no reason to 
suppose that the applicant will now have any apprehension about this / 
matter. The case has already lasted for very much longer than six weeks 
and nobody, I am sure, can blame the Magistrate for the delay, nor do I 
think that it matters very much whether the case is finished within a 
particular time or not. On the whole less time is wasted if Magistrates 
act strictly according to the letter and the spirit of the law without - 
making any -special efforts to expedite cases by using extraordinary means. 
I am sure that the magistrate now will give the complainant every oppor- 
tunity to produce her evidence and therefore there is no reason for 
transferring the case from his court. It has been urged before me that 
the complainant is entitled to a transfer because she justly felt that 
she was prejudiced by the remark made by the Magistrate. I do 
no go so far as to say that a complainant has no rights whatever 
in a criminal matter, but it is 2 common mistake to suppose that criminal 
cases based upon complaints are in the natyre of private suits between 
private parties. They afe nothing oz the sort and consequently too much 
can be made of the alleged rights of a complainant. If a complainant is 
really anxious to get compensation for some private wrong, his proper 
procedure is to file a suit in the civil court for damages. It can hardly 
be said that a private complainant is wronged if an accused person is dis- 
charged or acquitted. Any personal rights that the complainant may 
have can be vindicated in other tribunals. I reject this application for 
transfer. 
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PRIVY COUNCIL 
DAIVASIKHAMANI PONNAMBALA DESIKAR AND ANOTHER 


VETSHS 
PERIYANAN CHETTI AND ANOTHER AND 10 CONNECTED APPEALS” 
(Consolidated Appeals) 
Hindu Lew—Religious Endowmeni—Permenent lease or absolute alienation of 
debutter property—By manager of a temple or Sebsit of a family idol or 
head of a math—Not void ab initio—But binding on grantor during bis tenure 
of office. 

A permanent lease or absolute alienation of debutter is 
ordinary powers of management whether in the case of the head of the 
Muth, the sebait of a family idol or the dharmakarta of a temple, and such 
alienations can be justified only by proof of necessity for the preservation of 
the endowment or institution. An alienation made by a manager in excess 
af his powers is not void from its inception but is binding on the grantor 
during his tenure of office. The right of each successive manager to 
authorise, create or continue a new tenancy for the period of his manager- 
ship must be taken in the case of a public temple or a family, idol to be 
the same as in the case of a math., i 

APPEAL from a decision of the High Court of Judicature at Madras. 


W. H. Upjobn, K. C. and J. Chinna Durai for the appellants. 
A. M. Dunne, K. C., S. Smitb and V. Rømaswami Iyer for the res- 
pondents. 


The following judgment was delivered by 


Sm Grorce RANKIN—Eleven appeals are before the Board. Twelve 
ejectment suits were brought on November 25, 1918, by a Receiver 
appointed to manage certain Hindu temples and their endowments. One 
of these temples is dedicated to a deity Sri Subrahmanyaswami at a village 
called Kunnakudi, and to this temple belongs the village Uyyakondan 
part of which is a hamlet which goes by the name Murugan Endal. In 
1865 the then manager of the temple granted a perpetual lease or cowle 
of Murugan Endal at a rent of Rs. 20 per annum to two Chettis called 
Palaniappa and Subrahmanyam, the lessees professing to act with the 
intention of dividing the profits of the land equally between two Chetti 
temples. The plaintiff in the present suits claimed (ister alia) that on 
his becoming entitled by his appointment as Receiver to the management 
of the Kunnakudi temple, the lease of 1865, even if binding theretofore 
upon the temple and its managers, ceased to have any validity or effect. 
Eleven of the suits reached the High Court of Madras on second appeal 
and were dismissed. The defendants were sued as persons who had taken 
title by sub-leases under the cowle of 1865 but in none of the suits has 
the plaintiff impleaded the persons in whom the leasehold interest created 
in 1865 is vested. 

It would appear that the persons who direct the affairs of the two 
Chetti temples have for some years past provided the rent reserved by the 
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Gr  cowle and possessed the lands. Th: manager who granted the cowle inf 
1936 Mid to have died in 1875 but the iistory of the Kunnakudi temple ahd 
— its affairs has not been properly j roved. Between him and Arumuga 
D. P. Dznx4x there may have intervened one or more managers. Arumuga died in 
Painan .1893 and was succeeded by Thanda varya who died in 1902. From 1902 
Cern until he was removed by decree of the High Court of Madras in 1913, 
one Nataraja was the de facto maniger. The plaintiff was appointed 
Receiver on March 31, 1917. 

In or about 1897 the manager: of the-two Chetti temples who were 
in possession of Murugan Endal as cowledars began to alienate portions 
thereof for building purposes and since that date a considerable number : 
of buildings have been erected the ean though not upon the land of the 
defendants to the present suits. ` a 

i Thandavarya, having come to hear of the building and having visited , 
the village in 1898, brought seven suits in 1900 against persons claimin 
to hold portions of Murugan En [al from the cowledars. The present 
defendants or their predecessors in title were not among the persons then | 
sued. Of the seven suits four wet compromised but in the other three 
the judgments of Subordinate Jud; e, District Judge and High Court have 
been put in evidence in the present case. These documents show that the 
persons in whom the leasehold in ærest of -1865 was vested were not 
impleaded but only certain grante from them of portions ‘of the land. / 
Also that Thandavarya had purp rted on September 1, 1899, to grant 
to one Raman Chetti (co-plaintiff = the suits) a lease of the whole village 
of Uyyakondan and another village as well. The suits were not brought 

_ upon the footing that the cowle oi 1B65 was void or was no longer bind- ` 
ing: the averment was that the lefendants without any right, title or - 
interest wrongfully entered on the’ suit land in February, 1900, and began 
to raise buildings in spite of the p aintiffs’ objection. The defendants by 
their written statements pleaded {infer alia) the cowle of 1865 and also ` 
that the two Chetti temples had ac ruired the ownership of Murugan Endal 
by adverse possession and had sold sites for building purposes to the defen- 
dants in 1897; that the plaintiffs had known of this all along and had 
consented to the defendants erecting the buildings. 

From the judgment of the Sibordinate Judge it would appear that 
the plaintiffs’ objection to this averment of title by the defendants was 
not that the cowle of 1865 was ‘bad as being a permanent interest 
granted for a fixed rent but (¢) that it was granted for agricul- 
tural purposes only -and (b) thit the defendants had not taken regis- 
tered documents for their purckases thereunder. It appears from the 
judgment of the District Judge ihat there was or was thought to be a 
difficulty in that the cowle of 18:5 was not registered: the counterpart, 
however, may be proved, although not registered, under the law obtaining 
in 1865. l 

“The Subordinate Judge in 1902 considered that under the cowle there 
was no right to erect buildings bu that in view of the delay no injunction 
could be ted. He gave Rs. 2 000 in each case as damages but refused 
to give her clinde possession ‘‘zecause he has let it under permanent 
cowle to the persons under whor1 the defendants claim”: The District 
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Nudge in 1903 dismissed the suits altogether, holding that even if the 
defendants were trespassers they could not be ejected by plaintiffs “unless 
plaintiffs can prove that they are entitled to possession; and this they are 

_not entitled to so long as the lease to-Palaniappa Chetty and Subrahmanyan 
Chetti subsists”. Shortly before the judgment of the Subordinate Judge 
delivered on April 16, 1902, Thandavarya had died and Nataraja was 
brought on the record in his stead, and was a party to the proceedings 
before the District Judge. Raman Chetti alone, however, appealed to the 
High Court and that only in one of the three suits. In March, 1907, 
this appeal was withdrawn. oe 
' There is in the evidence in the present case no information whatever 
as to whether during the pendency of these suits of 1900 the rent reserved 
by the cowle of 1865 was being paid by the persons acting for the Chetti 

“temples or was being refused by Thandavarya. The cowledars were not 
narties to the suits. l 

7 Save for his entry upon the last scenes of this litigation there is no 
evidence of any actings by Nataraja, save that Periyanan Chetti, the first 
witness for the defendants in the present case, gives evidence that in 
1908-9 and again in 1912-3 when he was acting for one of the two Chetti 
temples he caused the rent of Rs. 20 under the cowle to be paid. It was 

, paid by the monigar of the Chetti temple to the man who came to collect 
'it—no doubt in ordinary course. 


After the original plaintiff in the suits now before the Board was. 


appointed Receiver in 1917 he issued in January, 1918, a notice or notices 

stating that . 
the trustee has no authority to grant a perpetual cowle in respect of 
trust properties without any necessity, against the interest of the trust 
for an improper consideration and for an inadequate tirwa. The said 
cowle. will not be binding upon me. Further, ownership right is set up on 
the cowle lands contrary to the terms of the cowle, buildings, etc., are 
raised thereon in violation of the agreement for the cultivation thereof 
Hence I cancel the said cowle through this notice. 

The notice goes on to demand possession of “the said lands” within 
one month from the date of receipt of the notice. - 

So far as appears this is the first intimation of any intention on the 
part of the Kunnakudi temple or its manager to treat the cowle of 1865 
as cancelled or determined. ‘Their Lordships notice that from the reported 
case of Palaniappa v. Sreemath Devasikhamony', it would appear that 
Nataraja in a suit of 1905 as manager of this same temple succeeded before 
this Board in March of 1917 in having set aside a permanent cowle in 
respect of lands not now in suit granted by his predecessor in 1897. 

Nataraja having been declared by the Board in June of 1920 to have 
no right to be manager of the temple, the persons entitled, Annamalai, 
and on his death Ponnambala, were added as plaintiffs in the present cases 
before they were heard by the High Court. i 

In the present suits, before the Trial Court and the Subordina 
Judge as well as before the High Court on second appeal, the plaintiffs 
claimed relief not only on the ground that the cowle was no longer bind- 

"IL L. R. 40 M. 709 
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Cvt ing but also on the ground of forfeiture, by reason that the defendants! 
Tosg were erecting buildings on the land contrary to the intention of the cowle. 
— The latter contention was, howeve ', abandoned before the Board who are 
D. P. Damar concerned only with the claim for >ossession in respect that the permanent 
Paaryiman interest granted by the cowle is invalid and not binding upon the plaintiff | 
Curt or the temple. ; 
Sir George To this claim the sole defence is limitation under Article 144 of the 
Reskis First Schedule to the Limitation A-t (IX of 1908). 

The High Court has held that the Limitation Act has to be applied 
to these suits on the footing that the cowle of 1865 was void from the 
commencement, not being valid ever for the lifetime or tenure of office: 
of the manager who granted it. |t is matter of decision that in the case 
of the head of a2 math a permanent lease granted or an alienation by sale 
made by him is valid during his ten ire of office Vidya Varuthi v. Batusams', 
Mahantram Charan Das v. Naura igi La. But it is contended that th 
manager or dharamakarta of a telaple (which is really the present case), 
is in a different position, as he | as, substantially speaking, no personal 
interest or right in the income of |:he temple properties but only the right 
or duty to apply them properly for the purposes of the idol. Accordingly, 
„it is said, a permanent lease granted by him is altogether bad, and adverse 
possession runs from the date of} the lease. | 

Their Lordships cannot accept this conclusion. It is clear that 2 perma-’ 
nent lease or absolute alienation gf debutter property is beyond ordinary 
powers of management whether {n the case of the head of a math, the 
sebait of a family idol or the dhirmakarta of a temple: such alienations 
can be justified only by proof oi necessity for the preservation of the 
endowment or institution. The p-inciple upon which such transfers hayes 

* been held good for the period of dice of the manager making the oa 
has seldom been elaborately consitlered; though it has at times been sug- ’ 
gested that this result is accouj ted for by a personal bar or estoppel 
which prevents the manager ı taking steps to avoid his own grant. 
Language pointing towards this principle but in no very certain or con- 
sidered way may be found, eg! in Nainapilai v. Remanatban*. As, 
however, it is now clear that the property is not vested in the manager, 
by whatever name he be called, biit in the idol or institution, it is difficult 
to accept the notion of personal bjr as regulating the validity or invalidi 
of the transaction. , Even if this were accepted, however, it would stil 
remain obscure why personal ben fit claimable by the manager in respect 
of the idol’s property should be Fela to decide the existence or non-exis- 
tence of an estoppel. One can a>preciate the view that the extent of a 
manager’s authority may depend’ on the extent of his personal interest; 
but when once he has exceeded ‘1is authority the absence of personal 
interest seems hardly to determin: that his act should be held void alto- 
gether. In all classes of religiou:. institution the objection to alienation 
beyond the lifetime or tenure of office of the manager is equally clear: 
the offence lies entirely in the unnecessarily great interest which has been 
parted with. To treat the act of the dharmakarta as completely void ab 
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initio would be to go beyond what: is required to correct his failure to keep 
within acts of proper management. 
Their Lordships do not find that the distinction now taken between 
the head of a eae and the manager of a temple—a distinction valid as 
regards their personal interest in or accountability for the debutter in- 
come—has been recognised in previous cases as carrying the consequences 
now contended for. It was not so’ considered in Mabomed v. Genapati? 
which was cited by Mr. Ameer Ali in delivering the judgment of the 
Board in Vidya Veruthi's® case. The cases of Gnenasambenda’ and 


D. P. Dustrar 


Damodar Das are in a different class: they were explained by the Board 


in Mabentram Charan Das v. Newrangi Lal (spra) as pending on the 
fact that the transfer was not of a mere item of the property of the insti- 
tution, but of the institution itself and its properties. The illustrations 
given by Sir John Edge in the case of Neinapillai v. Remanathen (already 
hited) show that he is recognising no such distinction as is now main- 

_ tained. Their Lordships are not of opinion that for the present purpose 

it is necessary. to recognise any difference in the consequences which flow 

from a permanent lease or complete alienation of the debutter property 
in the case of a math or temple or family idol. In all the position is as 
stated by Lord Buckmaster (Subbstya v. Mustapha’) when, referring to 

Vidya Varuthi’s case and another, he said (p. 299) :— 

* In each case they relate to the effect of an attempt on the part of a 
trustee to dispose of the property by a permanent mukurrari lease. This he 
has no power to do, though he is at liberty to dispose of it during the period 
of his life and a grant made for a longer period is good, but good only to 
the extent of his own life interest. It follows, therefore, that possession 
during his life is not adverse, and that upon his death the succeeding 
trustee would be at liberty to institute proceedings to recover the estate, 
and the statute would only run against him as from the time when he 
assumed the office. 

Save that the period in question is not the period of the manager's 
life but of his tenure of office the language of Lord Russell of Killowen in 
Rem Charen Dass! case is to the same effect:— 

Whatever the intended duration of the attempted grant may be, it is 
= good, but good only for the limited period indicated. 

Moreover the right of each successive manager to authorise, create 
or continue a new tenancy for the period of his mana ip must be taken 
in the case of a public temple or a family idol to be e same as in the case 
of a math. 

Accordingly their Lordships are of opinion that the principles laid 
down in Vidya Varuthi’s case are not apab: to the present, in so far 
as Article 144 of the Limitation Act is concerned. That decision was 

ronounced by the Board on July 5, 1921—that is after the present case 
d been heard and decided by the trial Judge (District Munsif) in 1920, 
and before the hearing of the first appeal by the Subordinate Judge in 


February, 1924. 
*71ss9} L LR. 13 M. 277 ‘of. 48 L A. at 318 
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Cr The conclusion of the High Court upon this aspect of the case was f 
ipg thus expressed: — 
ans Whether the proper date from which adverse possession generally runs 
D. P. Dusan in cases of permanent lease by Dharmakartas be taken as the date of aliena- 
y. tion or some subsequent date such as the death of the Dharmakarta, or his 
eee resignation or removal from oftc, we have no doubt that on the facts 


p 


ae of this case, adverse possession began from before 1902, and that the 
Sir George suits for possession were therefore barred under Article 144. 


a Now what was laid down in Vieya Varuth?s case (supra) with re- 
ference to Article 144 was as follows:— 

In view of the argument it is necessary to discover when, according to 
the plaintiff, his adverse possession began. He was let into possession by 
mahant No. 1 under a lease which purported to be a permanent lease, but 
which under the law could endure only for the grantor’s lifetime. 
According to the well settled law of India (apart from the question of 
necessity which does not here arise) a mahant is incompetent to crea 
any interest in respect of the math property to endure beyond his life. , 
With regard to mahant No. 2, he was vested with a power similarly 
limited. He permitted the plaintiff to continue in possession and received 
the rent during his life. The receipt of rent was with the knowledge 
which must be imputed to him that the tenancy created by his predecessor 
ended with his predecessor’s life, and can, therefore, only be properly 
referable to a new tenancy created by himself. It was within his power , 
to continue the tenancy during his life, and in these circumstances the’ 
proper inference is that it was so continued, and consequently the posses- 
sion never became adverse until his death. 

So far as regards the successive dharmakartas down to and including 
Arumuga, who died in 1893, it is difficult to discover in the evidence any- 
thing to take them out of the operation of these principles. 

It may perhaps be noted—if the manager by whom the lease was 
granted be called manager No. 1 and his successors referred to by numbers , 
—that as time goes on the question whether the lease was originally justi- 
fied by necessity will become less easy to answer; and that after a time 
even if manager No. 4 or $ knows of the absence of necessity for the 
lease, it may be necessary to conside- whether he also knows of and can 
be taken to rely upon the presump-ion which imputes such knowledge 
to all of his predecessors. When Nataraja succeeded in 1902 what was 
the position? The cowle of 1865 was 37 years old and three or four 
managerships had intervened. ‘The Chetti temples or the cowledars had 
since 1897 been alienating parcels of land for building purposes and build- 
ing had been begun. Thandavarya’s suits of 1900 did not challenge the 
cowle as being then invalid though upon the footing that it still sub- 
sisted the suits were misconceived. The defendants to those suits were 
sued as trespassers and not as persone having taken title under the cowle. 
It was the defendants who set up the cowle. They set up also that by 
acts of possession the cowledars had added by prescription to their rights 
under the cowle—most probably a vain contention, but the case made 
by Thandavarya was that they hac no registered transfers from the 

e cowledars, and that the cowle did not authorise building. The suits were 


4a L A. 302 at 327-8 
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B dismissed on the ground that as the cowle subsisted the plaintiff had no 
locus standi to sue in ejectment whether the defendants were trespassers 
or not. The cowledars were not impleaded at all. 


When Nataraja succeeded in 1902 the first thing that happened was zi 


that he was substituted for Thandavarya in the suits shortly before the 
trial court gave judgment dismissing them on the ground that the perma- 
nent cowle subsisted—a finding which was repeated in November, 1903, 
by the District Judge. Nataraja took the case no further. We hear no 
more of any objection by him whether on the score of building operations 
or otherwise. During his tenure of office—or rather his de facto manager- 
ship—from 1902 to 1913 the cowledars continued to make alienations of 
sites for building purposes and buildings were from time to time erected 
_ under the cowle, as is proved by the defendants’ witness Periyanan 

hetti. That these events could escape the knowledge or attention of 
ataraja cannot reasonably be suggested. “The evidence in the case as 
‘contained in the paper book before their Lordships does not make clear 
whether the lease of the two villages given by Thandavarya to Raman 
Chetti continued in the time of Nataraja nor does the proof of payment 
of the cowle rent by the Chetti temples in Nataraja’s time extend back- 

wards beyond 1908. . 

The plaintiffs are in no stronger position if they try to repudiate 
Nataraja as not being de jure the manager: this indeed would establish the 
defendants’ case. The question for decision is as to the proper inference 
to be drawn from these facts—whether it is that Nataraja, knowing of 
the infirmity of the cowle, accepted the cowle rent as payable in respect 
‘of a new tenancy which it was in his power either to create for the period 


of his own managership or to create for a shorter period and to continue- 


from time to time, or whether on the other hand it is that he accepted it 
as payable in respect of a permanent right which it was no longer in the. 
power of his temple to repudiate. Their Lordships are of opinion that the 
latter of these alternatives is the only orte of which the facts permit. There 
is no doubt that from 1902 until the original plaintiff in these suits was 
‘appointed Receiver in 1917 the position of the cowledars in no way altered: 
their adverse possession under the cowle thus extended over twelve years. 


The claim to eject the defendants fails in all the suits. 
Their Lordships will humbly advise His Majesty that these appeals 
should be dismissed. The appellants must pay the costs. 
Appeal dismissed 


Hy. S. L. Polsk & Co.—Solicitors for the appellants. 
Douglas, Grent & Dold—Solicitors for the respondents. 
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CHARAN SINGH (Defendent) 
VETEHS 
DIWAN SINGH and ANOTHER (Plaintiffs) * 
Limitation Act, Aris. 120 end 89—Suir between co-sherers for -profits realised 
by co-sherer in posseston—Limitation. i 

Where the plaintiff and the defendant were co-sharers in a certain 
tenancy and the defendant being in possession over the whole of it the 
plaintif sued for his share of the profits, beld, that the suit was governed 
by Art. 120, Limitation Act, and not Art. 89. Midnapur Zømindari v. 

Naresh Narayan, 29 C. W. N. 270 (P. C.) applied. 


FIRST APPEAL from an order of Basu RaTAN LAL, Subordinate Judge 
of Meerut. 


i 


Basudeve Mukerji for the appellant. A 


Panna Lal for the respondents. 

The Court delivered the following EE — 

This is a defendant’s appeal and arises out of a suit brought against 
him by the plaintiff-respondents for their share of profits for the years 
1333F to 1338F. The plaintiffs’ case was that they and the defendant 


were co-sharers of half and half in the tenancy described in the plaint and, 


the defendant had been in possessicn over the whole of it and conse- 
quently they (the plaintiffs) were entitled to recover Rs. 3,682-2-0 for 
principal and Rs. 1,399-2-1 for interest. The defendant contended that 
the claim was time-barred and plaintiff was not entitled to interest. The 


learned Subordinate Judge found against the defendant and decreed the’ 
-suit. ‘The defendant has come here in appeal. 


The learned counsel for the appellant argues that the plaintiffs’ share’ 
is not half but is only a quarter. There was a litigation between the’ 
parties and the Board of Revenue decided in that litigation that the 
parties’ share in the tenancy in difpute was half and half. Karan Singh 
who was also entitled to a share in the tenancy was not represented pro- 
perly in that litigation. He was then 2 minor. On coming of age Karan 
Singh filed a suit in 1932 in the revenue court for his share in the tenancy. 
On August 13, 1934 the Board of Revenue has decided that Karan 
Singh’s share in the whole of the tenancy~is half and the share of the 
plaintiffs is only a quarter. The plaintiff-respondents were also parties 
to this case of Karan Singh and they are bound by the decision of the 
Board of Revenue. This decision was made by the Board of Revenue 
after this appeal had been filed. 

The Board of Revenue decision was filed by the appellant with an 
application on July 20, 1935 along with an affidavit showing all the facts 
relating to the decision. A copy of the affidavit and the application was 
served on the learned counsel of the respondents and no counter affidavit 


has been filed by the respondents. 
This decision of the Board of Revenue settles the matter as regards 
"FL A. F. O. 29 of 1933 
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\the extent of the share of the plaintiff-respondents. Their share in the 
tenancy in dispute is only quarter and consequently they are entitled to 
claim profits for only’ one-fourth share. 

It was urged by the learned counsel for the appellant that suit for 
profits for more than three years was time-barred. He relies on Article 
89 and he argues that it applies to the case. The question for considera- 
tion is which article applies to the present case. The suit is between two 
co-sharers for a share of profits for which there is no article in the Limi- 
tation Act. Article 89 applies to a suit of a principal against his agent 
for moveable property received {by the latter and not accounted for. In 
a suit for accounts by the principal against his agent a principal is not 
restricted to an account merely for three years preceding the suit but is 
entitled to an account for the entire period without any bar of time. 
The present suit is not one for accounting and Article 89 does not apply 

k- the present suit. Article 120, Schedule 1, of the Limitation Act 
applies. 


In Yerukola alias Penta Jogulu v. Yerukola alias Pente Tatayys 
"under similar circumstances it was held that the appropriate article which 
' would apply was Article 120. The same view was taken in Robert 
Watson & Co. Ltd. v. Rem Chand Duti?. There some of the joint tenants 

t of certain lands took the use and occupation of part of the joint lands, 
to the exclusion of other joint tenants, who afterwards brought a suit for 
compensation for such use and occupation. It was held that the period 
of limitation for such a suit was governed by Article 120 of the Limita- 
tion Act and that therefore the plaintiffs were entitled to recover com- 
pensation for six years. In The Midnapur Zamindari Co. Lid. v. Naresh 
Narayan Roy? a co-sharer in execution of a decree for recovery of joint 
possession was given symbolical possession under Section 264 of the Code 
of Civil Procedure of 1882 on June 20, 1903 but having failed to obtam 
actual possession sued for partition and separate possession and for mesne 
profits on August 8, 1912. Their Lordships of the Privy Council held that 
the claim for mesne profits was governed by Article 120. The principle 
laid down by their Lordships of the Privy Council applies to the present 
case also because the suit is between co-sharers for profits realised by the 
co-sharer in possession. The learned Subordinate. Judge has rightly held 
that the suit was governed by Article 120 and was not time- 

It was also urged by the learned counsel for the appellant that the 
plaintiffs were not entitled to any interest. The plaintiffs have been 
deprived of the use and occupation of the land and of the use of the profits 
which they might have derived from the land. The defendant has 
appropriated the profits and there is no reason why the plaintiffs should 
not be compensated for the loss which they have suffered by their having 
been deprived by the defendant of the use of the money which they would 
have made if the defendant had not deprived them of the same. 


It is, therefore, ordered that the appeal be partly allowed, the decree 


“LL R. 45 Mad. 648 (F.B) "L LR 23 Cal 799 
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of the lower court be amended and the plaintiffs’ suit for Rs. 1,367-7-0 
with future interest at 6 per cent. per annum, be decreed with proportionate’ 
costs in the court below. In view of the fact that the plaintiffs’ share has 
been reduced on account of a decision of the Board of Revenue which was 


made after the filing of the appeal the parties shall bear their own costs in , 


the appeal. 
Appeal partly allowed 


PRIVY COUNCIL 


MOHAMMAD AKBAR KHAN (NAWAB MAJOR SIR) (Plaintif) 
VETSS 
ATTAR SINGH and oruers (Defendants) * 
Stamp Act, Sec. 2(22)—Document styled as receipi—Recites receipt of a 
of money with a promise to pey it after a certain time at a certain rate o 


j 


interest—W betber a ‘promissory nofe’-—Evidence Act, Secs. 91 end 92— f 


When evidence can be excluded under—Document in question mast record 
or purport to record all the terms of the contract. 

A document which is primarily a receipt even if coupled with a promise 

to pay it is not a promissory note. A document styled as a receipt which 

recites the receipt of a particular sum of money and states it to be payable 


| 
4 


after a certain time at a certain rate of interest is not a promissory note / 


within the meaning of Sec. 2(22) of the Indian Stamp Act and is not 
liable to be stamped as a promissory note. Mønick Chand v. Jamoona Doss, 
8 Cal. 645 overruled. 

Before evidence is excluded under Sections 91 and 92 of the Evidence 
Act it must`be proved that the document in question records or purports 
to record all the terms of the contract between the parties. 


APPEAL from a decision of the Court of the Judicial Commissioner. 


North-West Frontier Province, India. 


W. H: Upjobn, K. C., Wallach and J. M. Pringle for the appellant. 
L. DeGruyther, K. C. and H. Rashid for the respondents. 


The following judgment was delivered by 


Lorp ATKIN—This is an appeal from a decision of the Court of the 
Judicial Commissioner N. W. Frontier Province allowing an appeal from 
the Subordinate Judge of Mardan who had made a decree in favour of 
the plaintiff. By the decree on appeal the plaintiffs suit was dismissed 
with costs. 

` The suit was commenced by a plaint dated July 25, 1929, based upon 
a deposit receipt dated April 1, 1917, to recover the principal sum ot 
Rs. 43,900 said to have been deposited with the defendants on deposit 
account with interest at the agreed rate of 514 per cent. per annum. 
The alleged deposit receipt bore only an affixed stamp of 1 anna, and the 
Subordinate Judge in framing the issues stated as the first issue the ques- 
tion whether the document fell within the definition of a promissoty 
note and was it therefore not admissible in evidence. Without hearing 
any evidence as to the circumstances in which the document came into 


*P. C. A. 62 of 1933 
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poe ce he decided this issue as a preliminary point in favour of the Gv 
defendants, holding that the document was a promissory note, was  j55, 
improperly stamped, and therefore was inadmissible in evidence for any — 
purpose under Section 35 of the Indian Stamp Act. Their Lordships will eh 
discuss this decision later. Leave however was given to the plaintiff to S 
amend: and on January 2, 1931, the plaintiff prèsented an amended plaint Arrar Smon 
alleging that on April 1, 1917, it was agreed between the plaintiff and the td ate 
defendants that the plaintiff should deposit Rs. 43,900 with the defen- 
dants for a period of two years with interest at 514 per cent. per annum: 
and that at the expiration of the two years the amount was allowed to 
, remain in deposit with the defendants on the condition that the plaintiff 
would be at liberty to recover the amount with ‘interest at any time he 
liked, and that interest wquld be credited annually in the books of the 
defendants. The defendants in their respective written’ statements denied 
t there was any agreement apart from that recorded in the inadmissible 
romissory note. They denied any agreement in 1919, they pleaded the 
` Statute of Limitations and finally pleaded that they had repaid the money 
in 1919. Further issues were raised as to the liability of some of the 
‘defendants as members of the alleged joint Hindu family as members of 
‘which they were sued. As to these issues no question now arises before 
their Lordships. ‘The Subordinate Judge does not appear to have thought 
it necessary to frame a hew issue to meet the allegation in the amended 
pleadings of the agreement made in 1919. He heard the evidence on 
both sides and eventually gave judgment for the plaintiff. The plaintiff’s 
evidence was that when his father died in 1914 he had Rs. 25,000 deposited 
with the defendants which he the plaintiff had withdrawn in 1914, and 
had afterwards re-deposited in 1916 while he was engaged in the war. 
On his return from the war in 1917 he wished to deposit with the defen- 
.dants whom he knew to be a very reliable firm of moneylenders a further 
‘sum of Rs. 50,000. He sent for the two principal defendants, father and 
son, and told them he wished to deposit with them the sum named. They 
said they could not take so large a sum and could invest only Rs. 43,900 
in a certain business. They asked him not to fix the interest higher than 
7 annas, ie, 544 per cent. per annum (The interest on the Rs. 25,000 
had been 6 per cent.). 

They said they could not repay me the money within two years: after 
that they would repay me at any time on demand after receiving due 
notice, 

He sent his accountant Abdulla with them to his regular bankers 
Duni Chand Hari Chand who conducted all his receipts and disbursements. 
Later Abdulla handed him the receipt in question, which admittedly was 
prepared by the defendants. The plaintiff then proceeded to give evi- 
dence as to the 1919 transaction. He said that he was on duty as a 
martial law commander near Lahore in April, 1919: and that on April 
21 or 22, on hearing of the death of his uncle-he came home to Hoti on 
leave. While there the defendants, the father and possibly the son; came 
to him. They said that the two years had elapsed. 

They asked what should be done about the money. I told them I did not = 
then want to withdraw that money and would like to keep it with them as 
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the times were uncertain. I told =hem to credit the interest and pay it 
me when I wanted it. They agreed to this. 
Before the trial the defendant Hira Singh had died, a.very old man. 


Moup. Axnaz Lhe son Attar Singh said that in 1917 he had taken some land on mort- 


KHAN 


gage from one Hamish Gul. He, Hamish Lal, had acquired the land , 


Arta Swmon PY pre-emption and 42,500 had to be deposited as pre-emption money, 





Lord Atkin 


which was found by the defendant Attar Singh. He took a loan from the 
plaintiff for 43,900 at 544 per cent. interest: wrote a promissory note for 
this and gave it to the plaintiff himself. No mention was made of the 
money being placed on deposit. He made no agreement with the plain- 
tiff after the expiration of two years to keep the money on deposit. After 


two years he repaid the money and the interest. His father and he both 
went to the plaintiff and his father paid the money. 

The defendants’ story about ae payment of the money ‘was not; 
accepted by either of the Courts in India. The absence of any receip 
the non-return of the alleged promissory note, and the failure by Hee 
defendants to produce any books dealing with the transaction aaoi. 
support the finding of the trial judge in this respect. The defence there- 
fore had to rest upon the Limitation Act, a defence meritorious enough 
where the defendant has been left in long enjoyment of property: or where 
from the lapse of time the original existence or the discharge of an obli- 
gation is left in doubt but void of all merit where as here an original; 
obligation is admitted and a fictitious discharge is falsely alleged. Never-. 
theless it must be carefully examined, and the plaintiff’s rights deter- 
mined accordingly. The articles of the Limitation Act which are relevant 
are “$9. For money lent under an agreement that it shall be payable on 
demand: ‘Three years from the time when the loan was made “60. For- 
money deposited under an agreement that it shall be payable on demand, 
including money of a customer in the hands of his banker so payable: , 
Three years from the time when the demand is made.” To which should’ 
be added article 120. Suit for which no period of limitation is provided 
elsewhere than in this schedule: Six years from the time when the right to 
sue accrues.” 

It is therefore necessary to determine whether this was money lent 
by the plaintiff to the defendants: or whether it was deposited under an 
agreement that it should be payable on demand. An attempt was made 
by the plaintiff to establish that the money was deposited with the defen- 
dants as bankers payable on demand. ‘The trial judge accepted this 
view, but their Lordships are not prepared to differ from the Judicial 
Commissioner’s Court in this respect. ‘That the defendants were money- 
lenders is admitted, but there is no satisfactory evidence that they carried 
on business as bankers, or indeed how such business is carried on in the 
North-West Frontier Province: and in the absence of such evidence it 
would be unsafe to affirm the trial judge’s finding. Was this then a Joan 
or was it a deposit payable on demand? It should be remembered that 
the two terms are not mutually exclusive. A deposit of money is not 
confined to a bailment of ific currency to be returned in specie. As 
in the case of a deposit.with a banker it does not necessarily involve the 


‘creation of a trust, but may ele only the creation of the relation of 
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debtor and creditor, a loan under conditions. The distinction which is 
perhaps the most obvious is that the deposit not for a fixed term does 
not seem to impose an immediate obligation on the depositee to seek out 
the depositor and repay him. He is to keep the money till asked for it. Monn. Axman 
A demand by the depositor would therefore seem to be a normal condition à. 

of the obligation of the depositee to repay. It is unnecessary however Arrar SrvcH 
in this case to decide any question as to implied conditions, for the case ,, 7 ayy, 
of the plaintiff rests on an express stipulation made in 1919. 


Before however coming to a final decision as to the rights of the 
parties it seems necessary to discuss the point decided by the trial judge 
that the document signed by the defendants in 1917 was a promissory 
note and inadmissible because improperly stamped. No objection to this 
ruling appears to have been taken on the hearing of the appeal: but their 
Lordships thought right to allow the point to be raised before them, as it 

volves no question of fact: on the other hand the determination of the 
issue as to whether any and what agreement was made in 1919 is much 
embarrassed by the court having to deal with a fund as it were in vacuo, 
with no evidence admissible as to how’there came to be any sum in the 
hands of the defendants at that date. | 


Having heard the discussion their Lordships have come to the con- 
clusion that the document was not a promissory note. The Indian Stamp 
Act does not suffer from the defect of the English Stamp Act in ignoring 
the definitions in the Bills of Exchange Act, 1882, and enacting a defini- 
tion of its own. The Indian Act, Article 49 imposes a duty on “promis- 
sory notes” as defined by Section 2(22) and by that sub-section “Promis- 

sory Note” means a promissory note as defined by the Negotiable Instru- 
ments Act, 1881. 


By the latter Act Section 4 a “promissory note” is an instrument in 
writing (not being a banknote or a currency note) containing an uncon- 
ditional undertaking, signed by the maker, to pay a certain sum of money 
only to, or to the order of, a certain person or to the bearer of the instru- 
ment. There follow illustration lettered (a) to (4) of which three only. 
need be set out. 


A. signs instruments in the following terms:— 
(a) I promise to pay B. or order Rs. 500. 
(b) I acknowledge myself to be indebted to B. in Rs. 1,000 to be 
paid on demand, for value received. 
(c) Mr. B. IOU Rs. 1,000. 
The instrument respectively marked (e) and (b) are promissory notes. 
The instruments respectively marked (c) are not promissory notes. 
It is necessary to refer to Section 13: “A negotiable instrument 
means a promissory note payable either to order or to bearer.” 
Explenation—A promissory note .is payable to order which is 
expressed to be so payable or which is expressed to be payable to a particular 
person, and does not convey words prohibiting transfer or indicating an 
intention that it shall not be transferable. 


The instrument in question in this case is according to the authorised ° 
translation in the following terms:— 7 


HE 
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May God protect us. 

This (one) receipt is hereby executed by Bhai Hira Singh Attar Singh 
Kharbanda, residents of Hoti for Rs. 43, 900 (Forty three thousand and 
nine hundred rupees) half of which amount comes to twenty one thou- 
sand nine hundred and fifty, received from the Firm of Lala Duni Chand 
Lala Hari Chand Sethi for and on behalf of Captain Mohammad Akbar 
Khan of Hoti. This amount to be payable after 2 (two) years, Interest 
at the rate of Rs. 5-4-0 (Rs. five annas four) per cent per year to be 
charged. 

Dated this 20th day of Chetar (first month of the Hindu Calendar 
year) Sambat 1974 corresponding to April 1, 1917. 


Stamp has been duly affixed. i 


(Sd.) Hira Singh, Kharbanda. 
(Sd.) Attar Singa, Kharbanda. 


If this document is otherwise w:thin the definition of a promissory.‘ 


note, it would seem that it must be n2gotiable, for there appears to be nc 


words prohibiting transfer or indicating an intention that it should not 


be transferable. It must be admitted that it would be a somewhat un- 
usual visitor in the accustomed citcles of negotiable paper. It is indeed 
doubtful whether a document - car; properly be styled a promissory note 


which does not contain an undertaking to pay, not merely an under- 


taking which has to be inferred from the words used. It is plain that the 
implied promise to pay arising from an acknowledgment of a debt will 
not suffice, for the third illustration indicates that an JOU is not a pro- 
missory note, though of the imphec promise to pay there can be no 
doubt. The second illustration however seems to show that the express 
words “I promise” or “I undertake” are unnecessary. The form of words 


is taken from an early English case, Casborne v. Dutton, reported in ‘ 


Selwyn’s N. P. 11th Ed. p. 401 from Scacc. M. I Geo I MSS., where 
according to the learned author the court stated that the words “to be 
paid” in the document there sued on amounted to a promise to pay: 
observing that the same words in a lease would amount to a covenant to 
pay rent. It does not appear to form a useful general illustration except 
‘in the case of a document in that particular form of words. 

Their Lordships prefer to decide this point on the broad ground that 
such a document as this is not and could not be intended to be brought 
within a definition relating to documents which are to be negotiable 
instruments. Such documents must come into existence for the purpose 
only of recording an agreement to pay money and nothing more, though 
of course they may state the consideration. Receipts and agreements 
generally are not intended to be negotiable, and serious embarrassment 
would be caused in commerce if the negotiable net were cast too wide. 
This document plainly is a receipt for money containing the terms on 
which it is to be repaid. . It is not without significance that the defen- 
dants who drew it, and who were experienced moneylenders did not draw 
it on paper with an impressed stamp as they would have had to if the 
document were a promissory note, and that they affixed a stamp which 
is sufficient if the document is a simple receipt. Being primarily a receipt 
even if coupled with a promise to pay it is not a promissory note. 
view of the meaning of a promissory note appears to coincide with the 


A. L. J. R. PRIVY COUNCIL 991 


(grounds of decision in Mortgage Insurance Company v. Commissioners of Owa 

Inlend Revenue! where the English Court of Appeal found themselves Iss 
bound to give a restricted meaning to the much wider definition in the — 
English Stamp Act. , It will have the effeov of overruling some decisions Mo¥P. Axnar 
in the Indian Courts notably the case of Manick Chand v. Jomoona Dos? y, 
where the defendant had given a sale note to his customer recording a Atrax Sincu 
resale to him of certain rupee paper previously bought from the customer, bosd Aika 
and bringing out a difference expressed to be payable on a day in the next 
month. ‘The document was a sale note coupled with an account, and in 
no way resembled a promissory note, or anything capable of being a nego- 
\tiable instrument. Once it is decided that the document has not to be 
stamped as a promissory note, their Lordships are not called upon to 
decide whether the document otherwise bears a sufficient stamp. If that 
„question had been raised it is sufficient to say that if improperly stamped 
ft could have been stamped after execution under a penalty. 

’ The further objection to the admissibility of the document was that 
it recorded the terms of a contract reduced to the form of this document, 
and that under Sections 91 and 92 of the Indian Evidence Act no oral 
evidence was admissible to contradict, vary, add to, or subtract from its 
terms. The answer is that the docunientsdoes not record or purport to 
record all the terms of the contract betwetn the parties. There is nothing 
in the document which explains how theqmoney came to be received: and 
nothing to prevent the parties from showing that it was paid by way of loan, 
deposit, or on account of some joint adventure. The use of the money 
might have been limited in various ways. The only terms -which the 
document does express are as to the date of repayment of the money 
expressed to be received and as to the rate of interest. These terms the 
defendants do not now seek to contradict, vary, add to or subtract from. 

| The Board therefore can proceed to examine the evidence untrammelled 
by the restriction imposed upon themselves unnecessarily as now appears 
by the Courts below of having to disregard the receipt or evidence as to 
the actual transaction in 1917. Their Lordships see no reason for reject- 
ing the plaintiff’s evidence as to this which seems to be supported by 
evidence as to a former and, as he says, similar transaction entered into 
by both his father and himself as to Rs. 25,000. But it has to be remem- 
bered that the transaction in 1917 assuming it to have been a deposit was 
not a deposit payable on demand. The receipt shows that it was payable 
after the expiration of two years. Without deciding the point their 

Lordships prefer to assume that the evidence given by i plaintiff that it 
was also stipulated in 1917 that if not paid in two years it was to remain 
payable on demand should be rejected as inconsisterit with the express 
terms of the document: and they are not prepared to find that there 
was an implied term that it should be so payable. The real question in 
the case is whether there was any agreement made in 1919 and if so 
whether the plaintiff has established the agreement alleged by him. The 
outstanding fact is that after 1919 no interest was in fact paid nor was 
any claim made to have the principal repaid until at the earliest 1925. 
Obviously some explanation is required. The defendants supplied a plain 

1 [1888] 21 Q. B. D. 352 3 [1880] L L R. 8 Cal. 645 
126 . 
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Cwm tale. The principal and interest were repaid at the due date. This i 
193g tunately is untrue. The plaintiff’s explanation is the alleged agreement 
—— in 1919 that the money and interest were to remain on deposit with the 
Mor. Axnax defendants payable on demand. It is uncontradicted save by a story 
5 which is shown to be false. In these circumstances it would appear that ' 
Arrar Swa the real question for the tribunal of fact is whether there are inherent 
Lord Athy Moprobabilities or extrinsic facts justifying the court in rejecting the 
plaintiff’s account. ‘Their Lordships do not find that there are. The court 
of the Judicial Commissioner quite rightly commented upon the fact that 
three witnesses were called on the plaintiff’s behalf at an early stage of the 
trial to support the agreements in 1917 and 1919, as alleged in the state 
ment of claim a different set of three for each transaction. One of the 
last three obviously confused the story of 1919 with that of 1917: the 
evidence of all six has been treated as unreliable: and their Lordships e 
not dissent from this view. 


The plaintiff must suffér the necessary disadvantage which attaches 
to any party who seeks to support his case in a court of justice with un- { 
reliable evidence. And if it could be shown that he knowingly suborned 
false witnesses there could be no doubt as to the result of his claim. But 
no evidence nor any cross-examination was directed against the plaintif , 
in this respect, and in his evidence he makes no reference to corroborative J 
witnesses being present. It was“considered in the judgment under appeal 
that the fact that the plaintiff in 1925 demanded payment of the debt of ' 
Rs. 25,000 which bore a rate of interest of 6 per cent. per annum without 
demanding payment of the present debt which only bore a rate of 5% 
per cent. threw some doubt on „the plaintiff’s case. Again the plaintiff, 
was not asked about this and it would not be difficult to suggest reasons 
why a creditor might be willing to leave a larger sum outstanding even | 
at a lower rate of interest if he were not dissatisfied with the credit of his ` 
debtor. It seems also to be overlooked that the difficulty, if difficulty there 
be, applies equally to the only other alternative view that there was a loan 
outstanding but that it was not payatle on demand. That some arrange- 
ment was made at the end of 1919 accounting for the nonpayment at the 
stipulated date and in succeeding years seems certain. In the careful 
judgment given on appeal the court says “Probably something did happen 
on the expiry of two years originally fixed, but what it exactly was we 
have no means of ascertaining on this record. There is something which 
neither party is willing to disclose”. But the explanation given by the 
plaintiff is consistent with all the facts: the only counter-explanation was 
payment, which was false: no other explanation was suggested to the 
plaintiff who was surely entitled to have an opportunity of meeting it if it 
is to be used against him. In all the circumstances of this case their Lord- 
ships come to the conclusion that.there was no ground for reversing the 
decision of the trial judge in favour of the plaintiff. The appeal should 
be allowed except as against defendants Nos. 2 and 3 and the decree of 
the court of the Judicial Commissioner dated June 27, 1932, should be 

< set aside: and the decree of the Subordinate Judge dated October 15, 1931, 
should be restored. The appeal should be dismissed against the defendants 
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t2 and 3 with costs and those defendants should also have their costs of the Ova 
‘appeal against them in the Court of the Judicial Commissioner. The i936 
appellant should have the costs of the appeal against the other defendants — 
here and in the Court of the Judicial Commissioner. Their Lordships 0™. Axsar 
will humbly advise His Majesty accordingly. aia 
- Appeal allowed At™4™_SiNoH 


Stenley, Jobnson and Allen—Solicitors for the appellant. Lord Atkin 
Nebra & Co.—Solicitors for the respondents. 


INDERJIT SINGH (Plaintiff) C 
versus eng 
RAO BAHADUR GIR RAJ SINGH (Defendant) * 2 
Tenancy Act (II of 1926), Sec. 4(d)—Joint family of father and son—Trustees Merch 10 
` (including father) manage joint family remindari property—T heir nemes , 
entered in papers in addition to nome of father—Plots entered as khudkasht a o 
- from before 1924-25—Plots become sir of joint family—Sec. 14(1)—Father i 
and son constituted co-sherers by agreement for partition—Under which they 
exchanged sir end khudkasht—No ex-proprietary rights arose. 
Where a joint Hindu family consisting of father and son owned zamin- 
dari property and certain trustees, one of whom was the father, werc 
appointed to manage the whole of the joint family property and the names of 
the trustees were entered in the revenue papers in addition to the name of 
the father; and certain plots were entered as kbudkasht from before 1924- 
25, beld, that legally the plots became the sir of the joint family and not 
of the father alone under Sec. 4(d), Tenancy Act IM of 1926. 
Where in a compromise it was provided that the property of a joint 
Hindu family be divided equally between the father and the son and the 
sir and Abudkesbt lands situate in the lot of the father shall be owned by 
the father and those situate in the lot of the son be owned by the son, 
beld, that the father and the son were constituted co-sharers by this agree- 
ment for partition and they agreed to an exchange of the sir and kbudkasht 
and therefore as provided in Sec. 14(1), Tenancy Act IM of 1926, no 
ex-proprietary rights arose. 
First APPEAL from a decree of Basu RaTAN Lat, Subordinate Judge 
of Meerut. 


P. L. Banerji and Mushtag Ahmad for the appellant. 

K. N. Katju and P. N. Saprs for the respondent. 

The Court delivered the following judgment:— 

This is a first appeal brought by a plaintiff whose suit has been dis- Beast, J. 
missed by the learned Subordinate Judge of Meerut on the finding of a SaD 
Revenue Court. The plaintiff is the son of the defendant and the plaintiff 
and the defendant formed a joint Hindu family. The plaintiff has 
brought a suit for a decree that he should have absolute possession of 
certain plots in mauza Harora as his sir. The defendant on the other hand 
contends that these plots are the ex-proprietary tenure of the defendant. 

‘The father and the son had this zamindari property, and in 1912 certain 
trustees were appointed to manage the whole of the joint family estate. e 
l *F, A. 306 of 1932 P 








that under these circumstances the land would become the str of the fath 


- kasht of the party who owned a particular lot in which that str and 
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The evidence of the patwari shows that the trustees were entered in the/ 
papers in addition to the name of the father, and the evidence leaves no 
doubt that the trustees, one of whore was the father, were managing the 
whole of the joint family property <s trustees for the joint family. In 
Act II of 1926, Section 4, Sub-section (d) it is provided that the land 
which at. the commencement of this Act was being cultivated by the 
landlord with his own stock or by his servants or by hired labour and 
which was recorded as the kbudkashi of the landlord in the agricultural 
year immediately preceding the agricultural year in which this Act came 
into force became sir and it is claimed zhat the land in suit became sir under 
this provision. The evidence supports this as the patwari states that the 
land had been entered as kbudkasht from before 1332 Fasli, which cor- 
responds to 1924-25. The result, therefore, of the Act was that the land 
became sir, but as the management was in the hands of the trustees who 
are acting on behalf of the joint family, it is clear that legally the lan 
became the sir of the joint family. Dr. Katju has argued at some lengt 






alone, and not of the joint family. We are of opinion that this is an| 
error, because it was the joint family which was the landlord, and the 
management of the property was also on behalf of the joint family. 
Clearly therefore the sir was the sir of the joint family. 

Now in original suit No. 57 of 1930 there was a case between the 
parties which was settled by a decree cf the Subordinate Judge dated April 
28, 1931, on 2 compromise. In this compromise it was provided that the 
property of the family should be div:ded equally between the father and 
the son, and in Paragraph 3, on page 19, it is provided: 

The sir and kbudkasht lands situate in lot No. 1 shall be owned by, 
plaintiff No. 1 and those situate in lot No. 2 shall be owned by defendant 
No. 1. 

In our opinion that is a clear provision that the lands which were, 

sir and kbudkasht of the joint family should become the sir and Rbud- 





hbudkasht was situate. Now in Section 14 of the A Tenancy Act 
(Act II of 1926) it is provided in 5ub-section (1) ee ex-proprietary 
rights do not arise where there is an exchange between co-sharers in the 
mahal. In our opinion this is a cleaz case of exchange between the co- 
sharers in the The father and the son are constituted co-sharers 
by this agreement for partition, and by this particular clause they agree to 
an exchange of the sir and Abudkasht. Clearly therefore no ex-proprietary 
rights will arise. The Revenue Court was therefore incorrect in holding 
that the father had acquired. any ex-proprietary rights in the portion 
assigned to his son. The mere entry of the name of the father previously 
was clearly merely as one of the trustees or as representative of the joint 
Hindu family. Some argument was made by learned counsel for the respon- 
dent that an affidavit of one Sant Singh printed on page 11 should be treated 
as evidence. A mere affidavit is not evidence, and the person making the 
affidavit was not subjected to cross-examination. Moreover the circum-' 
stances of this case, which are admitted, show that even if Sant Singh 
repeated in evidence the allegations which he made, these allegations would 
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, have no weight against the admitted facts which have the effect in law Gm 
which we have set out. We therefore allow this first appeal with costs  7,,, 
throughout, and we grant the plaintiff a decree in the terms of the plaint _— 
relief (a). The case is remanded to the lower court for ascertainment of peasy 
the amount of mesne profits or damages to which the pean is entitled a 
and for decision and disposal of issue No. 2. Gm Raj 


Case remanded —— 


, SECRETARY OF STATE FOR INDIA IN COUNCIL (Defendant) Qv 
) versus 
ANWAR HUSAIN AND ANOTHER (Plaintiffs) * 3 
Town Improvement Trust Act (Local, VIII of 1919), Secs. 64 (a) and 59— Api- i 
Land acquired—Dispute as to amount of compensation referred to Tribunal E if 
—Cas¢ to be beard by all members of Tribunal—One member not present Ganaa Natu, 
. on all dates when witnesses examined—Defect in procedure vitietes trial. J. 
ei Where land is acquired under the U. P. Town Improvement Trust Act 
(VII of 1919) and the dispute between the trust and the claimant as fo 
the amount of compensation is referred to the tribunal constituted under 
the Act, it is necessary that the case should be heard by all the members - 
of the tribunal. 
Where therefore one of the members of the Tribunal was not present 
on all the dates when witnesses were-examined, the defect in the procedure 
is not a mere irregularity which may not affect the case but goes to the 
very root of the trial inasmuch as the trial was not’ before a properly 
constituted Tribunal, and consequently there was no trial as required by 
the Act. 


| FEST APPEAL from a decree of the Tribunal, Improvement Trust, 
ftllahabad. 


Mubammad Ismail (Government Aivas for the appellant. 
K. N. Katju and Mushtaq Abmad for the respondents, 


The Court delivered the following judgment: — 


First Appeal No. 20 of 1933 has been heard and disposed of with this Hermes, n 
appeal as a common point is involved in both the appeals. Both the 
appeals are against hie decisions of the Tribunal, Improvement Trust, 
l bad. In this appeal (No. 14 of 1933) house No. 8 situated in 

uk, Allahabad was acquired by the Allahabad Improvement Trust in 
connection with the Mirganj Open Area Scheme. The Land Acquisi- 
tion Officer awarded Rs. 25,000 as compensation. On reference to the 
‘lfribunal it was raised by the Tribunal to Rs. 41,000. 

In the other case (First Ap No. 20 of 1933) a house No. 72 in 
Mirganj was acquired for which the Land Acquisition Officer awarded 
Ils. 4,166 as compensation. It was raised to Rs. 7,000 by the Tribunal. 

During the course of the trial in both the cases one of the assessora, 
lär. Ghazanfar Ullah, was not present. In this case (Appeal No. 14 of 
1933) Mr. Ghazanfar Ullah was absent on August-23 and 26, 1932. On 
t dates the cross-examination of the plaintiff and 5 other witnesses of e 
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Gut the plaintiff was recorded in his absence. Mr. Ghazanfar Ullah heard the 
[gg  cross-examination of only one witness, Abdul Hafiz on August 15, 1932. 
—  _ In the other case (Appeal No. 20 zf 1933) Mr. Ghazanfar Ullah was 
are eT absent on August 23, 1932 when t-e evidence of two witnesses of the 
Inora iw Opposite party was recorded and argcments in the case were heard. Mr. 
Counce, Ghazanfar Ullah did not hear the arguments in the case. 

PRN Under Section $3 of the United Provinces Town Improvement Trust 
Homm Act (Act No. 8 of 1919) if any question or dispute arises between the 
eg Trust and any person as to the sufficiency of any compensation paid or 
Geare Nath, Proposed to be paid to him under Sections 26, 30, 32, 48 or 101, the 
J. matter shall be determined by the Tribunal, if referred to it either by the/ 
Trust or by the claimant within a pæriod of three months from the date. 

on which the said person was informed of the decision of the Trust fixing 

the amount of compensation to be paid to him or of the rejection of his © 

claim to compensation by the Trust, and the determination of the Tribunal’ 

shall be final. Under Section 1, Clacse (6) “tribunal” means a tribuna 
constituted under Section 59. Under Section 59 the tribunal shall con-- 

sist of a President and two assessors. Section 59, Clause (6) lays down:— 

When any person ceases for any reason to be a member of the Tribunal, 
or when any member is temporarily absent in consequence of illness or 
any unavoidable cause, the authsrizy which appointed him shall forthwith , 
appoint a fit person to be a member in his place. i 

It would appear from this clause that even in case of temporary absence 
in consequence of illness or any unavoidable cause the place of a member 
of the Tribunal ‘cannot be left vacant but it is to be filled up forthwith by 
the authority which appointed him. TIt is only under Clause (b), Section 
64 of the Act that the presence of the assessors may be dispensed with by , 
the President. Clause (b) lays dowm:— 

questions relating to the determination of the persons to whom compen- - 
sation is payable, or the apportionment of compensation, may be tried and . 
decided in the absence of the zssessors if the President of the Tribunal © 
considers their presence unnecesear~; and, when so tried and decided, the 
decision of the President shall be deemed to be the decision of the 
Tribunal. 

Clause (9) which applies to the present case lays down:— 

Lf there is any disagreement as to the measurement of land, or the 
amount of compensation or costs to be allowed, the opinion of the 
majority of the members of the Tribunal shall prevail. 

On comparing the language of Clauses (a) and (b) as well as bear- 
ing in mind the provisions of Clause (6), Section 59, it is clear that 
except in the case of Section 64, Clause (b) it is necessary that the case 
should be heard by all the member: cf the Tribunal. 

In this case, as already stated, on August 23 and 26, 1932 Mr. 
are Ullah was not present and consequently it cannot be said that 
there was any properly constituted Tribunal which heard the cases on 
these dates. It is not a matter of me~ irregularity which may not affect 
the case but it goes to the very root of the trial inasmuch as the trial was 
not before a properly constituted Trisunal, and consequently there was 

e no trial as required under the Act. As already stated the decision of the 
Tribunal is final. It is therefore all the more necessary that all the rules 
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and principles of procedure which apply to the proper and necessary con- 
uct of trials should be strictly complied with. It is a fundamental 
principle that when an act is to be done by a Tribunal, it ought to be 
completed in the presence of all the members of the Tribunal as it js 
necessary that they should all act together. The decision should be the 
result of their united deliberation arrived at in the trial attended by all 
the members of the Tribunal. It is their duty to be present at all the 
meetings, more especially during the examination of the witnesses and in 
the course of the arguments. 
It cannot be said that the irregularity or the defect in the trial was 
‘not such as might possibly have produced error or defect in the decision 
of the case upon the merits. As already stated, Mr. Ghazanfar Ullah had 
not the advantage of observing the demeanour of the witnesses at the 
time of their cross-examination, and in case No. 20 of 1933 he had not 
ven the advantage of hearing the arguments. If he had been present at 
e time of the cross-examination of the witnesses, it is quite possible he 
ight have elicited matters in the cross-examination of the witnesses 
which were left out or did not occur to the other members of the Tribunal 
who were present at the time the witnesses were examined. As observed by 
Viscount Sankey, L. C., in Powell and Wife v. Streatham Manor Nursing 
' Home’, witnesses without any consciouS bias towards a conclusion may have 
tin ther demeanour, in their manner, in their hesitation, in the nuance of 
their expressions, in even the ‘turns of the eyelid, left an impression upon 
the man who saw and heard them which can never be reproduced in the 
printed page. It being so, the mere fact that Mr. Ghazanfar Ullah sub- 
sequently read the evidence recorded in his absence would not satisfy 
the requisites of a proper trial. It being so, it cannot be said that the 
decision of the case has not been prejudiced substantially* Though there 
is no case directly on the point, yet principles have been laid down in 
several cases which fully apply to the present case. In Robitkband 
Kumaon Bank Limited v. Row ond another it was observed:— 
In the case of Khelut Chunder Ghosh v. Tera Churn Koondoo Chowdry, 
6 W. R. 269, Peacock, C. J. made observations which apply in principle 
to the question before us:—I apprehend that all acts of a judicial nature 
to be performed by several persons ought to be performed when they are 
all present together, and that a final decision ought not to be pronounced 
in a case in which they differ, until by conference and discussion of the 
points in difference they have endeavoured to arrive at 2 unanimous judg- 
ment. Such a rule is clearly laid down with regard to arbitrators and it 


is equally, if not more especially, necessary to be acted upon by a court 
consisting of two or more Judges, with power to decide matters of the 
greatest importance. But the question was even more fully considered 
by the same eminent authority in the case of Mabomed Akil v. Asad-tin- 
nissa Bibi in which a Full Bench consisting of nine Judges concurred in 
the opinion that the point is not a mere technical objection, but is founded 
upon a fundamental principle essential to the due administration of justice, 
ne every judicial act which is done by several Judges ought to be com- 
pleted in the presence of the whole of them. 
In Nend Ram and another v. Fakir Chand® which related tò the 
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question of the presence of arbitrators it was observed on page 527 wy 
Justice saps — 

In regard to the second paint I agree with my brother Oldfield that the 
presence of all the arbitrators at all meetings, and above all at the lasc 
meeting, when the final act of arbitration is done, is essential to the ! 
validity of the award. 

In Themmiraju and others v. Bapiraju* which also relates to the 
presence of the arbitrators at all the meetings it was observed: — 

It certainly was the duty of each and every one of the arbitrators to be 
present at all the meetings, more especially during the examination of the 
witnesses. In Russell, On the power and duty of Arbitrators, the result 
of the cases now on the point is given thus: ‘as joint arbitrators must alk 
act, so they must all act together. They must each be present at every 
meeting, and the witnesses and the parties must be examined in the 
presence of them all; for the parties are entitled to have recourse to the 
arguments, experience, and judgment of each arbitrator at every stage Be o; 
the proceedings brought to bear on the minds of his fellow Judges, so thal 
by conference they shall mutually assist each other in arriving togetheiw- 
at a just decision’, 

In Dasrath Rai and others v. Emperor through Dwerka Raf three 
honorary magistrates constituted the bench which had power to try a case, 
and the presence of two of them was necessary to form a quorum. On ‘ 
most of the hearings all the three were present, but on one of the hearings, ¢ 
when one of the magistrates was cbent, some witnesses were examined 
and cross-examined. He rejoined on the next day and then continued 
to be present all along and ultimately took part in delivering and signing 
the judgment. ‘It was observed (tid? page 380) :— 

But where an honorary magistrate who has not heard the whole evi- 
dence and»has not been present ttroughout the proceedings takes part in 
the deliberation and joins the others in arriving at the final decision, there } 
is every likelihood of his influencing his colleagues. By virtue of his ° 
absence on some of the material dates he became incompetent to form 
a true opinion on the merits of the case and if he joins in the deliberations, 
there is likelihood of a failure of justice. 

It was urged by the learned zonnsel for the pondi that the 
irregularity was acquiesced in by the Government Pleader. But it is not 
so as we find from the record that an objection was taken by the learned 
Government Pleader on August 27, 1932, the first day on which Mr. 
Ghazanfar Ullah was absent. In First Appeal No. 20 of 1933 the objec- 
tion of the learned Government P-eader was that there was no validly 
constituted Tribunal on account of the absence of Mr. Ghazanfar Ullah. 

We therefore find that there has been no trial in both these cases Fy 
a validly constituted Tribunal and the defect in the procedure vitiates 
the trial. It is therefore ordered thaz both the appeals be allowed with 
costs, decisions of the Tribunal be set aside and both the cases be sent 
back to the Tribunal for retrial. ‘The court-fee will be refunded. 

A cross-objection has been filed sy the respondents in First Appeal 
No. 14 of 1933. As the appeal has >een allowed and the award of the 
Tribunal has been set aside, the crass-objection also fails and is dismissed 
with costs. Appeal allowed 
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VETSHS 
EMPEROR* 
Evidence Act, Sec. 25—Vilage chankidar—W betber a police oficer within 
meaning of Sec. 25. 
l A village chaukidar appointed under Act XVI of 1873 is a police officer 
within the meaning of Sec. 25, Indian Evidence Act. Ghænnai v. Emperor, 
S 1934 A. L. J. 143 overruled. 


| CRIMINAL APPEAL from an order of T. N. Murta Esq., Sessions 
Judge of Allahabad. 

The following is the Referring Order:— 

NIAMATULLAH AND COLLISTER, JJ.—One of the questions for determination 
this appeal is whether a confession made to the chaukidar of a village is admis- 
sible in evidence or whether it is barred by Section 25 of the Evidence Act. In 

the case of Ghunnal v. Emperor, 1934 A. L. J. 143 a Bench of this Court, of 

which one of us was a member, expressed the view that a confession to a chaukidar 
was not 2 confession to a police officer within the meaning of Section 25 of the 
aforesaid Act. No authorities appear to have been. cited in that case and the 
‘matter was disposed of in a few lines inasmuch as there was abundant evidence 





Niex«t- 
allab, J. 
Collister, J. 


.aliunde to prove the guilt of the accused. In the case of Queen Empress v. ` 


Bhima, I. L. R. 17 Bom. 485, it was held by a Bench of the Bombay High Court 
that a patel is a.Police officer within the meaning of Sections 25 and 26 of the 
Indian Evidence Act and that a confession made to him is inadmissible in 
evidence. A Bench of the Calcutta High Court in Queen-Empress v. Salemuddin 
Sheikh, I. L. R. 26 Cal. 569, took the same view and held that a confession which 
‘had been made to a chaukidar was not admissible under Section 25 of the Evidence 
Act. Both the Bombay and Calcutta High Courts held that the term “Police 
Officer” should not be read in a strict technical sense but according to its more 
comprehensive and popular meaning. In Section II of Act No. V of 1861 which 
is entitled “An Act for the Regulation of Police” it is provided that ‘the entire 
Police establishment under a Local Government shall, for the purposes of this 
Act,-be deemed to be one Police Force and shall be formally enrolled; and shall 
consist of such number of officers and men, and shall be constituted in such 
manner, and the members of such force shall receive such pay as shall from time 
to time be ordered by the Local Government, subject to the control of the 
Governor-General in Council.” 

In Paragraph 371, Part II, Chapter XXVIII of the Police Regulations, which 
were framed by the Local Government of the United Provinces, it is declared 
that the Police Force consists of the following bodies:— 

(1) Provjncial Police, Civil, armed and mounted. 

(2) Government Railway Police. 

(3) Village chaukidars appointed in Agra under Act XVI of 1873 and 
in Oudh under Act XVIII of 1876. 

Thus it appears clear to us that a village chaukidar is a “Police Officer” 
within the meaning of Section 25 of the Evidence Act and we have little doubt 
that, if the above authorities had been placed before the Bench when the case of 
Ghusnsi v. Emperor was heard, a different view would have been taken by the 
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Court. As this is a Division Bench we hesitate to dissent from the view 
was expressed by a similar Bench in the case above referred to. We accordingl 
request the learned Chief Justice to constitute a larger Bench for the determina 
tion of the following question:— 

Whether a village chaukidar appointed under Act XVI of 1873 is a police 
oficer within the meaning of Section 25 of the Indian Evidence Act. 

Triloki Nath Madan for the appellant. 

Mubammad Ismail (Government Advocate) for the Crown. 

The following judgments' were delivered: — 

SULAIMAN, C., J.—The question referred to this Full Bench is whether 
a village chaukidar appointed under Act XVI of 1873 is a police officer 
within the meaning of Section 2$ of the Indian Evidence Act. Now 
obviously there are two views which are open. As the word “police- 
officer” has not been defined in the Evidence Act, one may a 







by it what is understood in common parlance as indicating an officer 
longing to the police force, or one may refer to the Police Act and Poli 
Regulations for the purpose of ascertaining who is a police officer. Unde 
Act XX of 1856 a body of ns called chaukidars were those whose 
number and grade of salary fae be fixed by Magistrates and whose 
appointments were made by Magistrates under the control of the Com- . 
missioner. Their appointment, suspension and dismissal were not in the ¥ 
hands of the superior police authorities. Act V of 1861 defined the word’ 
“police” as adudins all persons who were enrolled under that Act. The 
superior officers were mentioned in Section 4, and then Section 7 provided ' 
that the appointment of all officers, other than those mentioned in Sez- 
tion 4, shall rest with the I.G., D.I.G., A.ILG., and S.P. Section 21 made 
the Act inapplicable to any hereditary or other village Police Officer un- 
less enrolled under the Act. In these sections the officer was described / 
as a police officer. In the last Section 47 there was a provision that the 
Local Government may declare that any authority exercised by the Dis- 
trict Magistrate over “any village watchman or other village policc 
officer” be exercised by the District Superintendent of Police. This 
last section indicated that a village watchman may well be a village Police 
Officer, but the words used were “Village Police Officer” and not simply 
police officer. Section 21 drew a distinction between hereditary or other 
village police officer and police officers. The former could not be enrolled 
as members of the police without their consent and the consent of those 
who had the right to nominate them. The Police Regulations, Part II, 
Paragraph 371, laid down that the police force consists of 
(a) (i) Provincial Police, civil, armed or mounted, (#) Govern- 
ment Railway Police appointed and enrolled under Act V 
of 1861, and 
(6) village chaukidars appomted under Act XVI of 1873 and not 
Iled. 


s0 enro 


Paragraphs 372 and 373, however, expressly show that village 
chaukidars are not regarded as officers of the Force who come down up 
to the grade of constables only. In Section 45 of the Code of Criminal 
Procedure, Act V of 1898, village headman, village accountant, village 
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atchman, village owner or occupier of land and the agent of any such 
wher or occupier of land are bound to communicate to the nearest 
Magistrate or officer in charge of a police station information as regards 
certain particulars. The section as it stands would seem to suggest a dis- 
tinction between a village watchman and a village police officer. 

The scheme of these Acts also shows that a village watchman is 
nominated by the zamindars or the lambardar of the village, and then 
appointed by the Magistrate. Of course the nomination may not be 
accepted, but no one who has not been so nominated can be appointed a 
, village watchman by the Magistrate. On the other hand, police cons- 

bles are appointed by the superior police authorities and not by the 
gistracy. There is accordingly a distinction and the two belong to 
two different grades. It is also a fact that ordinarily a village watchman 
~is a resident of the village who would be well known to the inhabitants 
Re: with whom they may well be familiar and intimate, with the result 
hat they would not be afraid of him to the same degree as they would 
be of a police constable or police sub-inspector coming from the police 
station to make an investigation. It also appears that although the duties 
£ the village watchman are like those of the other persons mentioned in 
Section 45, Cr. P. C., his powers also are in no sense wider than those 
conferred on such other persons. He is certainly not invested with other 
‘powers conferred upon police officers by the Code of Criminal Procedure. 
The Indian Evidence Act was passed in 1872, after the Police Act of 
1861 was passed and the earlier Code of Criminal Procedure of 1861 was 
in force. The contention of the learned Government Advocate that the 
ical pars officer” in the Evidence Act should be understood in their 
technical meaning as disclosed by the Police Act, the Police Regulations 
‘and the Code of Criminal Procedure is not without some force. 

On the other hand, the preponderance of authority appears to be in 
favour of the view that the words “police officer” in the Indian Evidence 
Act should be given a more liberal interpretation and a wider meaning 
than that indicated by their technical sense. 

The authority for the latter view is the case of The Queen v. 
Hurribole Chunder Ghose’ in which Garth, C. J. held that the confession 
made in the presence of a Deputy Commissioner of Police and two 
Inspectors of Police was not admissible in evidence. On the facts of that 
case there could not have been the least doubt. The confession was re- 
corded not only by the Deputy Commissioner of Police, but actually in 
the presence of two Inspectors of Police, one of whom had reduced the 
confession to writing. It also appears that the Deputy Commissioner of 
Police concerned was in fact a police officer being a Superintendent of 
Police in the mofussil, although he was also a Deputy Commissioner in 
the city of Calcutta where the confession was actually recorded. Al- 
though, therefore, he had not the jurisdiction of a Superintendent of 
Police within the limits of the presidency town, he was certainly a mem- 
ber of the police force within the meaning of the Bengal Act. It is no 
wonder, therefore, that the learned Chief Justice held that a confession 
made to him in the presence of two Inspectors of Police was inadmissible in 


17, L, R. 1 Cal 207 





1002 HIGE COURT [1936] 


evidence. But this case has been to some extent extended in subsequent.— 
cases and has been understood to lay down that the words “police officer” ’ 
used in the Evidence Act have noz been used in their technical sense at 
all, but have a much wider scope. 

In the case of Queen-Empress v. Salemuddin Sheikh? the above view 
was expressed, but unfortunately an earlier case of the same High Court 
reported in Queen-Empress v. Bepzn Bebari Dev*, was not referred to as 


‘it was perhaps not cited at all. The Oudh Court in King-Emperor v. 


Pancham* and Jangli v. King-Enzperor”, has held that a village chaukidar 
is a police officer within the meaning of Section 25 of the Evidence Act. ; 
The other cases relied upon by the learned advocate for the accused 
do not appear to be directly applicable. The case of Queen-Empress v. 
Bhima’ related to a police patel who is strictly speaking not a village 
chaukidar, but according to Wilsoa’s dictionary 
the headman of a village having the general control and management J 
the village affairs as well as the head of the’ police and also exercising to 's« 
limited extent the functions of a Magistrate. 
The cases of Ab Foong v. King-Emperor™ and Nenboo Sheikh Abmed 
v. Emperor’, related to Excise Officers and not to a village chaukidar. 
Unfortunately in these cases the relevant sections of the Police Act 
and the Code of Criminal Procedure were not considered in detail, pre- me 
sumably because it was thought that Section 25 of the Evidence Act” 
should be interpreted irrespectively of the technical meaning given to the 
words “police officer” in other Acts. On the other hand, a Full Bench . 
of the Pitna High Court in Redha Kishun Marwari v. a plc fcr 


Í 


has come to the conclusion that an Excise Officer is not a police officer 
within the meaning of the section 

In Ghunnai v. King-Emperor™, it was remarked by a Bench of this” 
Court, of which one of us was a member, that a confession to a chaukidar 
is not a confession to a policeman within the meaning of Section 25 of the 
Evidence Act. The point was not absolutely necessary for the decision 
of that case, as there appeared to be plenty of evidence even independently 
of the confession. Nor does it appear that the point was argued at the 
Bar at any length. At any rate, there is no reference in the judgment 
to any of the earlier rulings. 

It seems to me that the question is not free from difficulty, and a 
reasonable view to take may well be that in order to understand the 
meaning of the words “police offer” in the Evidence Act, one must 
have recourse to the Police Act, the Police Regulations and the Code of 
Criminal Procedure which were in force at the time the Evidence Act was 
passed. On the other hand, a more liberal interpretation of the section 
would be in the interest of accused persons and would avoid the danger 
which was apprehended by the ee oe if confessions made to a police 
officer were admitted in evidence. As my learned brother, Collister, J., 
has come to the conclusion that or reconsideration it must be held that 
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repared to dissent. The preponderance of opinion appears to be in favour 
of the more liberal interpretation of the section, and with some hesitation 
I would agree with that view. 

NiAMATULLAH, J.—As one of the judges open this reference to 
Full Bench I have already briefly indicated my views o uestion under 
consideration. In spite of the persuasive argument bei it to us by the 
learned Government Advocate and after carefully considering the doubts 
expressed by the learned Chief Justice, I feel no difficulty in holding that 
the term ‘Police-Officer’ in Section 25 of the Indian Evidence Act has not 
been used in any technical sense. 
~ -It is a well known rule of interpretation that if a term has not been 
defined by an enactment in which it occurs or by the General Clauses Act, 
„it should be construed in its ordinary sense, with due regard to the con- 

xt, and surrounding circumstances which would include the definition 
f that term in a cognate enactment. The expression ‘Police Officer’ in 
its etymological sense and as understood by English speaking people means 
a person holding an office in the Police Force which is a well ascertained 
body of public servants. Ordinarily there can be little difficulty in finding 
out whether a particular individual admittedly or demonstrably belonging 
to the Police Force is also a ‘Police Officer’, Cases of difficulty may arise 
‘where a person not belonging to the Police ae is invested with the 
duties or functions of a Police Officer. The case of Excise Officer as to 
whom there is some difference of opinion is in point (see J. L. R. 51 Bom. 
78 and J. L. R. 12 Pat. 46). But as already said there can scarcely be any 
doubt in the case of a member of the Police Force. Every public servant, 
including one belonging to the Police Force, has some office (in the sense 
of function) assigned to him. As holder of such office he is an officer. 
ji If a question arises as to whether a particular class of public servants 
is or is not a branch of the Police Force it is permissible to refer to the 
Police Act and the Police Regulations under which the Force has been 
constituted. ‘There is, however, no warrant for the assumption that the 
term ‘Police Officer’ used in the Indian Evidence Act is to be construed 
with reference to the classification of officers and men said to be implied 
in the various provisions of the Indian Police Act. I do not consider it 
necessary to examine the contention of the learned Government Advocate 
that the framework of that Act implies a definite classification of the 
kind already mentioned and that the chaukidars, though they belong to 
the Police Force, can not be regarded as those falling within the category 
of ‘Police Officers’. All other ranks, including constables, are Police 
Officers according to the classification contended for. I am prepared to 
assume that such classification can be inferred from the Police Act 
examined as a whole. But to my mind it is limited to the administrative 
purposes contemplated by the Act and the restricted sense in which the 
term is used in the Police Act is not to be imported into all Legislative 
enactments in which the term may have been used for totally different 
purposes and in different context. ‘To hold otherwise is to give the Police 
Act the force of the General Clauses Act in this particular respect. 
I am unable to accept the view that because the Indian Evidence Act 


ji- view expressed in Ghunnai v. King-Emperor, was not correct, I am not 
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was passed several years after the Indisn Police Act the framers of Sections 

25 and 26 of the Indian Evidence Act must have examined the structure 
of the Police Act and must have used the term ‘Police Officer’ in those” 
sections in the identical sense in which it is saidi to be used in the Police 
Act. The two Acts were drafted st different times and by different 
draftsmen and are in no way interdependent. Nor do I think that there 
is any thing in the Criminal Procedurs-Code which justifies the construc- 
tion of the term ‘Police Officer’ in any technical sense. It seems to me 
that a reference to other enactments beyond what I have already indicated 
is apt to confuse the comparatively simple point which we are called upon 
to determine. As a matter of fact, one can avoid reference to the Police al 
Act altogether, as it is conceded that a chaukidar is a member of the’ 
Police Force. Even if it were otherwise, Act XVI of 1873 under which 
chaukidars are appointed and mainta.ned, read with the Police Regula- 
tions, leaves no doubt on the point. Paragraph 371 of the Police Regula 
tions, which have been made by the Local Government under statutor}’. 
authority, sets out the composition cf the Police Force which includes 
“Provincial, Civil, Armed, Mounted, and Government Railway Police, 
village chaukidars appointed in Agra uader Act XVI of 1873 and in Oudh 
under Act XVII of 1876”. It will be seen that chaukidars, though 
appointed under a special enactment and according to a particular pro- 
cedure as to nomination therein provided, are an integral part of the’ 
Police Force. A chaukidar has a certain function or office, however 
humble, which he fills, qua such office he is an officer. The word ‘officer’ 
in this connection should be understood in its etymological sense and not 
as implying a person of a superior rank. It is not without interest to 
analyse the term ‘chaukider and to compare it with ‘thenadar’; the sub- 
inspector, ‘chauk? is used to indicate an outpost and der the person in 
charge thereof, just as ‘thena’ is used to indicate a police station and dar 
the person in charge thereof. Each has powers and duties assigned to 
him and to that extent he is a police officer. Every chaukidar has a 
defined circle and specified duties and powers, e.g., to report the commis- 
sion of cognizable offences, surveillarce of bad character and to arrest 
certain offenders. 

The case law bearing on the point has been referred to by the learned 
Chief Justice and as he has pointed aut, the preponderance of authority 
is in favour of the view I am taking. Except in the judgment. of 
Agarwala, J. in Radha Kishun Marwari v. King-Emperor™ in no other 
decision, in which the question was considered, reference is made to the 
Police Act which was impliedly treated as more or less irrelevant. ‘The 
other learned Judges who wrote separate judgments in that case did not 
rely on the Police Act in arriving at their conclusions. The question for 
decision in that case was whether an Excise Officer, who has powers of 
a pe officer in certain respects skorld be deemed to be a police officer 
where he exercises those powers. The remarks of Agarwala, J. so far as they 
relate to a chaukidar are in the nature of obiter dictum. I find myself 
in entire agreement with the view expressed by Garth, C. J. in Queen v. 
Hxrribole Chunder Ghose? which was followed in Queen-Empress 
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Vv. Salemuddin Sheihb®, namely, that the term ‘Police Officer’ in Section 
25 of the Indian Evidence Act should not be read in a strict technical 
sense, but according to its more comprebensive and popular meaning. It 
seems to me that the whole purpose underlying that and cognate sections 
of the Indian Evidence Act is in accord with this view and is apt to be 
frustrated in certain cases if the other view be accepted as correct. Once 
the desirability of excluding confessions made to police officers is conceded 
it will be a great anomaly that confessions made to higher police officers 
are excluded while those made to the lower ranks who are more prone to 
misuse their powers should be admissible. Accordingly I hold that a 
chaukidar is a police officer within the meaning of Section 25, Indian 
Evidence Act. 

COLLISTER, J.—I have had the advantage of hearing the judgments 
of the learned Chief Justice and my learned brother Niamatullah, J. and 

am in agreement with the views which have been expressed by the latter. 
have not much to add. 

It is of course a fact that a chaukidar appointed under Act XVI of 
1873 is a member of the village community and may in that capacity be a 
_ cultivator of land or engage in any other occupation in the village and 
from that point of view it can be argued with some plausibility that he 
would not ordinarily be interested in the conviction of a fellow villager; 
t but he is also a servant of Government and as such he wears a uniform 


and draws a salary. Fle is thus an official as well as a villager, and in 
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practice he is in close association with the local police station. Under . 


\ Section 8(c) of Act XVI of 1873 he was given the power of arrest, but this 
' power does not find place in Section 45 of the Criminal Procedure Code. 

It is pointed out to us that under Sections $ and 6 of Act XVI of 
- 1873 the appointing authority for chaukidars is the District Magistrate, 
whereas the appointing authority for members of the regular police (other 
than officers of the higher ranks) is the Inspector General of Police or his 
immediate subordinates—vide Section 7 of Act V of 1861. This is true 
enough, but in the view which I now take of ‘police officers’, I do not 
think that a difference of identity in the person of the appointing autho- 
rity can affect the determination of the question before us. Moreover, 
it is to be observed that the authority which the District Magistrate 
exercises over chaukidars for the purposes of police may be delegated to 
the Superintendent of Police—vide Section 47 of Act V of 1861. In the 
Act of 1873 a chaukidar is referred to as a village policeman, while in 
Section 47 of Act V of 1861 we find the words “village watchman or 
other village police officer”. The word “other” indicates that a chaukidar 
was regarded as a village police officer. I do not think that there is any 
Magic in the word “officer” and I can see no essential difference between 
a “policeman” and a “police officer” of non-gazetted rank. Paragraph 
371, Part IO of the Police Regulations of the United Provinces makes it 
clear that a chaukidar appointed under Act XVI of 1873 is a member of 
the Police Force; and when once this fact is conceded—as has of necessity 
been conceded before us today—lI think it follows logically that he is a 
police officer within the plain and ordinary meaning of those words, ie., 
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a person holding a police office; and = hesitate to accept the view that af 
section 25 of the Evidence Act the words should be interpreted in 
narrow and technical sense, the expression being restricted to those per- 
sons only who are appointed as police officers by the Inspector General 
of Police under Section 7 of Act V af 1861. It is true that a chaukidar is ` 
not included in the list of non-gazetted officers in Paragraph 373 of the 
Police Regulations, but that paragraph is apparently concerned with the 


regular force only. In any case, for the reasons which I have given, I 


find it impossible to avoid the conchusion that a member of the police y 
force is a police officer. In my opinion the words “police officer” in Sec- 
tion 25 of the Evidence Act cannor exclude a “village police officer” or J 
“village policeman”, in other words < chaukidar. , ity 

In the case of Ghunnai v. King-Ezsperor decided by a Bench of which 
I was a member, no authorities appear to have been cited before the Court 
and Paragraph 371 of the Police Regulations was obviously not consid 
The decision of the point was not essential in that case as*there was ab 
dant evidence aliunde to support the conviction. Upon a re~considera 
tion of the whole matter and upon a review’ of the authorities which have 
been referred to in the judgments of the learned Chief Justice and my 
learned brother Niamatullah, J. I am of opinion that the case of Ghunnai 
v. Keng-Emperor does not express a correct view of the law as regards 
Section 25 of the Evidence Act. 

In my judgment a confession nade to the chaukidar of a village is 
barred by the provisions of Section 25 of the Evidence Act. 

By THe Court—The answer tc che question referred to us is in the 
affirmative. 
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me est ~~ 


RAM LAL AND OTHERS 
VeTSES 
EMPEROR* , ; 
Penal Code, Sec. 221—Police constables omit to apprebend murderer as they were 
afraid of getting burt—Whether offesce under Sec. 221 made ont. 

Where the applicants, being police constables, were legally bound to 
arrest 2 man who had committed murder in their presence, and they made 
no attempt to seize him, with the result that he escaped, beld, that the 
applicants were guilty of an offence under Section 221, Indian Penal Code. 
Their motive may not have been that they wanted the man to nape but 
that they were afraid of getting nurt, but motive must de be dis 
tinguished from intentions. They certainly intended not to apprehend 
the man. 

CRIMINAL REVISION from an order of ALL MuHammaD EsQ., Ses- 
sions Judge of Mainpuri. 

J. P. Kakkar for the applicants. 

M. Waliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 
ALrsor, J.—This is an application in revision by Ram Lal, Angnu 
*Cr, Rev. 251 af 1936 
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Í Singh and Jit Babadur Singh who have been convicted under Section 221 
‘of the Indian Penal Code and sentenced: to rigorous imprisonment for a 
period of two years each. They were all three police constables. ‘They 
were stationed at a certain outpost in which one of the constables attacked 
the head constable with a lathi and murdered him. The murderer’s name 
was Chokhey Lal. The evidence is that the applicants were present when 
the murder was committed. An outsider called Sammu seized Chokhey 
Lal and grappled with him for a few moments but the three applicants 
and others who were there would not go to his assistance so that Chokhey 
Lal released himself. It is said that he again attacked the head constable. 
In the meanwhile another constable Puttu had come to the place and he 
went off to make a report leaving the three applicants to see that Chokhey 
Lal who was still in the outpost did not escape. Chokhey Lal however 
did escape and the applicants made no attempt to seize him. It has been 

gued on their behalf that there is no reason to suspect that they wanted 
okhey Lal to escape. It is said that they may have been guilty of 
wardice, but Chokhey Lal was in a very dangerous mood and there was 
me excuse for it. I do not think that the motive of the applicants 

, enters into the matter at all. The section as it has been framed says that 

; whoever, being a public servant, legally bound as such public servant to 
apprehend any person liable to be apprehended for an offence, intention- 
ally omits to apprehend such person, shall be punished. The applicants 
were public servants. They were legally bound to arrest a man who had 
committed murder in their presence and they omitted to apprehend him. 
There can be no doubt that they did it inténtionally. There was nothing 
involuntary about it. Their motive may not have been that they wanted 
the man to escape but that they were afraid of getting hurt, but motive 
must always be distinguished from intention. ‘They certainly intended 
not to apprehend the man. I therefore think that legally they are guilty 
of an offence. The applicants have exercised their right of appeal i in the 
sessions court and their appeals have been dismissed. There is no reason 
why this Court should interfere in revision. The application is rejected. 


KAN KUAR (Defendant) 
Versus 
ATAL BEHARI LAL and oTHers (Plaintiffs) * 
Tenancy Act (III of 1926), Sec. 243 (a)—" Proprietary right bas been in issue 
between the parties claiming such right’—Meaning of. 

The words “proprietary right has been in issue between the parties 
claiming such right” in Sec. 243(#), Tenancy Act of 1926, clearly 
indicate that the dispute between the parties should be as regards their 
respective proprietary rights and that each party should be claiming such 
right. The mere fact that the defendant is denying the plaintiff’s pro- 
prietary right without setting up any proprietary right in himself would 
not bring the case within the scope of Sec. 243 (a), because there would 
be no question of any proprietary right between the parties claiming such 
right. Gambbir Singh v. Surendra Smgb, 1930 A. L. J. 1065 and Sheo 
Dibal Dube v. Moti Lal. Abir, A. I. R. 1935 All. 568 overruled. 
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Crm. ' LETTERS PATENT APPEAL against the decree of the Hon’BLE Ma’ 
1936 JUSTICE GANGA NATH, in Second Appeal No. 649 of 1933. 
— Baleshbwari Prasad for the appellaat. 
SA or Krishna Murari Lal for the respondents, 
Ara, De The Court delivered the following judgmenr:— 
ca This is a defendant’s appeal arising out of a suit for recovery of land. 
Slamen, The defendant pleaded that the plaintiff was not the land-holder and that 
ee j the relationship of land-holder ad tenant did not exist between the 
` parties. Both the revenue courts below decreed the suit. The lower 
appellate court held that no appeal lay to his court, but has also gone on} 
to decide the appeal on merits. The third appeal filed in this court 
been dismissed on the ground that no appeal lay to the District Judge. I 
is contended before us that an appeal lies because a question of proprietar 
ae See re 


\ 






appeal now. In support of this contention the learned advocate for 
pellant relies on the cases of Gambhir Singh v. Surendra Singh’ an 
Sheo Dibal Dube v. Moti Lal Abir’. 

These cases no doubt support his contention; but the last mentioned 
Base was decided a few months, before the decision of the present case by 
the same learned Judge who on reconsideration has taken a different view 
and reviewed the judgment in Sheo Dibal’s case. We think that the ; 
latter view is sound. 

Under the old Tenancy Act, Section 177 had provided for such an 
appeal in all suits in which a question >f proprietary title has been in issue ` 
in the court of the first instance and is a matter in issue in appeal. Now 
we have Section 243 in its place, which requires that a question of p 
prietary right should have been in issue between the parties claiming such 
right in the first appellate court and shall be in issue in the appeal. Now 
the words “proprietary right has been in issue between the parties claim- 
ing such ae ” clearly indicate that th= dispute between the parties should 
. be as regards their respective proprietary rights and that each party should 
be claiming such right. The mere fact that the defendant is denying 
the plaintiff’s proprietary right without setting up any proprietary right 
in himself would not bring the case within the scope of the section, be- 
cause there would be no question of any proprietary right between the 
perties claiming such right. In such a case a defendant does not claim 
any proprietary right at all and theretore the dispute between the parties 
is not as regards the proprietary right within the meaning of the section. 
The intention of the le gislature by using the words “parties claiming such 
right” obviously was that the parties between whom the dispute arises 
should each claim such a right. There were some cases even under the old 
Act in which it was held that a mere denial of the plaintiff’s title as a 
proprietor was not enough. That view has now been made clear by the 
legislature. 

We therefore think that the cases mentioned above were wrongly 
decided and the view expressed by the learned Judge of this Court in the 

e present case is correct. The appeal is accordingly dismissed with costs. 
Appeal dismissed 
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DAU DAYAL 
Versus 
RAM PRASAD* 

Tenancy Act (Local, III of 1926), Sec. 230—Swit for arrears of rent—Under 
lease for agricultural lend end shops—One rent fixed for both properties— 
Suit triable by civil court end not by revenue court. 

A suit for arrears of rent due under a tbeks in respect of agricultural 
land and shops, in which one rent was fixed for bath the properties, is 
triable by the civil court and is not cognizable by the revenue court. 


\ Sukbdeo v. Basdeo, 1935 A. L. J. 582 applied. 


ORDER on reference submitted by the Collector of Benares. 
Parties were not represented. 


h The Court delivered the following judgment:— 


This is a reference by an Honorary Assistant Collector of Benares 
through the Collector under Section 267, Clause (2), of the Agra Tenancy 


. Act (Act Til of 1926) under the following circumstances:— 


\ 


b 
b 


A suit was brought for arrears of rent due under a theka given by 
the plaintiff to the defendant in respect of some agricultural lands and 
shops. There was a joint lease for both the agricultural land and the 
shops, in which one rent was fixed for both the properties. The suit was 
filed by the plaintiff for the arrears of rent in the civil court, which 
returned the plaint for presentation to the revenue court, finding that 
the suit was not cognizable by it. The plaint was filed in the revenue 
court. The same objection of jurisdiction was taken by the defendant 
in the revenue court as was taken by him in the civil court. The defen- 


' dant contended that the suit was not cognizable by the revenue court. 


Without going into this question of jurisdiction the revenue court gave a 
decree to the plaintiff. On appeal the case was remanded by the learned 
District Judge to the revenue court for retrial of the issue about juris- 
diction which had not been disposed of by the revenue court. On the 
suit being remanded to the revenue court, the learned Assistant Collector 
has made this reference. He is of the opinion that the suit is not cog- 
nizable by him. 

The question for consideration is which is the proper court to enter- 
tain and decide this suit. As already stated, the lease is a joint lease for 
agricultural land and for shops, reserving one sum of rent. If separate 
rents had been fixed for the agricultural land and for the shops, there 
would have.been no difficulty, as a suit for arrears of rent for the shops 
could have been filed in the civil court, and a suit for arrears of rent for 
the agricultural land in the revenue court. The difficulty arises from the 
fact that only one rent has been fixed for both the properties. All suits 
of a civil nature are triable by the civil court. Under Section 230, all 
suits and applications which are specified in the Fourth Schedule of the 
Tenancy Act have been excepted from the jurisdiction of the civil court. 
This suit does not fall under the Fourth edule of the Act, and conse- 
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quently it is not cognizable by the revenue court. This being so, the f 
only other court which is left to entertain the suit is the civil court. 

A similar point was considered in the’ case of Sukbdeo and another 
v. Basdeo and others’. "There a sut was brought by the plaintiffs who 
alleged that they were members of a joint Hindu family with the defen- 


m 


Gengs Nath, dants, and they claimed as such a declaration of their right to the zamindari 


J. 
Smitb, J. 


properties and the tenancy holdings owned by the family. The civil 
court entertained the suit and gave a decree to the plaintiffs declaring 
their rights in the zamindari property as well as in the tenancy holdings. { 
On appeal, an objection was taken that the civil court had no juris- ; 
diction to grant a decree for the declaration of the plaintiffs’ right in / 
the fixed rate and occupancy holdings. In support of the contention! 
reliance was placed on Sections 121 and 230 of the Agra Tenancy Act. 
Under Sections 121 and 230, the plaintiffs’ suit for declaration of their 
rights in the tenancy holdings was not cognizable by the civil court. if 
was observed there:— 
It cannot be disputed that cvil courts have exclusive jurisdiction to 
try all suits of civil nature unless their cognizance is either expressly or 
impliedly barred (vide Section 9, C. P. C.). It is also clear that a suit 
is of a civil nature if the particular question in the suit relates to a civil 
right. The scheme and ths provisions af the Agra Tenancy Act 
clearly indicate that the legislature intended to vest revenue courts alone / 
with - jurisdiction to decide all disputes concerning tenancy holdings, but 
there is nothing in the Act to imply that if some of the reliefs prayed , 
for in a suit can only be granted by the civil court, the jurisdiction of the 
civil court is ousted by the mere fact that the relief for a declaration of ,. 
right to a certain holding is cousled with the other reliefs. Nor is there í 
anything in the Act to show tha- if the cause of action entitles the plain- 
tiff, over and above a declaration af his right to a holding, to certain other “ 
reliefs, for instance, declaration of his might to zamindari property, the 
plaintiff must split his cause of action in two parts and sue for a declara- 
tion of his right to the holding in the revenue court and claim redress 
with respect to the zamindari from the civil court. To hold otherwise 
would be to ignore the words ‘based on a cause of action in respect of 
which adequate relief could be obtained by means of any suit or appli- 
cation’ used in Section 230 of the Act. 

As already stated, the revenue court cannot entertain the suit, and 
cannot give adequate relief to the parties. Nor does the present suit 
fall under the Fourth Schedule. Consequently it is the civil court only 
which can entertain the suit and give adequate relief. 

It- may also be mentioned that it is not possible for the- plaintiff to 
split up his cause of action so as to file a suit in respect of ome part of 
his cause of action in one court, and in respect of the other in the other 
court. 


In these circumstances we hold that the suit is triable by the civil 


. court. The plaint will, therefore, be returned by the learned Assistant 


Collector to the plaintiff for presentation to the Civil Court. 
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GAJRAJ SINGH 
VETSHS 
EMPEROR* / 

Motor Vehicles Act (VIII of 1914), Sec. 16—Summons issued wnder—Must set 
forth the time, the place and the exact nature of the offence with which 
the accused is being charged. 

A summons issued under the Motor Vehicles Act must specify the exact 
nature of the charge which is being preferred against the person against 
whom the summons is being issued. The time, the place and the exact 

\ nature of the offence charged must be clearly set forth. 

Where a summons was issued against the applicant in which he was 
charged merely with an offence under Sec. 16, Motor Vehicles Act—the 
offence was not defined and in the summons the applicant was given no 
notice of the nature of the charge which was to be preferred against him; 
and he was hailed before the court, tried, convicted and sentenced in one 
day, without being given an opportunity of meeting the prosecution case 
after the close of the prosecution evidence. Held, in revision, that in 
these circumstances the conviction of the applicant could not stand. 


CRIMINAL REVISION from an order of Turam AHMAD ESQ., Sessions 
Judge of Banda. 


M. N. Agarwale for the applicant. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 
\ THo{, J.—The applicant, Gajraj Singh, has been convicted by the 
stipendiary Magistrate of Banda under Sec. 16 of the Motor Vehicles Act 
and sentenced to a fine of Rs. 50 and his licence has been suspended for 
three months. 

The charge against the accused was that on September 30, 1935, he 
was carrying in his lorry 35 passengers which were more than the number 
sanctioned for his lorry by the Motor Vehicles authorities under the 
Motor Vehicles Act. 

It appears that 2 summons was issued against the applicant in which 
he was charged merely with an offence under Section .16 of the Motor 
Vehicles Act. The offence was not defined and in the summons the 
applicant was given no notice of the nature of the charge which was 
to be preferred: against him. In other words, he was hailed before the 
court, tried and convicted without the ordinary notice, to which every 
accused is entitled before being put upon trial. 

It appears that there is a practice in this province to issue summons 
under the Motor Vehicles Act without defining the exact offence with 
which the accused is being charged. ’ This is a most reprehensible practice. 
It has been condemned by this Court in the past. It appears that no 
notice has been taken of the observations of the Judges of the High 
Court who have in the past expressed their opinions upon the practice 
above referred to. 

*Cr. Rev. 337 of 1936 
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that it is the duty of the clerk who issues the summons under the Motor 
Vehicles Act to define therein the exact nature of the charge which is 
being preferred against the person against wham the summons is being 
issued. The time, the place and the exact nature of the offence charged 
must be clearly set forth. If thīs is not done then clearly the clerk 
issuing the summons is guilty of gzoss breach of duty. 

A conviction which follows upon a summons in which the accused is 
not given notice of the charge which is brought against him is an illegal 
conviction. In the present case Gajraj Singh was hailed before the court, 
tried, convicted and sentenced in one day. He was given no opportunity, 
of meeting the case against him. Had he been afforded an opportunity. 
of producing evidence in his defence after the evidence for the prosecu 
tion had been led then, even thougk there had been a material irregulariry 
in the proceedings in that no notice of the charge was contained in th 
summons, this Court would not narmally interfere in revision if it we 
satisfied that upon the merits the accused was guilty of the offence char 
and that justice had been done. It is impossible, however, in the presen(; 
case to be certain that justice has >een done, for the simple reason that 
not only was no notice given to tke accused of the charge preferred 
against him in the summons but he was not given an opportunity of 
meeting the prosecution case after the close of the prosecution evidence. 
In these circumstances the conviction of the applicant Gajraj Singh can- 
not stand. 

In the result the application is allowed, the conviction and sentence 
of the applicant under Sec. 16 of the Motor Vehicles Act are set aside; 
and the applicant is acquitted. The fine, if paid, will be refunded. } 

Application allowed 


I consider it necessary in this csse to state emphatically and Moord 










SHIKAR CHAND (Pleintiff) 
Versas 
SHANKAR LAL ann creers (Defendants) * 
Contract—Filler of grainpits—Sels same in the market on terms noted om slips 
called langots—Contractual liabiliry—Exists only between filler of pit end 
ultimate bolder of pit 

sre tn tee ob sigs E iy ni nie to aia 
on slips called lesgots, and one of the conditions entered in the slips is as 
follows:—‘“‘The goods entered in the perche of this grainpit shall be delivered 
by us to the party who—after szle and resale from one party to another— 
brings this percha to us after receiving from him the remaining amount and 
interest less the amount of margin money.” Held, that the terms of 
offer entered in the slip exclude the responsibilizy of each successive vendor 
to each successive purchaser and the contractual liability exists only Þet- 

ween the filler of the pit and the ultimate bolder of the pit. 

SECOND APPEAL from a decree of N. L. SmncH Eso., First Subor- 
dinate Judge of Saharanpur, modify_ng a decree of K. U. Z. Faruar ESQ., 
Munsif of Deoband. ; 

*S. A. 1013 of 1934 
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i K. C. Mitøl for the appellant. - 
K. Verma for the respondents. 


The Court delivered the following judgment:— 


This is an appeal by a plaintiff who brought a Re for the recovery 
of a certain amount paid by him on account of earnest money to defen- 
dants 1 and 2. The transaction that culminated in the suit was with 
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respect to certain grainpits in the town of Deoband. It is common Thow, J. 
ground that Asa Ram, defendant No. 3, filled two grainpits and sold the 1%% Abme® 


same by means of two slips called lengots in the market. These slips 
passed through the hands of various successive purchasers and ultimately 
efendants 1 and 2 became the purchasers of the same. ‘These defen- 
dants sold the two slips to the plaintiff. The plaintiff was according to 
the slips entitled to actual delivery of the pits on a certain date. The 
laintiff however could not get delivery of the pits and, therefore, brought 
suit giving rise to the present appeal for recovery of the earnest 
oney paid by him to defendants 1 and 2. Asa Ram who filled the 
in the pits was also arrayed as defendant No. 3 in the suit. 
‘Defendants 1 and 2 denied their liability to answer the plaintiff’s claim 


and so did Asa Ram defendant No. 3. Tie eal core hid ae a here: 


was privity of contract between the plaintiff and defendants 1 and 2 the 
plaintiff was entitled to a decree as against those defendants. The suit 
against defendant No. 3 was dismissed by the trial court on the ground 
that there was no privity of contract between the plaintiff and defendant 
No. 3. 
| Defendants 1 and 2 appealed in the lower appellate court. That 
‘ourt held that the plaintiff was entitled to a decree not against defen- 
dants 1 and 2 but only against defendant No. 3 and modified the decree 
of the trial court accordingly. 

The plaintiff has come up in appeal-to this Court and it is contended 
on his behalf that he was also entitled to a decree against defendants 1 and 
2 or at any rate he was entitled to a decree only against defendants 1 and 
2 and not against defendant No. 3. In our judgment there is no force 
in these contentions. The terms on which grainpits are offered for sale 
in the market are noted in detail on the slips. The very first condition 
entered in the slips is as follows:— 

The goods entered in the percha of this grainpit shall be delivered by us 
to the party who—efter sale and resale from one party to another—brings 
this perches to us after receiving from him the remaining amount and 
interest less the amount of (Sai) margin money. 

These slips are drawn by the filler of the pit and are sold in the 
market. The condition noted above places the filler of the pit under an 
obligation to give delivery of the grainpit on the due date to the ultimate 
purchaser of the percha provided the last purchaser is ready and willing 
to pay the amount due on account of the price of the grainpit at the rate 
stated in the slip after deducting the margin money originally paid to the 
filler of the pit. Any one who purchases the slip does so with the notice 
of the condition noted above and the other conditions entered in the slip. 
The condition noted above -.absolves the intermediate purchasers from 


1014 HIGH COURT [1936] 


Gm ' responsibility to each successive ptrchaser. In short the terms of th 
i936 Offer entered in the slip exclude the responsibility of each successive 
— vendor to each successive purchaser. The contractual liability exists only 
Saxar between the filler of the pit and the ultimate holder of the slip. The 
lower appellate court was, therefore, right in holding that there was 

Sawar Lat privity of contract between the plaintiff and defendant No. 3 and ‘that 
Thom, j, defendants 1 and 2 were not liable to the plaintiff for the non-delivery of 
Iqbal Abmed, the pits on the due date. We, therefore, hold that the decree of the lower 

J. appellate court is perfectly correct and dismiss the appeal with costs. 


Appeal dismissed: 
SI 


$ 
C RAGHUNATH SINGH PARMAR (Defendant) 
rahe l Versus 
—— MUKANDI LAL (Plsintif)* 
aay Defamation—Fair comment on matters of public titerest—Limits of. 


1936 


RacHHPAL A leaflet styled “yellow leaflet” was handed over by the defendant to a 
Soom, J. press for publication. It contained, among others, the following state- 
Corum, J. ments:—(1) In connection with the case of the Garhwali Soldiers at: 


Peshawar, the Garhwalis reposed ccnfidence in him (plainnuff) and engagedll 
him for conducting the case. Buz the public is well aware of the treat- P 
ment which he meted out to thêm after they had reposed their confidence 
in him. On account of this betrayal of confidence no Garhwali would, 
you may be sure, come in this trzp and would not- cast his vote in his 
favour. (2) When necessity arises he (plaintiff) would put on sacred? 
thread and khaddar clothes, become a confidant of the Kshattriyas an 
Brahmans of Garhwal, assume the appearance of a Brahman and has ev 
no scrupk in going into their houses and defiling their utensils. 
plaintiff alleged that this yellow leaflet contained libellous statements 
against him, which lowered him in the estimation of the public, and he 
therefore instituted a suit against the defendant for damages. Held, that 
the statements (1) and (2) contained in the leaflet were false and tibellows: 
and no question of fair commert could arise in respect of both the 
statements. 
The law as to “fair comment on matters of public interest” as laid 
down in Hunt v. Star Newspaper Company, [1908] 2 K. B. 309, 319 
followed. 
Fist APPEAL from a decree of ‘VY F. G. Browne Esq., Subordinate 
Judge of Garhwal. 
Vishwa Mitra for the appellant. 
Sir Wazir Hasan, M. Waliullah znd L. M. Roy for the respondent. 
The Court delivered the followirg judgment:— 
Rechbpel This is a defendant’s first appezl arising out of a suit to recover 
Singh, J. damages. 
Cons ds The facts of the case which gave rise to this appeal, can briefly be 
stated as follows:— 
_ Mr. Mukandi Lal, plaintiff, and Sardar Bahadur Narain Singh were 
e rival candidates from Garhwal constitaency for a seat in the local Legis- 


*F. A. 310 of 1933 
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lative Council in 1930. The election took place on September 27, 1930. rm 
e result was that Sardar Bahadur Narain Singh was 
On or about September 13, 1930, a leaflet styled “yellow leaflet” was 
handed over by Mr. Raghunath Singh Parmar, a son-in-law of Sardar RAGHUNATH 
Bahadur Narain Singh, to a press in Lansdowne for publication. . The REA 
plaintiff-respondent alleged that this yellow leaflet Exhibit P1 contained r. 
libellous statements against him, and because of those statements which Ax»! Lar 
are specified in the plaint he had been lowered in the estimation of the Rechhpel 
public and, therefore, he instituted a suit against the defendant for a sum S»sh, J. 
of Rs. 10,000 as damages. Couet 
The defendant in his defence denied that he had published the 
ellow leaflet and pleaded that in the matter of the printing of this leaflet 
he had merely acted as a messenger on behalf of the office of Sardar Bahadur 
, Narain Singh and, therefore, he could not be held responsible for the 
tters contained in the leaflet. It was further denied that the pamphlet 
as defamatory. The defendant also pleaded that as the plaintiff had 
ae an apology from Sardar Bahadur Narain Singh in respect of the 
_ Statements contained in the yellow leaflet there was an accord and satis- 
4 faction and the plaintiff could not proceed against one of the joint tort- 
feasers after an acceptance of an apology from Sardar Bahadur Narain 
‘Singh. The defendant also pleaded that the statements contained in the 
‘offending leaflet came within the purview of “fair comments on matters of 
public interest” and they were privileged. Another plea taken by the defen- 
. dant was that the statements in the yellow leaflet were made by way of 
a reply to libellous statements made by the plaintiff or his helpers and, 
erefore, were not actionable. 

The learned Subordinate Judge came to the conclusion that the evi- 
dence produced in the case established that there was a publication of the 
leaflet by the defendant and that some of the statements in that leaflet 
were libellous. He rejected the pleas taken by the defendant in defence. 
The learned Judge, therefore, gave a decree to the plaintiff for a sum of 
Rs. 8,000 against the defendant. The defendant is dissatisfied with the 
decree made against him and has preferred this appeal. 

Before we proceed further, we would like to mention here that Mr. 
Mukandi Lal is a Barrister-at-Law practising as an Advocate of this Court 
in Garhwal since 1919. He was twice elected to the U. P. Legislative 
Council. Before his last defeat, he was a member of the Council from 
1923 to September 1930. For several years he acted as Deputy President 
of the Local Legislative Council. Mr. Raghunath Singh Parmar is also 
holding a respectable position in life. He is a Barrister-at-Law of several 
years’ standing and a fairly big zamindar and, as stated above, he is a 
son-in-law of Sardar Bahadur Narain Singh. 

One of the questions about which the parties were at issue was as 
to whether or not the defendant had been responsible for the publication 
of the leaflet. The position taken up by the defendant in his written 
statement was that he had merely handed over the leaflet to the Lans- 
downe Press but that he was not responsible for the statements mentioned 
therein. On the question of publication the learned Subordinate Judge 
has found that the evidence conclusively proves that the defendant had 
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it published, and it is further found that he was seen distributing it. A 
good deal of time was spent in the court below in proving this aie ae 
but before us learned counsel appearing for the defendant has not at- 


Racecar tempted to challenge the finding of the learned Subordinate Judge on this 
Fanar 


7. 
Marum LaL 


question, and it must, therefore, be held that the defendant got this. 
leaflet published. 

Now we will proceed to discuss the various statements made in the 
leaflet and consider whether they are libellous or not. The leaflet is 
printed at pages 135, 136, 137 and 138. We may point out here that 


- this was the most important document in the case, but neither side took 


the trouble to have it translated and printed for the benefit of the court., 
It appears that in the court below Mr. Mukandi Lal furnished the co 
with a translation of the leaflet and that translation has been printed at 
pages 135 to 138. It would have Leen better if the parties had taken the. 
trouble to get the leaflet translated through the court translator. At tu 
time of arguments there was some controversy as regards the meanin, 
of some of the expressions used in the offending leaflet. 

One of the charges levelled against the plaintiff in the yellow leaflet 
is that he is guilty of breach of confidence, the greatest of all sins, and 
that is his failure to resign from Council when the Swaraj party did so./ 
This charge relates to the failure of Mr. Mukandi Lal to resign his seat in’ 
the Council when the Congress in December 1929 passed a resolution that’ 
the Council should be boycotted and the members of the Congress should 
resign from the Council in a body. The evidence produced in the case 
shows that the same resolution was adopted by the party known as! 
Swaraj party. Admittedly Mr. Mukandi Lal did. not resign from th 
Council at the request of the Swaraj party. The leaflet shows that t 
writer of it claimed that Mr. Mukandi Lal had been sent to the Counci 
on Swaraj or Congress ticket. This fact has been denied by Mr. Mukandi 
Lal in his statement. He has however admitted in his deposition that 
after he had joined the Council he became a member of the Swaraj party 
group and with the help of that party was appointed Deputy’ Chairman 
of the Legislative Council by a majority of votes. He, however, has not 
admitted that he was sent there on Congress or Swaraj ticket.. In our 
opinion for the purpose of deciding this point it is not at all necessary to 
go into the question as to whether Mr. Mukandi Lal was or was not sent 
to the Council on Swaraj or Cong-ess ticket. When people are making 
comments about men holding political positions such as Mr. Makundi 
Lal was holding in the Council, it is permissible for them to exaggerate 
matters. The statement of the writer that he was sent on Swaraj or 
Congress ticket may not possibly be quite correct, but there is no gain- 
saying the fact that for 2 number of years Mr. Mukandi Lal remained 
in Council and was working along with the Swarajist party there. In 
these circumstances the writer was entitled to say that he was a member 
of the Congress or Swaraj party. If the statement that he was guilty of 
breach of confidence was made by the writer, because in his opinion he 
(the plaintiff) had: not resigned from the Council when asked to do so, 
it was in our opinion a harmless statement and not libellous. The writer 
has expressed his own opinion which is that a man working as a Congress 
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man or a Swarajist, if he does not resign when called upon by the Gm 
Swarajist or Congress party to do so, is guilty of breach-of confidence. 1936 
Other people may take a different view but, if a man makes a statement 
of this kind, it is an expression of view of his own belief and hardly RsoHumatu 
' libellous. In these circumstances we are not prepared to hold that this eee 
statement was libellous. y, 
After this we find in the leaflet the following statements:— MAROIROI LAT 
.he does not get time to understand these matters for tWO Regchhbed 
reasons, firstly, he gets no time by being too busy in eating and drinking Ssngbh, J 
and associating with his Muslim friends such as Raja of Salempur. Secondly Collister, J. 
on account of his western wife and children at home he gets still less 
time. And whatever time is left (out of these two pre-occupations) that 
\ he spends in bringing up dogs and dealing in dogs and in publishing 
their (sale) advertisements and in educating dogs. The time and money 
which he spends in educating and training puppies if that time and 
money he were to devote to the education of children of Garhwal, just as 
Garhwalis spent in his education then Mukandi Lal would come to know 
how Garhwalis respect and honour him. 
It is an admitted fact that Mr. Mukandi Lal, the plaintiff, like a 
' fairly large number of educated Hindus in this country has no scruples 
in the matter of interdining. It appears to us that the statement that he 
\ gets no time because of eating and drinking and associating with his 
« Muslim friends like the Raja of Salempur, is a statement made in very 
bad taste. But we are of opinion that none of these statements referred 
to can be said to be libellous. The writer may be of opinion that a Hindu 
should not dine with a Mohammedan while there may be other persons 
who see absolutely no objection to this. As regards the statement about 
he plaintiff’s having no time to understand politics because of his fondness 
or his home life and for his dogs, all that is necessary to say is that it is 
- also in very bad taste. What we have, however, to consider is whether it 
is libellous and on that question we have no hesitation in holding that it 
is not. If a man is fond of his home life, in our opinion it is a very good 
thing. But if there be a person or persons who take a different view then 
he or they are entitled to hold that view without being held guilty of 
having published a defamatory matter. It is quite possible that the writer 
of the leaflet is an orthodox man and his point of view is that a man who 
interdines should not be sent to Council. It can not be said that the 
view expressed amounts to a libel. 
Another ratter complained against the plaintiff is that he took credit 
for having killed a leopard in Rudraprayag which was not true. We do 
, not wish to waste our time unnecessarily over this matter. The evidence 
is this. There was a tiger playing havoc in a certain part of Garhwal and 
the Government asked a European gentleman to kill that tiger. It is 
further in evidence that Mr. Mukandi Lal put certain questions in the 
Council as regards the loss of life for which this tiger was responsible. 
After the tiger had been killed, Mr. Mukandi Lal, it is said, stated that 
he had got it killed. The writer insinuates that as a matter of fact Mr. 
Mukandi Lal was not brave enough to kill this tiger, yet he took credit 
for having done so. This may be an opinion of the writer and yet Mr. > 
Mukandi Lal may take credit for having moved the.Government to get 
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Crm a Shikari to kill this tiger. There is no question of a defamation in res- 
1936 + pect of the statement made by the writer and we hold that it is not 
— defamatory. 
saa a Another matter which the plaintiff considered libellous was a 
Parman statement made by the writer that Mr. Mukandi Lal was responsible | 
T TE for the increase of 33 per cent. on the revenue. The history of this matter 
um Al can briefly be stated as follows:— 
Rachbpal The Government were anxious to increase the land revenue. Mr. 
Peay J ; Mukandi Lal was consulted by the Depu ei Commissioner and he expressed 
’ “an opinion that 33 per cent. increase would be quite reasonable. Later on, 
this matter was agitated in the Local Legislative Council and Mr. 
Mukandi Lal appears to have made a speech complaining against th 
increase. When the Finance Member referred to Mr. Mukandi Lal’s con: ? 
versation with the Deputy Commissioner Mr. Mukandi Lal stated that he / 
had given his opinion in his individual capacity to the Deputy Commis; 
sioner but that he had since then changed his views. The complaint Č 
Mr. Mukandi Lal is that the statement made by the writer that he wa _ 
responsible for 33 per cent increase in the land revenue was libellous. We 
find ourselves unable to agree with this contention. - The evidence pro- 
duced in the case does show that Mr. Mukandi Lal had in his talk aa 
the Deputy Commissioner agreed that the proposed enhancement at the » 
above-mentioned rate would be quite reasonable. The writer of the,’ 
leaflet was justified, in putting his own gloss over the facts and to attri- 
bute to the plaintiff that he was responsible for the increase. It cannot 
be said that a statement of this kind is libellous. If a man’s opinion is + 
asked and he says that 33 per cent enhancement would be reasonable, he 
cannot later on say that the statement is libellous because it is uttered b 
the opposite party. 5 
In Exhibit P1 there is a statement about the Garhwali soldiers who 
were convicted of mutiny in 1930. The writer states as follows:— 
In connection with the case of the Garhwali soldiers at Peshawar, 
while prominent Vakils and Barristers of India, with whom Mukandi Lal 
Cam never stand any comparison, were prepared to look after the case, 
without charging any fee, they (Garhwalis) reposed confidence in 
Mukandi Lalji and engaged him for conducting the case. But the public 
is well aware of the treatment which he meted out to them, after 
had reposed their confidence in him. On account of this betrayal of 
confidence no Garhwali would, you may be sure, come in this trap and 
would not cast. his vote in his favour, in order to make him his represen- 
tative. 


The learned Subordinate Judge has held after a consideration of the 
evidence produced in the case that this statement is libellous, and, after 
hearing learned counsel on both sides, we are of opinion that the finding 
of the learned Subordinate Judge must be upheld. In our opinion the 
statement is highly libellous and should not have been made unless there 
was some justification for it. 

The brief history about the mutiny of Garhwali soldiers is as 

e follows:— 


In 1930 there was rjoting at Peshawar. In connection with that 
o 
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Msome Garhwali soldiers were court-martialled for mutiny. They were Crm 
tried at Abbottabad. Before the trial commenced, the military autho- - 7, 
rities who had appointed a special officer to look after the defence of these —— 
accused persons, caused inquiry to be made from the accused persons RacHunatx 
‘whether they would like to engage a counsel and, if so, to suggest his 
name. The officer who was deputed to look after the defence of th2 v. 
accused persons made inquiries from the accused persons and they told “4x7 Lar 
him that they would like to have Mr. Mukandi Lal as their counsel. Mr.  Rgchbpel 
Mukandi Lal was wired to and in reply he stated that he was quite pre- Sgh, J. 
‘pared to defend them. As regards his fee, he stated that he would want C™#te J. 
«Rs. 500 for travelling expenses and Rs. 100 a day as his fee. The accused 
rsons agreed to pay that and then an assurance was conveyed to him 
by the military authorities that the accused persons had agreed to his 
— terms, but the military authorities disclaimed all responsibility for .pay- 
ent of the fee which might be found due to Mr. Mukandi Lal. it 
pears that the trial lasted for some days and Mr. Mukandi Lal’s bill 
e up to a sum of Rs. 1,800. He had been paid Rs. 500 in advance 
\d a sum of Rs. 750 was realised later on, but the balance could not be 
realised and Mr. Mukandi Lal had to go without it. Now if the writer 
jhad only expressed an opinion that in a political case of this kind accord- 
\ing to the writer’s view, no fee should have been charged from the accused 
‘persons, there would have been nothing wrong. There are people who 
think that in political cases lawyers who belong to a party to which the 
accused belong should not charge any fee. On the other hand there are 


4 who quite reasonably and justifiably would say that politics have no- 







ing to do with a matter of this kind, and if they are asked to leave their 

me and to go to an outlying station and to stay there for several days, they 

ould like to be paid before they take up the case. But the serious matter 
in connection with this charge is that Mr. Mukandi Lal is charged with 
having committed breach of faith. We may point out that the writer 
of the pamphlet at one place praises those Garhwali soldiers and expresses 
his opinion about them as follows:— 

and if he cared even a little for their well being, he (Mukandi 
Lal) would not take Rs. 1,800 of the hard-earned money of those Garh- 
wali heroes who according to their own understanding protecting their 
country and religion accepted the punishment for transportation for life 
and imprisonment. 

A perusal of the offending leaflet makes it perfectly clear to us that 
the writer is making very grave charges against Mr. Mukandi Lal. He 
at first extols the accused persons in the Garhwali soldiers’ mutiny case 
and praises their conduct. Then he wants the public to believe that 
those soldiers reposed confidence in Mr. Mukandi Lal and that Mr. 
Mukandi Lal won their confidence and let them down. ‘The words used 
by him are: 

But the public is well aware of the treatment which he meted out 
to them, after they had reposed their confidence in bim. On account of 
this betrayal of confidence no Garhwali would, you may be sure, come 
in. this trap and would not cast his vote in his favour. ° 


Here there is a clear charge that Mr. Mukandi Lal as a lawyer and as 
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a gentleman was guilty of breach of confidence. The public is inform 


- that Garhwali soldiers had placed their confidence in him and that he 


after winning their confidence “let them down”. No attempt whatso- 


RAGHUNATH ever was made to prove that there was an iota of truth in this absolutely 


GH 
PaRMAR 
v. 


false charge made against a man holding the position of Mr. Mukandi. 
Lal. The defendant was guilty of the publication. The evidence of Mr. 


MaxkunNor omer Lat Mukandi Lal explains the meaning of the words 


but the public is well aware of the treatment which he meted out to them 
after they had reposed their confidence in him. 

It appears from the evidence produced in the case that some people 
had started making false statemercts about Mr. Mukandi Lal after thieq 
trial of this Garhwali affair. Somebody started saying that Mig. 
Mukandi Lal was likely to be appointed a District Judge and others stated 
saying that he had betrayed their confidence. This, however, does not 
improve the position of the defendant in any manner. If a person i 
guilty of slander, another person repeating it can not escape responsibili 
because he merely repeats the slanderous statement made by another. 
Peoples who make slanderous statements will be punished when they are 
found out and tried. Another person, however, has no right to repeat they, 
slanderous statement which is without justification. He can not say that} 
he should not be held liable because the statement which he has published’ 
was nothing else but a repetition of a similar slanderous statement whic 
had been uttered by some other persons unknown. Mr. Mukandi Lal 
in this case in his evidence has denied that there was any breach of 
faith on his part. He has examined the officer who was put in charge of! 
the defence of the accused persons in the mutiny case and the learn 
Judge after a consideration of that opinion has held that Mr. Mukan 
Lal did his best in the matter of the defence of the accused persons. -Mr.: 
Mukandi Lal takes credit that because of his advocacy some of the persons 
charged with mutiny were let off. We are entirely satisfied with the state- 
meut of Mr. Mukandi Lal on this point and there is no evidence whatsoever 
from which an inference might be drawn that Mr- Mukandi Lal was 
guilty of any breach of faith with these accused persons in the Garhwal 
case. The charge that he was guilty of breach of confidence after having. 
won their confidence is utterly false and we entirely agree with the learned 
Judge of the court below in holding that it is libellous. 

Another statement which is the subject-matter of the dispute between 
the parties is as follows:— 

On the one hand he sticks žo his western habits (ways) and has no 
scruple in taking articles of food and drink from the hands of English- 
men and Muslims, while, on the other hand, when necessity arises, he 
would put on sacred thread and khaddar clothes, become a confidant of 
the Kshattriyas and Brahmans of Garhwal, assume the appearance of a 
Brahman and has even no ae in going into their houses and defiling 
their utensils etc. .If this is not becrayal of con- 
fidence, what else it is? 

In our opinion this statement is also libellous. The learned Judge 
of the court below has held it to be so, and we agree with his 
conclusion as regards this matter. Here the charge is that when 
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aecessity arises the plaintiff puts on sacred thread and kbaddar Crm 
clothes and becomes a confidant of the Kshattriyas and Brahmans of {sse 
Garhwal, assumes the appearance of a Brahman and has even no —- 
scruple in going into their houses and defiling their utensils etc. The Rscsunant 
writer of the pamphlet makes a positive assertion that the plaintiff is in eae 
the habit of going to Brahmans and Kshattriyas of orthodox type in v. 
Garhwal and without knowing that he has no scruple to interdine with MAxvnoi Ia 
Europeans and Muslims, dines with them. In other words, he says that Rachbpal 
those Garhwali Kshattriyas and Brahmans would not have dined with Mr. Ssh, J. 
Mukandi Lal if they had known that he was in the habit of interdining C™™ / 
es Europeans and his Muslim friends. Here we have a specific charge 

t the plaintiff deceives orthodox Brahmans and Kshattriyas and wins 
their confidence and then defiles their utensils. Now it may be stated 
that no evidence whatsoever was produced on behalf of the defendant 

prove that there was any truth in any of these allegations. Not a 
ingle Kshattriya or Brahman of Garhwal was produced in evidence to 
show that he had been cheated and deceived by Mr. Mukandi Lal as 
alleged by the writer of the pamphlet. In a country like India, -it is a 
very serious matter to make a charge of this kind. We suppose that in 

hwal where people are more backward the seriousness of this charge 
‘will be much more grave. It is most disgraceful for any man to go and 
‘defile the utensils or to wound and injure the feelings of orthodox Hindus 
by dining with them by making them believe that he is just as orthodox 
‘as they are. As it has been found that the charge was false, we are satis- 
ied that it was libellous. 


Having decided that in our opinion at least two of the allegations 
‘referred to above are highly libellous, we now proceed to consider the 
| various other pleas taken in defence. 

The first defence urged on behalf of the appellant before us was that 
the allegations made were fair comments on matters of public interest and 
therefore were privileged. The law on this subject is stated in Fraser’s 
Law of Libel and Slander, Sixth Edition, page 161. It is stated there 
that 





the defence that the words complained of are fair comment on a matter 
of public interest really is, that the words, though they may be defa- 
matory, are not actionable. Fair comment does not negative defama- 
tion, but establishes a defence to any action founded on defamation. It 
is precisely where the criticism would otherwise be actionable as a libel 


that the defence of fair comment comes in. 
At another place at page 163 the following observations are made:— 


The limits of fair comment on matters of public interest are very 
wide. As Lord Esher, M. R., said, in Merivale v. Carson, [1887] 20 
Q. B. D. at 280, 281: ‘Every latitude must be given to opinion and to 
prejudice, and then an ordinary set of men with ordinary judgment must 
say whether any fair man would have made such a comment. . Mere 
exaggeration, or even gross exaggeration, would not make the comment 
unfair. However wrong the opinion expressed may be in point of truth, 
or however prejudiced the writer, it may still be within the prescribed ° 
limit. The question which the jury must consider is this:—would any 
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Cr fair man, however prejudiced he may be, however exaggerated or obstinatı 
F his views, have said that which this criticism has said. . . . ? Whene 
a you come to a question of fair comment you ought to be extremely ' 
RAGHUNATH liberal . ; 
Saker At page 165 it is stated: 
y Comments may be fair, althovgh wrong; they may be fair although 
Maxonot LAL expressed with violence and heat. A critic is entitled to use ridicule, 
Rechbpel sarcasm, and irony, as weapon: so long as he does not use them 
Singh, J. unfairly. i 
Collsster, J. In our opinion, having regard to the evidence produced in the case 


it is impossible to hold that the plea of fair comment is open to th 
defendant. The very foundation on which that plea of fair comment j 
built is wanting in this case. The law on this subject has been laid do 

very clearly in Hunt v. Star Newsdaper Co., Ltd... Lord Fletcher 


Moulton, L. J. made the following observations while dealing with th $ 


plea of fair comment:— 


The law as to fair comment, so far as is material to the present case, 
stands as follows: 

(1) In the first place, commenz in order to be justifiable as fair com- 
ment must eppear as comment, anc must not be so mixed up with the fact 
that the reader cannot distinguiso between what is report and what i 
comment . .Any matter, therefore, which does not indicate with a 
reasonable clearness that it to be comment, end not statement of 
fect, cannot be protected by the plea of fair comment. 

(2) In the next place, in order to give room for the plea of comment 
the facts must be truly stated. If the facts upon which the commen 
purports to be made do not exist, the foundation of the plea fails. i 
has been s frequently laid down authoritatively that I do not need to 
dwell further upon it.  ..... 

(3) Finally, comment must not convey imputations of an evil sort 
except so far as the facts truly stated warrant the imputation . To 
allege a criminal intention or a disreputable motive as actuating an indi- 
vidual is to make an allegation of fact which must be supported by 
adequate evidence. 

In our opinion these observations are applicable to the case before us. 
No question of fair comment can arise in respect of both the statements 
which we have held to be libellous anc they are positively false statements 
and, as we have already pointed out, no attempt whatsoever was made 
to make out that there was any truta in them. In these circumstances 
the defendant-appellant cannot say that the allegations made come within 
the- definition of fair comments. In fact the allegations are not mere 
comments but they are positive statements and are given out as such. 
In these circumstances we reject the plea of fair comment on matters of 
public interest. 

Another plea taken in defence was-that the libellous statements were 
privileged because they had been made by way of reply to libellous state- 
ments made either by the plaintiff or by a person working on his behalf. 
In our opinion this plea has no force. The statements made by the plain- 
tiff have been read over to us by learmed counsel for the defendant, and 
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we are satisfied that not one of them was libellous. It is true that in one Grn 

of the statements Sardar Bahadur Narain Singh is stated to be an old: man 77 

of 71, but that does not make the statement libellous. There was no — 

occasion for the party of Narain Singh to come out with libellous state- RasHunats 

‘ments by way of reply. If we had found that on plaintiff’s side libellous Pana 

statements had been made which compelled the defendant’s side to make 

counter-statements, different considerations would’ have prevailed. As Maxowor Lat 
that point itself is not established, no question of privilege can arise. Rech pal 
_ Another plea which has been taken on behalf of the defendant- Sssb, J. 

appellant is that of accord and satisfaction. It was contended that Sardar C*¥## J- 
ahadur Narain Singh and the defendant were joint tort-feasers and that 
e plaintiff had accepted an apology from Sardar Bahadur Narain Singh 

and, therefore, after that apology he had no cause of action to make a 
-laim for damages against another joint tort-feaser. We agree with the 

Gases raised by learned counsel that where there are joint tort-feasers, 

ma promise with one of them would debar the plaintiff from seeking 
remedy against others. But the question, however, before us is whether 
principle of law can apply to the case before us. On that question we 
ire clearly of opinion that the defendant-appellant has no case. The facts 
fe very simple. We do not know who is the writer of the offending 
gaflet. The defendant does not say anywhere in his defence that he was 

à joint tort-feaser along with Sardar Bahadur Narain Singh, and, there- 

fore, the apology tendered by Sardar Bahadur Narain Singh puts an end 
ro the cause of action of the plaintiff. Sardar Bahadur Narain Singh was 

Ixamined as a witness in the case. He does not say that he had anything 
\ do with the commission of this tort. On the other hand, in the 

apology which he tendered to the plaintiff and which is printed at pages 

150 and 151 Sardar Bahadur Narain Singh takes particular care to see 

that he is not making any admission about his being responsible for the 

publication of the libel. What he says in this apology is this: 

_ Exhibit “B” of the election petition which were published by some of 
my supporters during the last Council election and I do find that they 
are susceptible of an interpretation, different from that put on them by 
me, and as such I must concede that they contain baseless and defama- 
tory statements which ‘have given pain to, and hurt the feelings of, Mr. 
Mukandi'Lal. Although they were- published without my knowledge and 
if I had seen them before publication I would have not allowed them to 
be issued as such yet since they have been published by my supporters I 
must as a gentleman express my unqualified regrets for their publication 
and hope Mr. Mukandi Lal will excuse those responsible for the publication 
for the pain and harm caused to him. I particularly regret that Mr. 
Mukandi Lal’s honour and integrity should have been impeached in con- 
ducting the Garhwali soldiers’ case and he should have been falsely accused 
of having committed breach of confidence with them. I also regret that 
Mr. Mukandi Lal was wrongly accused of having got the land revenue 
increased in Garhwal. 

I file this expression of regret without prejudice to my defence. 

This apology was tendered in an election petition which had been 

filed by the plaintiff. The object of that election petition was to unseat 

Sardar Bahadur Narain Singh. ‘The plaintiff was satisfied with this 

130 
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Cwm expression of regret and he withdrew his petition, but he never gave any] 
igg undertaking that he would not seek his remedy against the supporters 
— of Sardar Bahadur Narain Singh as suggested by the Sardar in his 
RaGHUNATH apology. We see nothing in the proceedings connected with the election 
Reali petition on the question of commission of a joint tort. It was the duty of 
v. the defendant, if he wished to avoid the claim of the plaintiff, to take a 
Maxunp Lat specific plea in his defence that he and Sardar Bahadur Narain Singh were 
Rechbpu! joint tort-feasers and, as the plaintiff had accepted an apology from one 
Sixgh, J. of them, he-was not entitled to maintain an action against the other. N 
Callister, J. such plea was taken. We have been during the course of argument re- 
ferred to a statement made by Mr. Mukandi Lal at page 25. He wa 
cross-examined about the election petition and he made a statement nes 
he would not sue Sardar Babadur Narain Singh. We see nothing in this 
statement from which it can be inferred that he treated Sardar Bahad 
Narain Singh to be a joint tort-feaser. No specific plea was taken, aA 
in these circumstances it can be very reasonably argued by the plaintaff 
that this question should not be gone into, because no plea had been taken 
and he had no opportunity to meet this defence. In our opinion the 
plaintiff is justified in giving this reply to the defendant’s plea about the 
point in issue. For the reasons given above we are of opinion that no p 
was taken that the defendant and Sardar Bahadur Narain Singh wer 
joint tort-feasers in the case and, therefore, no question of the exemption 
of the defendant from liability on account of the apology tendered by 
Sardar Bahadur Narain Singh arises in the case. 
There remains the question of damage. The learned Judge of the low 
court awarded the plaintiff a sum of Rs. 8,000 on account of damag 
We may remark thar no special damages were claimed by the plainti 
The learned Judge of the court below took into consideration the conduct: 
and position of the parties and the seriousness of the statements made 
and then came to the conclusion that plaintiff was entitled to recover a 
sum of Rs. 8,000. In England the amount of damages in cases of this 
kind is left to the jury. In this country the courts have to decide both 
uestions of law as well as fact, and it is for the judge to decide what sum 
boal be awarded as damages. The presiding Judge has full discretion in 
the matter. Similarly the Judges sitting in appeal possess the same power. 
The plaintiff in this case, as we have already remarked, is a practising 
lawyer. He is a Barrister practising at Lansdowne, and it appears that he 
is the President of the Bar Association of that place. He has not stated 
what his monthly income is. He made a statement that he had some 
zamindari, but the income of that zamindari was not mentioned by him. 
We have to bear in mind the fact that the plaintiff has been taking an 
active part in the politics of the Province since a number of years. For 
about seven years he was a member of the Local Legislative Council and 
during that period was appointed as Deputy President of the Council. 
There can be no doubt that the plaintiff holds a respectable position in 
life in these Provinces. ‘The defendant on the other hand holds an equally, 
if not more respectable post. He is also a Barrister-at-Law. He practised 
for several years and from the evidence it appears that now he has retired 
and he is carrying on a farm, It is proved that the defendant is respon- 
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sible for the publication of libellous statements against the plaintiff. Cm 
Those statements are of a very serious kind. As we have already stated, Ip 
it is a very serious matter to make a charge that a counsel after winning —— | 
the confidence of his client betrayed that confidence. We further find RacHonars 
that certain interrogatories were served in this case on the plaintiff, and as Beale 
regards some of the questions put we are thoroughly satisfied that they v. 
were put with a view to vilify the plaintiff and to annoy him. We have Marvo: Lat 
been informed that one of the questions asked was whether the plaintif  Rechbpe! 
had a European wife. That question had nothing to do with this case. Si»gb, J. 
‘Then he was asked whether he was a Kalwar. That point had nothing C=, J. 
do with the case. There are several other insinuations which were made 
lely with a view to annoy and vilify the plaintiff. After taking into 
Consideration, however, the position in life of both the parties, their con- 
duct and other relevant matters, we are of opinion that the damages 
warded by the learned Judge of the court below were excessive, and in 
our opinion a sum of Rs. 4,000 would be a fair amount of damages. To 
this extent we will allow the appeal. 
For the reasons given above we allow this a in part, modify the 
decree of the court below and award the plaintiff a sum of Rs. 4,000 on 
unt of damages. In other respects appeal stands dismissed. As 
regards the costs, we order that the plaintiff will get the whole costs 
awarded to him by the court below and all his costs in this Court. The 
appellant will bear his own costs in both the courts. 
We desire to express our appreciation of the judgment of the learned 
Judge of the court below. He has written a very careful and thorough 
fudgment which in our opinion is simply excellent and it has been of 
very great help to us. : . 
d Appeal partly allowed 


MUKANDI LAL anv orHers (Applicants) C 
Versus 193¢€ 
HASHMAT-UN-NISSA and oTHERS (Opposite perties)* , — 
Civil Procedure Code, Sèc. 109(c)—Applicetion for leave to appeal to Privy Argus 7 
Conncil—Valuation of appeal less then Rs. 10,000—Certificate grented in oonan 
connected appeal under Sec. 110—Comsmon point involved—Case to be c). 
certified as fit for appeal under Sec. 109(c)—Or. 45, R. 4 and Sec. 151— Buxner, J 
Case not covered by Or. 45,°R. 4—Whetber High Court bas inherent 
power for consolidating appeals to Privy Coxncil. 
A suit was brought by the plaintiff on the ground that he was the 
next reversioner of the last male owner. The defendants were trans- 
ferees from a person who was claiming to have been the adopted son of 
the dectased. The trial court held that the adoption was not proved 
and accordingly decreed the claim. Two sets of defendants filed separate 
appeals in the High Court although the decree of the court below was 
a joint one. The two appeals were connected and heard together and dis- 
posed of practically by one judgment. The High Court held that the 
adoption had been proved and accordingly dismissed the whole suit. 
The plaintiff then made applications for leave to appeal to His Majesty in 
*P. C. A. 48 and 49 of 1932 
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Council from the decrees of the High Court in the two connected appeals 
The valuation of one appeal was above Rs. 10,000, while that of the 
other was less than Rs. 10,000. A preliminary objection was taken 
that no leave could be granted in the latter case. Held, that in view 
of the fact that the point involved in the two appeals was 2 common one, 
the latter case should in the circumstances be certified as a fit one for appeal 
to Privy Council under Sec. 109 (c), C. P. C. although the requirements 
of Sec. 110, C. P. C., were not fulfilled. Makund Serup v. Richerd Ross 
Skinner, 5 I. C. 583 relied on. 

Where a case does not come within the provisions of Or. 45, R. +4 
C. P. C., the High Court has no inherent power for consolidating appeals 
to the Privy Council for the purpose of security for costs. Hear Pras 
Rei v. Brij Kishen Das, 45 L C. 551 dissented from. 


ORDER on the application of Makundi Lal and others. 
Vishwa Mitra for the applicants. : p 
P. L. Banerji and K. N. Malaviya for the opposite parties. ` } 
The Court delivered the following judgment:— S, 


These are two applications for leave to appeal to His Majesty in Council * 
from the decrees of this Court in two appeals which were connected and! 


heard together and disposed of practically by one judgment. A suit w 


brought by the present appellant for recovery of possession of the propert l 
on the ground that he was the next reversioner of the last male owner,’ 
The defendants were transferees from a person who was claiming to have; 
been the adopted son of the deceased. The trial court held that the adop- 

tion was not proved and accordingly decreed the claim. On appeal this 
court held that the adoption had been proved and accordingly dismissed th: 

whole suit. But in this court two sets of defendgnts had appealed separately 
although the decree of the court below wasa joint one. No question of ' 
legal necessity for the transfer at all arose and therefore the decree of the 
High Court proceeds on one ground common to all the defendants and the 
suit was instituted on the basis of one single cause of action. The valua- 
tion of the appeal was above Rs. 10,000, while that of the other was less 
than Rs. 10,000. 

The learned advocate for the respondents takes a preliminary objection 
that no leave can be granted in the latter case. Strictly speaking Order 
45, Rule 4 cannot in terms apply to this case because both the appeals 
have arisen out of one and the same suit and not out of two separate suits. 
On behalf of the respondents reliance is*placed on the case of Vaithilinga 
Mudalier v. T. Somasundaram Chettiar’. But in that case the defendants 
who had preferred separate appeals in the same suit were transferces 
under different deeds, and accordingly the claims against the several 
alienees were based really on different causes of action on account of their 
separate deeds of transfer. The case therefore is not strictly in point. 

There would however be jurisdiction in a fit case to grant the neces- 
sary certificate under Section 109(c). The case of Makund Sarup v. 
Richard Ross Skinner’, was somewhat similar to the present case inas- 
much as two appeals were filed in this Court arising out of the same suit 
and were disposed of by one judgment, and the ground on which the 

1L L R. 42 Mad. 228 *5 L G 583 
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Bench had proceeded was a common one. The value of the subject- 
tter in dispute in one case was in excess of Rs. 10,000 but that in the 
other case was less. The court considered that when the point was a com- 
mon one it was a fit case for granting the certificate of fitness under 
Section 109 (c) although the requirements of Section 110, C. P. C. were 
not fulfilled. When the matter went up before their Lordships of the 
Privy Council their Lordships in their judgment in P. C.. Appeal Nos. 
95 and 97 to 106 of 1911, dated March 4, 1913, did not disapprove of 
the granting of the certificate in that case. As already pointed out, in 
I the present case the plaintiff has failed on the ground that a certain adop- 
tion was established. This is a ground common to all the defendants. 
t was a mere accident that the two sets of defendants filed two separate 
appeals. Had they joined in one appeal there would have been no ques- 
on as to the plaintiff’s right to appeal in the whole case. Again if he 
Vad instituted separate suits against these sets of defendants and they had 
been disposed of by one common judgment, there might have been 2 
consolidation under Or. 45, Rule 4, C. P. C. We accordingly certify 
under Section 109 (c) that this case is a fit one for appeal to His Majesty 
in Council. 
_ As regards the request for the consolidation of these two appeals we 
‘have already pointed out that Or. 45, Rule 4, does not apply to this case. 
‘It appears that the Patna High Court in Har Prasad Rai v. Brij Kishen 
Das*, came to the conclusion that they had an inherent power for conso- 
lidating appeals to the Privy Council for the purpose of security for costs 
and to save expenses. Ordinarily inherent powers exist as regards matters 
relating exclusively to the proceedings in the court which exercises such 
wers. We find no authority for holding that we have inherent power 
to make orders relating to appeals pending before their Lordships of the 
Privy Council when there is no specific provision in the rule and when 
the relevant rule is confined to particular cases. In any case as the defen- 
dants respondents are different and they may engage different counsel, 
we see no reason why the appellant should not be called upon to furnish 
security for the costs of the respondents in each of these cases separately. 
We accordingly refuse the prayer for consolidating the two appeals. 


We see no reason to allow the appellants to furnish security other- ) 


wise than in cash. 
Application refused 


"45 L C. 551 


° KULSUM BIBI (Objector) 
VETSHS 
SHYAM SUNDAR LAL anp orHeERS (Opposite party)* 

Mobsmmedan Law—Gift—Ord gift of immoveable property by busbend to bis 
wife in Hen of ber dower—W betber valid and provable—Transfer of Pro- 
perty Act, Sec. 53—Mobemmeden husband transfers property to wife in 
lien of ber dower—W bether Sec. 53 applies—Gift—Trensaction evidencing 
gift as ee as a sale—Sale fails—Whetber there can be a good jiri 


“E. F. A. 217 of 1931 
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Mobemmedan Lew—Dower—Wife in possession of property given to ber 
by busbend—Right to remain in possession till dower debt is paid—Rights 
of busbend’s creditors. 
An oral gift of immoveable property by a Mohammedan husband to his 
wife in lieu of her dower is valid under the Mohammedan Law and is 
provable by oral evidence. 


Where a Mohammedan, who is indebted tn several persone, makes an 


oral gift of property to his wife in lieu of her dower, he merely gives 


preference to the genuine debt due to his wife over the debts due to other 


persons, and in such circumstances Sec. 53, Transfer of Property Act has 


no application. Musebsr Sabu v. Hakim Lal, I. L. R. 43 Cal. 521 P. C 


relied on. 


Per RacHHPAL SINGH, J.—A transaction may have two characterd, 


It may evidence a gift as well as a sale. If it fails as a sale, it may never- 


theless be held to be a good gift provided that all conditions necessary for 


making a valid gift are there. 

Per RACHHPAL SINGH, J.—Where 2 Mohammedan lady is in possessi 
of the property which has been given to her by her husband in lieu of 
dower and her right to hold the property has never been disputed by her 
husband or his other heirs, she is entitled to remain in possession till her 


y 


dower-debt is paid. A creditor’ot her husband can only oust her if he; 
can show that the transaction was fraudulent and was made with a view l 


to defeat or delay his creditors. 
EXECUTION First APPEAL from a decree of M. M. Sera Esq., 
Subordinate Judge of Jhansi. 
K. N. Katju and Mukhtar Ahmad for the appellant. 
M. L. Agerwala and S. C. Das for the respondents. 


The following judgments were delivered:— 


RACHHPAL SINGH, J.—This is a first appeal arising out of an order 
passed in execution proceedings. 

The facts of the case can briefly be stated as follows:— 

On August 26, 1925, the decree-holder obtained a decree for 
Rs. 22,518, against one ‚Habib Baksh and others. After the death of 
Habib Baksh the names of his widow, Mst. Kulsum Bibi, and some other 


_ persons were brought on record as his legal representatives. In execution 


of the aforesaid decree, some house property situate in Jhansi, was at- 
tached. Mst. Kulsum Bibi, the widow of Habib Baksh, filed objections 
against the attachment. She alleged that on February 1, 1930, her hus- 
band, Habib Baksh, had made an oral gift under which the property 
in question was gifted to her in lieu of her dower, which amounted to a 
sum of Rs. 21,000 and that therefore the same was not liable to attach- 
ment. The decree-holder denied the allegations of Mst. Kulsum Bibi. 
The learned Subordinate Judge dismissed the objections of Mst. Kulsum 
Bibi on February 28, 1931. Against that order Mst. Kulsum Bibi pre- 
ferred an appeal which came up for hearing before a Bench consisting of 
my learned brother Niamatullah, J. and myself. We came to the con- 
clusion that there had been no proper enquiry into the matter in con- 
troversy between the parties and we therefore remanded the case to the 
court below to hear the parties again and then give findings on the 
following issues:— 


` 


i 


4 


7 
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' Issue No. 1. Did Habib Baksh make an oral gift in respect of the 
‘house in question in favour of Mst. Kulsum Bibi, in lieu of her dower as 
alleged by her and whether the same was valid and provable? 

Issue No. 2. If the first issue is found in affirmative, then was the 
gift made with a view to defraud his creditors? 

The learned Subordinate Judge has submitted his findings. He has 
held that no gift was made and further that even if it be established that 
2 gift was made, then it was not valid firstly because it has been made with 
a view to defeat, delay and defraud donor’s creditors and, secondly, be- 

cause such a transfer could only be made under a registered instrumenz. 

The first point to be considered in this case is as to what was the 

ount of the dower due to Mst. Kulsum Bibi. The objector, Mst. 

ulsum Bibi, had pleaded that her dower was Rs. 21,000 while the 
decree-holders’ case was that it was Rs. 1,100. The learned Subordinate 
udge recorded a finding in favour of Mst. Kulsum Bibi and held that her 

ower was Rs, 21,000 and that it had not been paid. This finding has not 
been challenged before us and I have no hesitation in accepting it as 
correct. 

The next question for consideration is whether Habib Baksh made an 
oral gift of the property in question to Mst. Kulsum Bibi in lieu of her 
“dower. The learned Subordinate Judge held that this point was not 
\established. In my opinion the view taken by the learned Subordinate 

Judge appears to be entirely wrong and therefore cannot be sustained. A 
number of witnesses were examined who deposed that Habib Baksh had 
made an oral gift of the property in question in favour of Mst. Kulsum 
Bibi. It further appears that a letter was sent by Habib Baksh to the 
Cantonment Authorities intimating to them that he had made a gift of 
-the property in question to his wife, Mst. Kulsum Bibi. It appears that 
in the course of her statement before the learned Subordinate Judge, Mst. 
Kulsum Bibi stated that the transaction was in writing and she further 
stated that the said writing was with her and that it had been signed by 
the witnesses. The learned Subordinate Judge has drawn an inference 
from this statement that there was a written gift which had been executed 
by Habib Baksh, which has been withheld and therefore oral evidence 
to’ prove its contents was not admissible, under Section 92 of the Indian 
Evidence Act. I find myself unable to agree with this view of the learned 
Subordinate Judge that Mst. Kulsum Bibi is keeping with her any written 
gift or that any written gift was executed by Habib Baksh. In a case 
of this description where we have to consider the credibility or otherwise 
of the statement of a pardanashin lady, it is altogether unsafe to place 
reliance on an isolated passage of this description. Her whole statement 
has to be read and if we do so, there can be no doubt that what the lady 
said was that a gift of the property in suit had been made to her and that 
some kind of writing was also drawn up. From her statement, it appears 
that she was sitting in one room while her husband and the witnesses were 
sitting in the other room. So very little importance can be attached to her 
statement when she says that the writing was signed by the witnesses. 
The learned Subordinate Judge omitted to take into consideration another 
statement made by the lady in her statement where she stated in reference 
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to the writing referred to above that she had filed the same in court. 
This clearly shows that her statement that a written document had been: 
prepared, refers to the letter which has been produced in court. We 
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Kusom Bor further find that later on, at another place in her statement, she was asked 


Y. 
SHYAM. 


whether the witnesses signed the writing in her presence and she stated . 


Somo Lat that she did not remember. On a reading of the entire evidence on the 


Rachhpal - 


Sigh, J. 


- observations: — 


statement made by Mst. Kulsum Bibi, I have not the least doubt in mv 
mind that an oral gift of the property in question was made to her and 
that there was no deed of gift which had been withheld by her. 

The evidence produced in the case further proves beyond all reason- 
able doubt that since the gift in her favour, she has been in possession of 
the property in question and has been realizing its rents from various 
tenants.. 7 ( 
` The next question for consideration is whether the gift was made 
by Habib Baksh with a view to defeat, delay and defraud his creditors. 
On this point also, I am of opinion,.that the: view taken by the learned ` 
Subordinate Judge is not correct. He has found that the dower of the 
objector, Mst. Kulsum Bibi, amounted to Rs. 21,000. The evidence of ! 
Mst. Kulsum Bibi shows that it was prompt. The position of Mst. yp 
Kulsum Bibi was that of one of the creditors of Habib Baksh was indebted 
to several persons. It would appear that he was anxious to pay the debt fi 
due to his wife. That was a véry natural desire on his part. It is not a 
case where a debtor makes a fictitious transfer of his property to defeat 
or delay the claims of other creditors. Here there was a genuine debt f: 
and if Habib Baksh gave preference to the debt due to his wife over the 
debts due to other persons, there was nothing objectionable in the course 
adopted by him. The law on the subject is quite clear. Their Lordships 
of the Privy Council, in Musaber Sabu v. Hakim Lal’, made the following 





As a matter of law, their Lordships think it clear that in a case in 
which no consideration of the hw of bankruptcy or insolvency applies, 
there is nothing to prevent a debtor paying one creditor in full and 
leaving others unpaid although the result may be that the rest of his 
assets will be insufficient to provide for the payment of the rest of his 
debts . So soon as it is found that the transfer here impeached was 
made for adequate consideration in satisfaction of genuine debts and with- 
out reservation of any benefit to the debtor, it follows that no ground 

‘for impeaching it lies in the fact that the plaintiff, who also was a creditor, 
was a loser by payment being made to the preferred creditor. 
In my opinion, therefore, it must be held that the gift made to Mst. 


. Kulsum Bibi was not made by Habib Baksh with a view to defeat or 


delay the claims of his other creditors. 
Now we come to another point in the case which has been very 


strongly pressed before us. The learned Subordinate Judge has held that 


the gift set up by Mst. Kulsum Bibi being a transfer of immoveable 
property of the value of more than Rs. 100 in lieu of her dower debt 
which was due to her from her husband, can not be held to be a gift and 


e amounts to a sale as defined in Section 54 of the Transfer of Property 
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fo and as there was no transfer in writing by a registered deed, it is not 
rovable and is not valid. J proceed to consider this question. 

It is well settled that under the Mohammedan Law, a gift of 
immovable properties can be made verbally without recourse to a written 
and registered document. In the case of Kamarunnissa Bibi v. Hussaini 
Bib? their Lordships of the Privy Council held that an oral gift of this 
nature was valid. See on this point Tyabji’s Mohammedan Law, second 
edition, page 372; Ameer Ali’s Mohammedan Law, Volume I, Para. 125, 
page 112, 10th edition; Mulla’s Mahomedan Law, 10th edition, page 112, 
Para. 125. 


Y It is conceded that a gift made under the rule of Mohammedan Law 
ould not be affected by the provisions of the Transfer of Property Act. 
e contention, however, is that only those gifts which are voluntary and 
‘without consideration are excepted from the operation of the rules relating 
“to gifts as defined by the provisions of Section 122 of the Transfer of 
Property Act. It was contended that if a gift is made for consideration, 
then it amounts to a ‘Hiba-bil-ewaz’ which stands exactly on the samc 
‚footing as a sale- as defined by Section 54 of the Transfer of Property 
Act, i 
i Learned counsel for the respondents relied on several cases in sup- 
\port of his contention. One of them is Fida Ali v. Muzaffer AI The 
question for consideration in that case was whether a transfer made by a 
phusband in favour of his wife gave rise to a right of pre-emption. The 
case can be easily distinguished from the one before us.because there the 
usband had executed a sale deed conveying certain properties to his wife 
lieu of her dower. Therefore that case has no application to the case 
fore us. The next case cited by learned counsel for respondents i 
athu v. Shadi*. This was also a case of sale by the husband. AM Hasan 

. Mt. Rasbidan® certainly does not support the contention raised by 
learned counsel for the respondents. In that case a learned Judge of this 
court held that assignment of property by a Mohammedan to his wife as 
her dower was not a sale though a transfer of property to the wife ia 
payment of the dower would be a sale within the meaning of Section 54 
of the Transfer of Pro Act. The next case cited was Abbas Ali 
Shikdar v. Karim Baksh Sbikdar’ The terms of the deed of conveyance 
in connection with that case can not be ascertained from the judgment 
and, therefore, it is not possible to find out whether it was a case relating 
to a sale or a pure gift. The last case on the point on which reliance was 
placed on behalf of the respondent is Ssrifuddin Mabemmaed v. Mobi- 
uddin Mabemmad™. It was held in that case that the transaction falsely 
termed in India ‘hiba-bil-ewaz’ is not governed by the Mohammedan Law 
of ‘hiba’ but is amenable to the general law in India relating to contracts 
and the transfer of property and the gift in that case embodies a trans- 
action of sale and not of gift. Most of the cases on the point are dis- 
cussed in this judgment by the learned Judges who decided the case. It 
appears to me, however, that the case is clearly distinguishable from the 
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one before us because of the terms of the deed on which the decision o : 
that case depended. Having regari to the terms of the deed, the learned { 
Judge came to the conclusion that it was a sale deed and not a deed of 
“Hiba’. 


It will thus be seen that most of the cases on which reliance has been ’ 
placed on behalf of the responden-s are cases in which the only question 
which the court had to decide was whether-a sale of property made by a 
Mohammedan in favour of his wife in consideration of her dower debt 
gave rise to a right of pre-emptior. In the case before us no such ques- 
tion arises. All that we have to cecide is whether an oral gift made by 
a husband to his wife in lieu of her dower is valid or not. 


A gift with consideration or return is called a ‘Hiba-bil-ewaz’ i 
Mohammedan Law. ‘This is techrically speaking a gift and not a sale 
though its precise legal position must lie midway between gift properly” 
so called and sale. A ‘Hiba’ is a gift pure and simple. The donor gi Bigs 
something to the donee without any consideration whatsoever. 
donor, however, impelled by generosity or fellow feeling makes a len 
or ‘ewaz’ as consideration or ‘badal’ of the gift and that ‘ewaz’ ee 
valueless it might be, is accepted by the donor, the transaction becomes 
‘hiba bil ewaz’ and it lies no longer in the power of the donor to se 
the gift. When, however, the gift is made for a stipulated consideration, 
it is a ‘hiba ba shart-ul-ewa2’. Mulla, in his Mohammedan Law, gaa 
129 makes the following observations:— 

The mair distinction between hiba bil ewaz as defined by the rea 
jurists and hiba-ba-shart-ul-ewez is that in the former the ewaz proceed: 
voluntarily from the donee of the gift, while in the latter it is expressiy 
stipulated for between the par:ies. The former bears the character of < 
gift throughout and does not partake of the character of a sale either in 
its inception or completion, wile as regards the latter, it is a gift in th, 
first stage but it partakes of the character of a sale after possession has 
been taken by the donee of the thing given and by the donor of the iwaz, 
so that the transaction when completed, is exposed to shufa or pre-emp- 
tion, and either party may return the thing delivered to him for a defect. 
These two incidents, namely, the right of pre-emption and the right to 
return a thing for a defect, are two of tha incidents of the contract of 
sale in the Mahomedan Law . 

It is clear to me, as pointed oit by Mulla, in his Mohammedan Law 
that according to the older jurists, an oral gift by a Mohammedan in 
favour of his wife in lieu of her dcwer debt was not a sale even after the 
completion of the transaction. If in order to get over the doctrine of 
Mushaa, the Muslim lawyers in India introduced a device that in certain 
cases delivery of possession was not necessary because the gift amounted 
to a sale, it does not follow that an oral gift by a Mohammedan in favour 
of his wife in lieu of her dower, amounts to a sale. I am decidedly of 
opinion that an oral gift of this description was certainly valid according 
to Mohammedan Law and the device introduced by Muslim lawyers re- 
ferred to above, does not affect such a gift. We have a clear pronounce- 
ment of the highest judicial tribunal in the case of Kemarunnissa Bibi, 
that an oral gift by a Mohammedan to his wife in lieu of her dower is 
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lanay valid and that authority is binding upon us. /' 
I am aware of no case and none has been cited before us in which 
it may have been held that an oral gift by a Mohammedan in favour of 
his wife in lieu of her dower was not valid as it was in the nature of a 
sale and, therefore, such a transaction could only be made under a regis- 
tered instrument. Most of the cases relied on by the respondent before 
us were cases in which the courts were considering the effect of certain 
instruments in writing, and therefore they ought to be distinguished from 
the case before us. It is clear to me that there is a well established rule of 
ohammedan law, under which a husband is competent to make an oral 
ift of immovable property in favour of his wife, in lieu of her dower 
d the rule has the sanction of the highest judicial tribunal. If the 
_ contentions of the respondent were accepted, then a Mohammedan would 
ot be able to make an oral gift in favour of his wife in lieu of her dower, 
ich would be against the well recognized and well settled rule of 
ohammedan Law. In my opinion, the above-mentioned rule of 
Mohammedan Law, still holds good in spite of the passing of the Transfer 
of Property Act of 1882. 
\ It was argued before us that according to the provisions of Section 
122 of the Transfer of Property Act ‘Gift’ is a transfer of property made 
oluntarily and without consideration and therefore the words in Section 
129 “That nothing in this chapter shall be deemed to effect any rule of 
Mohammedan Law”, refer only to gifts made voluntarily and withouc 
<onsideration and do not govern ‘hiba-bil-ewaz’ which are gifts with 
consideration and are in the nature of sales. I find myself unable to 
gree with this proposition. Section 129 of the Transfer of Property 
ct does not say that gifts, as defined under Section 122, by Mohammedans 
ill not be effected by Chapter (7) of that Act. On the other hand, Sec- 






Mohammedan Law”. Now, in my opinion, there is a well established rule of 
Mohammedan Law, that a husband can make a valid oral gift in favour of 
‘his wife in lieu of her dower. I see no reason for excluding such a gift from 
the provisions of Chapter (7) of the Transfer of Property Act. The courts 
in deciding as to whether or not a particular transaction is a gift according 
to Mohammedan Law, would look not to the provisions of Section 122 of 
the Transfer of Property Act; but to the rule of Mohammedan Law, on the 
point. Musa Maya v. Kader’. ‘That is to say that they will consider whe- 
ther the transaction is a valid gift according to Mohammedan Law, and if it 
is so, then, it will be treated as a gift: the provision of Section 122 of the 
Transfer of Property Act, notwithstanding. 

For the reasons given above, I hold that the oral gift, made by Habib 
Baksh, in favour of his wife in lieu of her dower is valid in accordance with 
the rule of Mohammedan Law and the provisions of Chapter (7) of the 
Transfer of Property Act do not touch it. According to my view, 2 
transaction of this nature which is valid according to the rule of Moham- 
medan Law, is saved from the operation of the provisions of Chapter (7) 

È the Transfer of Property Act, relating to gifts under Section 129 of 


that Act. 
*I L. R. 52 Bom. 321 
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Cia. Even if it be assumed for the sake of argument that the transactio 
1936 Was in the nature of a sale, the appellant must, nevertheless, succeed. A 
transaction may have two characters. It may evidence a gift as well as 
Kuso Brt 3 sale. If it fails as a sale, it may, nevertheless, be held to be a good: gift 
Sarau provided that all conditions necessary for making a valid gift, are there. 
Summer Lat In Karam Ilabi v. Sharfuddin and Nanbey LaP it was held that if there 
Recbhpel Was a Valid gift, it will be upheld if the donor had executed a deed, which 
Singh, J. could not be given effect to for want of registration and was therefore 
invalid according to me provisions of the Transfer of Property Act o 
1882. 


The reasons for this rule is that according to the Mohammedan Law, 
an oral gift is complete soon as a declaration of gift by the donor, accept- 
ance by the donee and delivery of possession is given by the-donor to.t gr 
donee. When these essential concitions are complied with, the gift be 
comes perfectly valid and if a written deed is executed afterwards, 
deed may not be admissible in evidence for want of registration; but 
oral gift would be valid notwithstanding. In Nasib Ali v. Munshi 
Wajed Al#° Suhrawardy, J. made the following observations:— 


The position under the Mohammedan Law is this that a gift in o 
to be valid must be made in accordance with the forms stated above, an 
even if it is evidenced by writing, unless all the essential forms are observed 
it is not valid according to law. That being so, a deed of gift executed 
by a Mohammedan is not the instrument effecting, creating or makin 
the gift but a mere piece of evidence. It may so happen after a lapse o 
time that the evidence of the observance of the above forms might no 
be forthcoming so it is sometimes thought prudent to reduce the fact tha 
a gift has been made into writing. Such writing is not a document o 
title but is a piece of evidence. The law with regard to the gift bein 
complete by declaration and delivery of possession is so clear that in 
case before their Lordships of the Judicial Committee (Kemerunnissa Bibi 
yv. Hussaini Bibi) where a gift was said to have been made in lien of dower: 
their Lordships held that the requisite forms having been observed it was 
not necessary to enquire whether there was any consideration for the gift’ 
or whether there was any dower due. ‘The case of Kerem Ilehi v. Sharf- 
tddin is similar in principle to the present case. There also a deed relating 
to the gift was executed. The 'earned Judges held that if the gift was 
valid under the Mohammedan Law, it was nonetheless valid because 
there was a deed of gift which owing to some defect was invalid under 
Section 123 of the Transfer of Property Act and could not be used in 
evidence. 

I think that according to the rule of Mohammedan Law, the gift in 
question before us was perfectly valid. It may fail as a sale because no 
written deed was executed, but it must be upheld because the transaction 
also amounted to a valid gift. 

There is another aspect of the case which I would like to mention. 
In the case before us the lady is m ion of the property which has 
been given to her by her husband in a of her dower. Her right to hold 

e the property has never been disputed by her husband or his other heirs. I, 
therefore, think that she is entitled to remain in possession, till her dower 
*L L R 38 All 212 44 Cal. L. J. 490 
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debt is paid. A creditor of her husband could only oust her if he could 
show that the transaction was fraudulent and was made with a view to 
defeat or delay his creditors. This point, however, has been found 
against him. Mst. Kulsum Bibi, having obtained the possession under 
en oral gift by her husband, would be entitled to retain possession, even 
if the transaction failed as a gift, so long as the dower due to her was 
not paid. 

For the reasons given above, I allow this appeal and reverse the decision 
of the learned Subordinate Judge and allow the objections of Mst. Kulsum 
Bibi against the attachment of the property in question with costs in both 
the courts. 

NIAMATULLAH, J.—I agree with my learned brother in holding that 

e dower of Mst. Kulsum Bibi, stipulated at the time of her marriage 
‘with Habib Bakhsh, was Rs. 21,000.. The lower court has also found in 
per favour. 

' Tt is not clear from the judgment of the learned Subordinate Judge 
whether the oral gift, set up by the appellant, was held not to have been 

roved. In cofmmenting upon the evidence of witnesses, he has expressed 
Cael adversely; but his conclusions seem to be based on the ground 
\that the gift, being in lieu of the dower debt amounting to Rs. 21,000 
[should be considered, to all intents and purposes, a sale, and therefore a 
registered instrument was necessary. Accordingly he holds that no 
evidence can be given in proof-of the oral gift, having regard to the 
provisions of Section 92, Indian Evidence Act. 

The gift is mentioned in a document addressed to the Cantonment 
authorities by Habib Baksh intimating that he had made a gift of the 

property now in dispute to his wife, Kulsum Bibi. The property con- 
sists of certain buildings within the cantonment limits, and a register is 
maintained by the cantonment authorities in which the names of owners 
are recorded. Whatever may be said as regards the intention of Habib 
Baksh in making the gift in view of his embarrassed financial position, it 
cannot be doubted that he made the gift relied on by the appellant. The 
learned Subordinate Judge has laid stress on the fact that Mst. Kulsum 
Bibi had stated in her evidence that a document evidencing the gift was 
executed. The learned Judge thinks that oral evidence relating to the 
gift is not for that reason admissible. Mst. Kulsum Bibi obviously refers 
to the letter sent to the cantonment authorities, and did not mean that 
a formal deed of gift had been executed. No doubt, the evidence of 
witnesses examined by the appellant in proof of the gift is open to 
criticism, and if corroboration from genuine documentary evidence had 
not been forthcoming, it would have been difficult to find that the gift 
has been established. There is no reason to disbelieve the evidence of 
witnesses who say that a gift was made by Habib Baksh, when we find 
the same fact stated in a contemporaneous document, which was given 
effect to by the cantonment authorities. For these reasons, I find myself 
in agreement with my learned brother in holding that the oral gift, relied 
on by the appellant, has been established, and that the donor (Habib 
Baksh) gave such possession as the nature of the gifted property admitted 
of. 
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The important question to decide in this case is whether the gi 


{ 


though valid, is provable by oral evidence. Under Section 92 of thé 


Indian Evidence Act no transaction which the law requires to be reduced 
to writing can be proved, except by the production and proof of the 


written instrument required by law. In the present case, the contention - 


is that the gift, made by Habib Baksh to his wife in lieu of her dower 
amounting to Rs. 21,000 was a sale, which, under Section 54 of the 
Transfer of Property Act FE to be made by a registered instrument. 
Numerous cases are cited to show that in pre-emption cases such a trans- 
action has been recognized to be a sale. I am of opinion that those cases 
are no safe guide for the determination of the question arising in this 


case. Where a person is legally enzitled to pre-empt a transaction which 


fulfils all the requirements of a sale, he is entitled to have it treated as a 


question as a ‘hiba-bil-ewaz’, and if it can be treated as a gift, there is n 

reason why it should not be so treated, provided all the requirement 
of the law relating to gifts are fulfilled. Where a husband makes a verbal 
gift of a certain property to his wife, who in her turn felinquishés her 
dower, the transaction is made up of two distinct gifts. On the one 
hand, the husband makes a gift of Lis property to his wife. On the other 


sale. In the present case, the appellant relies upon the transaction cf 


\ 


| 


hand, the wife makes a gift of her dower debt to her husband. If the} 
- transaction be viewed as embodying two distinct gifts, the requirements 


of Mohammedan Law relating to gifts, such as, delivery of. possession, 
must be made out. In the present case, Habib Baksh made a gift to his 
wife, and delivered possession. Such a gift can be made orally and the 
law does not require that it should be reduced to writing. Similarly, 
relinquishment of a clatm to dower can be made orally and no ae: 


is necessary. For these reasons, I hold that the oral gift by Habib Baksh’ 


and relinquishment by Mst. Kulsum Bibi are not excluded by Section 92, 
Indian Evidence Act. 

The last question is whether the zift is invalid, having been made to 
defeat or delay the creditors of Habib Baksh. Mst. Kulsum Bibi was 
herself a creditor. It is settled law that dower debt ranks with other 
debts. It has been found that Mst. Kulsum Bibi’s dower was prompt. 
There is no doubt that Habib Baksh’s intention was to defeat his creditors 
other than his wife, but this amounts to no more than giving preference 
to one creditor over the others. Where the effect of a transfer is to 
defeat not all but some only of the creditors, Section 53, Transfer of 
Property Act, has no application. This is borne out by Musaber Sabu 
v. Lala Hakim Lal in which their Lordships observe: 

As a matter of law their Lordships take it to be clear that in a case in 
which no consideration of the law of bankruptcy applies there is nothing 
to prevent a debtor paying one zreditor in full and leaving others unpaid, 
although the result may be thar the rest of his assets will be insufficient 
to provide for the payment of the rest of his debt. 

There is no evidence to suggest that the property transferred by 
Habib Baksh to his wife was of much greater value than Rs. 21,000 due 
to her as dower. If there had been great disparity between the value 

TLL R. 43 Cal, 521 (P.C) 
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f the property and the dower debt, different considerations might have 
i In that case the difference between the value of the property and 
the dower debt would represent a free gift to the wife, and not payment 
to a favoured creditor in satisfaction of his or her debt. Similarly, if any 
benefit had ‘been reserved for the husband, it could not be considered 
to be a transfer for satisfaction of debt due to the donee. As already 
stated, the present case is free from these complications, and the appellant 
is entitled to have the transfer in her favour being upheld. 
I agree with my Jearned brother in the order he proposes to pass. 
By THE Court—For the reasons given we allow this appeal, reverse 
the decision of the court below and allow the objection of Mst. Kulsum 
‘i against the attachment of the property in question with costs in both 
e courts. 


i l Appeal allowed 
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Prevention of Adulteration Act (Local, VI of 1912), Sec. 4(1)—Person brings 
ghee to shop of commission ageni—And sells seme to Sanitary Inspector while 
) sitting at shop of commission ageni—Ghes fownd to be tmpure—W betber 
` commission agent can be convicted under Sec. 4(1). l 
= One A brought ghee to the shop of a commission agent and while 
sitting at the shop A sold the ghee to the Sanitary Inspector, and on the 
ghee being found to be impure, both A and the commission agent were 
tried and convicted under Section 4(1), U. P. Prevention of Adulteration 
Act, by a Magistrate. On a reference by the Sessions Judge, who consi- 
dered that it was A from whom the Sanitary Inspector purchased the 
sample of ghee and that the commission agent sHould not be convicted 
because A did the selling and was present, beld, that the reference should 
be rejected for the following reasons: (1) Although the actual selling 
may have been done by A, the exposing for sale was done by the commis- 
sion agent because the shop belonged to him and goods could not have 
, been exposed for sale in that shop without his consent, (2) The law of 
abetment applies to Section 4 of the Prevention of Adulteration Act and 
on the facts it is established that the commission agent abetted the offence 
of Section 4, and under Section 109, L. P. C., as there is no express provi- 
sion for the abetment of this offence, the penalty is the same as the penalty 
for the offence; (3) As the sale was made in the presence of the commis- 
sion agent and he was to receive part of the purchase price as his com- 
mission, it cannot be said that he did not take part in the sale. 
Emperor v. Keder Nath, I. L. R. 40 All. 661 referred to. 
CRIMINAL REFERENCE made by the Additional Sessions Judge of 
Fatehpur. 
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under the following circumstances:— ` 

Two persons, Darshan Singh and Ramgopal, were tried’ under Sec~' 
tion 4 of the U. P. Prevention of Adulteration Act, Act VI of 1912, by 
a Magistrate. The accused Ram Gopal is a commission agent abo haa 
shop and he stated: 

On October 4, 1935 Darshan came to my shop and was sitting there 
and in the meantime Sanitary Inspector came there and purchased samples. 
He kept it in 3 bottles and duly sealed them. I did not expose that ghee 
ee ele sma kaa eee ote 

On the evidence the Magistrate found that the ghee was impure in’ 
accordance with a sample analysed by the public Analyst as it had a sma 
proportion of fat or oil foreign to pure ghee. He convicted both t 
accused and the present reference’ is in regard to the conviction of Rath 
Gopal. The Magistrate held that Ram Gopal was a commission agent for 
some ghee and people bring ghee to his shop and sell through him ad Kan 
Gopal charges commission from then; that it was proved that ', 
Singh e the ghee in question and was sitting at the shop of Ram 
Gopal and that Darshan Singh Bi sold the’ ghee to the sanitary 
inspector. 

For the purpose al Section 4(1) of the U. P. Prevention of Adultera+’ 
tion Act the ghee was certainly exposed for sale by Ram Gopal Baniaf 
when he allowed Darshan Singh <o sit on his shop and to sell it to the 
S. L It is immaterial whether Ram Gopal took any commission or not 
A velar EA kk TT ghee in question to the 

I. Darshan Singh admits tha: ghee belonged to him and he sold 
it to the S. L He has not been able to prove that the ghee was pure. 

The learned Sessions Judge considered that it was Darshan Sin 
from whom. the Sanitary Inspector purchased the sample of ghee and tha 
Ram Gopal should not be convicted because Darshan Singh did the selling 
and was present. Now it is difficult to adopt the view of the learned 
Judge for several reasons. In the first place Section 4(1) of the U. P. 
Prevention of Adulteration Act pemalises the selling or offering or exposing 
for sale etc. Although the actual selling may have been done by Darshan 
Singh it appears‘ to me that the exposing for sale was done by Ram Gopal 
because the shop belonged to Ram Gopal and goods could not have been 
exposed for ale in that shop without his consent. Darshan Singh is 
apparently a villager and he has no connection with the shop of Ram 
Gopal and it was Ram Gopal who allowed the ghee to be exposed for sale 
at his shop and who allowed it to be sold at his shop. The next point is 
that Section 40 of the Indian Penal Code in the second paragraph provides 
that the word “offence” in Section 109 denotes a thing punishable under 
any special or Jocal law as well as a thing punishable under the Indian 
Penal Code. The law of abetment therefore will apply to Section 4 of 
the Prevention of Adulteration Act. As there is.no express provision 
for the abetment of this offence the penalty therefore is the same as the 
penalty for the offence. In Section 107, Thirdly, Indian Penal Code, 
“Abetment” is constituted by intentional aiding of any act or illegal 
omission to do'a thing. It is clear that in the present case it would er] 
been impossible for Darshan Singh to have exposed the ghee for sale or 
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have sold it if Ram Gopal had not agreed to his doing so at the shop Caneel 
f Ram Gopal. Therefore it appears to me that Ram Gopal abetted the 75,7 
pa of Section 4 of the Prevention of Adulteration Act. Further as 
regards the meaning of “sale” in the Indian Sale of Goods Act, Act IM of Raw Ge oe 
1930, Section 4, it is provided that a contract of sale of goods is a contract pyvyoe 
whereby the seller transfers of agrees to transfer the property in goods  — 
to the buyer for a price. Now the price in question included the com- **#/ J. 
mission which was taken or was to be taken by Ram Gopal. He there- 
fore was interested to that extent in the sale of the goods and as the sale 
was made in his presence and he was to receive part of the purchase price 
do not think that it can be said that he did not take part in the sale. 
mere arranging of the sale by Darshan Singh will not show that Ram 
pal did not take part in the sale. 
This question of the liability of a commission agent had been before 
is Court in a ruling reported in Emperor v. Kedar Nath’. In that case 
edar Nath, a commission agent, doing business in Agra, had a quantity 
canisters of ghee sent to him for sale and this ghee was exposed for 
sale and the Chief Sanitary Inspector took some samples and found that 
\the ghee was adulterated and Kedar Nath was convicted. Mr. Justice 
Tudball held that he would come under Section 4 of Act VI of 1912. 
The learned Sessions Judge who made this reference and learned counsel 
in this Court have attempted to differentiate this ruling on the ground 
that the owner of the ghee was not present at the shop of Kedar Nath. 
ee ee to support the view that 
Justice Tudball considered that Kedar Nath, commission agent, was 
iable merely because the owner of the ghee was not present. It will be 
ificult to hold that a commission agent was liable when the owner was 
absent and when the owner happened to be present the liability ceased, 
and presumably if the owner went away again the liability would again 
arise. Such a doctrine of law would be very inconsistent. For these 
reasons I consider that the argument put forward in support of this 
reference and adopted by the learned Sessions Judge is unsound. I con- 
sider that the reasoning of the Magistrate was correct and accordingly I 
refuse to accept this reference. 














Reference rejected 
17. L. R 40 All. 661 
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Cryin to be taken into consideration in determining nature of their interest in tbe 
Die estate. ar 
T The father of a joint Hindu family has the power to divide the pro- 
Dao RATU perty at any time during his life without the consent of his sons, and, if 
D. V. Ragu he makes a division, it has the effect of separating, not only the father 


from the sons, but also the sons ‘wter se. 

In many cases it may be necessary, m order to ascertain the share of 
the outgoing member of a joint Hindu family, to fix the shares which 
the other coparceners are or would be entitled to, and in this sense, 
subject to the question whether these others have agreed to remain united 
or to reunite, the separation of one is said to be a virtual separation o 
all, Belebux v. Rukmabai, I. L. R. 30 Cal. 725. It is a settled rule th 
when the members of a family hold the family estate in defined 
they cannot be held to be joint in estate. But no definement of s 
need take place, when the separating member does not receive any sha 
in the estate but renounces his interest therein. His renunciation 
extinguishes his interest in the estate, but does not affect the status of t 
remaining members quosd the family property, and they continue to 
coparceners as before. The only effect of renunciation is to reduce the 
number of the persons, to whom shares would be allotted, if, and when, 
a division of the estate takes place. 


A division of right or a severance of the joint status may result, not} 
only from an agreement between the parties, but from any act or transac- 
tion which has the effect of defining their shares in the estate, though it’ 
may not partition the estate. If a document clearly shows a division of 
right, its legal construction and effect cannot be controlled or altered by 
evidence of the subsequent conduct of the parties, Balkishen Das v. Rar 
Nerain, I. L. R. 30 Cal. 738, i 

It sometimes happens that members of the family make statements 
which serve their purpose or proceed upon ignorance of the true position; 
and it is not their statements, but their relations with the estate, which 
should be taken into consideration in determining the nature of their 
interest in the estate. i 

APPEAL from a decision of the High Court of Judicature at Madras. 


A. M. Dunne, K. C. and P.-V. Subba Row for the appellants. ~ 
L. DeGruyther, K. C. and H. R. Abdul Majid for the respondents. 


The following judgment was delivered by 


Sir Sm SHApDI’Latr—These are two consolidated appeals from a decree 

Shed! Ld of the High Court of Judicature at Madras, by which that Court set aside 
a decree of the Subordinate Judge of Masulipatam dismissing the plaintiffs’ 
suit, and granted a declaration that the plaintiffs would be entitled to 
succeed, on the death of their mother, to a portion of the estate claimed 
by them. The principal question, on which elaborate arguments have 
been advanced by the learned counsel for the parties, is whether the 
plaintiffs’ maternal grandfather was, or was not, joint in estate with the 
ancestors of the contesting defendants. 


° __ The relationship of the persons concerned is indicated in the follow- 
ing pedigree:— ' 







| 
Pattabhiramaraju Krishnamaraju Akkiraju Ramaraju 


Buchi Venkayya = Venkatraghvaraju = Venkata Narasayya 
Chandrayya 
om re 
k 
k oe 
enkata Narasimmaraju Satyanarayanaraju 
y (Plaintif No. 1) (Plaintif No. 2) 


The common ancestor of the parties, Alluri Venkataraju, and his four 
ns constituted a joint Hindu family governed by the Mitakshara school 
f the Hindu law. They originally resided in Gudimellanka in the 
Godaveri District of the Madras Presidency, but in or about 1839 the 
eldest son, Pattabhiramaraju, severed his connection with the family and 
t went away to another village to earn his livelihood. After his departure 
| Venkataraju and his remaining three sons continued to live together, and 
y it seems that they were still living at Gudimellanka, when the father died 
\in 1842. Thereafter, the three sons left their ancestral village and moved 
first to Jangemsavaram, and finally took up their abode at Chintalapalli 
where they made their home. While they were living at that place they 
started business on a large scale, and acquired valuable properties with 
the profits of the business. 

On July 14, 1882, Krishnamraju and his son Wenkatraghvaraju were 
drowned in the Godaveri River; and the Courts below have concurred in 
holding that it was the father who died first, and that his son succumbed 

| shortly afterwards on that very day. Venkatraghvaraju left him surviv- 
ing a widow Narasayya and a daughter Chandrayya by his predeceased 
wife Buchi Venkayya. 

After the death of Krishnamraju and his son, Akkiraju and Ramaraju 
continued to carry on the business, and while they did not recognise the 
right of Venkatraghvaraju’s widow to inherit her husband’s share in the 
estate belonging to the family, they provided ample maintenance, not only 
for her and her step-daughter Chandrayya, but also for the widow and 
daughters of Krishnamraju. 

In 1894 Akkiraju died, and was succeeded by Ramaraju as the 
manager of the family estate. After the death of Ramaraju, which took 
place in 1903, there were dissensions between the descendants of the two 
brothers, which culminated, in 1908, in a suit for a partition of the joint 
estate. To that suit, which was brought by Subbaraju, a grandson of 
Akkiraju, not only were the other male descendants of Akkiraju and 

- Ramaraju impleaded as defendants; but also Venkatraghvaraju’s daughter 
Chandrayya and her two minor sons, who are’ the plaintiffs in the present 
case. No written statement was filed on behalf of the minors by their 
mother, who was appointed their guardian ad litem; but in the pleas 
raised by her on her own behalf she claimed the estate on the ground of 
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inheritance from her father who, she said, was separate from his colla 

terals. This plea gave rise to an issue about the jointness or otherwise o 

Venkatraghvaraju with Akkiraju and Ramaraju, but no evidence was 
adduced by the parties on that issue, and the judgment of the trial Court, 
which decreed partition of the estate, states that the issue “was given up 
by the parties.” The decree for partition granted by the Court of first 
instance was affirmed on appeal by the High Court. 

The joint property was duly partitioned in accordance with the 
decree, and it was not until April 3, 1918, that the suit, which has led, 
to these appeals, was commenced by Chandrayya’s sons against the mem~ 
bers of the Alluri family, who were in possession of the estate. They 
alleged that in or about 1839 there was a separation among the four so 
of Venkataraju, and that the proverty, which is the subject-matter of 
the suit, was acquired by Krishnamaraju and his son Wenkatraghvaraju, 
and devolved, at the death of the latter, upon his daughter as his heir 
under the Hindu law. They urged that the judgment pronounced it, 
the suit of 1908 was not binding upon them, and asked for a declaration’ 
of their right to succeed, after the death of their mother, to the property 
specified in the schedules attached to the plaint, which, they said, had 
belonged to their maternal grandfather. Their claim was resisted by the 
descendants of Akkiraju and Ramaraju on various grounds, including 
the plea that Krishnamaraju with his son was joint with his brothers, and. 
that on the deaths of the father and the son in 1882 the estate passed to: 
Akkiraju and Ramaraju by survivorship. This plea was upheld by the 
trial Judge, but his judgment has been reversed by the High Court. 

— Now, the first question, which their Lordships have to consider, is 
whether there was a separation or the joint family in the lifetime of 
Venkataraju. There can be no doubt that the father of a joint family 
has the power to divide the family at any time during his life without 
the consent of his sons, and, if he makes a division, it has the effect of 
separating, not only the father from the sons, but also the sons inter se. 
No evidence has, however, been produced to prove such a division by - 
Venkataraju, and the only circumstance, to which reference has been made 
in the arguments, is the migration in 1839 of the eldest son Pattabhira- 
maraju from his ancestral village to another village called Pothumatla, 
where he settled permanently. The family was, at that time, in straitened 
circumstances, and had no property except a small dwelling house. Not 
only did Pattabhiramaraju relinquish his interest in that house, ‘but, as 
found by the Courts in India, he severed his connection with the joint 
family; and after his departure he and his descendants had nothing to do 
with the other sons of Venkataraju. 

What is the effect of this renunciation upon the status of the other 
members of the family? It is argued that, when one member of a joint 
family separates from the other members, his separation operates as a 
separation of all the members of the family from one another. In many 
cases it may be necessary, in order to ascertain the share of the outgoing 
member, to fix the shares which the other coparceners are or would be 
entitled to, and in this sense, subject to the question whether these others 
have agreed to remain united or to reunite, the separation of one is fud 

EN 
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be a virtual separation of all, Balabux Ladburam v. Rukmabai!. It 
is a settled rule that when the members of a family hold the family estate 
in defined shares, they can not be held to be joint in estate. But no 
definement of shares need take place, when the separating member does 
not receive any share in the estate but renounces his interest therein. His 
renunciation merely extinguishes his interest in the estate, but does not 
affect the status of the remaining members quoad the family property, 
and they continue to be coparceners as before. The only effect of re- 
unciation is to reduce the number of the persons, to whom shares would 
allotted, if, and when, a division of the estate takes place. 
The courts below have, therefore, rightly held that the departure of 
ae eldest son did not effect a change in the status of Venkataraju and his 
other sons; and that they continued to. be members of the joint family. 


It appears that it was after the death of the father that his three sons 

gan to acquire property out of the profits of the business carried on 
them. The eldest of them, Krishnamraju, obtained from Government 
the monopoly of selling liquor in a taluk of the Godaveri District, and his 
youngest brother got a similar contract for selling another liquor. The 
+hird brother, Akkiraju, was engaged in the: work of a farmer of Crown 
ands. They were successful in their ventures, and it is stated that the 
aap properties acquired by them amounted in value to about 
1,50,000 in 1882, when Krishnamaraju and his son were drowned in 


the river. 


The learned Judges of the High Court have agreed with the trial 


udge that Venkatraghvaraju died after his father, and the question arises _ 


whether, at the time of his death, he was a member of a Hindu coparcenary 

with Akkiraju and Ramaraju, or whether he was separate from them in 

estate. On this point the High Court, dissenting from the Subordinate 

Judge, holds that, though the estate was not partitioned by metes and 

bounds, there was a severance of the joint status, with the result that they 

held the estate, not as joint tenants, but as tenants in common. The 

learned counsel for the parties have invited their Lordships” attention to 

various cases which define the nature of a Hindu coparcenary and the 

relations of its members inter se, and enunciate the principles which should 

be followed in determining the question of the severance of the joint 

status. The leading case on the subject is that of Appovier v. Rema 

Subba Aiyan*, where Lord Westbury expounds the law in these terms:—- 

According to the true notion of an undivided family in Hindu Jaw no 

individual member of that family, whilst it remains undivided, can predi- 

cate of the joint and undivided property, that he, that particular member, 

has 2 certain definite share. No individual member of an undivided fami- 

ly could go to the place of the receipt of rent, and claim to take from 

the collector or receiver of the rents, a certain definite share. The pro- 

ceeds of undivided property must be brought, according to the theory of 

an undivided family, to the common chest or purse, and then dealt with 

according to the modes of enjoyment by the members of an undivided 
family. 

After stating that the property ceases to be joint property, if it is 

130 L A. 130=L L R. 30 Cel. 725 111 Moo. L A. 75 
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held in defined shares, and that an actual partition of the property is n 
necessary’ for making the family a divided family, he makes the following 
observations:— 

It is necessary to bear in mind the twofold application of the word; 
‘division.’ There may be a division of right, and there may be a division 
of property. 

Now, it is not suggested tha- in the present case the brothers ever 
effected a partition of their estate by metes and bounds. The question 
is whether there was a division oz rights in the estate. Their Lordships 
are, however, unable to find any document which caused a severance o 
the ‘joint status in this case. The trial Judge has examined various letter 
written by the members of the ramily and their employees engaged in 
the-Abkari and other business carried on by the brothers, and they show 
that all the three brothers were jointly interested in various conce 
and it appears that it was out of the profits thus made by them that th 
acquired immovable properties. i 

It cannot be disputed that after the death of Venkatraghvaraju im 
1882, Akkiraju and Ramaraju treated all the properties as the estate of 
the joint family and claimed to be proprietors dea by survivorship 
This would undoubtedly be an interference with the widow’s right, if 
her husband had died as a divid2d member of the family. It is cleay 
that, though she had influential paternal relatives to support her cause, 
they, not only did not put forward her right to succeed to her husband’ 
estate, but recognised that she was entitled only to maintenance, an 
accepted the arrangement by which she was granted the income of a pl 






of land in ljeu of her maintenance. It is significant that neither th 


daughter Chandrayya, even after attaining majority, nor her sons, took 
any active steps to repel the attack on their rights of inheritance un 
1918; when the sons brought the present action. 

The learned Judges of the Eigh Court think that the brothers held. 
the estate as tenants in common and could not, therefore, be joint in 
status. ‘They observe that ` 

if there is nothing like Exhibits CC series in the case, the proper inference 
to draw is that the family is 2 Hindu joint family, and the question is 
what is the proper legal inference to be made, keeping the Exhibits CC 
series in consideration, from the other facts appearing in the case. 

In view of the importance attached to the documents included in 
exhibits ‘CC series, it is necessary to examine them with some ‘care. 

- It appears that Krishnamraju had obtained a licence for selling arrack 
liquor in 1876 in the Taluk of Narsapur, and that his brother Ramaraju 
held a similar licence for selling toddy in the same taluk. Now, Rule 5 
of the rules governing the “exclasive privilege of aera toddy” pres- 
cribes that 

the holder of the licence shall not hold or have any interest in the exclu- 

sive privilege of manufacturing and selling arrack in the part'of the district 
~ to which his licence relates; 
vide, Exhibit CC. A similar prohibition applied to the holder of a licence 
for selling arrack. The brothers, however, were licensees for selling toddy 


„æ 
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id arrack in the same area, and their joint interests in both the licences 
fended against the rule.. This violation of the rule did not escape notice. 
_complaint was made against them to the Collector of the district who 


irected the Tehsildar of Narsapur to:make an enquiry whether the bro- ~ 
yers were interested in both the contracts. It was during the course of p 


iis enquiry that Krishnamaraju stated that he and Ramaraju were divided, 
ad that he himself had only the arrack business and had nothing to do 
ith the toddy contract for which Ramaraju alone was responsible, Exhi- 
it CC(2). An exactly similar statement was made by ee 
xhibit CC(3). 

Now, this statement of Krishnamaraju, which runs counter to a 
ybsequent statement made by him in 1882 that the brothers were co- 
yarers in the estate, has been held by the trial Judge to be false; but the 
‘arned Judges of the High Court did not think that the two. statements 
rere irreconcilable. They explain that what the brothers intended to 
y in 1876 was that “they had been divided in status” before 1876, and 
ère, therefore, tenants in common in that year; and that the statement 
f Krisbnamaraju in 1882 also meant that the brothers were interested 
ı all the properties as tenants in common, and not as joint tenants. This 
cplanation might remove the objection of inconsistency between the 
wo statements, but it would not satisfy the rule that the holder of a 
cence for selling one liquor “shall not have any interest” in the licence 
or selling another liquor in the same locality. The brothers, even if 
aey were tenants in common in respect of the liquor contracts,’ would 
ill be interested in the profits and losses resulting from each of those 
sntracts. And this was exactly what was prohibited by the rule. 

Their Lordships regret that they are unable to accept the interpreta- 
on placed by the High Court upon the statements, and they agree with 
re trial Judge that the statements made by the two brothers in 1876 
rere false. It sometimes happens that persons make statements which 
arve their purpose or proceed upon ignorance of the true position; and 
; is not their statements, but their relations with the estate, which should 
e taken into consideration in determining the issue. 

The vital factor in a case of this kind is the nature of the interest 
rhich the members of the family have in the estate. As stated, if there 
as been a division of their right to, or severance of their interest in, the 
state, they must be held to be separate in status, though there has been 
o physical division of the property, and though there may be no separa- 
ion in food or dwelling; Amritrao v. Mukundrao?. If, on the other 
and, there has been no such division of right or severance of interest, 
hey continue to be joint in estate, and mere cesser of commensality would 
ot make them separate in estate, as a member may become separate in 
ood or residence for his convenience. A division of right or a-severance 
f the joint status may result, not only from an agreement between the 
rarties, but from any act or transaction which has the effect of defining 
heir shares in the estate, though it may not partition the estate. If a 
locument clearly shows a division of right, its legal construction and 
ffect can not be controlled or altered by evidence of the subsequent 

i "15 Nag. L. R: 165 Pc 
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Qu. conduct of the parties, Balkishen Das v. Ram Narain Sabu‘. 
EE Having regard to these principles, which are established by the cases 
— cited in the course of the arguments at the Bar, their Lordships concur 
A. V. Rayu in the conclusion reached by the trial Judge that Venkatraghvaraju was 
D. V. Rayu Joint in estate with Akkiraju and Ramaraju when he died in 1882, and 
— that his interest in the estate passed by survivorship to the other coparce- 
rect rq ners, and could not descend to his heirs under the Hindu law. The evi- 
dence is strongly in favour of this conclusion, and, apart from Exhibits 
CC, which have been already discussed, the High Court is in agreemen 
with the trial Judge as to its effect. 

In view of the plaintiffs’ failure on the merits, their Lordships fin 
it unnecessary to determine the plea that the rule of res judicata operates 
as a bar to the present claim. This plea raises a difficult question, upan 
which their Lordships do not desire to express any opinion. 

The result is that the decree of the trial Judge dismissing the sui 
should be restored. Their Lordships will, therefore, humbly advise 
Majesty that the defendants’ appeal should be allowed, and that prefe 
by the plaintiffs should be dismissed. The plaintiffs must pay the 
incurred by the defendants here zs well as in the High Court. 

Appeal alowe 

Douglas, Grant and Dold—Solicitors for the appellants. 

G. K. Kennepalli—Solicitors for the respondents. 

“30 L A 139=L L. R. 30 Cal 738 








CIL HAR PRASAD and ANOTHER (Plaintiffs) 

ee = VETSIUS 

a BOOL CHAND (Defendant) * 

1 Asg. 277 Allabsbad High Court tA Tale valued at Rs. 1200—Cognizable by 
e two Judges at the time of fili-g—Subsequently i diction ofi 

oa single Judge raised to Rs. 2,000—Whether ina cognizable by a single 

Autsop, J. Judge. 

Where the valuation of a second appeal to the High Court was Rs. 1,200 
and at the time when it was filed it was cognizable by two Judges under 
the rules made by the High Court, but during the pendency of the appeal 
the lary jurisdiction of a single Judge was raised upto Rs. 2,000. 
Hela, that if by an amendment of the rules the constitution of the Benches 
is altered the appeal still lies to the High Court, and the appellant cannot 
claim that the appeal must be heard by a Bench as constituted before the 
rule was amended. Accordingly the appeal was cognizable by a single 
Judge of the High Court. p 

SECOND APPEAL from the decision of the Additional Subordinate 
Judge of Allahabad. 

N. P. Asthana and M. L. Chaturvedi for the appellants. 

Panna Lal for the respondent. 


The Court delivered the following judgment:— 


Sul usan, The question referred to this Bench is whether the appellant can 
arg claim as of right that this appeal should be heard by a Bench of two 


*S. A. 527 of 1934 
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‘judges of this Court. The valuation of the appeal is Rs. 1,200 and ac Gm 
the time when it was filed it was cognizable by two judges under the <= 
rules made by this Court. Recently the pecuniary jurisdiction of a single —— 
judge has been raised up to Rs, 2,000 and the appeal is now cognizable Har Pras 
by a single Judge. f Roce C 
The learned counsel for both the parties urge before us that there © — 
was a substantive right vested in the appellant to have the appeal heard ae 
by a Bench of two judges only and not by a single judge. No doubt it Allsop, J. 
jis well established that the right of appeal is a substantive right and any 
rrule taking away the right of appeal cannot have a retrospective effect . 
as to destroy that right. But under Section 100, C. P. C. the appellant 
d a right of appeal to the High Court from the decree passed in appeal 
the Subordinate Judge on the grounds mentioned therein. The right 
as to appeal to the High Court and not to any particular Bench of this 
urt. Under Section 108(1) of the Government of India Act this 
igh Court has made its own rules providing for the exercise of its 
pellate jurisdiction by one or more judges or by Division Courts con- 
stituted of two or more judges. This rule is exclusively for regulating 
e procedure in this Court as regards the constitution of Benches. We 
unable to hold that the appellant has any vested right in such a 
nstitution. If by an amendment of the rules the constitution of the ° 
ches is altered the appeal still lies to the High Court, and the appellant 
cannot claim that the appeal must be heard by a Bench as constituted 
fore the rule was amended. We accordingly hold that the appeal was 
ognizable by a single judge of this Court. Let the case be returned to 


e single judge for disposal 


1936 


GUR MAUJ SARAN Caminear 
Versus 1936 
THE RADHASWAMI SATSANG SABHA, DAYAL BAGH, AGRA pay 
THROUGH NARAIN DAS* Aug. 25 





Criminal Procedure Code, Sec. 147—Dispute between rival religions sects about op 7 
the rights of the parties in a ‘Samadl’—Proceedings under Sec. 147 to be í 
taken—Not proper to use officiel means to enable eny party to trespass upon 
lend in the possession of another. á 

An application was made to the District Magistrate by the Dayal Bagh 
party of the Radhaswami religion asking him to fix 2 date upon whi 
they could perform a bbendera ceremony in a building or place in Agra, 
in the possession of the Swami Bagh party, where the ashes of one of the 
accepted gurus were kept, and asking him also to make arrangements to 
enable the ceremony to be performéd without a breach of the peace. ‘The 
District Magistrate passed an order in which he expressed an opinion that 

_ a judgment in a suit between the parties did not imply that the Dayal 
Bagh party were not entitled to use the Semedb for the purpose of per- 
forming a bbhenders and he therefore said that he would make arrange- 
ments to see that the bhendera was performed without a breach of the 
peace.” He said that he would, if necessary, pass orders under Section 144, 
Criminal Procedure Code. When the Swami Bagh party came to know ® 
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of this order they made an application to the District Magistrate objectin 
to it, but he refused to reconsider the order. Subsequently he oe 
another order which he described as an administrative and executive order 
not intended to affect the civil rights of the parties, and in this order he 
directed that certain police arrangements should be made. The result 
was that the bhsndere was performed. Against these orders the Swami 
Bagh party made the present application in revision. Held, that it is 
not necessary to set aside any or the orders which have already served their 
purpose. It is sufficient to say that the District Magistrate not having 
taken action under Section 147, Criminal Procedure Code, his expression 
of opinion about the rights of the parties in the ‘Semadb’ is not binding 
on the Swami Bagh party. And in so far as the District Magistrate direc 
certain subordinate Magistrates and police officers to attend at the ‘ 
on a particular date in order to preserve the peace, the Court is not 
cerned with his order. It would, however, suggest that it is not p 
to use official means to enabe any party to trespass upon land in 
possession of another unless it is decided in the exercise of some jurisdi 
tion that the party who wishes to enter upon the land is entitled to do 


CRIMINAL REVISION from an order of GimisH Prasan Ma 










Esq., Additional Sessions Judge cf Agra. 


Allsop, J. 


K. N. Katju for the applicant. : 

Sir Tej Babadur Sapru and K. Verma for the opposite party. i 

M. Waliullab (Assistant Government Advocate) for the Crown. ,” 

The following judgment was delivered by 

ALLsop, J.—This is an application in revision asking that three ord 
passed by the District Magistrate of Agra should be set aside. Th 
orders were passed as a result of a dispute between the two sections o 
the believers in the Radhaswami religion. These two sections are kno 
as the Dayal Bagh and the Swami Bagh sections. According to the be- 
lievers in the Radhaswami faith, there is always some person who is the 
incarnation of the deity. The dispute between the two sections is about 
the identity of this person at the present time. The person who is the 
incarnation of the deity is known ss a guru. There have been a number of 
former gurus some of whom were accepted as such by all the follower 
of this faith. The ashes of one or these accepted gurus are in a building 
or place in Agra. This building or place has been in the possession of 
the representatives of the Swami Bagh section for a number of years. 
In 1923 two members of the Dayal Bagh section made an application tc 
the District Judge alleging that the persons in possession of this building 
or place were holding it as trustees and asking that they should be directed 
under the provisions of the Charitable and Religious Trusts Act tc 
furnish accounts. The reply wes that there was no trust and that the 
persons in possession were not trustees. The result was a suit under thc 
provisions of the Act instituted by the persons in possession in order tc 
obtain a declaration that there wes no trust. This suit was dismissed by 
the Subordinate Judge and his decision was upheld by the Hon’ble Higl 
Court in the year 1929. ‘Thereafter on June 12 of that year some mem- 
bers of the Dayal Bagh section mzde an application to the District Magis- 
trate asking for assistance to enable them to perform a certain ceremony 
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et as a bbandara in the building or place where the ashes were kept. 
n June 22, the District Magistrate passed an order that it was obvious 
from the decision of the High Court that the Dayal Bagh section was as 
much entitled to use the place or building (known as a Semadh) as the 
other section for the purpose of religious ceremonies and otherwise. The 
Swami Bagh section instituted an appeal before their Lordships of the 
Privy Council and it was held in that appeal that there was no trust and 
that the persons in possession, that is, the members of the Swami Bagh 
party, were not holding the building as trustees. The result was that the 
‘suit of these persons was decreed and they were granted a declaration 
\that there was no trust and that they were not in possession in the 

pacity of trustees. They had, however, in their plaint included a third 

plief asking for a declaration that the Dayal Bagh section was not 
entitled to use the ‘Samadh’ and had no right in it. That declaration 
as not granted in terms. After the decision of their Lordships on 
ch 5, 1935, an application was again made to the District Magistrate 
the Dayal Bagh section on November 22, 1935, asking him to fix a 
date upon which they could perform a bhendera ceremony and asking 
him also to make arrangements to enable the ceremony to be performed 
without a breach of the peace. I should mention perhaps that a bhendara 
ceremony had admittedly been performed in 1929 after the first applica- 
ion to the District Magistrate. It is alleged by the Swami Bagh section 
t no further bbandara was performed between that year and the year 
1935. I do not know whether this is admitted but the question is ir- 
elevant for the decision of the matter before me. The District Magistrace 
n December 12, 1935, passed an order in which he expressed an opinion 
at the judgment of their Lordships of the Privy Council did not imply 
t the Dayal Bagh section were not entitled to use the Semadh for the 
[purposes of performing a bhandera and he therefore said that he would 
make arrangements to see that the bhendara was performed without a 
breach of the peace. He said that he would, if necessary, pass orders 
under Section 144 of the Code of Criminal Procedure. This order was 
passed without any notice having been given to the members of the 
Swami Bagh section. They, therefore, when they came to know of it, 
made an application to the District Magistrate objecting to it. On 
December 26, 1935, the District Magistrate passed another order in which 
he refused to re-consider the previous order of December 12. Then on 
December 27, 1935, he passed a third order which he described as an 
administrative and executive order not intended to affect the civil rights 
of the parties. In that order he directed that certain police -arrangements 
should be made. ‘The result was that the bhendara was performed on 
December 28, 1935. It is against the three orders of December 12, 1935, 
December 26, 1935 and December 27, 1935, that this application is made. 
I am asked to set these three orders aside. It is argued that the District 
Magistrate had no jurisdiction to pass any of these orders. It is obvious 
that the District Magistrate was not intending to take action under the 
provisions of Section 147 of the Code of Criminal Procedure. If he had 
intended to do that, he would have followed the procedure laid down in 
the section and among other things he would have issued notice to the 
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Camar members of the Swami Bagh section. It is perhaps too much to say tha 
īss the District Magistrate was acting #lfra vires in expressing an opinio 
— about the rights of the parties in the ‘Samadh’ because I suppose that any 

person is entitled to express an opinion if he wishes to do so. I must 

J point out however that the District Magistrate was not authorised by 

Rapraswaut any rule of law to an order which could be binding upon anybody 

Serwa unless he passed an order under the provisions of Section 147 of the 
— Code of Criminal Procedure. He was entitled to his opinion that the 

Alsop, J. members of the Swami Bagh section are not in any way bound by the order 
which he purported to pass. In so far as the District Magistrate directed 
certain subordinate Magistrates and police officers to attend at th 
‘samadh’ on a particular date in order to preserve the peace, I am n 
concerned with his order. I would, however, suggest that it is nèt 
proper to use official means to enable any party to trespass upon land in 
the possession of another unless it is decided in the exercise of some juris 
diction that the party who wishes to enter upon the land is entitled to 
so. It is not necessary to set aside any of the three orders which ha 
already served their purpose. It is sufficient to say as I have done that 
the orders of December 12 and December 26, 1935, are not binding on 
the members of the Swami Bagh party. The third order was not intended 
to affect any rights and therefore. it is not necessary to say more about 
it. If in the future it is necessary for the purpose of preserving 
peace, it will be for the District Magistrate to decide whether the membe 
of the Dayal Bagh party are entitled to enter upon the premises of the’ 
samadh in order to perform religious ceremonies and he may find i 
necessary to take proper proceedings under Section 147 of the Code o 
Criminal Procedure. I have been asked to express an opinion upon th 
effect of the judgment of their Lordships of the Privy Council. I d 
not think that it would be proper for me to do so at this stage. It is n pS 
within my jurisdiction to take proceedings under Section 147 of the Cody 
of Criminal Procedure and I should therefore be usurping a function 
which is not properly mine in deciding whether the members of the Dayal 
Bagh section are entitled after the decision of their Lordships to us the 
Semadh for the purposes for which they claimed to use it. The District 
Magistrate must be free to come to his own decision and it must be left 
thereafter to the parties to take such steps as may legally be open to 
them. If the matter goes to the Civil Court, as it may go in accordance 
with: Section 147 of the Code of Criminal Procedure, it would not be 
right that any opinion expressed by me at this stage should influence the 
decisiori of the judge who would have to try the suit. I do not think 
that it is necessary for me to set aside any of the three orders against 
which ‘the applicants make objection. I have expressed an opinion about 
the effect of these orders and that should be sufficient. I reject the 
application.. j i 














_ Application rejected 
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RAM PRASAD (Defendant) 
Versus 
BISHAMBHAR NATH (Plaintiff) AND HAR NARAIN AND 
OTHERS (Defendants) * 

Hindu Law—Legal mnecessity—Joint family of father and minor sons—Money 
borrowed on security of proferty for completing -an unfinished house, and. 
for financing a business carried on by father for some time—Business main- 
stay of faemily—Whether legal necessity proved. 

Where the father of a joint Hindu family consisting of himself and his 
minor sons borrowed money on the security of property for the purposes 
of completing an unfinished house which would have suffered considerable 
damage if it was not immediately completed, and for financing an iron 
foundry business which had been carried on by the father for some time 
and which was the mainstay of the family, beld, that in the circumstances 
there was legal necessity for the loan in question and that being so the 
mortgaged property whether ancestral or’ not was bound and so were 
all the members of the family. 

Ram Nath v. Chirenji Lal, 1935 A. L. J. 177 F.B. relied on. 

Fist APPEAL from a decree of M; Axis Nomant Eso., Subordinate 
udge of Agra. 

\ S N. Sen and B. Malik for the ap 
S. K. Dar, S. N. Verma, G. S. SEE and Jagdish Swarup for the 


respondents. 
The Court delivered the following judgment:— 


This is a first appeal by one of the defendants, Ram Prasad, against 
decree passed by the learned Subordinate Judge of Agra, decreeing the 
plaintiff-respondent’s claim for the enforcement of a certain mortgage. 
Amongst the original respondents to this appeal was one Brij Behari, a 
minor, who appeared through his mother Mst. Bangalo. Since the filing 
of the appeal Brij Behari has been declared to be a major and an applica- 
tion was made by counsel on bis behalf today praying that he should be 
transferred from the y of respondents to the array of the appellant. 
Counsel for the respondents objected but we thought it proper that 
Brij Behari who is a son of the mortgagor and who was a minor when the 
debt was incurred, should have an opportunity of contesting before us 
the findings of the court below. The appeal, therefore, now stands as 
the appeal of Ram Prasad and Brij Behari. 

The suit arises out of a mortgage bond dated February 19, 1921 
which was executed in favour of the plaintiff-respondent by Har Narain 
defendant No. 1 on behalf of himself and as guardian of his three minor 
sons. Defendants Nos. 2, 3 and 4 were the minor sons, one of whom, 
as we have stated, Brij Behari, has become major and is now an appellant. 
Ram Prasad is defendant No. 9 and is a transferee of the subject-matter 
of the mortgage. Certain other defendants are transferees of part of the 
mortgaged property, whilst defendant No. 13, Babu Lal, was a co-mort- 
gagor with the plaintiff, but by reason of a partition between them the 
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mortgage had been, allotted entirely to the plaintiff who consequently 
brought these proceedings in his own name making his original co-mort4 
gagee 2 pro-forma defendant. 

The property mortgaged consisted of two houses Nos. 838 and 
838{1. The mortgage recites that the mortgagor was under a necessity 
to raise a loan for the construction of balakbenas over his new house and 
for purposes of his business. By the mortgage-deed he borrowed a sum 
of Rs. 8,000 and agreed to pay interest at the rate of 0-11-0 per cent. 
per mensem compoundable quarterly. Interest having fallen in arrear 
the plaintiff has brought this suit impleading the original mortgagor and 
his family and subsequent transferees claiming a sum of Rs. 8,000 prin 
cipal and Rs. 6,765 interest which the plaintiff has calculated at the ra 
of 0-11-0 per cent. per mensem simple. 

minor sons of the mortgagor and Ram Prasad contested 
validity of this mortgage in the court below and took all possible ground 
open to them. They denied due execution of the mortgage-deed and t 
passing of consideration, but upon these issues the learned Subordina' 
Judge found in favour of the plaintiff. It is now conceded that the 
mortgage sued upon was duly executed and that the consideration named, 
therein did pass from the plaintiff to the mortgagor, Har Narain. 

It was further urged on behalf of the defendants in the court below) 
that the property mortgaged was ancestral and that there was no legat 
necessity to support the loan. Upon these issues the learned Subordinate, 
Judge found that at least part of the property was ancestral, viz., house 
No. 838. As to house No. 838|1 it wauld appear that the learned Judge 
was of opinion that this was not ancestral property but was self-acquire: 
by the mortgagor himself. The learned Subordinate Judge, however 
was abundantly satisfied that there was legal necessity to support this | 
He finds that the money was borrowed for the purposes of completing ai. 
unfinished house and for financing an iron foundry business upon which 
the family was entirely dependent. 

Two points have been taken on behalf of the appellants before us 
and we shall deal with them very shortly. 

It has first been contended that both the properties comprised in the 
mortgage must be regarded as ancestral. The evidence and documents 
seem to show that at least 2 part of the site upon which house No. 838]1 
was built came to Har Narain upon a partition of the family property. 
Further, Har Narai -stated in evidence that the remainder of the site 
was purchased by him in 1911 and 1913 with money which he had 
obtained as his share of the family funds upon partition. ‘There is no 
evidence whatsoever to contradict Har Narain and it would appear 
established that at least the site of house No. 838|1 was partly ancestral 
property and partly property acquired by the mortgagor out of the ancestral 
funds. However, from the evidence it is clear that very little, if any, 
of the building of house No. 838|1 can be regarded as ancestral property. 
Har Narain said that the lower storey of this building was built with funds 
acquired upon partition of the family property, but having regard to the 
fact that he had spent nearly Rs. 2,000 out of these funds in buying this 
site there would be very little left before the commencement of the 
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uilding. It may be that the building had been commenced by family 
ds, but the evidence suggests that the greater part of it was built by 
money borrowed from the present mortgagee. 

It appears that at the time this mortgage was executed, viz., on 
February 19, 1921 the house No. 838|1 was in an unfinished state. 
According to one witness for the plaintiff part of it was unroofed and 
the building such as it was unplastered. There were no door leaves in 
position and from his description there appears to be a little more than 
a shell consisting of one lower story. To leave a building of this kind in 
such a condition would be disastrous. It would be a very risky thing 
o do in any country, particularly in India where owing to varying 

imate and torrential rain, a prudent owner of an unfinished house of 
is kind would hasten to raise the necessary funds to make it weather- 
roof. The evidence is that the sum of Rs. 6,000 or 7,000 was required 
complete this building. On that account money was borrowed and 
e building was completed. It has been urged before us by counsel 
for Brij Behari that this money could not have been needed because 
shortly before, viz., on July 15, 1920, Har Narain had borrowed another 
im of Rs. 12,000 and in that mortgage the necessity for the money is 
stated as being for increasing the height of the ceilings of the new house 
‘adjoining the ancestral godown and for adding to it a second storey by 
‘constructing balakbenas and also for the purpose of starting the business 
of casting iron weights and measures. From the evidence it would 
appear that all this money, viz., Rs. 12,000 and 8,000 was required for 
pleting this building and in our view subsequent events have shown 
t this evidence is true. The present appellant, Ram Prasad, bought 
ouse No. 838|1 from Har Narain on April 24, 1924 and actually paid 
for it a sum of Rs. 23,000. The evidence discloses that before the loan 
there was merely a shell of a building but that after this loan amounting 
altogether to Rs. 20;000 there was a building which was a few years 
later sold for Rs. 23,000. In those circumstances we can well believe 
that a considerable amount of money was spent upon house No. 838/1 
round and about the years 1920 and 1921 and events have subsequently 
shown that this money was very well and prudently spent. In the year 
1924, as we have pointed out, Har Narain by the sale of this house received 
back all the money he had borrowed and more. The learned Subordinate 
Judge has considered the evidence upon the question as to how this 
house came to be built and he was satisfied that it was very largely built 
by the money borrowed from the present plaintiff. 

It has been urged before us that the site of this house at least was 
ancestral and that the first portion built was built out of ancestral funds. 
Consequently the remainder of the house became ancestral though it was 
built out of borrowed money. By what term the completed house could 
be properly described is really of no importance in this case because 
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whether the house No. 838|1 be properly described as ancestral or non- ` 


ancestral matters not having regard to our view of the facts. We are 
satisfied upon the evidence that this sum of Rs. 8,000 which was advanced 
to Har Narain upon the security of the ancestral house No. 838 and 
upon the security of the house No. 838|1 was required by Har Narain 
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for purposes which amount in law to legal necessity. i 
In the first place as we have pointed out the house No. 838|1 in av 
unfinished condition would very soon become worthless. One wet 


Ram cone season and an asset may well become a liability. - It was incumbent upon 
Butauanan Har Narain as a prudent father or manager of a family to take steps to 
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complete the house and thus make it into a real asset. To allow the 
house to remain unfinished and to crumble away would be a most 


Genga Neth, imprudent thing to'do-and in the circumstances borrowing the money to 


J. 
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complete the house was in our view a perfectly justifiable act on the part 
of the father. There was a real necessity for this money because if ir 
was not advanced, property which was valuable and which would tend 
to become more valuable would be lost for ever to the family. 

The description of the house in its unfinished state given by som 
of the witnesses satisfies us that there was a real need for Har Narain f Eer 
borrow this money to complete the house and thus bring into being>.' 
really valuable asset which eventually was sold for Rs. 23,000. Had 
not borrowed the money the family would inevitably have suffered los. 

We are further satisfied upon the evidence that Har Narain was 
justified in borrowing money for kis iron foundry business. It has been; 
urged that this was a new business, but the defendants’ evidence is to the: 
contrary. Har Narain himself admits thar the business was started as 
early as the year 1914 whereas his witness Sadho Ram stated “Har N 
had iron business since the time of his ancestors.” That would suggest s 
that the iron business was ancestral. However, whether it was ancestral 
or not it was not new in 1921 because on Har Narain’s own showing it 
had then been in existence for at least seven years. It would appear that 
Har Narain had been concerned in the iron trade for some time beca 
there is upon the record a document dated February 29, 1920 by which 
Har Narain relinquished his share in a partnership conducting an iron 
foundry to his partner the present appellant, Ram Prasad. Having 
relinquished his share in this partnership it might well be that Har Narain 
wanted some money to commence another business to replace this one or 
to enlarge the scope of a personal business which he might have had as 
well as the partnership business. “The evidence upon this is not clear, 
but one thing is certain that in so far as any part of Rs. 8,000 borrowed 
from the plaintiff went into an iron business it went not into a new 
business but into à business which had existed for some time. It might 
have been a new business in this sense that it was a business started to replace 
an old one, but it is certain that Har Narain was a man who had been 
actively employed in the iron business for many years and very possibly 
had received this business from his ancestors. According to Har Narain 
he and his family had depended entirely upon the profits of the iron busi- 
ness and such rent as they could obtain from houses Nos. 838 and 8381. 


, It would therefore appear that the iron business was the mainstay of the 


family and was the only income producing business or property belonging 
to them. In such circumstances we are bound to hold that a prudent 


. man would be justified in borrowing a reasonable sum in order to keep 


such a business going, or in order <o start a fresh business to replace an 


older one which he had previously conducted and disposed of at a 
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rofit. 
\. Ie has been urged before us that the present case is concluded by the 
case of The Benares Bank, Limited v. Heri Narain’, At page 716 Sir 
Dinshaw Mulla, who delivered the judgment of the Board, stated:— ` 
Next it was argued that a business started by the father as manager, 
even if new, must be regarded as ancestral. Their Lordships do not agree. 
It is in direct opposition to the ruling of the Board in Senyasi Cheren 
Mandal v. Krishnadben Benerji. The judgment in that case proceeded 
on the broad ground that the manager of a joint family has no power to 
| impose upon a minor member of the family the risk and liability of a new 
business started by him .. The power of the manager of a joint family 
\ governed by the Mitakshara Law to alienate immoveable property be- 
longing to the family is defined in Verses 27 to 29 of Chapter I of the 
Mitakshara. The judgment of the Board in Hunoomen Persad Penday v. 
Mussinmat Babooee Munraj Koonweree relied on by the bank, was founded 
apparently on those verses. A new business, their Lordships think, is not 
within the purview of those verses. It does not make any difference that 
the Manager starting the new business is the father. Their Lordships 
find that the balance of authority in India is in accordance with this 
view. 

As we have pointed out previously the iron business in question was 

rtainly not new and was in all probability an ancestral business as stated 
“by the defendants’ witness, Sadho Ram. In any event whether ancestral 
or not it was an oldish business which had been carried on by the father 
‘and which produced the income upon which the family in the main 
depended. Whether money can properly be borrowed for the purposes 

f such a business is not covered by the case to which we have previously 
eferred. However, in a Full Bench decision of this Court, viz., Ram 
Vath v. Chiranji Lal’, it was laid down that the mere fact that the money 
borrowed by a manager was required for the purposes of a new business 
would not by itself be any justification for the alienation of family pro- 
perty, but on the other hand if in addition thereto, it could be shown that 
there was either a pressure or necessity to continue that business as it was 
the mainstay of the family, or that the particular transaction was at the 
time beneficial to the family and the family estate, the transaction might 
well be valid and would be upheld. The question whether the transaction 
was for such benefit or not was a question of fact depending upon the 
circumstances of the case. In our view in the present case it was 
established that the iron foundry was the mainstay of the family and 
that it was necessary to borrow money for the purposes of business and 
also for the purposes of completing an incomplete house which would 
have suffered considerable damage if it was not immediately completed. 
In those circumstances we are satisfied that there was legal necessity for 
the loan in question and that being so the mortgaged property whether 
ancestral or not is bound and so are all the members of this family. 

In the result, therefore, we see no ground whatsoever for interfering 
with the finding of the learned Subordinate Judge in this case and that 
being so this appeal must be dismissed with costs. In our view the 
costs of this appeal must be borne by Ram Prasad personally. His con- 
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duct in this case is outrageous. He is a subsequent mortgagee from Ha 
Narain of house No. 838. By tkat mortgage Ram Prasad advanced 
sum of Rs. 12,000 to the mortgagor. Out of this Rs. 12,000 Ram 
Prasad retained a sum of Rs. 9,775 in order to discharge the plaintiff’s 
mortgage now sued upon. He never paid’ this sum to the plaintiff and 
now has taken every objection he possibly can to the enforcement of the 
mortgage of the plaintiff. The canduct of Ram Prasad has brought on 
this litigation and in our view he should be made to pay the costs of this 
appeal personally. ; 
Appeal dismissed 


EM-EROR 
VETSUS 
MALKHAN SINGH* 
Criminal Procedure Code, Sec. 482—Ovder tinder—Need not be passed on the d 
on which offence occxrs. 

There is no provision in Section 482, Criminal Procedure Code, as there 
is in Section 480, that the court should take proceedings the same day as 
that on which the offence is committed. Accordingly an order un 
Section 482, Criminal Procedure Code, need not be passed on the day o 
which the offence takes place. : 

CRIMINAL REFERENCE made by SHamsut Hasan Esq., Sessions - 
Judge of Aligarh. 

Shiv Charan Lal and K. D. Malaviya for the applicant. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

BENNET, J.—This is a reference by the learned Sessions Judge of 
Aligarh recommending that an order under Section 482, Cr. P. C. by a 
Magistrate for the prosecution of one Thakur Malkhan Singh, Advocate, 
under Section 228, I. P. C. should be set aside but that the trial of this 













_ person under Section 189, I. P. G, should proceed. The facts are that 


a Magistrate who had been sitting as a returning officer passed an order 
on December 12, 1935 to the efect that he was disposing of certain 
revenue cases and he was interrupted by Thakur Malkhan Singh inten- 
tionally and also threatened by him. The point taken by the learned 
Additional Sessions Judge is that the interruption was on the previous 
day, December 11, and that the order should have been passed on that 
day and not on December 12. The argument of learned counsel which 
has been accepted by the court below is that an order under Section 482, 
Cr. P. C. must be passed on the aay on which the offence occurs. This 
argument is based on the fact that an order under Section 480, Cr. P. C. 
must be passed‘on the day on which the offence occurs. In Section 480 
(1), Cr. P. C., it is stated that when any offence under Sections 175, 
178, 179, 183 or 228 of the Indian Penal Code is committed in the view 
or presence of any Civil, Criminal or Revenue Court, the court may 
cause the offender to be detained in custody and at any time before the 
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kising of the court on the same day may, if it thinks fit, take co izance 
of the offence and sentence the offender to fine not exceeding two Racal 
rupees etc. Now this section provides for summary punishment by a 
court although that court néed not be a criminal court but may be a 
civil or revenue court. In conferring this peculiar jurisdiction on courts 
which are not criminal courts the legislature introduced the limitation 
that the jurisdiction must be-exercised before the rising of the court on 
the day on which the offence is committed. As the jurisdiction was a 
peculiar one it was not unnatural that the legislature should introduce 
this limitation of time. If the limitation did not exist it would be 

ficult for a civil or revenue court to take proceedings on a subsequent 

te when the offender would presumably not be before the court. But 


there is no such limitation in Section 482, Cr. P. C. In that case the 


urt is not required to take proceedings before the rising of the court 
d in fact the only proceedings that the court takes is after recording 
e, facts constituting the offence and the statement of the accused to 
rward the case to a Magistrate, and the subsequent steps are taken by a 
Magistrate. Under Section 482 the court does not dispose of the offence 
ut it merely makes a complaint. Learned counsel has altogether failed 
satisfy me as to why the legislature should desire to limit the right 
of a court to make a complaint by the extraordinary provision which he 
ee that unlike a private complainant a court should only be allowed 
to complain on the day on which the offence takes place. I can think 
of no reason whatever why such an extraordinary limitation should be 
ggested. There is nothing whatever in the language of the Criminal 
rocedure Code to support this strange idea. Learned counsel has no 
thority whatever in support of his proposition. On the contrary the 
nly authority to which he made a reference, Bipin Chandra Pal v. 
Emperor’, lays down the contrary. The same argument was advanced 
to a Bench of the Calcutta High Court and it was held by Mr. Justice 
Rampini on page 165 as follows:— l 

The Chief Presidency Magistrate proceeded under Section 482 of the 
Criminal Procedure Code. There is no provision in this section, as there 
is in Section 480, that he should take proceedings the same day as that 
on which the offence is committed. 

Learned counsel referred to p. 169 of the ruling in which Mr. Justice 
Sharafuddin stated: : 

Assuming that Section 482 of the Criminal Procedure Code required 
the pisceeling to be drawn up on the day the offences were committed 
this objection is of no avail to the petitioner inasmuch as the proceeding 
of August 25 related also as to what had happened on that date. 

This learned Judge merely treated the argument as an assumption 
and he did not state that he adopted the argument as at all correct. The 
ruling therefore is against the learned counsel. The court below has not 
referred to any ruling in support of its peculiar view of the law. It 
appears to me to be particularly objectionable to interfere in the course 
of a trial before a Magistrate, and in the present case the view of law 
that has been put forward for the reference is one which is radically 


unsound. Accordingly I reject this reference. Reference rejected 
1L L. R. 35 Cal. 161 
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MAHARAJA KESHAVA PRASAD SINGH BAHADUR AND AFTER 
HIS DEATH HIS SON MAHARAJ KUNWAR RAM RANBIJAY 
PRASAD SINGH (Pleintiff) 

i VETERS 
BENI KUNWAR ANd oTHerRS (Defendants) * 


Sumru, J. Bengal Alluvion and Diluvion Regulation XI of 1825—Custom of deep-stream and 


accretion belonging to xamindar proved—Sec. 4 inapplicable—Person owning 
a perticuler plot has no tight to leud added by river to bis plot—Abadi— 
Temple is—Presumpiion of gift of stte by xamindar—Lend Revenue Act 
Sec. 75—Scope of —Proprietary interest must be in the whole mabal. 

Where the custom of the desp-stream rule and the accretion belonging 
to the zamindars is proved to exist, Sec. 4 of Regulation XI of 1825 has 
application, as is provided by that Regulation in Sec. 3; and a 
merely owning a particular plot of land and not claiming to be a co 
sharer, has no right to land added by the river by alluvion to his plot. f 

. The presumption in the case of an agricultural village has to be mad 
where the origin of the tenure is unknown, that the zamindar has allow¢z 
ryots to build residential houses in the abadi, one incident of such a ten 
is that the tenure will terminate when the house falls down. Butano 
saa A ee A a A | 
temple. Even if it be assumed that at some stage the zamindars may ks 
allowed the building of the temple, the presumption would be that { 
zamindars had made a gift of the site. M 

Section 75, Land Revenue Act, deals with the case òf a whole 
in which there are inferior and also superior proprietors, and the case of 
person who, it is suggested, has an inferior proprietary interest in a 
cular plot does not come under that section, such a case being not kno 
to the Land Revenue Act. 

Fmst APPEAL from a decree o= Bene KrisHNA Das, Subordinate 
Judge of Ghazipur. 
_* Haribans Sabai for the appellant. 
Mushtaq Abmad, S. N. Seth, S. N. Verma and Begam Faruqi for the 
respondents. 
The Court delivered the following judgment:— 


This is a plaintiff’s appeal against a decree of the learned Subordinate 
Judge of Ghazipur dismissing the greater portion of the suit of the 
plaintiff, and decreéing merely a certain area ABCDEFGHI in the map 
printed after the plaint. The plaint says that the plaintiff, the Maharaja 
of Dumraon, claimed to be the owner of a certain temple in Ghaziput 
city on the banks of the Ganges and a garden attached to that temple, 
and the court below has granted him a declaration of ownership of this 
temple and garden. He also claimed in the plaint a considerable area 
which has been added by the river Ganges by alluvion to this garden and 
to this temple. It is this portion of his claim which has been disallowed 
by the lower court. Now it is admitted that this plot stands in a certain 
mahal Mianpura in Mauza Amghat, and that the defendants are the co- 
sharers in | that mauza. The plaintiff does not claim to have owned more 
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the particular plot of land occupied by the temple and the grova Gm 

lind he does not claim to be a co-sharer in Mauza Amghat. In the plaint 4,3, 
in Paragraph 5$ it was pleaded = 

In 1328 Fasli again some land gradually came out of the water in front of amava 

the plaintiff’s Pushtas in continuation of the previously alluviared lands econ 

after the rainy season and the plaintiff was entitled to the same by right ag 

of frontage under local custom and the Regulation XI of 1825. BENI Kunwar 
The claim of the plaintiff therefore was under local custom and 
Regulation XI of 1825. The defendants are admittedly in possession of 
the area added by alluvion, and the plaintiff asked for a declaration and 
very of possession of that portion. Now the question of alluvion 
as the subject of issue No. 5, which has been decided, and also of issue 
o. 7, which has not been decided. The parties produced evidence of 
custom, and there are on the record the wajib-ul-erzes of the 1840, 
ttlement and of the 1881 settlement, and there is also certain oral 
idence in regard to custom. The 1840 settlement contained Para- 
ph 15 “of alluvion”, which provides as follows:— 

Taluga Amghar proper lies on the bank of the Ganges river. If in any 
year more than 10 bighas of the land as at present surveyed are cut off 
by the river, its jama will be reduced as per decision of the officer. If more 
than 10 bighas of land are thrown out by the river, we shall pay an 
enhanced jeme of the same in accordance with the decision of the officer. 

It will be seen that this paragraph clearly sets out that if more than 
10 bighas of land were thrown out by the river, the zamindars agreed to 
y an enhanced revenue, There was no provision in this custom that 
-sons who owned particular plots had any right to land added by the 
giver, to their plot, as the plaintiff claims in the present case. The persons 
with whom the settlement were made are mentioned on page 47. In the 
later wajib-ul-arz, of 1881-82, there was a provision in Paragraph 10 in 
regard to alluvion which stated:— 

The river Ganges runs on the Shamilat of (land common to) all the 
mahals of this Taluga on the border of Amghat opposite to mauza Goda 
Mafqudpur, pargana Zamania and Rampura alias Golaphat. This river cuts 
away and throws out land every year. Accordingly the custom of Dhardhura 
(the rule by which the course of the deep stream of a river is regarded 
as the boundary in cases of alluvion and diluvion) is observed between 
the proprietors of this village and the village lying opposite. The custom 
as observed by the proprietors of this village among themselves is that all 
the proprietors of the village sustain (loss) in the year in which the area 
of this village is cut away and that they proportionately divide and are 
benefited by the alluvial land when it comes out. 

It may be noted that at that particular time there was a single pro- 
prietor. On page 58 it is shown that the predecessor of the plaintif, 
Maharaja of Dumraon, was entered as Maharaja Radha Prasad Singh 
as the inferior proprietor of a particular plot, area 2 bighas 9 biswas and 14 
dhurs. This, it is admitted, is the grove in question. The custom in 
Paragraph 10 did not give an inferior proprietor in a particular plot any 
right of alluvion. Now learned counsel based his argument in appeal 
entirely on Section 4 of Regulation XI of 1825, which provides as ° 
follows:— 
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When land may be gained by gradual accession, whether from the 
of a river or of the sa, it shall be considered an increment to the ten 
of the person to whose land or estate it is thus annexed, whether such 
land or estate be held immediately from Government by a Zamindar or 
other superior landholder, or as a subordinate tenure by any description 
of under-tenant whatever. 
But this Section 4 will only apply, according to Section 3, where 
there may be no local usage of the nature referred to in Section 2. Sec- 


’ tion 2 states that where there is a clear and definite usage of shekust 


pywust immemorially established for determining the rights of a pro- 
prietor of two or more contiguous estates divided by a river, then 
usage shall govern the decision of all claims and disputes relative 
alluvial land between the parties whose estates may be liable to 
usage. Learned counsel argued that although Section 3 bars the applica- 
tion of Section 4 where there is a custom, still that custom would no 
govern the case like the present where a dispute is between two perso 
who have rights on the same side of the river. We are under the T 
sion .that this view is not correct, and that where the custom is shown 
exist, then the Regulation does not apply. Now in the present case 
the custom of alluvion has been recognised in Ghazipur district by th 
courts. In First Appeal No. 320 of 1928, Rem Subbag Rai and other 
v. Sheo Sabai Rai and others, decided by a Bench of this Court, on January! 
24, 1933, it was held that the custom of the deep-stream rule applied 
to Ghazipur district, and a reference was made to the Gazetteer for Ghazi 
pur printed in 1909, at pages 5 and 6, where it was stated: f 
Generally the deep-stream rule prevails all along the Ganges, and dis, - 
putes arising from alluvion or diluvion are rare, at all events in 

- parison with the incessant quarrels which arise from this cause in Ballia) 

_ the only exception occurs in the Taluqas of Sherpur-Reotipur, Gahma 

and Bara, Pergana Zaminiah. - : 

It may be noted that the city of Ghazipur, with which we are con- 
cerned, is not in any of those Taluqas. A reference was also made to the 
settlement report of Ghazipur district at page 76, Paragraph 149, where 
it was stated: — : - l 

The Ganges has a course through this district of about 103 miles; along 
84 miles of this distance, the deep stream is without contest the dividing 
line between mauzas and mahals, and it is in consequence, the guiding 
rule in conducting all enquiries into cases of alluvion or diluvion, with a 
view to summary settlement or remission of revenue. The transfers of 
ownership caused by the deep-stream rule are dften of enormous extent, 
as for instance, on the west face of pargana Zamania, which has gained 
from pargana Karanda a tract about six miles long by from half a mile 
to two miles broad. l 

We may also point out that the existence of a custom is admitted in 
the plaint in Paragraph 5, where the plaintiff stated that he claimed the 
accretion “by right of frontage under local custom and the Regulation 
No. XI of 1825”. As has been pointed out, if there is a local custom, 
then Regulation No. XI of 1825 does not apply. The custom of the 
deep-stream rule and the accretion of alluvion to the zamindars has been 
recognised by Government, as is shown on page 68 by the quinquennial 
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ttlement with the defendants zamindars on November 30, 1925. Gm 
rned counsel for the plaintiff desired to alter his case, and to argue 
that there was no custom which would fulfil the requisites of being 
ancient, invariable and immemorial. He referred for his point to,a ruling Kesnava 
reported in Badruddin v. Tej Rem dealing with the Bareilly district. states 
That ruling, however, did not state that no custom existed in that case, v. 
but a remand was made to the trial court to come to a finding on whether 3*™* ens 
the custom which existed would cover the case of a sudden avulsion which Benet, J. 
had occurred in that case. In the present case there does not arise any Sab, J. 
uestion whether the accretion was sudden, because in Paragraph 5 of the 
laint it is admitted: 
In 1328 Fasli again some land gradually came out of thé water in front 
of the plaintiff’s Pushtas in continuation of the ‘previously alluviated lands. 
In the written statement of the defendants zamindars it was pleaded 
regards Paragraph 5 of the plaint that it was admitted that some land 
as thrown out of the water. There is no suggestion in the written 
tement that there had been any sudden avulsion, and the evidence of 
e parties was to the effect that the accretion was gradual. The ruling, - 
erefore, on which learned counsel for the appellant relies does not apply. 
rom the evidence which we have mentioned, we consider that it is eal 
roved by evidence on both sides, and admission on both sides, and judg- 
ent of this Court, and the wajib-ul-arzes, and the Gazetteer and settle- 
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onging to the zamindars, is proved to exist in the present case. We, 
erefore, consider that Section 4 of Regulation XI of 1825 has no appli- 
tion to the present case as is provided by that Regulation in Section 3. 
n this view of the case the accretion in question belongs to the zamindars, 
d the plaintiff has no right whatever to the accretion which has been 
own up by the river. We, therefore, dismiss the appeal of the plaintiff 
with costs. i 
A cross-objection has been filed by the defendants against the 
declaration which has been granted by the lower court in favour of the 
plaintiff. ‘This was to.the effect that the plaintiff’s claim for declaration 
that he was owner in possession of the Ead marked by the letters 
ABCDEFGHI in the plaint map be decreed. This portion of the plaint 
map facing page 16 comprises the “thakurdwara”, or temple, and the 
courtyard and “Thakurbari”, or grove, and pushta. This is a property 
which has been all along in possession of the plaintiff and the temple, as 
distinct from the remainder of the property in the plaint, which was an 
accretion added by alluvial action. Now the cross-objection merely asks 
that the plaintiff’s suit should be dismissed “in toto” and it is'set out in 
ground No. 1 that the property in dispute belongs to the zamindars, and 
the plaintiff or his predecessors have no right in it. In ground No. 3 
there is an absolute contradiction of this as it is alleged that the plaintiff 
has no cause of action because the defendants never made any assertion 
or denial in regard to this property. Put forward at the same time that 
the assertion and denial are made, the argument is somewhat illogical. 
We do not find that the defendants have anywhere made an intelligible ° 
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Crm statement of what they consider are the rights of the plaintiff in 
property. Examination of the written-statement on pages 12 to 15 does! 
not disclose any intelligible pleading of the nature of the occupation 'of 
Kessava the plaintiff nor has learned counsel for defendants been able to make 
‘gmar any intelligible statement on this point. Finally he contended that the 
occupation was in the nature of the occupation of a ryot, presumably he 
KUNWA® meant the occupation of a house in an agricultural village by a ryot. 
Beast, J. That occupation is a mere right of residence which terminates when the 
Smith, J. building falls down, and the right of occupation cannot be transfer 
without the consent of the zamindars. Now there are several difficulti 
in applying such a theory to the present case. In the first place, Ghazipu 
is not an agficultural village. It is a city. In the second place, 
Maharaja of Dumraon has never been a tenant, and does not cultivate 
eny land in the village. In the third place, the building is not a residential 
house; it is a temple. Now the presumption in the case of an agricul 
village has to be made, where the origin of the tenure is unknown, th 
the zamindar has allowed ryots to build residential houses in the “aba 
and one incident of such a tenure is that the tenure will terminate whet, 
the house falls down. But we do not consider that any such presumptio 
tould be drawn from the occupation of a site in a town by a templ 
Even if it be assumed that at some stage the zamindars may have allow 
the building of this temple, the presumption in our opinion would 
that the zamindars had made a gift of the site. One distinction betwee 
a residential house in a village and a temple is that the temple is not’ 
building which will fall down, and of which the site will be abandon 
The intention is that the temple should stand there as a permanent struq-' 
ture. We do not consider that any presumption can be drawn that the site 
of this temple or this garden belongs to the zamindars. We now turn 
to the actual evidence on the record in regard to this area. For the 
defendants stress is laid on the entry at page 99 in the Survey Khasra e% 
Ghazipur for the year 1840. In this it is shown that the Thakurdwara 
occupied an area of $ bighas 18 biswas, and the Thakurdwara is shown 
under the heading “name of tenant.” ‘The name ef the owner in column 
No. 2 actually happens to be blank; and for the defendants-respondents 
we are asked to draw the presumption that the word ‘likewise’ is intended, 
so that it should be read as if the name in the previous entry, Shah Mansur 
Alam, also applied to No. 2. But even if we make this presumption, 
we do not think that this document means any more than that for the 
mahal in which this thakurdwara was situated, the owner of the mahal, 
or a portion of the mahal, was Shah Mansur Alam. The Thakurdwara, 
standing on an isolated plot, could not be entered in any manner other- 
wise than in the manner in which it is entered. ‘There is a similar entry 
in a later document, but the same reasoning will apply. Now there is 
also an entry on page 104 in the Survey Khasra for the City of Ghazipur 
of 1856. This ie that 2 bighas 10 biswas and 5 dhurs area was the 
grove of Babu Sheo Sahai, possessed by the Maharaja of Dumraon. The 
name of the proprietor was given “as above”, and the name above is 
not printed. ‘This relates to the zamindars of the village. The same 
reasoning applies, and the ownership of the isolated grove could not be 
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` it is shown. The entry does not indicate that the grove was not owned = j93¢ 
by the Maharaja of Dumraon. There is always a difficulty in recording  —— 
in revenue records the entry of ‘an isolated plot, the ownership of which Mamaw 
is acquired by a person who is not a co-sharer in the village, and there men 
is properly no place in which that ownership of isolated plots can be +. 
shown except in the khewat, under the heading “haqqiat mutafarriqa”. PUT 5" 
There is, as we have already noted, in the wajib-nl-arz of 1882, printed Bewast, J. 
on page 58, an entry that the Maharaja Radha Prasad Singh, that is, the Sm#, J. 
Maharaja of Dumraon, was the inferior proprietor of a certain plot, 2 bighas 
9 biswas 14 dhurs. This is apparently the grove. And again on page 84 
there is the entry of the Maharaja “Radha Singh” of Dumraon for a 
similar area in the khewat of Mauza Ameghat: for 1881-1882. Now 
ed counsel for the defendants desires us to draw the conclusion from 
c entries that in these plots there exists not only the inferior 
po but also the superior proprietor, and the superior pro- 
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rietors are the zamindars, He is quite unable to explain the origin of 
», this particular tenure, which is a tenure peculiar to the province of Oudh, 
and does not apply in the province of Agra. There are, no doubt, cases 
in the province of Agra where there are in a mahal several persons 
possessing separate, heritable and transferable proprietary interests, such 
interests being of different kinds, as is provided in Section 75 of the Land 
, Revenue Act (Act IN of 1901). It is there provided that the settlement 
\ officer shall determine which of such persons shall be admitted to engage 
ee the payment of the revenue, due provisions being made for securing 
the rights of others, and the manner and proportion in which the net 
profits of the mahal shall be allotted to the several persons possessing 
separate interests as aforesaid for the term of the settlement. This section 
“ deals with the case of a whole mahal in which there are inferior and © 
also superior proprietors, The present case could not come under that 
section because it is not suggested that the Maharaja of Dumraon has an 
inferior proprietary interest in the whole mahal. ït is only suggested 
that he an inferior proprietary interest in a particular plot. Such a 
case is not known to the Land Revenue Act. In Section 4(15) of that 
Act there is a definition as follows:—‘Under proprietor” means in Oudh 
a person possessing a heritable and transferable right in land who is, or 
but for a judicial decision or contract would be, liable to pay rent therefor. 
Now in the province of Agra it is by no means uncommon for certain 
persons to acquire proprietary interest in a particular plot in a mahal. 
Such an acquisition usually arises where there is a desire to erect a building, 
und the plot is either purchased from the zamindars or given by the 
zamindars. Such a case does not give rise to any inferior proprietary 
rights, On the contrary, as regards the plot, the person who acquires 
the ownership of that plot is the owner of that plot. The ordinary 
presumption in a case like the present is that such facts have brought into 
eexistence the fact that this building, which is a temple, and the garden 
attached, are owned and possessed by the Maharaja of Dumraon; and this ~ 
ws rendered more probable by the fact that the templé and garden stand | 
sin a city area. ‘There are certain records produced which confirm this 
135 
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view. On page 45 there is a sale-certificate of March 23, 1855 in ene 
of Janki Prasad, Mukhtar, who, it is stated, 
purchased for himself the rights and interests of Babu Sheo Sahai, in a 
garden with four brick walls, chabutre, i.e., the stone pushbis on the bank 
of the river in the city of Ghazipur and the land appertaining thereto, 
bounded on the east by the door of the thakurdwara (temple) facing the 
east 


Evidence is given that this sale-certificate was really acquired in the 
interest of the plaintiff. On page 46 there is a sale-certificate dated’ 
March 12, 1855, where there was a purchase for Munshi Ganga Prasa 
in an auction-sale of the rights and interests of Babu Sheo Sahai, defen 
dant, in a sugar-factory consisting of three sections, facing the w 
the south and the north of the thakurdwara temple in mohalla Mianp 
It is stated in evidence that both the sale-certificates relate to the property 
in question, and that by the sale-certificates the property in question wa 
acquired for the plaintiff. It will be noted that the language used a 
each case is “the rights and interests of Babu Sheo Sahai, defendan 
Now it is not shown that the rights and interests of Babu Sheo Sahai we 
anything less than the proprietary interest in this area. We, therefo 
think that it has not been shown that the court below was incorrect 1 
granting a declaration to the plaintiff that in regard to this a 
ABCDEFGHI, the plaintiff was the owner in possession. We, therefore, 
dismiss the cross-objection with costs. 

Appeal meet 


Cross-objection dismiss 


VETSHS 


EMPEROR* 


Criminal Procedure Code, Secs. 195 (1) (#) and 4(1) (b)—Report made by 
Sub-Inspector to Superintendent of Police and forwarded by latter to the 
Magistrate—When amounts to cont plaint—Penal Code, Sec. 177—Offence 
under—W ben made out. 

The applicant was a mukbia or village headman and in that capacity 
he attested a ponchaysinama stating in writing “We, the penches, are of 
opinion that B’s daughter got drowned in the Jumna and that there is no 
doubt or suspicion about it.” This pencheystnama was sent to the police 
and believed by them to be true, and the Sub-Inspector went to the village 
to make an investigation. I: was later ascertained that the information 
was absolutely false and that the girl was in fact alive and that the 
mubbia knew when he signed the penchayatnema that she was alive. The 
Sub-Inspector addressed and sent to the Superintendent of Police a com- 
munication headed as ‘Report made by Sub-Inspector” in which after 
mentioning all the allegations constituting the offence and stating that 
the applicant (describing him by name and not calling him an accused) 
was guilty of an offence under Sec. 177, I. P. C. concluded with the re- 
quest “It is therefore prayed that permission under Section 195, Cr. P. C., 


“Cr. Rev. 924 of 1935 


ALJ R. HIGH COURT 1065 
may be given to institute a case under Section 177, I. P. C. a 
The Superintendent of Police sent this on to the Magistrate with the 
endorsement “Forwarded to the S. D. M. for information and necessary 
action.” The S. D. M. treated it as a complaint and took cognizance of 
the offence, and convicted the applicant under Section 177, I. P.-C. 
Held (by majority), (1) that the communication sent by the Sub-Inspector 
to the Superintendent of Police and forwarded by the Jatter to the Magistrate 
does not amount to a complaint within the meaning of Sec. 195 (1) (e), 
Criminal Procedure Code, and as there was no proper complaint the 
va had no jurisdiction to take cognizance of the offence, and 
such a vital defect cannot be cured under Section 537, Cr. P. C. Cheudri 
Baldeo Singh v. King-Emperor, 96 I. C. 211 approved. (2) that as none 
of the events enumerated in Section 45 (1) (d), Cr. P. C., had happened, 

it cannot be said that the applicant was legally bound to give any infor- 

mation to the police. Accordingly the false information which he gave 

l to the police does not bring his case within Section 177, I. P. C. 

, CRIMINAL REVISION from an order of Turam AH™MaD ESQ., Sessions 

Judge of Banda. 


Shanker Sabai Verma for the applicant. 
M. Waliullah (Assistant Government Advocate) for the Crown. 


This application in revision was heard by Sulaiman, C. J. and 
Bennet, J., who differed in opinion, and the points of difference were re- 
ferred to a third judge, Rachhpal Singh, J., who agreed with the opinion 
þf Sulaiman, C. J. The three judgments are reported below. 


SULAIMAN, C. J.—This is an application in revision from an order 
convicting the accused who is the mukhia of a village under Section 177, 
J. P. C. On July 5, 1934, he signed a panchayatnama in the capacity of 
a mukhia which was to the effect that one Mst. Rajrani had died by having 
been drowned in the Jumna a day before. This panchayatnama was sent 
to the police and was believed by them to be true, and the Sub-Inspector 
went to the village to make an investigation. It was later ascertained that 
the information was absolutely false and that the girl was in fact alive and 
that the mukhia knew on that date that she was alive because she had in 
fact eloped with him. The case against the accused was that knowing that 
she was alive and also knowing that she had eloped with him, the accused 
concealed that fact and was a party to supplying false information to the 
police that she had been drowned so that they may be put on a false scent. 

The Sub-Inspector addressed and sent to the Superintendent of Police 
a communication headed as “Report made by Sub-Inspector” in which 
after mentioning all the allegations constituting the offence and stating 
that Lakhan, (describing him by name and not calling him an accused) 
was guilty of an offence under Section 177, I. P. C., concluded with the 
request 

It is therefore prayed that permission under Section 195 of the Criminal Pro- 
cedure Code may be given to institute a case under Sec. 177, I. P. C. against 
Lakhan Singh. i 

The Superintendent of Police sent this on to the Magistrate with the 

endorsement “Forwarded to the S. D. M. for information and necessary 


action.” The S. D. M. treated it as a complaint and took cognizance of . 


the offence. 
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The case of Baldeo Singh v. King Emperor’ decided by Daniels 

is certainly in favour of the applicant. In that case the nee ae tei j 
that where a report had been made by the Circle Inspector to the Super- 
intendent of Police and submitted by the Superintendent of Police to a 


tg i : ; 
. Sub-p, 7 sional Officer with the encorssment thet i+ -as submitted for 


v” 


favour of disprsai and necésmry action, there was no proper complaint 
pi a meaning of Section 4 (b), Criminal Procedure Code. He 
Cie” iy held that the endorsement of the Superintendent of Police did not 
come within the definition of a complaint under which it should be an 
allegation made to a Magistrate with a view to his taking action. He had l 
before him both the report of the C. I. and the endorsement of the S. P. 
and rejected the contentidn that the endorsement should be taken as in- 
corporating the preceding report of the Circle Inspector which had con-; 
tained a definite recommendation that a prosecution under Section 182 
should be instituted because he found it impossible to believe that when / 
the Superintendent of Police wrote the endorsement he considered himself ‘ 
to be making a formal complaint of an offence. The learned Judge also’ 
considered that it was not a mere defect of form which can be cured by 
Section 537, Cr. P. C. but that in such a case the substance of the matter 


is not there at all. 


It seems to me that this ruling puts a fair and reasonable interpretation 
on the definition of complaint and the rule laid down therein is a whole- 
some one. To condone such defects would be merely to encourage slack- 
ness on the part of police officers, and thereby to induce them to act con- i 
trary to the requirements of the law. In the case of Abdul Rabman v. f 
King-Emperor* also a brief communication made by a Superintendent of | 
Police was held not to amount to a complaint. ; 

I may give additional reasons why the report is not a complaint. 
Section 190, Criminal Procedure Code empowers a Magistrate to take 
cognizance of any offence (a) upon receiving a complaint, (b) upon a 
report of facts made by any police officer and (c) upon information 
received from another person or upon his own knowledge. ‘This section 
is general and applies to all offences unless there is any special provi- 
sion to the contrary. Now Section 195 expressly provides that no court 
shall take cognizance of any offence under Sections 172 to 188, I. P. C. 
except on the complaint in writing of the public servant concerned or 
his superior officer. Section 190 is, therefore, ‘subject to the provisions 
of Section 195, and a Magistrate cannot take cognizance of an offence 
under any of these sections on a mere report made by a police officer. He 
has jurisdiction to act only when there is a complaint by such an officer. 
The Legislature has clearly drawn a distinction between a complaint and 
a mere report by a police officer, otherwise it would not have mentioned 
both in Section 190 and only one in Section 195. To hold that every 
report made by a police officer, no matter to whom and with what pur- 
pose, amounts to a complaint if it contains all the necessary allegations 
would, in my opinion, be nullifying the provisions of Section 195 (a). 

Section 4(4) makes the position clearer still. Complainants defined as 

“an allegation made orally or in writing to a Magistrate, with a view to his 
196 L C 211 "1932 A L J. 155 
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iking action under this Code, etc., but it does not include a report of a 
-dlice officer. The Legislature therefore has drawn a clear distinction bet- 
reen a complaint and a mere report of a police officer, and has in express 
nguage indicated that a complaint does not include the report of a police 
licer. To hold that every report of a police officer is a complaint would be 
-oing against the express language of this definition.” Courts have tried to 
xplain away the effect of the express language of this section first by 
itroducing some words into the section which would make it refer only 
reports of police officers in cognizable offences, although the words as 
are quite general. Formerly Section 190(1) (b) had the words 
pon a police-report of such facts”, and so there were decisions which 
that the words “‘police-report” were used in the technical sense of 
yrinal reports which the police are to make in cognizable cases, and 
_aerefore reports in non-cognizable cases had always to be treated as com- 
ints. It was, however, overlooked in such cases that a police officer 
have to report in a non-cognizable case under Section 155 (2), 
inal Procedure Code. Indeed he had no authority to investigate a 
n-cognizable case without first obtaining an order of a Magistrate and 
the purpose of obtaining such an order he may submit a report to the 
gistrate. Anyhow the Legislature has amended the section and has 
w used the words “report made by any police officer”, which must now 
that the clause covers any report by a police officer whether of a 
izable or non-cognizable offence.’ Of course a Magistrate would not 
ily take cognizance of a non-cognizable offence except upon the com- 
int of the aggrieved person or until he has before him a police report 
on an investigation ordered. But it cannot be said that if the 












ie there remains no justification for saying that the words 
eport of a police officer” in Section 4(4) mean the report of a police 
iicer in either only cggnizable or only non-cognizable cases. As pointed 
ut by Sir John Woodroffe in his Commentary on the Criminal Procedure 
ode, p. 12, note 17, 

But now Section 190 (5) has been amended so as to include any report 
whether in cognizable or non-cognizable cases, and therefore the term 

‘complaint’ (Section 4(4) ) will now exclude both. 

See also the case of Nagendra Nath Chakrevart#. 

It seems to me that there is an essential difference between a com- 
laint and a mere report of a police officer. A complaint must be 
tended to be addressed to a person empowered to take cognizance of the 
wfence, while a report may merely be intended to convey an information 
> a superior authority. If it is a mere report that superior may not take 
eay action at all. But if it is complaint of a public servant then the 
iperior authority has no power to suppress it; he can only order its with- 
rawal under S. 195(5) and must inform the court that it has been with- 
rawn by him. The distinction between the two words is clear from the 
efinition itself as a complaint is defined as meaning “allegation made to 
Magistrate”. Jf the allegation is made to some other person, obviously 


‘can not be a complaint. Again the object of making the complaint 


*L L. R 51 Cal. 402, 413-14 


gistrate acts upon a report, he would be acting absolutely illegally.. 
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must be that the Magistrate shoula take cognizance under the Code o 
Criminal Procedure, for the definition expressly says “with a view to hi 
taking action under this Code”. On the other hand, a report may be 
made to a superior officer with a view that the police officer and not the 


. Magistrate may take necessary action. In such a case the report cannot 
- be a complaint. (Sec. 190 requires that the report made by a police officer 


must be in writing. Section 195 also requires that the complaint of the 
public servant should be in writing. But Section 4(1) (4) excludes.a 
report of a police officer, whether cral or in writing (provided of course 
it is a mere report). On the other hand, it must be conceded that if a rey 
port is addressed to 2 Magistrate and contains allegations made to hi 
with a view to his taking action under the Code, then it would be 
complaint even though it is submitted as a report by a police officer. 

the present case the Circle Inspector was making a report to the Super- 
intendent of Police. He never intended to address the report to th- 
Magistrate at all. The report no doubt contained all the allegatioy 
relating to the offence, but such a report cannot be said to be “allegati 
made to a Magistrate”. These allegations were really made fo the Sup: | 
intendent of Police. The professed object of the report was that the Super 
intendent of Police should grant permission to institute a case und 
Section 177, I. P. C. Indeed, this was the prayer contained at the end 
the application. Apparently the S. I. was not aware of the amendme 
of the Code and was labouring under the old impression that a sancti 
was necessary. It can hardly, therefore, be said that this was an alleg 
tion made fo a Magistrate with a view that the Magistrate may take actio 
under Section 190, Cr. P. C. 

The reason why the Legislacure requires that cognizance of ce 
class of offences should be taken only on a complaint made by a 
servant obviously is that a complainant takes a certain responsibility updi 
himself in making a complaint whereas by merely reporting certain fac 
to a superior authority he does not himself strat a®criminal proceedin?. 
without the concurrence of such authority. Similarly by merely for- 
warding the report made to him by a subordinate the superior officer acts 
as a post office and does not necessarily take any responsibility upon him- 
self. It cannot, therefore, be said that a mere report to a Superior 
Officer or a mere endorsement made by the Superintendent of Police for- 
warding to a Magistrate the report made to him by a Sub-Inspector with 
the request that he may grant sanction for instituting a case is a complaint 
in itself; The Superintendent of Folice cannot be said to have intended 
himself to make any allegation to the Magistrate. It would in my 
opinion be going against the express language of the section quoted above 
to hold that such an endorsement is a complaint within the meaning of 
Section 4 or 195, Cr. P.C. 

It is next contended that as the definition of complaint is subject to 
the opening words “unless a different intention appears from the subject 
or context” that word should not ke given its defined meaning in Section 
195. J am unable to accept this view. ~ There is absolutely nothing in 
the subject or context of Section 195 which would suggest a different 
intention. Indeed, as Section 195 follows Section 190, the obvious 


_ 
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ee is that a mere report of a Police Officer is not sufficient, but that 
there must be a complaint. l 

In my opinion when no proper complaint was filed at all, there has 
been a direct violation of Section 195 (a) and the Magistrate had no juris- 
diction to take cognizance of the offence. ‘This is not a case where an 
irregularity has been committed in the complaint actually filed, but is a 
case where no proper complaint has been filed at all. I, therefore, agree 
with Daniels, J. that such a vital defect is not a mere irregularity which 
can be condoned under Section 537, Cr. R. C. The contrary view would 
egative the imperative provisions of Section 195 and would confer 
“urisdiction upon a Magistrate to act without any complaint when he is 
rohibited from so acting. 
_ It seems to me that no harm is done in insisting upon a proper com- 
liance with the provisions of the Code. It will merely impose upon 
lice officers the duty of acting in accordance with law and not in a 
ip-shod manner. A fresh complaint can be filed in the proper manner 
ther by the Sub-Inspector or by the Superintendent of Police and the 

be proceeded with. Not to insist on a strict compliance with the 
-visions of the law would be to perpetuate irregular procedure for the 
ture. 
When a proper complaint is filed hereafter, it may be more appro- 
priate on the facts alleged in the report tb prosecute the accused under 
Section 182 instead of under Section 177, I. P. C. A false information 
be to have been supplied to 2 public servant which misled him and 










pelled him to go to the village and make an investigation into an 
eged case of drowning. The applicability of Section 177 is not so very 
ear. An offence under the section would be committed if the mukhia 
was “legally bound to furnish information on the subject”. Now there 
is no doubt that the mukhia acted dishonestly and grossly improperly in 
supplying false information and putting the Sub-Inspector on a false scent 
altogether. But as no prosecution for kidnapping was started, it- cannot 
be presumed that any offence had really been committed in the village. 
It is, of course, certain that no death much less any sudden or unnatural 
death or any death under suspicious circumstances had taken place, nor 
is it said that the disappearance of any person in the circumstances leading 
to a reasonable suspicion that a non-bailable offence had been committed 
took place. The prosecution case rests on the contention that under Section 
Hi, Sub-section (d), Cr. P. C. it is just as much the duty of a village 
headman to supply information when a death takes place as when no death 
has taken place. This to my mind is extremely doubtful. One would 
certainly expect that it should be the duty of a mukhia to supply true 
information and not supply false information in all cases, but to make it 
his legal duty, his act must be brought within the four corners of this 
section. ‘Taking this section as it stands, it only enjoins upon him the 
duty of communicating information which he may possess respecting “the 
occurrence of any sudden or unnatural death or of any death under sus- 
picious circumstances etc.” The section does not say “on the alleged 
occurrence of any death”. The word “subject” used in Section 177, 
I. P. C. means on any matter. Section 45, Cr. P. C. does not say that he 


~ 
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is bound to supply information on the subject of a death, which migh 
perhaps have included both the case where a death took place and’a ca 
where no death, in fact, took place; but it says merely on the occurren 
of a death. The word “occurrence” in my opinion-is not an equivaler 
of the word “subject”, and necessarily implies that a death has actual 
occurred and not only that it is alleged to have occurred. If it was i 
be held that it is his duty to supply information on the ‘subject of < 
alleged death’ even though no death has taken place, the position of 
headman who is not a paid servant, would become intolerable as he wou 
become guilty under Section 176, L P. C. where he merely omits to expo 
al! sorts of false rumours that may be afloat about alleged deaths, eve 
though he may know that the persons named are alive. It seems that whe: 
a death has taken place in suspicious circumstances it is the duty of el 
headman to supply the information he possesses and his failure to do 

makes him liable under Section 177. But where no death has taken pla 
at all, Section 177 is inapplicable. ‘Nor is he guilty under Section 176 
he omits to say anything about it. But if he supplies a false informati 
whether a death has taken place or not he may be guilty under Section 18 
I. P. C. I am not saying that the mukhia is not liable to be dealt with 

any other manner, but I have a grave doubt in holding that a legal du 
was cast upon him under Section 45, Sub-section (1) (d) to inform t 
police that it was wrongly stated in the village that the girl had died, a 
though she had not in fact died but was alive. It was certainly his mor 
duty to supply such information, but it cannot be said that such was | 
legal duty so as to make the breach of it a criminal offence under Sectic 
177, I. P. C. Iam inclined to hold that as he supplied the false inform 
tion the offence would more appropriately fall under Section 182, I. P. | 
But as the matter will have to be considered when a proper complaint 
filed, I do not wish to express any final opinion on this question. 


BENNET, J.—Lakhan applies in revision against his conviction by 


magistrate of Banda under Section 177, L P. C. and sentence of Rs. 2( 


fine, his revision having been dismissed by the Sessions Judge. Two poin 
have been argued (1) that as Sectior 45, Cr. P. C. does not apply the ca 
does not come under Section 177, I. P. C., (2) that there was no prop 
complaint as required by Section 195 (1) (e), Cr. P. G. 
The first point has been already before this Court on an applicati 

to quash the proceedings, and the late Mr. Justice Kendall held that t 
facts alleged by the prosecution would amount to an offence under Secti 
177, I. P. C. Those facts, which Lave now been held proved, are th 
Lakhan was a mukhia or village headman and in that capacity he attest: 
a panchayatnama stating in writing 

We, the Panches, are of opinion that Beni Madho’s daughter got drown 

in the Jumoa and that there is no doubt or suspicion about it. 

The report was given to the chowkidar on July 5, 1934, to take to t 
thana which he did. The evidence of the girl, Mt. Raj Rani, whi 
has been accepted by the courts, is that ie brother was gow 
to get her married in Unao district and the accused Lakhan told her 


o have the false story spread that she was drowned in the Jumna and to cor 


to his house and he would get her married well in another place. T. 
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ġir! aged 16 was induced to do this and she came to the house of Lakhan 
on July 4 after getting Mst. Sahodri, a small girl of six years, to give out 
the false story that Mst. Raj Rani had been drowned on July 4. The 
girl was concealed in the house of Lakhan for four or five days during 
which the police came to enquire into the supposed death from drowning, 


and then Lakhan and others took-the girl to Cawnpore: Her brother trac- ` 


ed her there and she was taken to a thana in Cawnpore on August 8, 1934 
and a report under Section 363|366, I. P. C. made against Lakhan and 
others. The sub-inspector challaned Lakhan and others under Section 
65|366, I. P. C. but the Superintendent of Police cancelled the charge 
eet and then Lakhan was prosecuted under Section 177, I. P. C. The 
Magistrate found that Lakhan knew that Mt. Rajrani was alive on July 5, 
1934 when he signed the panchayatnama stating he believed she had been 
wned the previous day, and he thus gave false information to the police 

t she had been drowned. 

Section 177, I. P. C. states: 

Whoever, being legglly bound to furnish information on any subject to 
any public servant as such, furnishes, as true, information on the subject 
. which he knows or has reason to believe to be false, shall be punished etc. 

Section 45(1), Cr. P. C. states: 

Every village-headman shall forthwith communicate to the nearest 
Magistrate or to the officer in charge of the nearest police-station, which- 
ever is the nearer, any information which he may possess respecting— 
(d) the occurrence in or near such village of any sudden or unnatural 
death or . À 

The argument in ground No. 1 of revision is 

Because Section 45, Cr. P. C. not being applicable, the case does not come 
within the persuance (stc) of Section 177, L P. C. 

Learned counsel for accused argues that as no death occurred there 
was no duty under Section 45, Cr. P. C. to furnish information and therc- 
fore furnishing false information cannot be an offence under Section 177, 
(. P. C. I consider that this argument requires that the Section 177, 
(. P. C. should be read as if it meant as follows:— 

Whoever, being legally bound to furnish information om circumstances 
which exist to any public servant. 

Can the words “on any subject” in this section be read as if the words 
meant “on circumstances which exist”? I do not think so, and I see no 
reason to limit the meaning in this way to existing circumstances. The 
word “subject” is much wider, and, the subject here is “sudden or unna- 
tural deaths”. ‘The duty of the mukhia under Section 45 is to report true 
facts in regard to this subject; if he omits to report an occurrence he is 
guilty of an omission under Section 176, I. P. C., and if he falsely reports 
an occurrence when there was no occurrence, or if he makes some false 
statement about an occurrence, he is guilty under Section 177, I. P.C. I 
do not consider it is correct to say that the subject under Section 177 is the 
“occurrence” because an occurrence is only a particular’ instance and the 
word “subject” implies something which is common to a number of ins- 
tances, all of which are classed under one subject. 

136 
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Here the mukhia is bound to “communicate forthwith” “any a 
mation which he may possess respecting” an instance of the subject o 
“sudden or unnatural death”. In my view the word “subject” in Sec- 


tion 177, I. P. C. has a wide or general meaning. I am supported by 


6 M. H. C. App. 48, where it was held that this section embraces every 


- case in which a subordinate seeks to im false information upon his 


‘superior, and also by the order of the late Mr. Justice Kendall in this 
present case, in which he refers to this argument for the applicant as a 
“curious conclusion”. But even if the argument were accepted, the case 
would come under Section 182, I. P. C. | 
i Whoever gives to any pubhc servant any information which he know; 
or believes” to be false, intending thereby to cause, or knowing it to be 

likely that he will thereby cause, such public servant—(«) to do or omit 


to do anything which such public servant ought not to do or omit if the 
true state of facts respecting which such information is given were know 
to him, or. 


Here the result of the false information was that the head consta 
came to the village to make an enauiry into the-supposed case of drown 
which he would not have done if there had been no false information. 

It is open to this Court in revision to alter the finding to Section 18 
I. P. C. (Section 423 (1) (b) (2) and 439 (1), Cr. P. C.). The com 
plaint of either Section 177 or 182, I. P. C, comes under Section 195 (1 
(a),Cr. P. C., and in a complaint as defined in Section 4(1) (A) it is 
allegation of an offence which is required, not the mention of the numbé, 
of the section. 

The applicant cannot therefare succeed on his first ground of revi 
sion. 

The second ground is not contained in the application to this Court 
and was not taken before the lower courts and was not taken before the 
late Mr. Justice Kendall but was taken for the first time in argument. Sec- 
tion 195(1), Cr. P. C. states: 

No court shall take cognizance—(«#) of any offence punishable under 
Section 172 to 188 of the Indian Penal Code, except on the complaint 
in writing of the public servant concerned, or of some other public 
servant to whom he is subordinate; 


On page 7 of the typed book is a communication from Sub-Inspector 
Umrao Khan dated October 4, 1934 and the learned A. G. A. contends 
that this amounts to the complaint required by Section 195(1) (a), 
Cr. P. C. The case may be at ae ee Fe from Baldeo Singh v. 
Emperor‘, a decision by Mr. Justice Daniels on which applicant relied, by 
the simple fact that in that ruling thé argument for the prosecution was 
that the endorsement of the Superintendent of Police constituted the com- 
plaint—‘“I submit the above report for favour of perusal and necessary 
action please”. On page 212 it is stated: . 

It is urged that the endorsement should be taken as incorporating the 
preceding report of the Circle Inspector which does contain a definite 
recommendation that a prosecution under Section 182 should be instituted. 
I cannot accept this view .. . the substance of the matter is not 

‘96 L C. 211 (AlL) 
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\ there. It is impossible to believe that when the Superintendent of Police 
} - wrote the endorsement quoted above, he considered himself to be making 
formal complaint of an offence. 

It was never suggested to Mer.. Justice Daniels that the communication 
from the Circle Inspector might be considered as the complaint, and he 
does not refer to such an idea at all. Very probably the reason was that 
the learned A. G. A. in that case thought that a complaint should be made 
direct to a magistrate and that the communication could not be treated as 
a complaint for that reason. In the present revision the argument of the 
‘learned A. G. A. is that the complaint is the communication of the Sub- 
are and that the Superintendent of Police was merely the channel 

y which it reached the magistrate, his order being “Forwarded to the 
S$: D. M. Banda for information and necessary action”. On this the 
Magistrate ordered | 

I treat this as a complaint. Register a case under Section 177 of I. P. C. 
against Lakhan Mukhia. Summon him for November 2, 1934 and P. I. 
to adduce evidence. 

The argument is that the magistrate was wrong to treat the commu- 
ication as a “complaint”, and that it was merely a “report” and that he 
ould have treated it as a “report”. One weak point in this argument 
: what order was the magistrate to pass if he did not treat the communi- 
tion as a complaint under Section 195(1) (a), Cr. P. C.? Was he to 

ask the Sub-Inspector to amend the communication in sonie way to make 
it more formal, such as by deleting the word “report” at the top and 
riting the word “complaint”? Section 190(1) lays down that a magis- 
ate 

may take cognizance of any offence—(e) upon receiving a complaint of 

facts which constitute such offence: 

(b) upon a report in writing of such facts made by any police- 
cer, 

What is the distinction to be drawn between (e) and (b)? In Sec- 
tion 4(1) it is provided 

In this Code the following words and expressions have the following 

meanings, unless a different intention appears from the subject or con- 

text:— 
(b) ‘complaint’ means the allegation made orally or in writing to a 

Magistrate, with a view to his taking action under this Code, that some 

person, whether known or unknown, has committed an offence, but it does 
not include the report of 2 police officer: 

Every one of the necessary ingredients of a complaint must appear 
in a report under Section 190(1) (b); there must be an allegation to a 
magistrate with a view to his taking action under this Code, that some 
person has committed an offence. The only distinction to be drawn is 
that the report must be in writing and that it must be made by a police- 
officer, and the complaint differs only in this respect. I consider that 
under 190 (1) (b) would come report by a police officer of offences cog- 
nizable or non-cognizable, and the only kind of communication he could 
make under Section 190(1) (a) to a magistrate which would be a com- 
plaint would be when he made it not as a police officer but in his private 






capacity, if, for example, he were assaulted when he was not on duty. The* 
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importance of the distinction drawn by the Code between a complaint 
‘and a report by a police officer is that under Section 200, Cr. P. C. & 
Magistrate taking cognizance of an offence on complaint “shall at once 
examine the complainant upon oath” and he may under Section 202 direct 


. an inquiry or an investigation. There are no similar provisions applying 


to a Magistrate taking cognizance on a report from a police officer. The 
general distinction in the Code between a complaint and a report is there- 
fore that a report is made by a police officer and a complaint is not. 

Then I come to a particular class of offences for which the Code pro- 
vides a particular procedure which must take place before a Magistrate 
can take cognizance, and of these Section 195 deals with three groups o 
offences. Group (æ) refers to contempts of the lawful authority o 
public servants and groups (b) and (c) refer to courts. In each cad 
a complaint is required. l 

A police officer is one of the class public servants, and in regard 
police officers a diffculty at once arises. A communication to a Magi 
trate which would be a complaint by anyone not a police officer becom 
a report when it is made by a police afficer, with reference to the definiti 
of a complaint in Section 4(1) (4), and Section 190(1), for the meanin 
of a report to a magistrate. If therefore this distinction is to be plied 


to Section 195(1) (e) where the public servant happens to be a poli 


officer, it would follow that a police officer cannot make a complaint at 
all under that section. The solutian lies in the opening words in the defi- 
nition of complaint in Section 4(1) “unless a different intention appear? 
from the subject or context”. I consider that in Section 195(1) (a) - 

different intention does appear from the context, because of the difficult 
which I have just set out. I therefore hold that for Section 195(1) (a 

the last eleven words of the definition of complaint in Section 4(1) (4) 
do not apply, and that complaint for Section 195(1) (e) does include the 
report $ a police officer. 

I may point out that complaints cf public servants and of courts under 
Section 195 are now treated like repo-ts of a police officer for the purpose 
of Section 200 and by Sub-section (ac) introduced by Act XVII of 1923 
in such cases the complainant need not be examined upon oath. 

The question has also been ar that the communication on page 7 
does not contain the ingredients of a complaint as defined in Section 4(1) 
(b). A complaint must be an allegation made to a Magistrate; it is said 
that this was not made fo a magistrate but to the Superintendent of Police. 
In the Police Regulations, 1928, Government has laid down on page 3, 
Para 12: “All communications between Magistrates and the police force 
must be conveyed through him” viz, the Superintendent of Police. It 
was therefore necessary under this rule that the communication in ques- 
tion should be sent by the Sub-Inspector through the Superintendent to 
the Magistrate. I may also point out,that complaints by Courts are never 
taken direct by the Court to the Magistrate; the complaint is always for- 
warded by messenger or through the and what applies to a court 
under Section 195(1), Cr. P. C. must apply to a public servant under 
the same section. -It is only in the case of complainants not of these two 


classes that the complaint should be made direct because Section 200 re- 
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d the Magistrate to “at once examine the complainant on oath”. 
Next the allegation must be made “with a view to his taking action 
me this Code.” This does not require that there should be a formal 
prayer to that effect; in this a complaint differs from a plaint in a civil 
court, where there must be a prayer setting out the relief for which the 
plaintiff asks. In general the allegation made to a Magistrate that some 
person has committed an offence will be with a view to the Magistrate 

taking action under the Code. 

But there may be circumstances which show that this is not the case. 
‘In Emperor v. Haider Raza” Mr. Justice Piggott had a case where a com- 
lainant before a bench of honorary Magistrates in the course of negotiations 
or compromise of some case alleged that he had given the peshkar of the 
urt an illegal gratification, Rs. 7, and he claimed that he should be paid 
this sum by the opposite party in the compromise. This was an allegation 
a bench of Magistrates that the peshkar had committed an offence but 
there was no intention that the Magistrates should take action under 
e Code, Mr. Justice Piggott held on page 226 that it was certainly not 

a complaint. In Emperor v. Bhole Singh® a mukhia applied to the District 
\Magistrate in a petition asking to resign from his post. The Magistrate 
asked his reason, and he said that ie police inspector bad acted with 
‘extortion and tyranny in connection with a dacoity en The Magis- 
‘trate examined him on oath, and eventually ordered o prosecution for 
| making a false complaint, under Section 211, I. P. C. Mer. Justice Tudball 
held that the statement was made extra-judicially and without any inten- 
fron or desire that it should be taken as a complaint and the proceedings 
re therefore quashed. 

In the present case there is no doubt that the Sub-Inspector intended 
t his written allegations that Lakhan had committed the offence’ of 
Section 177, I. P. C. should reach the Magistrate, and that the Magistrate 
should take action under the Code. He definitely writes “institute a case 
under Section 177, I. P. C. against Lakhan mukhia.” It is true that he 
uses those words when asking for “permission under Section 195, Cr. P. C.” 
when as a matter of law no further permission was needed than his own 
complaint. But mere errors of law in a complaint do not make it any 
the less 2 complaint. 

The next part of the definition of complaint contains the words “that 







some person, whether known or unknown, has committed an offence.” 


In the communication of the Sub-Inspector it is clearly alleged 
Lakhan mukhia signed the panchayatnama. By giving false informa- 
tion he made me believe that there was an accidental drowning. Lakhan 
is therefore guilty of an offence ‘under Section 177, I. P. C. 

The communication therefore fulfilled this requirement. The last 
part of the definition is “but it does not include the report of a police 
officer”. I have already given reasons why I consider that this part of the 
definition of complaint does not apply to the word complaint when used in 
Section 195 (1) (a), Cr. P. C. I consider therefore that the communication 
of the Sub-Inspector dated October 4, 1934 does fulfil all the require- 


ments of a complaint*under Section 195(1) (a), Cr. P. C. and that the e° 
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case for the applicant in revision fails on this second point also. I MFA 
express the matter of the difference Letween a complaint and a report of 
police officer as follows: for all general purposes of the Code a police 
officer might make his report as like a complaint as it could sesi be, 
he might put in it all the necessary ingredients of a complaint, he might 
head it “Complaint in the court of the Sub-divisional Magistrate” but it 
would never be a complaint as defined by Section 4(1) ($), Cr. P. C. 
simply because of the person making it being a police officer, acting as a 
police officer; because Section 4(1) (4) means that an allegation which 
would be a complaint if made by another person cannot be a complaint 
if made by a police officer. The section does not mean to draw any dis 
tinction between the matter or form of a complaint and the matter 
form of a report; the section only draws a distinction as regards the persdn 
making the allegation. The reason for this distinction is that the Magi 
trate acts in a different manner if the allegation is made by a poli 
officer. There is an exceptional class of case where Section 195 (1) la 
down that complaints must be made, by the public servant or court co 
cerned; that is, their allegations are called complaints. It must happe}? 
that sometimes the public servant will be a police officer, and like other 
public servants his allegations under Section 195(1) amount to a com-) 
plaint, and the general definition in Section 4(1) (4) does not and could, 
not apply, because if it did there would be a contradiction between the 
two sections, one of which would say that the allegations were a com-, 
plaint and the other section would say that the allegations were not $ 
complaint. The proviso in the beginning of Section 4(1) therefore pre} 
vents that section from applying to Section 195(1) (a) so far as the con” 
tradictory part of it is concerned “bat it does not include the report of \ 
police officer.” i 

I may briefly refer to some cases cited. For appellant reference was made 
to Abdul Rahman v. King-Empero-". The question considered was 
merely whether brief communications by the Superintendent of Police and 
the District Magistrate amounted to complaints and it was held they did 
not. The question as to whether the allegations of the investigating 
officer amounted to a complaint was not considered, though it is men- 
tioned that l 

he moved the Superintendent of Police that the accused be prosecuted for 
an offence under Section 182, I. P. C. 

Reference was made to Baldeo Singh v. King-Emperor® where this 
point had not been considered either. ‘The ruling is therefore no authority 
on the point now raised in this revision. In Kali Charen v. Emperor’ 
there was also only the question of the order of the District Magistrate 
sanctioning a prosecution but containing no allegations, and there was no 
consideration as to whether the report of the Excise Inspector made to the. 
Excise Officer (who is also a Magistrate) did amount to a complaint. 
And the present point could not have arisen for the further reason that 
the Excise Inspector is not a police officer. The learned A. G. A. re- 






e ferred to The Public Prosecutor v. Ratnavelu Chetty where the facts 


O 


11932 AL L. J. 155 1A. L R 1926 AlL 566 
"A. I. R 1934 Oudh 186 HI, L. R. 49 Mad. 525 rx, 


















A. L. J. R- HIGH COURT 1077 


given on page 530 that information (of dacoity) was given to a 
illage Magistrate who forwarded it to the police, and the police con- 
sidered the information false and sent a charge sheet under Section 211, 
I. P. C. to the Magistrate, who enquired into the case and committed 
the accused to sessions; the charge sheet from the police had asked the 
Magistrate to take action under Section 211, J. P. C. On page 534 it 
is stated that the Assistant Sessions Judge being of opinion that the com- 
mitment on a charge of a non-cognizable offence upon a police report 
was illegal, acquitted the accused, without trial. In a previous case a bench 
had held that where a Magistrate received a police report of a non-cog- 
izable offence:he could not treat it as a report under Section 190 (1) 
b) but he must treat it under (#) and examine the police officer on oath 
or treat it under (c) and inform the accused under Section 191 that he 
may have the case transferred (Perumal Naick v. Emperor’) referred 
in the ruling in question on pages 527 and 528. The Full Bench 
ifically overruled this ruling on page 539, and held that Section 190 
) (b) refers to reports from a police officer in either cognizable or 
cognizable cases. This is the view which I have taken, that allega- 
picts of the commission of an offence whether cognizable or non-cogniz- 
nble made to a Magistrate by a police officer are. reports under Section 
Aygo (1) (b), but in the special case of Section 195(1) (a) these allega- 
~‘tions are complaints. It is to be noted in the Madras case that there was 
no question of the police officer making a complaint under Section 195 
(1) (a) because the information was given to the village Magistrate and 
not to the police. 
' "There is nothing in any of the rulings cited which is against the 
interpretation which I have made of Sections 4(1) (b) and 195 (1) (e), 
Cr. P. C. 

I consider that the application in revision fails on the two points 
which have been argued on revision, and I would therefore dismiss the 
application. 

SULAIMAN, C. J. and BENNET, J—As we are divided in our 
opinions on the following questions, we direct that the file be placed be- 
fore the Hon’ble the Chief Justice for the following points to be referred 
to another Judge:— | 

1. Whether the communication made by the Sub-Inspector of 
Police to the Superintendent of Police and forwarded by the latter to the 
Magistrate amounted to a complaint within the meaning of Section 195, 
Cr. P. C.? 

2. If not, whether the defect is cured by Section 537,-Cr. P. Ct 

3. Whether the accused’s supplying false information to the police 
amounted to an offence under Section 177, L P. C. 

The case was then heard by Rachhpal Singh, J. who delivered the 
following judgment:— : 

This case, owing to difference of opinion between the two Hon’ble 
Judges, has been sent to me for expression of an opinion on the following 
three points: — 


Sulaiman, 
C. J. 
Bennet, J. 


Rechhpal 
Singh, J. 


1. Whether the communication made by the Sub-Inspector of e 
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Police to the Superin-endent of Police and forwarded by 
the latter to the Magistrate amounted to a complaint 
i within the meaning of Section 195, Criminal Procedure 
Code? 
2. If not, whether the defect is cured by Section 537, Criminal 
Procedure Code? 
3. Whether the accused’s supplying false information to the police 
amounted to an offence under Section 177, Indian- Penal 
Code? 

The facts found are these:— 

Lakhan accused applicant is the mukhia of his village. He attested 
Panchayatnama in ack it was stated that a daughter of Beni Madho w 
drowned in the Jumna and that there was no doubt or suspicion about i 
The Panchayatnama was given to the village Chowkidar on July 5, 193 
who presented it at the thana. The evidence in the case proves that 
information sent to the police was false and that as a matter of fact 
girl was not drowned but was taken away from the village by L 
mukhia and that Lakhan spread a false story that she had been drownee), 
A case under Section 365|366, Indian Penal Code was registered against’ 
Lakhan but the Superintendent of Police cancelled the charge-sheety 
Lakhan was, however, prosecuted under Section 177 of the Indian Penot- 
Code, 7 

Question No. 1:—My answer tc this question is in the negative. The 
word “complaint” is defined in Section 4, Sub-clause (b) of the Crimin/-4 
Procedure Code, as follows:—Complaint means the allegation made, otab 
or in writing, toa Magistrate, with a view to his taking action under this 
Code, that some person, whether known or unknown, has committed an 
offence, but it does not include a resort of a police officer. 

In the case before me the Sud-Inspector sends information to the 
Superintendent of Police to the effect that Lakhan Singh has committed 
an offence under Section 177 of thé Indian Penal Code, and therefore the 
Sub-Inspector prays that permission under Section 195 may be given for 
filing a complaint under Section 177 of the Indian Penal Code against 
Lakhan Singh. It appears that the Sub-Inspector wrongly thought that 
sanction was necessary. As a matter of fact, now no previous sanction 
is necessary. In my opinion, his letter to the Superintendent of Police 
is merely a report to him (Superintendent of Police) and is not a com- 
plaint to a Magistrate with a view to his taking action against any person. 
It is true that under the Police Rules all communications between a Magis- 
trate and the police force must be conveyed through the Superintendent 
of Police. ‘The question which, however, we have to decide is whether 
a communication sent to a Magistrate through the Superintendent of 
Police is really a complaint by the Sub-Inspector praying that action 
should be taken by the Magistrate against the accused person, or whether 
it is merely an information report sent to the Superintendent of Police 
with a view to obtain sanction for zhe prosecution or to take whatever 
action the Superintendent of Police may consider to be necessary. From a 
perusal of the report sent by the Sub-Inspector to the Superintendent of 
Police it does not appear that he is making a complaint against any person 
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Nis the Magistrate with a view to induce the Magistrate to take action. It- 


is nothing else but merely an information report sent to the Superintendent 
of Police. The question as to whether or not a particular document 
comes within the definition of ‘complaint’ has to be very strictly con- 
strued. I agree with the view taken in Chaudhri Baldeo Singh v. King- 
Emperor“, that a report submitted by the Superintendent of Police to a 
Magistrate for favour of disposal and necessary action does not amount 
to a complaint within the meaning of Section 4(4) of the Code of 
Criminal Procedure. There may be cases in which a Sub-Inspector writes 
through the Superintendent of Police to the Magistrate that an offence 
‘hat been committed, and therefore action should be taken against the 
at person. Under the rules he has to address this letter to the 
Magistrate through the Superintendent of Police. If the Superintendent 
of Police forwarded this to the Magistrate, then certainly the ene would 
come within the definition of the word ‘Complaint’. On the other hand, 
there may be matters in which the Sub-Inspector at the time when he 
writes his report has no intention of making a complaint but he merely 
\ forwards the report to the Magistrate through the Superintendent of 
‘Police. If his letter does not indicate that he desires to make a com- 
plaint-to the Magistrate with a view that he should take action judicially, 
„then the letter cannot come within the definition of the word ‘Com- 
plaint’. I am, therefore, of opinion that the communication made by the 
Sub-Inspector in this case to the Superintendent of Police and forwarded 
iby the latter to the Magistrate does not amount to a complaint within 
the meaning of Section 195, Criminal Procedure Code. 


Question No. 2:—As in the case before me there was no complaint 
within the meaning of Section 4(4) of the Code of Criminal Procedure, 
the defect cannot be cured by Section 537 of the Criminal Procedure 
Code. The whole trial was legal because there was no complaint, and 
the illegality cannot be cured under the provisions of Section 537, Criminal 
Procedure Code. I agree with the view expressed by Daniels, J. in 
Chaudhri Baldeo Singh v. King-Emperor™. 

Question No. 3:—In my opinion on the facts found in this case the 
accused cannot be held guilty of an offence under Section 177 of the 
Indian Penal Code. 

One of the most important points which the prosecution has to 
establish in a case under Section 177 of the Indian Penal Code is that the 
accused was “legally bound to furnish information on a particular subject 
to a public servant”. In my opinion the prosecution has failed to estab- 
lish that the accused was “legally bound” to supply information on the 
subject to the police. Section 43 of the Indian Penal Code says that a per- 
son is said to be “legally bound to do whatever it is illegal in him to omit”. 
The same section says that the word “illegal” is applicable to every thing 
which is an offence or which is prohibited by law, or which furnishes 
ground for a civil action. i 

Apart from the provisions of Section 45 of the Code of Criminal 
Procedure, there is no legal liability on the part of an accused person to 
give the information which he possessed, to the police. In Queen-Empress 

ia ee | . ™96 Ind. Cas. 211 
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v. Appayya™, it was held that unless a person is “legally bound” to give! 
information, his prosecution under Sec. 177 of the Indian Penal Code can- 
not succeed. My learned brother, Bennet, J., in his order in this case refers 
to the view of the Madras High Court taken in a case reported in 6 Madras 
High Court Reports, Appendix, page 48, where it was held that in this 
section the words “legally bound” do not exclusively refer to cases where 
a person is required to give information by some legislative enactment but 
also include cases where the accused is bound to give information to his 
superior in pursuance of a departmental order. I may, however, point 
out that the view expressed in the above mentioned case and also in 
Virasami Mudali v. The Queen’, was expressly dissented from in Que 
Empress v. Appayya"’®. 

The view taken in Hari Singh v. Queen-Empress, Punjab Recor, ' 

I am, therefore, of opinion that the accused in the case before 
was not legally bound to give any information to the police apart 
the duty imposed upon him under the provision of Section 45 of the 
Criminal Procedure Code. Merely giving false information to the police | 
by a person who is not legally bound to give that information, does nots 
make a person liable under the provisions of Section 177 of the Indian: 
Penal Code. The section has no application to a case in which a false, 
statement has been made to the police by a person who was under no legal’ 
obligation or who was not legally bcund to give that information. Such 
a person may be liable for prosecution under Section 182 of the Indian} 
Penal Code which, however, is a different matter. To bring a case under 
Section 177 of tht Indian Penal Coce, it is absolutely necessary to prové 
that the informant was ‘legally bocnd’ to give the information, which 
is proved to be false, to the police. 

Now we find that Section 45, Criminal Procedure Code, imposes a 


duty on mukhias (Village Head-men) and other persons to give infor- 


mation on certain subjects to the police. In the case before us, we are 
concerned only with Clause (d) of Section 45 of the Code of Criminal 
Procedure. Under the provisions of that section, a mukhia is ‘legally 
bound’ to give information to the police which he may possess respecting 
the following points:— 

1, The occurrence in or near such village of any sudden or un- 


natural death; 

2. any death under suspicious circumstances; 

3. the discovery in or near such village of any corpse or part of 
a corpse, in circumstances which lead to a reasonable sus- 
Picion that such a death has occurred; 

4. the disappearance from such village of any person in circums- 
tances which lead to a reasonable suspicion that a non-bail- 
able offence has been committed in respect of such person. 


_ _ Inthe case before us admittedly no death has taken place and there is no 
evidence that any non-bailable offence has been committed about which the 


e mukhia had any information which it was his duty to report to the 
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lice. This being so, it cannot be said that the accused has failed to 
ive information about the occurrence of any death etc. ‘Therefore, his 
vase cannot come under Section 177 of the Indian Penal Code. No such 
currence as specified in Section 45 (d) of the Criminal Procedure Code, 
nad taken place and therefore. it cannot be said that the accused in his 
capacity as a mukhia was legally bound to furnish information to the 
police and that in view of the duty imposed upon him under Section 45, 
3e gave false information to the police. In my opinion, the words “an 


subject” occurring in Section 177 of the Indian Penal Code have reference - 


£ the matters enumerated in Section 45 of the Criminal Procedure Code 


to matters about which a person is “legally bound” to give information- 


der some other law, and to no other subjects, 
I, therefore, hold that as none of the events enumerated in Clause 
: of Section 45 of the Criminal Procedure Code had happened, it can- 
1ot be said that the accused was legally bound to give any information 
0 the police and that the false information which he gave to the police, 
Joes not bring his case within the four corners of Section 177 of the Indian 
Penal Code. . 


: Let the record be returned to the Bench concerned. 


' On return of the opinion of Rachhpal Singh, J., the following order 
was passed by Sulaiman, C. J. and Bennet, J.— 


In view of the opinion expressed by the third learned Judge chis 
evision is allowed. ‘The conviction and the sentence passed on the accused 
ce set aside, and it is ordered that the fine, if paid, shall be refunded. 


Revision allowed 


- 


SHIAM LAL AnD orHers (Defendants) 
Versus 
RAM SARUP AND ANOTHER (Plaintiffs)* 
Crensfer of Property Act, Sec. 55 (4) (b)—Swit for unpaid purchase-money 
plus interest at one per cent per mensem—wW ben interest at one per cent per 
mensem to be ewarded. 


On a sale of immoveable property the vendors left a part of the pur- 
chase-money with the vendees for payment of persons who held decrees 
against the vendors. The vendees did not pay these persons with the 
result that one vendor was arrested and detained for 24 hours and the 
property of the vendors was taken in execution and sold. 
the vendors brought a suit under Section 55(4) (b), T. P. Act, for the 
unpaid purchase-money plus one cent per mensem interest. Before 
the written statement was filed vendees paid off the sum left with 
them and also interest due to the decree-holders. The defendants-vendees 
therefore claimed that no further sum was due to the plaintiffs-vendors. 
Held, that the plaintiffs were entitled to receive interest under Section 
55, T. P. Act, at the rate of one per ceht per mensem awarded by the 
lower court, and also costs in full. 
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First APPEAL from a decree of MAULVI MUHAMMAD ZAMIRUDDIN 
Subordinate Judge of Bareilly. i 
N. C. Vaish for the appellants. : 
G. S. Pathak for the respondents. 


The Court delivered the following judgment:— 


This is an appeal by the defendants against a decree of the learned 
Subordinate Judge awarding the plaintiffs-costs in full and Rs. 253-1-0 a 
. interest. The circumstances are that on July 29, 1930 the plaintiffs exe- 
cuted a sale deed of certain zaniindary property in favour of defendant: 
for a consideration of Rs. 5,500. Of this sum Rs. 4,500 was left wi 
the defendants to pay the decree-halders against the plaintiffs the decr 
amounts.due with interest in four cases. One of these cases was comp 
mised. In the other cases the defendants did not pay the amounts req 
ed and the result was that one plaintiff was arrested and detained for 
hours and the property of the plaintiff was taken in execution and sol 
The claim of the plaintiffs was for the amount of Rs. 4,500 plus Re. 
per cent. per mensem interest, and this claim was based on Section 55 of 
the Transfer of Property Act which allows a vendor a charge for purchase- 
money unpaid and for interest on it. Before.the written statement wa 
filed the defendants paid off the principal amount of Rs. 4,500 and als 
interest due to the decree-holders amounting to Rs. 793. The defendant 
therefore claimed that no further sum was due to the plaintiffs, and that ir 
fact too much had been paid by the defendants. The extra amount hae 

f 








the defendants was due to their own neglect. We are of opinion that 
plaintiffs were entitled to receive interest under Section 55 of the Trans 
of Property Act at the rate of 1 per cent per mensem awarded by the 
lower court. The court below has deducted from this the Rs. 793 paic 
as interest by the defendants ana has held that the plaintiffs are entitlec 
to the balance of Rs. 253-1-0. We consider the decree is perfectly correct 
The plaintiffs had succeeded in their claim from the date of the suit and it 
was only after that date that the defendants made any payments to the 
decree-holders and the plaintiffs therefore were entitled to receive costs ir 
full. We dismiss this first appeal with costs. 


Appeal dismissed 
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MOTIRAM 
versus 
EMPEROR* 


Criminal Procedure Code, Sec. 423—Accused acquitted under Sec. 304, I. P. C., 
but convicted under Sec. 325, I. P. C—Appeal—Appellate Court set aside 


acquittal under Sec. 304, I. P. C., end directed retrial because it disagreed 


with finding of trial court that accused bad not coremitted offence under 

Sec. 304, I. P. C—-Whether such order legal. 
The applicant and three others were charged with an offence of culpable 
a] homicide not amounting to murder and were tried by an Assistant 
2 Sessions Judge under Sec. 304, I. P. C. He acquitted them of having 
committed any offence punishable under Sec. 304, I. P. C. He convicted 


two of them including the present`applicant of an offence of voluntarily 


causing grievous hurt. The two men who had been convicted appealed 


to the Sessions Judge. He came to the conclusion that the offence, if it 


was committed, was properly punishable under Section 304, I. P. C., and 
after issuing notice to the appellants to show cause why he should not 
i order a retrial, he did pass such an order. Held, that the Sessions J 
\ had no authority to set aside the acquittal under Sec. 304, L P. C. and 
\ was not entitled to order a retrial merely because he disagreed with the 
, finding of the lower court that the accused men had not committed the 
more serious offence of culpable homicide not amounting to murder. 


Sree REVISION from an order of M. B. Arman Esq., Sessions Judge 
‘ R. C. Ghatak for the applicant. 

M. Waliulleb (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

ALLSOP, J.—This is an application in revision. ‘The case has a peculiar 
history. ‘The applicant Motiram and three others were charged with an 
offence of culpable homicide not amounting to murder and were tried 
by an Assistant Sessions Judge under Section 304 of the Indian Penal 


Code. The Assistant Sessions Judge found that the accused did not have >` 


the common intention of causing death and he, therefore, acquitted all 
of them of having committed any offence punishable under Section 304 
of the Indian Penal Code. He convicted two of them including the 


present applicant, Motiram, of an offence of voluntarily causing grievous 


hurt using for this purpose the provisions of Section 34 of the Indian 


Penal Code. The two men who had been convicted appealed to the Ses- 
sions Judge. He came to the conclusion that the offence if it was com- 


mitted was properly punishable under Section 304 of the Indian Penal 
Code and after issuing notice to the appellants to show cause why he 
should not order a retrial, he did pass such an order and the case went 
back to the Assistant Sessions Judge and was retried by him. He then 
convicted the two men under Section 304 of the Indian Penal Code and 
sentenced each of them to rigorous imprisonment for a périod of three 


years, The sentence at the previous trial under Section 325 of the Indian e 
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Penal Code had been for two years. After the second trial there was agait 
an appeal to the Sessions Judge who acquitted one of the men and main 
tained the conviction of the present applicant Motiram. It has been urged 
in argument that the learned Sessions Judge was quite wrong in the first 
instance in setting aside the acquittal of the applicant of an offence of 
culpable homicide not amounting to murder and directing that he should 
be retried. It is urged, therefore, that the second ‘trial was void and the 
conviction cannot stand. I agree that the learned Sessions Judge had no 
authority to set aside the acquittal under Section 304 of the Indian Penal 
Code. Their Lordships of the Privy Council in Kishan Singh’s case’, have 
clearly laid down that where a man is tried of a more serious offence ang 
is convicted of of less serious one he must be held to have been acquitted df 
the more serious offence and that the acquittal cannot be set aside except 
upon an appeal filed by the Local Government. The Sessions Judge after 
the first trial had no appeal before him against the two men. There could 
be no appeal in his court against an acquittal. The appeal was on their 
behalf. It is true that an appellate court has a power to order a retrial; 
but it can pass such an order only upon proper grounds such as the ground 
that the original trial has been vitiated by some irregularity. The learned 
Sessions Judge was certainly not entitled to order a retrial merely because 
he disagreed with the finding of the lower court that the accused men had 
not committed the more serious offence of culpable homicide not amount- 
ing to murder. In exercise of our powers of revision we are to see merely 
that justice is done. The applicant has twice been tried by the Assistan 
Sessions Judge who has found on both occasions that he took part in 
attack upon another man who died as a result of lathi blows upon the 
head. The learned Sessions Judge has considered the facts of the case in 
his judgment after the second trial and he has agreed that the applicant 
is guilty. It has been suggested that the case may go down to the learned 
Sessions Judge on the assumption that he must now consider the original 
appeal under Section 325 of the Indian Penal Code upon its merits. ] 
do not think that I would be justified in exercising powers of revision tc 
cause waste of time and delay which would have no result beneficial tc 
any body concerned. The fact is that the applicant has been found guilty 
by two courts of having taken part in this attack and that there is nc 
reason why this Court should interfere upon the ground that the appli- 
cant is not guilty. On the other hand, the applicant is entitled to claim that 
he should not receive a more severe. sentence than that which he received 
at the original trial. The learned Sessions Judge was not entitled to set 
aside the order of acquittal for the offence of culpable homicide not 
amounting to murder or, in effect, to enhance the sentence. I therefore 
reduce the sentence to one for a period of two years. It has been arguec 
that the applicant has been put to much inconvenience by being tried ove! 
again; but it seems to me that the sentence cannot be further reducec 
when the injuries resulted in the death of the man who was attacked 
The sentence is reduced to one of rigorous imprisonment for a period oi 
2 years. The accused shall surrender to his bail. 

Sentence reducec 
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CHAMBER OF COMMERCE, HAPUR 
Versus 
COMMISSIONER OF INCOME TAX, U. P.* 

Income Tax Act (XI of 1922), Secs. 4(3) (ii) and 6 (vi)—Assessee—Chember 
of Commerce—Company limited by guarantee ond registered under Sec. 26, 
Com panies Act—Object—To provide facilities of trade and to improve busi- 
ress—Income—Payments in the shape of commission and registration fee on 
each forward contract registered with company—Whether association in- 
corporated under Sec. 26, Companies Act is exempt from tax—Whether 

1  assessee company is a ‘charitable institution’ within meaning of Sec. 4(3) (i) 

—Whether such income is taxable as income from ‘other sources within mean- 

ing of Sec. 6 (vi). 

The assessee, the Chamber of Commerce at Hapur, was a company 
limited by guarantee which was registered under Section 26 of the Com- 
panies Act. The object of this association was to provide facilities of trade 
and to improve business. The income of the assessee—apart from admis- 
sion fees and subscriptions which were held to be exempt from tax— 
consisted of payments in the shape of commission and registration fee on 
each forward contract registered in the books of the assessee company. 
Held, (1) that an association incorporated under Section 26, Companies 
Act, is not exempt as such from.being assessed to income-tax. (2) that 
the assessee was not a ‘charitable institution’ within the meaning of Sec- 
tion 4 (3) (ii), Income Tax Act. (3) that since it had been conceded 
—whether rightly or wrongly—by the Income Tax Commissioner in his 
statement of the case that the payments in the shape of commission and 
registration fees were not income from ‘business’, it must be held that 
they were not taxable as income from ‘other sources’ within the meaning 
of Section 6 (vi), Income Tax Act. 

REFERENCE by the Commissioner of Income Tax, U. P., under Sec. 

66(2), Income Tax Act of 1922. 


S. K. Dar, K. C. Mstal and M. N. Agarwala for the assessee. 
K. Verma for the opposite party (Commissioner of Income-tax). 


The Court delivered the following judgment:— 


This is a case which has been stated by the Income-tax Commissioner 
under Section 66(2) of the Indian Income Tax Act (XI of 1922). The 
assessee is the Chamber of Commerce at Hapur and the case relates to two 
assessment years, 1932-33 and 1933-34. The assessee is a company limited 
by guarantee which was registered in 1923 under Section 26 of the Indian 
Companies Act. 

The objects for which the assessee was incorporated, as set forth in 
its Memorandum and Articles of Association, are as follows:— 

(1) To promote and protect the trade, commerce and manufactures 
of India, and in particular the trade, commerce and manufactures of 
Hapur and district Meerut. 

(2) To promote unity and friendliness amongst all merchants in 
general and dealers in grain in particular in respect of all subjects of com- 
mon interest. 


ye a 
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Ov (3) To establish just and equitable principles in trade and to form 
193g 2 code or codes of practice to simplify and facilitate transaction of business’ 
-— between merchants dealing in grain, cotton seed, etc., at Hapur and else- 


ears oF where, and persons entering into those transactions with them. 
MMERCH, 


Harur (4) To maintain uniformity in rules, regulations and usages of 
Bs Y. trade. 


A (5) In case-of mutual quarrels or dispute in business to settle them 

Tax, U. P. as between members of the association and between parties willing or 
—— agreeing to abide by the judgment and decision of the association. 

Pai ih (6) To consider all questions connected with trade, commerce, 

’ “manufactures and affecting the rights and privileges of the whole mer-! 

cantile community, specially dealers in grain and cotton, etc., and to 
remove all difficulties in a lawful and constitutional manner. 

(7) To acquire by purchase, taking on lease or otherwise lands and 
buildings and all other property, movable and immovable, which the 
association, for the purposes thereof, may from time to time think proper 
to acquire. 

(8) To sell, improve, manage, develop, exchange, lease, mortgage or / 
otherwise deal with all or any part of the property of the association, or 
the business of the association. 

(9) To co-operate with other associations and Chambers similar to 
this association and to procure from and communicate to any such asso- 
ciation such information as may be likely to forward the objects of the 
association. 

(9a) To spend such sums of money as may from time to time 
resolved upon by the Executive Committee or general body of the 
ciation on charitable and benevolent object or objects of public utility; 
with the sanction of the latter. 3 

(10) To do all such other things as may be conducive to the exten- ` 
sion of trade, commerce or manufzctures or incidental to the attainment 
of the above objects or any of them. 

Article (9a) did not originally occur in the memorandum; it was 
added in pursuance of a sanction to amend the Articles of Association 
which was obtained from the High Court on September 1, 1933. 
Application to that effect was made on the advice of the auditors, who 
had detected that the assessee was incurring without authority certain 
expenses in maintaining a hospital. 

The income of the assessee is as follows:— 

(1) Rs. 10 per month per member as admission fee. 

(2) Re. 1 per member per annum as subscription; 

(3) Re. 1 as registration fee fo- each kbatti or grain-pit. 

(4) 0-2-0 commission on every purchase and sale of 25 tons on 
forward delivery contracts. 

The members of the assessee eompany are merchants of Hapur, some 
of whom are commission agents. It appears that the bulk of the income 
is derived from the commission which is paid on forward contracts. Any 

e such contract may be entered into by two members inter se or it may be 
entered into by two outsiders or by an outsider and a member; but when- 
ever an outsider is a party to the contract, he has to employ the 
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ices of a member of the assessee company who is a commission agent. Gm 
ch contract is registered in the books of the assessee company, but it 445, 
can only be registered in the name of a member and it is the member who -— 
jas to pay the commission. He in his turn recovers it from the outsider CHAMBER OF 
or constituent, but so far as the company is concerned it is the member a 
who is responsible for paying the commission. v. 
The assessee objected that it was not liable to assessment under the Peara 
Act; but the Income-tax Officer of Meerut overruled that objection and "Tax, a 
assessed the company to income-tax in respect to commission or registra- |_| —— 
“tion fees, declining at the same time to make any allowance on account Sf J 
zf the expenses incurred in maintaining a hospital. The admission fees = 
and annual subscription only were held to be exempt. The assessee 
appealed on the following grounds:— 
(1) That it was not an association working for profit and that no 
mpart of its income was liable to be distributed in the form of dividends or 
«otherwise. 
(2) That its income was derived from its own members in the form 
»f contributions for its maintenance and was as such outside the scope of 
ethe Act. 
(3) That it did not settle any profit or loss, but simply recorded 
ethe transactions and was not concerned with any payments. 
(4) That it was incorporated under Section 26 of the Companies 
Act as an association limited by guarantee. . 3 
(5) That in any case the Income-tax Officer should have allowed 
^e expenditure on charity. 
_ The Assistant Commissioner of Income Tax dismissed the appeal, and 
sthereupon the assessee moved the Commissioner of Income-tax to state 
a case and refer certain question of law to this Court. The questions of 
Maw set out in their application were as follows:— 
(1) Whether an association incorporated under Section 26 of the 
Mindian Companies Act, as an association limited by guarantee not existing 
for earning profits, and prohibited under the law from declaring any 
«dividends to its members, is liable to assessment, particularly in view of 
the fact that no relief under Section 48 of the Act is available to such an 
association, as in case of other associations not incorporated under Sec- 
tion 26 of the Indian Companies Act. 
(2) Whether the income of the Chamber, derived from its mem- 
bers only in the shape of a certain fixed amount on each transaction regis- 
tered in the Chamber, can be deemed to be “income, gains or profits” 
within the meaning of Section 4 of the Act, when such amount is to be 
spent not for distribution of any profits but for maintenance of its office 
and carrying out of objects enumerated in the memorandum of asso- 
ciation. 
(3) Whether the income of the Chamber of Commerce, Hapur, can 
be deemed to be “income of a religious or charitable institution derived 
from voluntary contributions or income derived from property held 
under trust or other legal obligation wholly for religious or charitable , 
purposes” within the meaning of Section 4, Sub-section (3), Clauses (i) 
and (ii) and as such is exempt from assessment. 


1088 HIGH COURT i aa 
Qv (4) Whether “income” of the Chamber is in any event deriv 
isg from “business” within the meaning of the Income-tax Act. 
me E (5) Whether the expenditure on charity, in accordance with i 
CHAMBER OF memorandum of association, even prior to its amendment by the Hono 
errs able High Court, is liable to assessment. 

v. ` The Income Tax Commissioner has, however, only referred question: 
Commaton=® Nos, 1 to 3 and No. $ to this Court, he has not thought it necessary tc 
or INCOME f ; . is i ; 
Tax, U. P, refer question No. 4 because in his opinion the income of the assessee i: 

— _ not from “business” within the meaning of the Act, and he has accord- 
pai p ingly conceded that point in favour of the assessee. 

Ae I will now proceed to deal with the questions which have been for. 

mulated by the Income Tax Commissioner. 

Question No. 1—There is no provision in the Act whereby an asso- 
ciation incorporated under Section 26 of the Indian Companies Act i: 
exempted as such from being assessed to income-tax. In fact, this wa: 
admitted before the Income-tax Officer. His assessment order datec 
March 22, 1934 shows that in the written arguments which were file 
before him the following admission found place: 

It may be conceded at the outset that the Chamber as such is not exemp 
from assessment as it is certainly a company registered under the Indiar 
Companies Act and comes within the scope of Section 3 of the Income Ta 
Act. 

I agree with the view of the Income Tax Commissioner that ther: 
is no exemption in favour of such a company as such and that the nor 
applicability of Section 48 of the Act is an irrelevant consideration. 

Question No. 2—As I have already shown, the income of the assess 
—apart from admission fees and subscriptions, which have been held tc 
be exempt—is of two kinds; it consists (1) in payment of commission anc 
registration fees which are made by members on their own account and 
(2) in payment of commission which, though made by members, actually 
comes from the pockets of outsiders. I will first deal with the former 
category. 

Learned counsel for the assessee contends that the Chamber of Com- 
merce at Hapur is a “mutual concern”, i.e., an association whose members 
contribute to a common fund for their mutual benefit and that the pav- 
ments which are made by its members are on that account exempt’ from 
income tax, being neither income, profits or gains within the meaning of 
the Act, they are contributions by individual members to a common fund 
to be utilised by the aggregation of members for a common object. He 
relies on various authorities. ‘The first case to which we are referred is 
from the House of Lords and dates back to 1889. It is the case of the 
New York Life Insurance Company v. Styles'. It related to a Mutual Life 
Insurance Company which had no shares or shareholders, the members were 
the holders of participating policies, each of whom was entitled to a share 
of the assets and liable for all losses. A calculation was made by the com- 
pany of the probable death-rate among the members and of the probable 
expenses and other liabilities, and the amount claimed for premiums from 
members was commensurate therewith. An account was annually taken 

114 App. Cas. 381 
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ind the greater part of the surplus of such premiums for expenditure 
eferable to these policies was returned to the policy-holders as bonuses 
ther, by addition to the sums insured or in reduction of future premiums. 
Fhe remainder of the surplus was carried forward as funds in hand to the 
sredit of the general body of the members. It was conceded that the in- 
some derived by the company from investments and from all transactions 
with non-members was assessable to income-tax, but it was held by four 
nut of six of the noble Lords who heard the appeal that no part of the 
premium income received under participating policies was liable to be 
issessed to income-tax as profits or gains under Schedule D. Schedule D 
h the Act of 1853 was concerned with 

any profits or gains arising to any person whatever from any profession, 

trade or vocation exercised in the United Kingdom. 

The above view, namely, that no part of the premium income received 
under participating policies was liable to be assessed to income-tax was 
beld by Lord Watson, Lord Bramwell, Lord Herschell and Lord Mac- 
oaghten. Lord Halsbury and Lord FitzGerald dissented from that view 
and were of opinion that the surplus returned or credited to members was 
liable to income tax. Lord Halsbury at the beginning of his address at 
oage 389 stated: “I think the appellants do carry on a concern 
which brings in profit”. Lord FitzGerald at page 404 stated: 

My Lords, we are now dealing with this case not as between the cor- 
poration and the individual policy-holders who may happen to be members 
3 in respect of their policies, but as between the Crown in respect of a 
public general tax and the corporation as a trading concern, which it 

X ik indubieably. 

The majority, however, were of the opinion that the association was 
not a profit-making concern such as would attract income-tax. 

In the case of The United Service Club, Simla v. The Crown’, a 
learned single Judge of the Lahore High Court, relying on the case of The 
New York Life Insurance Company v. Styles, held that the income of the 
United Service Club at Simla, a company registered under the Indian Com- 
panies Act, was not liable to be assessed to income tax under the Indian 
Income Tax Act (Act VII of 1918) except in respect to its house pro- 
perty. At page 110 the learned Judge observes: 

The money received by the Club from its members does not fall within 
Clause (IV) ‘income derived from business’ as the Club does not trade 
with its members, but che object for which it exists is their mutual benefit. 
If the money which the Club receives from its members were chargeable to 
income tax, it could only be so chargeable under Clause (VI) as ‘income 
derived from other sources’. The question for determination is whether 
such money can be regarded as income at all. 

He goes on to find that it is not income from other sources within 
the meaning of the Act. At page 113 he observes: 

. I do not think that the money received by a club from the 
members composing it can be properly regarded as ‘income’ a word 
which itself seems to imply something received from outside. 

It will be observed that Act VII of 1918 was then in force and in 
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that Act the words “profits or gains”,-which find place in Section 4(1) of 
Act XI of 1922, did not occur, but in Commissioner of Income Tax, 
Bengal v. Shew Wallace 8 Compeny*, their Lordships of the Privy Council 


Cums. or held that the expansion of the language into aan profits and gains” 
substance. 


v. 


was more a matter of words than of 


In The Commissioner of Income Tax, Bombey EEN v. Tbe Mill- 


Cooman owners Mutual Insurance Association Limited*, a Bench of the Bombay 


or Ixcom™ 


Tax, U. P. 
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ee ee Company Limited 
by guarantee and formed by its members for the mutual insurance of 
members against liability to pay compensation to workmen employed by 
them and their dependents for accidents etc., the surplus of the cost or pret 
miums and further sums received by the company from its members over 
its expenditure of the year was not liable to be assessed to income-tax a 
profits or gains of business under Sections 6 (IV) and 10 or any othe 
section of the Indian Income Tax Act of 1922. There too the case of 
The New York Life Insurance Company v. Styles was relied upon. The 
learned Judges in discussing that case observed that the general principle 
therein laid down was that 
If a body of persons choose to contribute a sum of money for their owa 
purposes, any surplus of that sum remaining after expenses have been paid 
cannot be regarded as profit. 

In Board of Revenue v. The Mylapore Hindu Permanent Fund 
Limited”, the capital of a Mutual Benefit Society was made up solely 
of periodical investment by its members and the income of 
society was mainly derived from interest earned on loans given solel 
to its members, every one of whom was by the rules eligible to take loans; 
and it was held by a special Bench of the Madras High Court that such 
interest earned by the society from its own members was not taxable 
“profits” within Section 9 of the Indian Income Tax Act (Act 7 of 1918) 
in spite of the fact that the society was registered under the Indian Com- 
panies Act. In considering the case of The New York Life Insurance 
Company v. Styles, the learned Judges observed: 

The principle of that case is that income to be taxable must come in 
from outside and not from within. . 
~ The question does not seem to have been considered whether a 
mutual concern can trade with its members and whether the payment and 
receipt of interest on loans advanced might not amount to a money- 
lending business between the association and its members. 

Learned counsel for the department on the other hand strongly relies 
on the English case of Liverpool Corn Trade “Association v. Monks®. In 
that case an association had been formed for promoting the interests of 
the corn trade and the objects of the Association, as set out in the memo- 
randum of association, were ister alia as follows:— 

(1) To promote or oppose legislative and other measures calculated 
to affect the corn trade generally, and for those purposes to petition 
Parliament and take such other steps and proceedings as may be expedient, 
and to define, make and maintain uniformity and expediency in the rules, 

'L L R 59 Cal. 1343 ‘L L R. 56 Bom 119 
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‘egulations, usages and customs of the said trade, and to establish just and Gx 
quitable. principles therein. ~ EE 

(2) To adjust and settle disputes between persons engaged in the — 
aid trade`by establishing a tribunal of reference for the amicable adjust- Cmawsza or 
nents of such disputes. GE r e 

(3) To provide, regulate and maintain a suitable building, exchange, v. 
narket and room for the purposes of the corn trade in Liverpool. pa 

(4) To establish and maintain a clearing house for the clearance of Tax, U. P. 
‘ontracts.or periodical settlement of contracts, and for facilitating pay- 
nents between persons engaged ın the corn trade. 

In order that the facts of that case may be understood I quote the 
following observation from the beginning of the judgment, which was 
Jjélivered by Rowlatt, J.: 

i In this case there was a company with a share capital of £60,000 in 
400 shares of the unusually large denomination of £150 each, and its object 
was to maintain, and it did maintain, buildings for the purposes of the 
corn trade in Liverpool, and afford a number of facilities in those 
buildings. It made charges to its members and to other people proportionate 
to the use they made of the facilities; and it could, and 2t one time it 
did, declare a dividend upon its share capital. The major part of the 
clientele of the company, or at any rate the more important part, were, 
I have no doubt, the members themselves, and I suppose the members 
joined in order that, as members, they might have the benefit of the 
facilities upon more reasonable terms than outsiders. They paid an 
entrance fee when they became members. ‘There is nothing more to be 
said, I think, about the company, except perhaps this, that 2 member had to 
become a shareholder, but that he could not hold more than two shares, and 
if he had more than one, the extra one might be requisitioned in order to 
enable a new entrant to obtain his share if he could not acquire a share 
otherwise. 

The question here is whether the profit which the company makes out 
of what the members pay to it is taxable income of the business which 
the company undoubtedly carries on. That alleged profit consists of the 
amount by which the entrance fees of the members and their subscrip- 
tions for the various facilities exceed the cost of keeping up the buildings 
and affording the facilities. I do not see why that amount is not a 
profit. ‘The company has a capital upon which dividends may be earned, 
and the company has assets which can be used for the purpose of obtaining 
payments from its members for the advantages of such use, and one is 
tempted to ask why a profit is not so made exactly on the same footing 
as a profit is made by a railway company who issues a travelling ticket 
at a price to one of its shareholders, or at any rate as much a profit as a 
profit made by a company from a dealing with its own shareholders in a 
line of business which is restricted to the shareholders. If there were a 
railway company which only carried its.own shareholders, one would say 
that when it afforded the advantage to a shareholder of performing an 
act of transit for him, being paid by the shareholder therefor, that the 
profit thereby made was a profit of the company just as much as if the 
shareholder was a stranger. 

That case is of course distinguishable from the case of The New York 
Life Insurance Company v. Styles and from the case with which 
we are now dealing by the fact that there was a share capital and that 
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there were shareholders who had a right to demand dividends, if ‘declared. 
At the same time it is to be observed that notice was taken of the fact 
that the company dealt with persons who happened to be the owners 


CHammma oF of the share capital “affording benefits to those persons individually for 
COMMERCE 
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’ which they pay money by way of subscriptions and by way of entrance 


fees” and the learned Judge accepted the Attorney General’s contention 


Comaan0NE® that there was no reason at all for regarding otherwise than as profits the 
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difference which was obtained by dealings between the corporation and 
the persons who happened to be its members. 

It is I think settled—and in fact it is not disputed—that in certain 
cases at least money paid in by members of a “mutual concern” is exempt 
from income-tax; and the fact that the Chamber of Commerce at Hapur 
is in one aspect at least a mutual concern seems to have been recognized 
by the income-tax authorities, inasmuch as they have conceded that the 
admission fees and subscriptions are contributions by members such as 
did not attract income tax. Ar the same time learned counsel for the 
assessee concedes that a “mutual concern” may trade with its) members 
and that in such circumstances the profits earned thereby will be liable 
to tax. The Income Tax Commissioner, however, has clearly conceded į 
in his statement of the case that the income from commission and re- 
gistration fees is not income from “business” within the meaning of Sec- 
tion 6 (IV) of the Act; but he is of opinion that it is taxable on the 
ground that it is “payments made by members for services rendered to 
them by the assessee.” I refrain from expressing any view as to whether 
the Income Tax Commissioner was right in conceding that these payments 
are not income from business, for J am clearly of opinion that the depart- 
ment is bound by that admission. This Court is only called upon to 
answer the questions of law which have been formulated by the Income 
Tax Commissioner in his statement of the case. It is true that the Income 
Tax Officer and the Assistant Commissioner of Income Tax both held 
that these payments were income from “business” and on that account 
the assessee asked the Income Tax Commissioner to refer this question to 
the High Court; but I do not think that this Court can resurrect a question 
which has been answered by the Commissioner himself in favour of the 
assessee. Now if these payments are not income from business, it is 
difficult to see from what “other source” a mutual concern can derive 
profits. Since it has been held by the Income Tax Authorities that these 
payments are not income from business, I . find myself unable to differ- 
entiate between them and the admission fees and subscriptions which have 
been held to be contributions other than “income” and therefore not 
taxable. 

As regards payments which are made by outsiders through members, 
learned counsel for the assessee argues that there is no privity between the 
company and the outsiders and that these payments must therefore be 
deemed to be payments made by members in the same way as those which 
are made by members on their own behalf. We are not impressed by this 
argument. That the Association has direct dealings ae outsiders is 


* shown in Paragraph 5 of the objects of the Association as set forth in the 


memorandum and also by Rule 7 of Appendix B as reproduced on page 
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ments cannot appropriately fall under any head other than “business”; and as 
since it. has been conceded—whether nee or wrongly—by the icome Tax 
Commissionėr that they are not income from “business” I must hold that Crama OF 
they are not taxable as income from “other sources” within the meaning greg 
of Section 4(IV) of the Act. For reasons already given I express no v. 


opinion as to whether they do in fact fall under the head of “business”. genes o 


. Question’ No. 3—Learned counsel for the assessee admits that Clause Tax, U. P. 
(i) of Sub-section (3) of Section 4 of the Act has no application. There papa, 
remains Clause (#) of that sub-section which provides that “any income Collixter, J. 
of a religious or charitable institution derived from voluntary contribu- 
tions and applicable solely to religious or charitable purposes” is exempt 
from income-tax. “Charitable institution” is not ‘defined, but ‘‘chari- 
table purpose” is defined -as including “relief of the poor, education, 
medical relief and the advancement of any other object of general public 
utility.” Obviously the word “charitable” in the Act has a ical 
significance other than the meaning which it bears in common parlance. 
The ostensible object of this association is to -provide facilities of trade and 
to improve business. As regards the question of “general public utility”, 
it has been held in numerous cases that the requirements of the law will 
be satisfied if the benefit goes to a section of the community—vide, for 
instance, the English case of In re Mellody". In that case a testatrix be- 
queathed the income of a fund in trust to provide an annual treat or field 
day for the school children of a certain locality, or as many of such 
children as the same would provide for; and it was held that the bequest 
was a good charitable gift. At the same time every institution whose 
ee ect is to benefit the public or a section of the public is not necessarily 

itable”. In the Privy Council case of Verge v. Somerville and others 
Lord Wrenbury in considering whether a valid charitable trust had been 
created made the following observation:— 

To ascertain whether a gift constitutes a valid charitable trust 

a first inquiry must be whether it is public—whether it is for the benefit 

of the community or of an appreciably important class of the community. 

The inhabitants of a parish or town, or any particular class of such inhabi- 

tants, may, for instance, be the objects of such a gift, but private 

dividual, or a fluctuating body of private individuals, cannot. 

In the present case’ the persons who are actually benefited are (1) 
those particular individuals who are members of the association and (2) 
such outside merchants as may elect, when doing business at Hapur, to do 
it through the Chamber of Commerce. `I feel some doubt as to whether in 
the circumstances an object of general public utility as contemplated by 
the Act is being advanced by the assessee. Further, it seems to me that 
before an institution can be held to be “charitable” there must be an 
element of altruism; that is to say, the beneficiaries must not be able .to 
claim the benefit. That condition is wanting in the present case. More- 
over, the contention of learned counsel for the assessee that there is no 
privity between the assessee and outsider and that this is a “mutual con- 

” of the members who compose the association appears to me to be in- 
[1918] 1 Ch. 228 : *[1924] App. Cas. 496 
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consistent with his claim that the assessee 7 a “charitable institution’ 
within the meaning of Clause (ti) of Sub-section (3) of Section 4 o 
the Act. The whole idea of a “mutual concern” is that the particula 
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Without considering whether the other requirements of .Clause (i#' 
are or are not satisfied, I am of opinion that for the reasons given above th 
NIA assessee is not a “charitable institution” within the meaning of the Ac 
and is not as such exempt from tax. - 

Question No. 5—Learned counsel for the assessee concedes that apar 


I. from other considerations, the assessee cannot claim exemption quoad an’ 


money it may have elected to spend on charity. 
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Baypat, J.—I agree. - 

By THE Court—Our reply to the reference is as follows:— 

Question No. 1. This question is answered in the affirmative. 

Question No, 2. The answer to this question is that such payment 
are not income from any sources other than business. We express n 
opinion as to whether the Income Tax Commissioner’s admission that the 
are not income from business is or is not correct. 

Question No. 3. The answer to this question is in the negative. 

Question No. 5. The answer to this question is in the affirmative. 

The assessee will receive his costs of this reference from the depart 
raent. He is entitled to recover counsel’s fee according to the certificat 
filed by Mr. Dar. 

The hearing of this case occupied four days and it was argued witl 


ability by Mr. Kamla Kant Verma on behalf of the department. Hi 


should file his certificate within six weeks. 


Let a copy of this judgment be sent to the Commissioner of Income 
Tax. : 


PRIVY COUNCIL 
PURNANANTHACHI 


Versus 
T. S. GOPALASWAMI ODAYAR AND OTHERS* 

Hindu Lew—Joint family—Deed—Seperation of one member from the other mem- 
bers of the family—No separation of interests of oiber members in praesent 
—Severence of status postponed to a future time—Whether such a contrac 
valid, 

The male descendants of one S executed a deed, by which B, a grand- 
son of S, separated from the other members of the joint family on receiving 
one-frfth share of the family estzte. In lieu of that share, the immov- 
able properties specified in list (b) of the deed were allotted to him 
The first clause in the deed not anly gave a one-fifth share to B, but als 

= stated that the remaining four-fifths of the estate will be divided in five 

equal shares, each of which will be given to each of the five ps of the 
other- members named therein. The third clause provided that the other 
members were to get the immovable properties specified in list (a) and the 
outstandings detailed in list (c); but these properties were not partitionec 
amongst them. The sixth clause stated that M, who was the senior mem. 
ber of the family, and -who had no male issue, surrendered his own share ir 
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the estate; and in compliance with his wishes the clause stated that the 
remaining members ‘ ‘shall, during the lifetime of said M, live as members 
of one family”, and that after his death partition shall be effected accord- 
ing to the shares mentioned in the first clause. The eighth clause was 
in these terms: —*So long as the sharers other than B of us remain joint 
without effecting a division according to the shares mentioned in para- 


graph 1 hereof, the family shall be treated as an ordinary undivided Hindu `’ 


family subject to the law of survivorship.” Held, that the operation of 
the first clause was postponed until after the death of M. A covenant 
of this character does not effect an immediate severance of status, but 
postpones it to a future time. Until that time comes, there is no separa- 
tion of interests, and the members hold the estate as joint tenants. It is 
possible that during the interval some members may die without leaving 
any male issue, and in that case the stipulation as to the shares would 
not take effect, and the estate would be divided among a smaller number 
of co-parceners, each of whom would get a larger amount than the 
stipulated share. The result is that there is no separation of interests in 
praesenti; there is only a contract as to what is to be done in future, and 
such a contract is not invalid, though it may be rendered ineffective by 
change of circumstances. 

APPEAL from a decision of the High Court of Judicature at Madras. 


M. H. Rashid for the appellant. 
Sir Thomas Strangman and J. M. Parikh for the respondents. 


The following judgment was delivered by 


Sm SHADI Lat—On November 25, 1895, the male descendants of one 
Sepperumal executed 2 deed, by which Balasubrahmanya, a grandson of 
Sepperumal, separated from the other members of the joint family ca 
receiving one-fifth share of the family estate. In lieu of that share, the 
immovable properties specified in list B mentioned in the third clause 
of the deed were allotted to him. There was admittedly a complete parti- 
tion between him on the one side and the remaining members of the 
family on the other side, both in title to, and in physical possession of, 
the property. What was the status of the other members inter se? Did 
they constitute a coparcenary, or were they divided in estate? Now, 
Clause 3 of the deed provided that they were to get the immovable pro- 
perties specified in list A and the outstandings detailed in list C. But 
these properties were not partitioned amongst them. 

The rule is, however, well established that 

when the members of an undivided family agree among themselves with 
regard to particular property, that it shall thenceforth be the subject of 
ownership, in certain defined shares, then the character of undivided 
property and joint enjoyment is taken away from the subject-matter 
so agreed to be dealt with; and in the estate each member has thenceforth 
a definite and certain share which he may claim the right to receive and 
to enjoy in severalty, although the property itself has not been actually 
severed and divided. 

Appovier v. Rama Subba Aryan’. 

The question is whether the share of each member was defined, 
though the property itself was not partitioned by metes and bounds. 


111 Moo Ind. App. 75 at 90 
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The determination of this question depends upon the interpretation to be 
placed on the terms of the document. Now the first clause of the deed 
not only gives a one-fifth share to Balasubrahmanya, but also states that 
the remaining four-fifths of the estate will be divided in five equal shares. 
each of which will be given to each of the five groups of the other mem- 
bers named therein. There can be no doubt that if it was intended that 
this clause should take effect immediately, there would be a division of 
their interests in the estate, and they can not be held to be coparceners 
subject to the rule of survivorship. The definition of their shares woutd 
effect a severance of the joint status, and convert the joint tenancy into 
a tenancy in common. . 

The deed, however, shows that Muthu, who was the senior member 
of the family, was anxious that there should be no disruption of the joint 
family, and that the members other than Balasubrahmanya should: remain 
undivided during his lifetime. Muthu had no male issue, and, as stated 
in clause 6, he surrendered his own share in the estate. It was in compli- 
ance with his wishes that the clause states that the remaining members 
“shall, during the lifetime of said Muthu, live as members of one family,” 
and that after his death partition shall be effected according to the shares 
mentioned in clause 1. 

That there should be no immediate separation is emphasised by Clause 
8 which is in these terms:— 

So long as the sharers other than Balasubrahmanya Odayar of us remain 
joint without effecting a division according to the shares mentioned in 
paragraph 1 hereof, the family shall be treated as an ordinary undivided 
Hindu family subject to the law of survivorship. 

This clause would undoubtedly be repugnant to clause 1, if the latter 
clause was intended at once to create a severance of the joint status. It 
is, therefore, necessary to ascertain the intention of the parties. The 
cardinal rule of interpretation for deeds as well as for other instruments 
is to gather the intention from the words of the document, and for that 
purpose the language of the entire deed should be taken into consideration. 
The interpretation to be adopted should be one which gives effect, if possi- 
ble, to all the parts, and does not reject any of them. 

Now, the appellant contends that all the members of the family 
become divided in status, but this construction would involve the rejection 
of the provision contained in Clause 8 that the parties other than the 
outgoing members shall be treated as an ordinary undivided Hindu family 
subject to the rule of survivorship. It appears that this was the provision 
to which they attached importance. 


The two clauses can be reconciled, if Clause 8 takes effect at once 
and continues in operation until the division .of the estate after the death 
of Muthu as stated in Clause 6. When that division takes place, the 
parties would get the shares specified in the first clause. In other words, 
the operation of Clause 1 was postponed until after the death of Muthu. 
A covenant of this character does not effect an immediate severance of 
status, but postpones it to a future time. Until that time comes, there 
is no separation of interests, and the members hold the estate as joint 
tenants. It is possible that during the interval some members may die 
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without leaving any male issue, and in that case the stipulation as to the Crm 
shares would not take effect, and the estate would be divided among a igg 
smaller number of coparceners, each of whom would get a larger amount — 
than the stipulated share. PURNANAN- 
The result is that there is no separation of interests in praesenti; there "T 
is only a contract as to what is to be done in future, and such a- contract T. S. Gorats- 
is not invalid, though it may be rendered ineffective by change of cir- Y= 
cumstances. Sir Shadi Lal 
A contract of this description, which is to operate in future, is rare 
and cannot control the provision which defines shares and thereby brings 
about a severance of status, unless it is expressed in clear and unambiguous 
terms. ‘This test is satisfied in the present case. 
Upon a consideration of all the terms of the document, their Lord- 
ships do not think that there is any adequate ground for dissenting from 
the conclusion reached by the learned judges of the High Court. They 
will, therefore, humbly advise His Majesty that this appeal should be 
dismissed with costs. The Official Receiver, West Tanjore, Respondent 
No. 9, is not entitled to the costs of the appeal, as obviously no relief was 
claimed against him by the appellant. 
| Appeal dismissed 
Nebre & Co.—Solicitors for the appellant. 
T. L. Wilson $ Co. and G. K. Kannepalli—Solicitors for the res- 
pondents. 


MOTI CRDONAL 


Child Marriage Restraint Act (XIX of 1929), Sections 3 to 6—Scope of— Asg. 22 
Marriage of a child in contravention of Act—Act merely imposes penalties 
—Marriage not declared invalid—Criminal Procedure Code, Section 552— 
When Magistrate con take action under. 

Where the marriage of a child s celebrated in contravention of the 
provisions of the Child Marriage Restraint Act (XIX of 1929), the Act 
merely imposes certain penalties on persons bringing about such a mar- 
riage, but the marriage of the child is not declared by the Act to be an 
invalid marriage. 

The District Magistrate can only act under Section 552, Cr. P. C. 
where there is a complaint before him on oath of the abduction or un- 
lawful detention of a woman or of a female under the age of sixteen 


THom, J. 


years. 
CRIMINAL REVISION from an order of T. B. W. Bror Esq., Dis- 


rict Magistrate of Allahabad. 
R. C. Ghatak for the applicant. 
Ambika Prasad for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 
THoM, J.—This is an application in revision against an order of “ie Phom, J. 
*Cr. Rev. 359 of 1936 
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District Magistrate of Allahabad directing that a certain girl, Mst 
Chamelia, be allowed to remain in the custody of her mother. 

- It appears that the girls father, Beni, made a complaint agains 
Chhote and others alleging that they had kept Mst. Chamelia, his daughte 
aged 12-13 years, in wrongful confinement. Following upon this complain 
the City Magistrate issued a warrant under Section 100 of the Crimina 
Procedure Code, and Mst. Chamelia was taken from the house of Chhot 
Lal by the police and handed over to the custody of her mother. Wher 
the complainant had secured possession of his daughter, Mst: Chamelia, h 
requested the court which was se:zed of the matter to dismiss the com 
plaint. The complaint was accordingly dismissed. , 

It transpired during the proceedings, however, that, in fact, the git 
Mst. Chamelia had been married to one Moti. Moti was, therefore, as th 
girl’s lawful husband, entitled to the custody of his wife. The Specia 
Magistrate accordingly directed that the girl be produced in court an 
handed over to her husband. The court further instituted proceeding 
against Beni under Section 215 (Siz) of the Criminal Procedure Cod: 

Against this order of the Specia. Magistrate the complainant made ai 
application in revision before the District Magistrate of Allahabad. ‘Th 
District Magistrate has directed tha: Mst. Chamelia in the meantime b 
left in the custody of her mother. He has held that as she is yet a girl o 
12-13 years, she cannot be legally married and that therefore the prope 
guardian is the girl’s mother. 

Learned counsel for the applicant has attacked the order of the Dis 
trict Magistrate on two grounds. 

In the first place, he has contended that the learned District Magis. 
trate had no jurisdiction to set aside the order of the Special Magistrat: 
directing that the girl, Mst. Chamelia, be produced in court and handec 
over to her husband. Under Section 435 of the Criminal Procedure Code 
no doubt, it was open to the complainant, Beni, to make an applicatiox 
in revision against the order of the Special Magistrate before the Distric: 
Magistrate. If, however, the District Magistrate decided, upon a con- 
sideration of the application and examination of the record, that the orde; 
of the Special Magistrate was unjust, then he could only act under Sec. 
tion 438. Under this section all that the District Magistrate can do i 
to refer the matter to the High Court with his recommendation. Th 
District Magistrate’s powers under Section 438, however, refer to sentence 
imposed against the applicant before him. Now, in the present case, ther 
Was no sentence passed upon Beni. The order complained against was ar 
order directing the production of Mst. Chamelia in court. 

Learned counsel for the opposize party contended, however, that ii 
was open to the District Magistrate to set aside the order of the Specia 
Magistrate in virtue of the provisions of Section 552 of the Crimina 
Procedure Code. The District Magistrate, however, can only act unde: 
Section 552 where there is a complaint before him on oath of the abduc- 
tion or unlawful detention of a woman or of a female under the age 
of 16 years. Now, in the present irstance, Beni, the applicant before the 
District Magistrate, made no complaint that his daughter had beer 
abducted or that she had been kept in unlawful confinement. 
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I am, therefore, satisfied that in setting aside the order of af Special 


Magistrate the District Magistrate acted without jurisdiction. 


It follows, therefore, that the order of the District Magistrate cannot ` 


stand. 

Apart altogether from the question of jurisdiction, however, it 
appears to me that the learned District Magistrate as learned counsel has 
contended in the second place has erred in law in holding that the marriage 
of Mst. Chamelia to Moti was an illegal marriage. It is true that the 
celebration of this marriage may have contravened the provisions of the 
Child Marriage Restraint Act of 1929; but the marriage of a child is not 
declared by the Child Marriage Restraint Act of 1929 to be an invalid 
marriage. The Act merely imposes certain penalties on persons bringing 
about such marriages. In this connection I would refer to the latest 
edition of Mullah’s Hindu Law, 8th edition, page 496. - 

In the result the applicaton i is allowed and the order of the District 
nn is set aside. 


Application ilibidi 


FULL BENCH 
ANTO (Plaintif) 
VETSHS 

: REOTI KUAR AND OTHERS (Defendants) * 

Mobammeden Law—De facto guardian—Powers of—Property belonging to a 
minor—Transaction amounting to alienation of immovable property by 
de facto guerdien—Whether cen be ratified by minor on attaining majority 
—Ratification by ex-minor—Estoppel. 

A transaction amounting to an alienation of an immovable property 
belonging to a Mohammedan minor by the de facto guardian of the minor 
cannot be ratified by the latter upon his attainment of majority, as the 
transaction being void there is no question of ratification. Imembendi v 
Haji Mutseddi, 16 A. L. J. 800; Mobemmad Ejaz Husain v. Mobemmad 
Iftikber Husain, 1932 A. L. J. 199 relied on; Kali Dutt Jha v. Abdul Ali, 
I. L. R. 16 Cal. 627 distinguished. 

Where such a transaction has been ratified by the minor after be has 
attained majority, there can be no valid ratification and therefore there can 
be ‘no estoppel on account of any such ratification. Accordingly the trans- 
action can be subsequently challenged by the ex-mirior or by his transferees. 
Mubemmad Muzamil Ullab Khen v. Mithw Lal, L L. R. 33 All. 783 applied. 


SECOND ÁPPEAL from a decree of Panprr Pran NATH AGHA, 


Subordinate Judge of Moradabad, modifying a | decree of Mautvi RIYAZUL 


Hasan, Munsif of Sambhal. ° 

The following is the Referring Order:— 

THom and SmarrH, JJ.—The appellant, Mst. Anto, is the widow of one Sheikh 
Abu. Sheikh Abu died on May 11, 1901 leaving his widow, the appellant, and five 
sons, defendants 1 to $ and two daughters. At the time of Sheikh Abu’s death, 
Abdur Rakim was major, and his four brothers were minors. 

On May 15, 1911, that is, four days ates he dea AO PREKU ee! certain ° 

*S. A. 1529 of 1933 
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arrangements were made by his family in regard to the disposal of his estate. 
These arrangements were embodied in certain deeds, one of which was a bond by 
which the plaintiff and her two daughters relinquished their entire interest in all 
the movables and debts due to Sheikh Abu in favour of defendants 1 to $. Fur- 
ther, the daughters relinquished their shares in the immovables in return of pay- 
ment of a sum of Rs. 800. Secondly, the plaintiff executed a deed of sale of her 
share in the immovables in favour of defendants 1 to 5 in consideration of an 
immediate payment of Rs. 5,000. Thirdly, defendants 1 to 5 executed a deed 
of maintenance in favour of the plaintiff under the provisions of which the plain- 
tiff was granted a maintenance allowance of Rs. 10 per mensem. This allowance 
was made a charge upon certain immovable property of Sheikh Abu’s estate which 
by the family arrangement came into the hands of defendants 1 to 5. 

Subsequently the property which was charged with this maintenance allow- 
ance was mortgaged to defendant 7. 

In the present suit the plaintiff claims the sum of Rs. 1859-11-0 as arrears 
of maintenance for ten prior to the institution of the suit, and in the 
alternative the plaintiff fae that the property charged with her mainten- 
ance allowance should be sold. 

The suit is contested by the subsequent mortgagee. 

The trial court decreed the suit with the exception of a certam sum which 
was claimed as interest. 

The lower appellate court has modified the decree of the trial court. The 


' learned Subordinate Judge held that the mortgage deed by which the plaintiff's 


maintenance allowance was secured was not binding upon defendants 2 to $, since 
at the time of its execution they were minors. He however, that the deed 
was binding on defendant No. 1, and he decreed the suit to the extent of the 


` -share of defendant No. 1 in the property mortgaged. 


Learned counsel for the appellant, Mst. Anto, has contended that the mort- 
gage deed which secured the maintenance allowance of the plaintiff is binding upon 
all the sons of Sheikh Abu in respect that (1) it was a part of the family settle- 
ment, and (2) it had been ratified by the minor sons after they had attained 
majority. 

So far as the first contention is concerned, in view of the decision in the case 
of Mobemmad Ejax Husain v. Mobenvmad Iftikbar Hussin, 1932 A. L. J. 199, 
it must fail. This is a Privy Council decision in which it was held that the de 
fecto guardian of minor Muhammedan sons has no authority to enter into an 
agreement which may result in the alienation of an immovable property of the 
father; nor bas he any power of authority to enter into an arrangement whereby 
the shares in the immovable property of their father should be effected, and he 
cannot be clothed with the necessary authority by calling the transaction a family 
arrangement. In other words, it has been decided by the Privy Council that the 
doctrine of family arrangement does not apply to Mohammedan families. 

So far as the ratification is concerned, learned counsel for the appellant ha: 
urged that there is no dispute between the plaintiff and the defendants 1 to 5$ 
that for a considerable number of years after the youngest son had attainec 
say aa agreement which was concluded on May 15, 1911, was acted upor 
by all parties. In the t suit the plaintiff sued for 10 years’ arrears of 
maintenance allowance. defendarits 1 to $ did not deny that the plaintifi 
was entitled to arrears of maintenance allowance, but their contention is that the 
payment of maintenance is in arrear for a period of 6 years only. There is alx 
upon record an admission by defendants 2 to 5 that the arrangement of May 15 
1911, was ratified by them. In these circumstances learned counsel for the appel- 
lant contended that defendants 6 and 7 could not- challenge the validity of th 
mortgage deed in question. 
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Learned counsel for the respondents, however, has contended that the de 
facto guardian of Muhammedan minor sons has no power to enter into any trans- 
action which may affect the immovable property in which they have an interest, 
and if he does enter into such a transaction, it is øb initio void, and cannot be 
ratified by the minors upon their attainmg majority. In support of this con- 
tention, he has referred to the decision in the case of Imambendi v. Sheikh Haji 
Mutseddi, 16 A. L. J. 800. This is a Privy Council decision, and in the course 
of an elaborate judgment in the case the law as to the powers of a de fecto guar- 
dian of Muhammedan minors is canvassed. Learned counsel for the respondents 
relied specially upon one part of the judgment at page 815 of the report. This 
passage is in the following terms:— 

“The Hanafi doctrine about ‘faznly sales appears clearly to be based on the 
analogy of an agent whọ acts in a particular matter without authority, but whose 
act is subsequently adopted or ratified by the principal which has the effect of 
validating it from its inception. The idea of agency in relation to an infant is af 
foreign, their Lordships conceive, to Mohammedan law as to every other system.” 

Learned counsel for the respondents has urged that their Lordships intended 
to lay down the proposition of law that an agreement by a de facto guardian of 
Mohammedan minors in respect of their immovable property is void sb initio, 
and cannot be adopted upon the minors’ attaining majority. The concluding 
paragraph of the judgment is not so sweeping in its effect, but learned counsel 
maintains that the proposition which their Lordships intended to lay down, and 
which has been stated above, is clear from a consideration of the judgment as a 
whole. 


Learned counsel referred to the later case, viz., Mobammad Ejaz Hussin v. 





Mobemmad Iftikber Husain, 1932 A. L. J. 199 to which we have already referred ` 


earlier in this discussion. In that case the question whether a Mohammedan 
minor on his attainment of majority had, in fact, ratified a transaction entered 
into by the guardian during his minority was considered. The act by which the 
major was alleged to have ratified the transaction consisted of the signing of an 
application in a mortgage suit. Their Lordships considered that the mere signature 
to this application did not amount to ratification. It is a fair inference from 
the passage in the judgment which deals with this point, at page 206 of the 
report, that in their Lordships’ opinion ratification might be effected by a minor, 
on his attainment of majority, of a deed entered into by his de facto guardian 
during the period of minority. We find it somewhat difficult to reconcile the 
proposition adumbrated in the earlier Privy Council decision with this part of 
their Lordships’ judgment in the later case. 

The question raised is really as to whether a transaction amounting to an 
alienation of a Muhammedan minor’s property entered into by a de facto guar- 
dian is a transaction which is void sb initio, and incapable of subsequent ratifi- 
cation. This question is one of considerable importance, and the decisions upon 
the point are not easily reconcilable. We consider, therefore, that it is appro- 
priate that the matter should be considered and decided by a Full Bench of this 
Court. 

Let the record be laid before the learned Chief Justice for the constitution 
of a Full Bench for the decision of the following questions:— 

(1) Can a transaction amounting to an alienation of an immovable property 
belonging to a Mohammedan minor by the de facto guardian of the minor be 
ratified by the latter upon his attainment of majority? 

(2) Where the transaction bas been ratified by him after he has attained 
majority, can it be subsequently challenged by him or by his transferees? 
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Mushtaq Abmad for the appellant. 
Panna Lal for the respondents. 


The Court delivered the following judgment:— 


This was a suit by Mst. Anto for recovery of certain arrears of main- 
tenance allowance by enforcement of a charge alleged to have been 
created under a hypothecation bond executed on behalf of her sons by 
the eldest of them. The contention raised on behalf of the defendants, 
who are subsequent transferees, was that the de facto guardian had no 
authority and power to hypothecate the property belonging to the minois 
and that accordingly no valid charge was created. The trial court decreed 
the suit, but on appeal the lower appellate court came to the conclusion 
that the deed of agreement under which the propérty in suit had been 
secured for the payment of the maintenance allowance was void and in- 
valid and could not be enforced against the subsequent transferees to the 
extent of the shares of the defendants Nos. 2 to 5, who had been minors 
at the time. 


It appears that the aone had originally belonged to one Sheikh 
Abu who, on his death, left two daughters, a wife and five sons, and the 
property was divided as a result of what is called a banchayat among 
these people. A sale deed for Rs. 5,000 was executed by the mother and 
daughters in favour of defendants Nos. 1 to 5, and the hypothecation 
bond was executed by the eldest son. on behalf of himself and his minor 
brothers agreeing to pay certain monthly allowances to the mother and 
creating a charge on the entire immovable properties for that amount and 
there was a deed of relinquishment executed by the mother and the two 
daughters under which they gave up all interest in movable and immov- 
able properties. Subsequently on attaining majority the sons made two 
transfers on June 24, 1921 and October 27, 1926 in. favour of the 
contesting defendants. In this scit the sons admitted that maintenance 
allowances had been paid to the mother for six years, but said that they 
had remained outstanding for the last six years just before the suit. The 
lower appellate court found that the transaction was the result of a 
family arrangement. It was therefore contended on behalf of the plain- 
tiff that this family arrangement was binding on the minor sons as well, 
as it was for their benefit and in their interest. 


Two questions have been referred to this Full Bench by the Bench 
before which the case came up for disposal. They are as follows:— 

(1) Can a transaction amounting to an alienation of an immovable 
property belonging to a Mohammedan minor by the de facto guardian 
of the minor be ratified by the latter upon his attainment of majority? 

(2) Where the transaction has been ratified by him after he has 
attained majority, can it be subsequently challenged by him or by his 
transferees? 

Undoubtedly there was some conflict of opinion among the Indian 
High Courts prior to 1918; but a definite rule has been laid down by 
their Lordships of the Privy Council in their authoritative pronounce- 
ment in the case of Imambandi v. Haji Mutsaddi#. Their Lordships con- 

116 A. L J. 800 
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idered it necessary to lay down such a definite rule in view of the conflict 
yf opinion that had prevailed. Emphasis was laid on the previous ruling 
f their Lordships of the Privy Council in Matadin v. Abmad Ali,* where 
„ord Robson had observed: 

It is urged on behalf of the appellant that the elder brothers were de 
facto guardians of the respondent, and, as such, were entitled to sell his 
property, provided that the sale was in order to pay his debts and was 
therefore necessary in his interest. It is difficult to see how the situation 
of an unauthorised guardian is bettered by describing him as a ‘de facto’ 
guardian. He may, by his de fecto guardianship, assume important res- 
ponsibilities in relation to the minor’s property, but he cannot thereby 
clothe himself with legal power to sell it. 

Their Lordships after an exhaustive review of several cases consi- 
Jered it necessary to examine the case of Aydermen Kutti v. Syed AF. 
The learned Judges of the Madras High Court had held (1) as regards 
che powers of guardians, de jwre as well as de facto, that the Moham- 
medan Law recognises no distinction as to the nature or kind of property, 
aamely, whether it is immovable or movable, (2) that in substance the 
powers of an unauthorised person who has charge of an infant are co- 
«tensive with those of a lawfully constituted guardian, except in so far 
chat the acts of the former are subject to considerations of necessity 
or benefit to the infant; and (3) that dealings by a de facto guar- 
dian are neither void nor are voidable, but are suspended until the minor 
ya attaining majority exercises his option of either ratifying the transac- 
tion or disavowing it. 

As regards the first proposition their Lordships held that the Moham- 
nedan Law, for obvious reasons, makes a distinction, and a sharp distinc- 
sion, between “goods and chattels” and immovable property with regard 
co the powers of dealing by guardians. | 

As regards the second proposition their Lordships considered that the 
conclusion of the learned Judges of the Madras High Court would wipe 
out one of the most important safeguards provided by the Mohammedan 
Law for the protection of the interest of infants. 

Dealing with the third proposition, their Lordships examined the 
text of the Hedayah and the Fatawa-i-Alamgiri and came to the conclusion 
that the Hanafi doctrine relating to a sale by an unauthorised person 


remaining dependent on the sanction of the owner refers to a case where - 


such owner is sud juris, possessed of the capacity to give the necessary 
sanction to make the transaction operative, and that they did not find any 
reference in these doctrines relating to fazuli sales, so far as they appear 
in the Hedayah or the Fatawa-i-Alamgiri, to dealings with the property 
of minors by persons who happen to have charge of the infants and their 
property—in other words, the de facto guardians. In their Lordships’ 
opinion the doctrine about fazuli sales appears clearly to be based on the 
analogy of an agent who acts in a particular matter without authority, 
but whose act is subsequently adopted or ratified by the principal which 
has the effect of validating it from its inception. The idea of agency in 
relation to an infant is as foreign, their Lordships conceived, to Moham- 
L R 39 L A 49 "LL. R. 37 Mad. 514 
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medan Law as to every other system. Their Lordships held that 

under the Mohammedan Law a person who has charge of the person o 
property of a minor without bemg his legal guardian, and who may 
therefore, be conveniently called a de facto guardian, has no power t 
convey to another any right or interest in smmovable property which th 
transferees can endorse against the infant; nor can such transferee, if le 
into possession of the property under such unauthorised transfer, resis 
an action in ejectment on behalf of the infant as a trespasser. 


It seems therefore that this case is a clear authority for the proposi 
tion that a person who is merely a de facto guardian has no power o 
authority whatsoever to transfer any right or interest in immovabl 
property belonging to an infant. 

This view has been recently confirmed by their Lordships in the cas 
of Mohammad Ejaz Husain v. Mohammad Iftikbar Husain*, In tha 
case an agreement of reference to arbitration had been signed by th 
mother of certain minors. The matter was referred to arbitration anc 
an award was delivered under which a certain partition was effected an 
in consequence certain mortgage deeds were allotted to the share of th 
minors. A suit was brought on these mortgages by an adult son afte 
attaining majority for himself and on behalf of his three brothers, in 
cluding one Ejaz Husain, who were minors at the time. A pre 
decre gas obec and Ihon an application for a decree absolute wa 
filed which was signed by Ejaz Husain as well who had by that tim 
attained majority. In that way Ejaz Husain accepted the validity of thi 
mortgage deeds sued upon which had been allotted to the sons’ shar 
under the award which was the result of an agreement of reference tı 
arbitration signed by the de facto guardian, ne mother, only. Thei 
Lordships overruled the view taken by the Indian High Court and helc 
that this was not a sufficient ground to prevent Ejaz Husain from main 
taining his suit for recovery of the property, in spite of the award whict 
had been delivered. Their Lordships approving of the previous pro- 
nouncement in the case of Imambandi v. Haji Mutsaddi, again laid dowr 
that under the Mohammedan Law the mother as the de facto guardian ha: 
no authority to enter into an agreement of reference to arbitration on be- 
half of her minor sons so as to make the award binding on them as to their 
share in the immovable property, nor has she power or authority to enter 
into an arrangement whereby the minors’ share in the immovable pro- 
perty of their father would be affected. In view of the fact that at the 
time of the said agreement she was not their legal guardian, she cannot be 
clothed with the necessary authority by calling the transaction a family 
arrangement. 

The learned counsel for the plaintiff has relied strongly on an earlie: 
case decided by their Lordships of the Privy Council, namely, the case ol 
Kali Dutt Jha v. Abdul AIP. That however was a case which arose before 
the coming into force of the Transfer of Property Act under whicb 
a conveyance of property worth more than Rs. 100 is required to be 
effected by means of a registered document executed by the true owner 
as transferor. Furthermore, there the guardian was the father of the 
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ninors, who, under the Mohammedan Law, was the natural guardian of Gm 
cheir property. Then again in that case the title of the minors to the pro- 445; 
serty affected was a disputed one. As observed by their Lordships at — 
sage 634, 
It was not a case of a sale by a guardian of immovable property of his Reon Kusa 
‘ward, the title to which was not disputed, in which case a guardian is  — 
not at liberty to sell except under certain circumstances. Suleman, 

Furthermore, the transaction had been followed by a settlement made Thom, J, 
xy the Collector. Accordingly their Lordships at page 635 held that  Benast, J. 
ooking at the whole transaction, it was within the power of.the guardian 
o make the sale. That case, therefore, is clearly distinguishable. 

The next point for consideration is whether it is open to the defen- 
lants transferees to raise the question of the invalidity of the hypotheca- 
cion bond when the sons in the present suit are not raising any such 
juestion. It seems to us that if, as laid down by their Lordships of the 
Privy Council, the transaction was invalid from its very inception, it must 
æ regarded as a void transfer and it must therefore be open to the subse- 
juent transferees to set up its invalidity. Even in a case of alienation 
nade by a manager of a joint Hindu family without legal necessity, it 
as been held by a Full Bench of this Court in Maboammad Muzamil 
Jilah Kben v. Mithu Lal®, that the invalidity of the transaction can be 
challenged by a subsequent transferee who has acquired interest in the 
yxroperty subsequent to the transfer. It seems to us that the rule laid 
jown in that case would apply with equal, if not greater, force to a case 
where the de facto guardian of a minor has transferred property without 
«ny authority and power. 

It is unnecessary at this stage to express any opinion as to whether the 
nother can claim the benefit of any charge arising in her favour under 
sections 120 and 55 (4) (b) of the Transfer of Property Act. 

Our answer to the first question referred to us is in the negative, 
«s the transaction being void there is no question of ratification. The 
answer to the second question is that there can be no valid ratification 
and therefore there can be no estoppel on account of any such ratification. 

LL R 33 AlL 783 


FULL BENCH Cri 
HARISH CHANDRA (Applicant) 1936 
VETSHS 


R. B. KAVINDRA NARAIN SINHA anp oTHERs (Opposite party) * Sept. 7 
Companies Act, Sec. 8)—Contrevention of provisions of Sec. 85—‘Offence’— e - 
Whether High Court bas original jurisdiction to take cognizance of and try C.J. ` 
such offence and impose fine. Tom, J. 
A contravention of the provisions of Section 85, Companies Act, is an 

‘offence’ which is‘punishable with fine. 

The High Court cannot itself in the first instance take cognizance of an 
offence committed under any of the sections of the Companies Act and try 
the accused and convict him and punish him without following the pro- ©% 
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cedure laid down in the Code of Criminal Procedure.. 

If the case were committed to the High Court “under Section 194(1) 
Cr. P. C., or proceedings were started on an application of the Advocate 
General under Section 194(2) or were transferred to it under Section 52¢ 
Cr. P. C., then the High Court would have jurisdiction to try the accused 
but it would not have jurisdiction to try the accused merely on an appli 
cation made under Section 85, Companies Act. 


IN THE Marrer oF The Indian Companies Act VII of 1913, and o 
the Bharat Dharm Syndicate Limited (in liquidation). 

The following is the Referring Order:— 

THom and IQBAL AHMAD, JJ.—In an application purporting to be sen 


label Abmeds Section 85 of the Indian Companies Act one-Harish Chandra made certain allegs 


tions against four of the Directors of the Bharat Dharm Syndicate, Ltd. On 
of these Directors is Mr. Umakant Pande. 

The applicant has given evidence in support of his allegations and M: 
Umakant Pande has appeared in Court and made a statement in answer to the 
allegations. We have heard counsel for the applicant and for’ the opposite part 
and have come to the conclusion that it appears prime facie that Mr. Umakas 
Pande had contravened the provisions of Section 85 of the Companies Act in ths 
he acted as a Director of the Bharat Dharm Syndicate without possessing qualific: 
tion shares in accordance with Article 56 of the Articles of Association. 

Learned counsel for the applicant has contended that under the provisions « 
the Companies Act this Court. has jurisdiction to try the opposite for tl 
alleged offence. Learned counsel for the opposite party on the other hand has cor 
tended that the Companies t confers no jurisdiction upon. the High Court t 
try any offences created by the Act. e 

* We have heard counsel at length upon this question, which is one of gener. 
importance and is not unattended with difficulty. In the circumstances we are < 
opinion that the question is one which should be authoritatively decided by 
larger Bench of this Court. 

We accordingly direct that the record be laid before the learned Chief Justis 
for the constitution of a Full Bench to decide the following questions:—~ 

(1) Are contraventions of the provisions of the Companies Act’ “offences 
(2) If so, has the High Court jurisdiction to take cognisance of and tr 
such offences and to impose the fines prescribed by the provisions of-the Act? 

B. Malik for the applicant.’ 

K. N..Katju, A. Sanyal, N. Upadhiya and Govind Das for the opposit 
parties. l 

The Court delivered the following judgment:— ° 

In this case an application was filed purporting to be under Sectio 
85 of the Indian Companies Act making allegations against several direc 
tors of the Bharat Dharm Syndicate, Ltd., of Benares. The allegatio 
inter alia was that the opposite party who is one of the directors had con 
travened the provisions of Section 85 of the Indian Companies Act.inds 
much as he had acted as a director without possessing qualification share 
in accordance with Article 56 of the Articles of Association. A questio 
arose as to whether his prosecution could be ordered or whether he coul 
be tried by the High.Court. Accordingly the following questions hay 


. been referred to this Full Bench for answers:— 


\ 
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(1) Are contraventions of the provisions of the Companies Act 
‘offences’? 

(2) If so, has the High Court jurisdiction to take cognizance of 
and try such offences and to impose the fines prescribed by the provisions 
of the Act? 

Section 85 (3) of the Indian Companies Act like numerous other 
sections of the Act makes any unqualified person who acts as a director 
of a company “liable to a fine not exceeding Rs. 50 for every day” etc. 


It is noteworthy that this section does not say that the court hearing an . 


application can impose such a fine on the person, but merely declares 
that such a person shall be liable to a fine. Similar words have been used 
in other sections of the Act. There can be no doubt, therefore, that a 
contravention of the provisions of Section 85 of the Companies Act is an 
offence which is punishable with fine. The answer to the first question 
referred to us must therefore be in the aflirmative. 

The second point referred to us raises the question as to whether 
the High Court has not only jurisdiction to try a person for an offence 
committed under any of the sections of the Indian Companies Act, but 
also whether the High Court can itself in the first instance take cogni- 
zance of the offence and try the accused and convict him and punish him. 
The learned Advocate for the applicant has urged before us that the High 
Court is the-court which has been specifically mentioned in Section 3 of 
the Indian Companies Act as being empowered to try such persons. But 
Section 3(1) merely provides that the cougt having jurisdiction under 
this Act shall be the High Court having jurisdiction in the place at which 
the registered office of the company is situate. The jurisdiction of the 
High Court referred to in Section 3 is obviously the jurisdiction exercised 
by virtue of the specific provisions of the Act and not a jurisdiction 
.which may be invoked where merely a criminal offence is declared. It 
is very difficult to say that Section 3 has specifically mentioned that the 
High Court would be the court which should as a court of first instance try 
persons who have been guilty of an offence committed on account of 
breaches of the provisions of the sections of the Act. ° 

On behalf of the opposite party it was first suggested that Section 278 
(1) whith lays down that no court inferior to that of a Presidency Magis- 
trate or a Magistrate of the first class shall try any offence against the 
Act, shows that the Magistrates are mentioned as court which should try 
such offences. We are unable to accept this contention. All that Section 
278 lays down is that no court of a grade inferior to that of certain 
Magistrates shall have power to try such offences. It does not say that 
any particular Magistrate or the Sessions Court or the High Court shall 
try such offences. Sub-section (2) of that section refers to the Presidency 
Towns of Calcutta, Madras and Bombay and has no application to this 
High Court. It therefore follows that the Indian Companies Act does 
not mention any particular court which would have jurisdiction to try 
offences under Section 85 and other section of the Act. 

Great reliance has been placed by both the learned counsel on Sec- 


tion 29 of the Code of Criminal Procedure. Mr. Malik has contended ° 


before us that under Section 29(2), the High Court has been declared 
141 i 
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to be one of the courts which is to try such an offence and that there are 
no restrictions in it. On the other hand, Dr. Katju has contended that 
the High Court cannot take cognisance of such an offence, unless and 
until there has been a commitment to it. . 

It seems to us that there is absolutely no conflict between the pro- 
visions of Section 5 and those of Section 29 of the Code of Criminal Pro- 
cedure. Section 29 merely empowers the High Court, when no court is 
mentioned for any offence under any law other than the Indian Penal 
Code, to try such offences. Section 5(2), on the other hand, lays down 
that all offences under any other law shall be investigated, inquired into, 
tried and otherwise dealt with according to the same provisions etc. The 
mere fact that Section 29 empowers the High Court to try such an 
offence does not show that the High Court can take cognisance of the 
offence straight off, try the accused and convict him and punish him 
without following the procedure laid down in the Code. 

Indeed we are of opinion thar there are elaborate rules of procedure 
laid- down in the Code regulating the trial of accused persons, and it is 
imperative that they should be followed. Ordinarily under Section 177 
every offence is to be inquired into and tried by a court within the local 
limits of whose jurisdiction it was committed. Then a Magistrate is 
empowered to take cognizance of an offence under Section 190. Section 
193 lays down how a court of session can take cognisance of an offence 
when the accused had been committed to it by a Magistrate. Section 
194(1), then, provides that the High Court may take cognisance of any 
offence upon a commitment made to it in the manner hereinafter pro- 
vided. The word “may” has obviously been used to give to the High 
Court a discretion to take cognisance of such an offence when a com- 
mitment has been made to it or to direct that a commitment may be made 
to the sessions court. It does not imply that the High Court can, without 
any commitment made to it, take cognisance of an offence straight off. 
The reason why the language of Section 193 has not been reproduced in 
Section 194 is that there is another method by which the High Court 
can take proceedings, namely, on an application made by the Advocate- 
General. ` 

There would be considerable difficulties if we were to lay down that 
an application of this kind can be filed in the High Court and the accused 
person tried straight off here. In the first place, the High Court or- 
dinarily tries accused persons with the aid of a jury, though in certain 
other cases the procedure may be different. In the next place, an accused 
person is entitled to a right of appeal when he has been convicted and 
punished and a large fine imposed upon him. If he is convicted by a 
Judge of this Court there would be no further appeal. 

Clauses 16 and 17 of the Letters Patent also do not show that the 
High Court has any such original jurisdiction as is suggested on behalf of 
the applicant. We are, therefore, of opinion that the application made to 
this Court has been misconceived. It was not a case of the winding up 
of a Company where in the course of the enquiry the Company Judge 
came to the conclusion that an offence has been committed in which event 
he may order an enquiry under Section 237 of the Indian Companies Act. 
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The matter is not pending before the High Court at all and the court om 
|has been moved for the first time by applicant. We therefore think that ` a 
if the case were committed to the High Court under Section 194(1),  —- 
Cr. P. C. or proceedings were started on an application of the Advocate- Hass 
‘General under Section 194 (2) or were transferred to it under Section ” 
1526, Cr. P. C. then the High Court would have jurisdiction to try the Kavomra 
accused; but that it would not have jurisdiction to try the accused merely Ne 
on an application made under Section 85 of the Indian Companies Act. Sslawon, 


The answer to the second question referred to us is therefore in the eee J. 
negative. Recbbpal 
Seagh, J 

MOHAMMAD ASLAM (Assessee) yee 

Versus 1936 


COMMISSIONER OF INCOME TAX, U. P. (Opposite party) * 
Income Tax Act (XI of 1922), Sec. 3—" Association of individuals’—Meaning of. AART 
expression “other association of individuals” in Section 3, Income CoLa, J. 
Tax Act (XI of 1922), should be construed ejesdem generis with the word Bayrat, J. 
immediately preceding, that is, the word “firm”. ‘Thus, before there can 
be an association of individuals within the meaning of the section, it 
must first be shown that the association has at least some of the attributes 
of a firm or partnership, though not in the strictly legal sense of the 
term. 
The mere appointment by a body of co-owners of a common collecting 
agent will not convert such body of co-owners into an association of 
individuals within the meaning of Section 3, Income Tax Act. 
In the matter of Messrs. B. N. Elias, 40 C. W. N. 476 referred to. 


M. N. Kewl (for K. N. Katju) and P. L. Banerji for the applicant. 


R. Verma for the opposite party. 
The Court delivered the following judgment:— 


The Commissioner of Income Tax has on his motion under Section Callister, J. 
66(1) of the Income Tax Act referred the following two questions to "e / 
:his Court for decision. 

(1) Whether on the facts of the case stated below (ie., in his 
‘tatement of the case) the various co-sharers owning the Mandi known 
is the Khalifa Mandi at Allahabad constitute an association of individuals 
within the meaning of Section 3 of the Income Tax Act? 

(2) If the answer to the above question be in the affirmative, whe- 
her in view of the fact that Mufti Mohammad Aslam has, subsequently 
o the issue and service of the notice under Section 2(12) of the Income 
Kax Act, 1922, transferred his proprietary interest to his wife, the Income 
Max Officer ig debarred from treating him as the Principal Officer of the 
association within the meaning of the section quoted above? 

` The Khalifa Mandi consists in some shops, houses and a piece of open 
sound on which a market is held. It originally belonged to one Mufti 
{arim Quli who died in 1860. It appears t from 1925 onwards » 
wenty-six persons have-by right of association or transfer been the owners 
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cm of this Mandi. Up to 1925 the owners used to lease the Mandi ,to 
1936  Fhekadsrs, but in that year they appointed a man named Kanhaiya Lal 
-—~ to collect rents and maintain accounts. These accounts were kept in 
Moro. AmaM}Tindi: but subsequently, for the convenience of some of the co-sharers, 
Ooan another man, named Abdul Shakoor, was also appointed, who wrote in 
or Incomz Urdu. It appears that Kanhaiya Lal has now resigned, but we do not 
Tax know the date of his resignation and we do not know whether Abdul 
Collister, J. Shakoor is still in the employment of the owners. 


PREE As regards question No. (1) tke learned counsel for the department 
contends that an association of individuals within the meaning of Section 
3 of the Income Tax will cover any case where a number of persons have 
a specified but undivided share in property which produces income; but 
he has not been able to show us any authority for this definition. Taker 
by itself, it cannot be denied that the expression is capable of a very wide 
interpretation, but having in view its context and the Act as a whole 
we do not think it was the intention of the Legislature that the word: 
should have so comprehensive a meaning. Originally the words used ir 
the Act were “individual, company, firm and Hindu undivided family” 
but under an Amending Act of 1524 (11 of 1924) the words “indivi 
dual, Hindu undivided family, company, firm and other association ci 
individuals” were substituted. There is no comma after the word “firm’ 
and from this as well as from the fact that the words “Hindu undividec 
family” have been transposed to a higher position in the sentence it mus 
be inferred that it was the intention of the Legislature that the expressior 
“other association of individuals” should be ejesdem generis with the wort 
immediately preceding, ie., the word “firm”. Thus, before there car 
be an association of individuals within the meaning of the section, it mus 
first be shown that the association kas at least some of the attributes of « 
firm or partnership, though not in the strictly legal sense of the term 
Learned counsel for the department has referred us to the following 
cases: Commissioner of Income-tax, Madras v. Mobideen Sabib o, 
Bellery!; Hotz Trust of Simla v. Commissioner of Income Tax*; The Com 
missioner of Income Tax, Madras v. Mrs. J. V. Saldenba’; Trustees of th, 
Tribune Press v. Commissioner of Income Taxt; in the matter of Messrs 
B. N. Elias and Mian Channu Factories Union v. Commissioner of In 
come Tax, Punjab?. None of the above cases, with the possible exceptior 
of 40 Calcutta Weekly Notes, page 476, is of much assistance to us i 
deciding the questions which are laid before us. In the last mentionec 
case it was held that persons who have joined themselves together in th 
purchase of a property and have remained joined as owners and for hold 
ing and using it in order to make gain thereby are an association O 
individuals within the meaning of Section 3 of the Income-tax Act. Th 
following observations of the learned Chief Justice in that case may wit] 
advantage be quoted. 
Those words ‘association of -ndividuals’ have to be construed in thei 
plain, ordinary meaning. There is no difficulty about the word ‘indivi 
7A, L R. 1927 Mad. 1052 7] L. R. 11 Lah. 724 


"I LR. 55 Mad, 891 L L. R 16 Lah. 829 
540 Cal W. N. 476 “a IL R. 1936 Lah. 548 
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duals’. Associate means, according to the Oxford Dictionary, ‘to join 
in common purpose, or to join in an action? Did these individuals join 
in a common purpose, or common action, thereby becoming an ‘associa- 
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tion of individuals’? In my view, they did. In the first place, they Moun. A 


joined together in the purchase of this property on January 9, 1920. In 
the second place, they have remained joined as owners of this property 
` from the date of the purchase down to the present time. Thirdly, they 
have joined together, as the powers-of-attorney show, for the purpose of 
holding this property and of using it for the purpose of earning income 

to the best advantage of them all. 
We now have to see what are the facts in the present case. The 

Commissioner of Income-tax at one place states that in 1925 

the owners as a body employed one Kanhaiya Lal, an accountant and a 
servant of the former lessees, to collect rents and maintain the account 


thereof. 


He then mentions that subsequently a second man was employed 
and he then goes on to state: 

The collections were made generally by the staff; but sometimes the 
cosbarers made them themselves and reported them to the accountant for 
the purpose of writing up and adjusting the accounts. 

It thus appears that the rents were sometimes collected by one or 
other of the accountants and sometimes by individual co-sharers. Thus, 
although the learned Commissioner has stated at the beginning that these 
accountants were appointed by the owners as a body, it seems at least 
doubtful whether all the cosharers had consented or were satisfied with 
their appointment. It also appears that there is no large measure of 
agreement among the cosharers. It does not appear from the Commis- 
sioner’s statement of the case that the accountants had authority to do 
anything more than collect rents and maintain accounts. On page 4 
of our printed book we read that 

suits have been filed by some of the cosharers for the recovery of rent in 
respect of their shares only. 

Even if the accountants were acting under the authority of all the 
cosharers, wè do not think the mere appointment by a body of co-owners 
of a common collecting agent will convert such body of co-owners into an 
“association of individuals” within the meaning of Section 3 of the Act. 
We express no opinion as to what the position would be if the co-owners 
of an income producing property appointed one or more persons, whe- 
ther from among themselves or from outside, to perform all the functions 
of 2 common scheme of management. For the reasons given we are 
unable to agree with the Income Tax Commissioner that the owners of 
the Khalifa Mandi are an “association of individuals” within the meaning 
of Section 3 of the Income Tax Act. This is our reply to question No. 
(1) of the reference. 

In this view of the first question, the second question does not fall to 
be decided. 7 

The assessee will be entitled to his costs from the department. Mr. 


Kamla Kant Verma on behalf of the department should file his certificate ° 


within two months. The hearing of this case occupied a whole day. 


_ 


v. 
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Cr . ABDUL RAB (Plaintiff) 
Versthes 3 
— : MOHAMMAD HASAN KHAN (Defendant) * 
Ast 22 Charitable and Religions Trusts Act (XIV of 1920), Sec. 7—Scope of—Districi 
ALLO, J. Judge gives advice to trustee under Sec. 7—Whetber trustee can be com- 
pelled to follow advice or to carry out directions—Civil Procedure Code, 
_ Sec. 80—Applicability of. 

After the death of the weqif a dispute arose between the “succeeding 
mutwallis, the plaintiff and his brother, about the profits from the 
property; and on the dispute coming before’ the District Judge, he 
arranged with their consent that the defendant should manage the property 
and divide the profits between the two brothers. The District Judge 
passed an order to the effect that a power of attorney should be executed 
in the terms of the agreement which he set forth in his order. The 
plaintiff on seeing che draft of the power of attorney refused to exectite it. 
The District Judge then passed an order that he would execute it himself 
on behalf of the plaintiff and he did so. After that the defendant took 
charge of the property. The present suit was instituted by the plaintiff 
in order to obtain his share of the profits from the defendant. The 

‘defendant took the plea that no suit should be instituted against him 
unless notice had been given to him under Section 80, C. P. C. Held, that 
the District Judge had no power to compel a trustee to follow his advice 
given under Section 7, Charitable and Religious Trusts Act (XIV of 
1920), or to carry out any direction so given. The trustee is entitled to 
seek advice for his own protection and if he follows that advice, he is 
protected, but if he does not choose to follow it, he cannot be compelled 
to do so, although his failure to follow it would be at his own risk. In 
this view the action of the District Judge was without jurisdiction and the 
defendant had no right to collect the profits at all, and if he collected 
them, he was liable to be called upon to account to the person who was 
entitled. Mubemmad Abdul W abid' Kben v. Redha Krishen, 1929 A. L. J. 
911 relied on. Held, further, that even if it is conceded that the District 
„Judge was acting properly in accordance with Section 7, Charitable and 
Religious Trusts Act, and Or. 21, R. 34, C. P. C., he was acting merely 
on behalf of the plaintiff, and the defendant was in the same position 
as he would have been if the plaintiff had executed the power of attorney 
himself. In other words, the defendant was not an officer of the court 
but merely the agent of the plaintiff. In that view of the matter he was 
also liable to be sued without the issue of any notice to him. 


SECOND APPEAL from a decree of Panprr VIisHNU Ram MEHTA, 
Subordinate Judge of Pilibhit, reversing a decree of Mr. Basu Raw 
VERMA, Munsif. , 
=°. S. N. Verma for the appellant. 
G. S. Pathak for the respondent. ` 
The following judgment was delivered by ! 
~ Allsop, J. . ALLsop, J.—This is a second. appeal against a decree of the Subor- 
~ a dinate Judge of Pilibhit. Before discussing the question of law involved 
"S. A. 522 of 1934 


~ 
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t is necessary to set forth some facts. In the year 1905 Haji Ala Baksh, 
he grandfather of the plaintiff made a wakf of certain landed property. 
He constituted himself mutwalli for his lifetime and directed that his 2 
grandsons, the plaintiff and the plaintiff’s brother, should succeed him Amor Ras 
is mutwallis. After Haji Ala Baksh died a dispute arose between the Moup Hasan 
slaintiff and his brother about the profits from the property. One of = -—— 
‘hem had been collecting the rents and paying out the amounts which 42, J. 
were charged upon the property under the wakf. He put in accounts 

n the court of the District Judge of Pilibhit under the provisions of the 
Mussalman Wakf Act (XLI of 1923). The other mutwalli objected 

‘0 the account. It does not appear that the District Judge of Pilibhit 

iad any jurisdiction to decide this dispute, but he sent for the Parties 

ind discussed the matter with them and eventually arranged with their 

consent that the defendant-respondent, Hakim Muhammad Hasan Khan, 

should take charge of the property, manage it, collect rents and after 

naking certain deductions divide the profits between the two brothers. 

[he District Judge passed an order to the effect that a power of attorney 

hould be drawn up and executed in the terms of the agreement which 

e set forth in his order. The plaintiff-appellant, Maulvi Abdul Rab, 

m seeing the draft of the power of attorney refused to execute it. The 

District Judge then passed an order that he would execute it himself on 

half of Maulvi Abdul Rab and he did so. After that the respondent 

ook charge of the property and collected the rents and profits. This 

econd appeal arises out of a suit which was instituted by Abdul Rab in 

rder to obtain his share of the profits from the defendant-respondent. 

Jne of the pleas taken by the defendant-respondent was that no suit 

hould be instituted against him unless notice had been given to him 

inder Section 80 of the Code of Civil Procedure. He said that. he was 

_ public officer within the meaning of Section 2, Sub-section (17), Clause 

'd) of the Code of Civil Procedure, because he had been especially autho- 

ised by the District Judge to perform the duties of managing the pro- 

erty and making collections. This defence was repelled by the learned 

Aunsif, but the learned Subordinate Judge has accepted it and has dis- 

aissed the suit upon the ground that notice had not been issued. He has 

lso remarked that the defendant could not be sued in his Capacity as a 

eceiver without the sanction of the court which appointed him. The 

rgument in this Court is that the defendant-respondent was not 

ppointed a receiver by the court and that he was not a public officer 

vithin the meaning of Section 2, Sub-section (17) of the Code of Civil 

rocedure. It is not clear from the proceedings of the District Judge 

n what ground he based his authority to execute this power of attorney 

n behalf of the plaintiff. He certainly had no authority under the 

irovisions of the Mussalman Wakf Act. It is suggested on behalf of the 
espondent that it must be supposed that he was acting under the pro- 

‘isions of Section 7 of the Charitable and Religious Trusts Act (XIV of 

920) and those of Order 21, Rule 34 of the Code of Civil Procedure. 
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t is suggested that the two mutwallis must be supposed to have asked » Zs 


or the advice or direction of the District Judge about the management ? 
£ the property and that the order passed by the District Judge wasa - 
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' Gw -~ direction to them to execute a power of attorney in certain terms. I 
"zis further suggested that the District Judge was entitled to enforce tha 
-| direction and that he did so by executing the power of attorney on behdl 
Andur Ras of the plaintiff. I do not think that it was intended that a Distric 
See Hasan Judge should have any power to compel a trustee to follow his advic 
— given under this section or to carry out any direction so given. Th 
Allsop, J trustee is entitled to seek advice for his own protection and if he follow 

| that advice, he is protected, but if he does not choose to follow it, he can 

not be compelled to do so, although his failure to follow it would be a 

his own risk. This seems also to have been the view taken in the cas 

-of Mubemmad Abdul Wahid Khan v. Radba Krishen’. In this vies 

the action of the ‘District Judge was without jurisdiction and the defen 

s , dant-respondent had no right to collect the profits at all, and if h 
collected them, he was liable to be called to account by the person who wa 
entitled. On the other hand, if it is conceded that the learned Distric 
Judge was acting properly in accordance with the provisions of Sectio: 

7 of the Charitable and Religious Trusts Act and those of Order 21 
Rule 34 of the Code -of Civil Procedure, then the District Judge wa 
acting merely on behalf of the plaintiff and the defendant was in th 
same position as he would have been if the plaintiff had executed th 
power of attorney himself. ïn other words, the defendant-responden 

was not an officer of the court but merely the agent of the plaintiff. I 

that view of the matter he was also liable to be sued without the issue o 

any notice to him. In my mind it is perfectly clear from the proceeding 

and orders of the learned District Judge that he had mio intention what 
soever of appointing the defendant-respondent to collect the rents o: 
behalf of the court. He was not appointing the defendant-responden 

,  a8'a receiver or as an agent or officer of the court. _He was appointin, 
him rightly or wrongly as the agent of the plaintiff. I disagree with th 

` learned District Judge that there was any necessity to issue notice to th 
defendant-respondent before instituting a suit against him. I, therefore 

set aside the decree of the lower appellate court. That court has no 
gone into any other of the questions involved but has decided the appes 
upon a preliminary point. ‘The case will therefore go back to the learne 
Judge of the lower appellate court who will decide it upon its merit 
There will be a refund of the court-fee according to the rules. The cost 

in this appeal will abide the result. 
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RAGHUBIR SAHAI (Applicant) 
Versus 

WALI HUSAIN KHAN ann orHers (Opposite party)” 

rimina} Procedure Code, Sec. 256 (1 )—"Rematning witnesses for the prosecu- 
, tiom’ —Mesning of. . 

Under Sec. 252(2), Criminal Procedure Code, the complainant is 
ired to give in a list of prosecution witnesses. Under Sec. 254, Cr. 
P. C., the magistrate may examine all those witnesses and then frame a 
charge sheet or he may frame a charge sheet before he has examined all 


those witnesses. If he adopts the latter course and certain witnesses ` 


‘ remain from the list, who have not been examined, then those witnesses are 
- the remaining witnesses under Sec. 256(1), Cr. P. C., and the complainant 
has a right to produce them after the cross-examination of those witnesses 
who have been previously examined. But if the magistrate has examined 
all the witnesses for the prosecution in the list under Section 252(2), 
Cr. P. C., and has then framed a charge sheet, there are no witnesses 
remaining who could come under the description in Section 256(1), 
= P. C. Emperor v. Percy Henry Burn, 11 Bom. L. R. 1153 dissented 
rom. 
CRIMINAL REVISION from an order of J. E. Peptey Esq., District 
dagistrate of Bareilly. 
K. D. Maleviye and G. S. Pathak for the applicant. , 
A. M. Khwaja and Man Singh for the opposite party. 
M. Waliullah (Assistant Government Advocate) for the Crown. 
The following judgment was delivered by 
BENNET, J.—In this case a complainant Raghubir Sahai applies in 
evision against the orders of a Magistrate and of the District Magistrate in 
evision refusing to allow the complainant to produce a further witness 
gainst the accused. The accused persons were*being tried under Sections 
79 and 426, I. P. C., in the court of the Tahsildar and a charge sheet 
ras framed against them on February 27, 1936 and they pleaded not 
uilty to that charge sheet. February 29 was fixed for the cross-exami- 
ation of the witnesses for the prosecution and those witnesses were cross- 
xamined. It was after this stage that the complainant claimed that he 
ould summon an entirely new witness, the mogaddam of his master, 
rhom he had not previously mentioned. On February 10, 1931 the 
omplainant had given a list of prosecution witnesses under Section 252 
2), Cr. P. C., and the name of this moqaddam was admittedly not in 
hat list. The complainant also desired certified copies of certain parti- 
ton papers to be produced, but the court refused to accept this. The 
iew of learned counsel is that the words “The evidence of any remaining 
vitnesses for the prosecution shall next be taken” in Section 256(1) gives 
he prosecution the right to produce any number of witnesses at that 
tage. I cannot agree with that view of the law. It appears to me that 
inder Section 252(2) the complainant is required to give in a list of 
irosecution “witnesses. Under Section 254 the Magistrate may examine 
"Cr. Rev. 357 of 1936 
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all those witnesses and then frame a charge sheet or he may frame 
charge sheet before he has examined all those witnesses. If he adopts tk 


_ latter course and certain witnesses remain from the list who have nc 


been examined then those witnesses are the remaining witnesses unde 
Section 256(1) and the complainant has a right to produce them afte 
the cross-examination of those witnesses who have been previousl 
examined. But if the, Magistrate has examined all the witnesses for tk 


. prosecution in the list under Section 252(2) and has then framed 


charge sheet, in my opinion there ere no witnesses remaining who cou! 
come under the description in Section 256(1). This view of the la 
has been taken by Mr. Justice Allsop in Criminal Revision No. 272 c 


"1935, King-Emperor v. Madan Gopal, decided on July 20, 1936. A cor 


trary view has been taken in a ruling reported in Emperor v. Percy Henr 
Burn’. ‘That ruling was of the year 1909 and it does not appear to hav 
been followed in this court. Foz these reasons I consider that the vier 


~ of law put forward in support cf this revision is incorrect. The court 


É 


1936 
April 15 


Tox, J. 
RACHHPAL 
Swa, J. 


below have refused to allow the complainant to produce his furthe 
witnesses and I consider that that refusal was correct. Accordingly 
refuse this application in revision. 
Application rejecte 
*11Bom. L. R. 1153 


RAM CHAND (Plaintiff) 
VET SUS 
PARBHU DAYAL snp oTHERS (Defendants) * 
Transfer of Property Act, Sec. 60—Morigage—Of several items of property— 

Integrity not broken—Each ites liable for entire debt. 

Under Section 60, Transfer af Property Act, the integrity of a mort 
gage is not broken except where the mortgagee has purchased or otherwis 
acquired as proprietor a certain ‘portion of the property mortgaged., S 
long as the integrity of a mortgage remains intact, each item of th 
property mortgaged, where there are distinct and separate items, is liab! 
for the whole amount due under the mortgage. 

Frmst APPEAL from’a decree of M. A. Nomant Esqa., Subordinat 
Judge of Agra. 

K. Verma and Ledli Prasad Sinba for the appellant. 

S. K. Der, Gopi Nath Kunzru and G. S. Pathak, for the respondents 

The Court delivered the following judgment:— 

This is a plaintiff’s appeal in a suit for redemption. The plaint a 
originally framed has been amended, and in the end the plaintiff sough 
the redemption of certain village which he had bought upon paymen 
to a mortgagee of the sum of Es. 12,894. | 

The defendants demanded a sum of Rs. 59,500. The lower appel 
late court has decreed the suit on condition that the plaintiff pay to th 
defendants the sum of Rs. 30,000. 

The property which the plaintiff seeks to redeem, is the village o. 

*F. A. 192 of 1932 
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1} Matamai in the district of oo ) 

One Nawal Singh was the owner of this village and six sehnen 
amely, (2) Sherpur, (3) ee (4) Phulaichi, (5) Undhi, (6) 
latsena, and (7) Larhupur 

On January 6, 1882, Nawal Singh mortgaged villages 1, 2, 3 and 4 
j Bast Ram and Ram Kishan for the sum of Rs. 25,000. l 
_ On January 13, 1893, Nawal Singh mortgaged villages Nos. 1 and 
to the ancestor of the plaintiff for the sum of Rs. 10,000. 

On June 24, 1893, Nawal Singh mortgaged villages Nos. 1, 2, 3, 4 
ad $ to Bast Ram and Ghasi Ram, son of Ram Kishan. Bast Ram and 
am Kishan were the mortgagees under the mortgage of January 6, 
882. 

The mortgage consideration under the mortgage of June 24, 1893 
ras. Rs. 40,000. Rs. 27,000 of this represented the amount due by the 
lortgagor to the mortgagees under the mortgage of January 6, 1882. 

Nawal Singh died in the year 1896 leaving a widow. His widow 
ied in the year 1900. Nawal Singh’s heirs on the death of the widow 
rere Fateh Singh, defendant No. 5, and Tej Singh, the father of defendant 
lo. 6. Fateh Singh and Tej Singh were nephews.of Nawal Singh. 


On March 31, 1905, Fateh Singh and Tej Singh executed a usufruc- 
uary mortgage in favour of Ghasi Ram of the villages 1, 4, $ and 6 for 
be sum of Rs. 1,03,200. On March 31, 1905 Rs. 68,097-3-10 were due 
nder the mortgage of June 24, 1893; Rs. 34,048-12-2 were due to the 
10rtgagee under another bond and the sum of Rs. 1,054 was paid by the 
lortgagee to the mortgagors in cash. 

Under the provisions of this latest mortgage the mortgagors were 
iven the option of redeeming villages Nos. 1 and 5 separately for the 
um of Rs. 59,500 and the right of redeeming villages Nos. 4 and 6 
sparately for the sum of Rs. 43,700. If, however, the mortgagors wished 
o make a separate redemption under the provisions of the deed, they 
rere bound to redeem villages, Nos. 4 and 6 in the first place. 

Ghasi Ram, the mortgagee under the mortgage of March 31, 1905, 
ied and was succeeded by bis widow Mst. Incha Kuar. She succeeded 
> the mortgage along with the widow of Ghasi Ram’s brother. 


In the year 1909, one Keshav Deo obtained a simple money decree 
gainst Mst. Incha Kuar and her sister-in-law. ‘This decree he put into 
Kecution in 1910 and put up the mortgage of March 31, 1905 to auction. 
"he mortgagee rights in villages Nos. 1 and 4 were purchased by Punna 
al and Peare Lal, defendants Nos. 1 and 2, for the sum of Rs. 13,000. 
‘he sale was effected on December 20, 1910 and confirmed in ‘February 
911. After the sale Ghasi Ram’s heirs, namely, Mst. Incha Kuar and 
er sister-in-law remained in possession of the mortgagee rights in respect 
f villages Nos. 5 and 6 under the mortgage of March 31, 1905. 

Villages Nos. 4, 5 and 6 have been redeemed, No. 4 for the sum of 
s. 21,500, No. 5 for the sum of Rs. 29,500 and No. 6 for the sum of 
ts. 22,200. In other words Rs. 73,200 due under the mortgage of March 
1, 1905 have been repaid and villages Nos. 4, 5 and 6 have been 
eleased. 





{~ 


J 


1118 HIGH ‘COURT [1936 


The plaintiff now seeks to redeem the village No. 1 and offers th 
sum of Rs. 12,894 for the release of the village from its liability unde 
the mortgage ‘of March 31, 1905. A suit was brought upon the mort 


-gage of January 13, 1893, suit No. 50 of 1911. A decree was passei 


in the suit on August 3, 1411 and the mortgaged property was sold anı 
bought by the plaintiff on March 22, 1923. 

The plaintiff bought the village No. 1 but his purchase is subjec 
to the prior charge created by the mortgage of January 6, 1882. , 

It is a matter of admission that this charge was continued by th 
mortgages of June 24, 1893 and March 31, 1905. 

The plaintiff on the one haad contends that he is liable only for 
proportion of the balance of the sum due under the mortgage of Marc 
31, 1905. The defendants upon the other hand contend that the plain 


‘tiff is liable for the whole balance, namely, the difference betwee: 


Rs. 103,200 and Rs. 73,200. so 
Learned counsel for the appellant contended that on March 31 


1905 when the usufructuary mortgage was executed the liability, so fa 


as village No. 1 was concerned, under the mortgages of January 6, 188 
and June 24, 1893 amounted to roughly Rs. 46,000. At most, therefore 
he contends, the liability of village No. 1 is Rs. 12,894, which sum i 
arrived at by apportioning the liability of Rs. 46,000 according to the res 
pective values of the villages 1, 4. 5 and 6 mortgaged under the mortgag 
of March 31, 1905. 

The value of these villages, learned counsel contended, was propor 
tionate to the amount of Government revenue payable in respect of each 
The Government revenue in respect of village No. 1 was Rs. 800, in res 
pect of village No. 2—Rs. 520, in respect of village No. 3—Rs. 800 anc 
in respect of village No. 4—Rs. 690. The total amount of Governmen: 
revenue payable in respect of tke four villages is, therefore, Rs. 2,810 
The share of the liability under the mortgage of March 31, 1905 to bk 
borne by village No. 1, therefore learned counsel contended, was in thi 
proportion of 800|2,810 of 46,000 (roughly). The exact sum repre. 
senting the outstanding liability of village No. 1 under the mortgagi 
of March 31, 1905 learned counsel stated to be Rs. 12,894, the amoun 
offered by the plaintiff for the release of village No. 1 from the mortgagi 
liability under the mortgage of March 31, 1905. 

Learned counsel for the defendants upon the other hand contendec 
as already observed that village No. 1 was liable for the whole of thy 
outstanding balance due under the mortgage of March 31, 1905, that us 
the difference between Rs. 103,200 and Rs. 73,200, viz., Rs. 30,000, th 
sum which, the learned Subordinate Judge has directed, should be paid by 
the plaintiff before the property is released. 

The argument of learned counsel for the defence was that unde: 
the mortgage of January 6, 1882 a certain liability was placed upor 
village No. 1, viz., the liability for the whole of the mortgage sum o 
Rs. 25,000 plus accumulating interest. This liability was continued ir 
the mortgages of June 24, 1893 and March 31, 1905. It is not disputec 
that, so far as village No. 1 is concerned, the mortgage of March 31, 190! 
is prior to a certain extent to the mortgage of January 13, 1893, inasmuct 
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as the liability under the earliest mortgage of January 6, 1882 was con- 
tinued by the mortgage of June 24, 1893 and the. mortgage of March 31, 
1905. This liability having been continued, learned counsel contended 
the integrity of the mortgage, so far as village No. 1 is concerned, has 
never been broken and therefore the village has remained liable for the 
total amount due in respect of the original mortgage of January 6, 1882. 
On June 24, 1893 this amount was Rs. 27,200. On March 31, 1905, 
according to learned counsel for the appellant, the amount due was about 
Rs. 46,000. According to learned counsel for the defendants, the amount 
due in respect of this liability was Rs. 55,000. Whether the amount due 
in respect of the liability on March 31, 1905 be Rs. 45,000 or Rs. 55,000 
is a matter of no importance, because the defendants have preferred no 
cross-objection to the order of the learned Subordinate Judge that village 
No. 1 may be redeemed upon payment to the defendants of the sum of 
Rs. 30,000. 


Under Section 60 of the Transfer of Property Act the integrity of ` 


a mortgage is not broken except where the mortgagee has purchased or 
otherwise acquired as proprietor a certain portion of the property mort- 

gaged. Now so long as the integrity of a mortgage remains intact, each 
item of the property mortgaged, where there are distinct and separate 
items, is liable for the whole amount due under the mortgage. In che 
present case no part of the mortgaged property has been acquired by the 
mortgagees or their successors. We must hold, therefore, that the in- 
tegrity of the mortgage has not been broken. It follows that village 
No. 1 is liable in respect of the total sum which would have been due 
under the mortgage of January 6, 1882 had thag mortgage not been 
absorbed in the later mortgages. 

Learned counsel for: the appellant PE contended in a very 
able and ingenious argument that village No. 1 was not liable for the 
outstanding amount under the mortgage of March 31, 1905. He urged 
that the sum of Rs. 73,200 having been repaid to the mortgagees a certain 
proportion of that sum should’ be appropriated to the reduction of the 
amount of liability upon village No. 1 which resulted from the charge 
created by the mortgage of January 6, 1882, which charge was continued 
in the two later mortgages of June 24, 1893 and March 31, 1905. At 
first sight this argument seems eminently reasonable. In our opinion, 
‘however, it is completely met by the contention of the learned counsel 
for the defendants that village No. 1 was saddled with a certain liability 
by the mortgage of January 6, 1882 and this liability has been continued 
by the two later mortgages; and as the integrity of mortgage, so far as 
village No. 1 is concerned, remained intact, the mortgagees were entitled 
to place the whole of that liability upon village No. 1. The total amount 
of that liability is certainly not less than Rs. 46,000 according to learned 
counsel for the appellant. ‘There ig no evidence to show that the mort- 


gagees apportioned the liability and appropriated as they might have done, - 


the payments made in redemption to the reduction of the respective 
liabilities resting upon each of the four villages covered by the hes ah 
of March 31, 1905 after apportionment. In the year 1905, it is c 

the mortagagees were meatal Gs recover the whole amount due in respect 


' 
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Cv of the mortgage of January 6, 1882 by the sale of village No. 1. The 
i936 | acceptance of certain sums by the martgagees and the release of villages 4, 
— $ and 6 cannot in our judgment effect a reduction of the liability’ of 
Ram Ou village No. 1 continued from the mortgage of January 6, 1882. Taking 
Puno that liability to be Rs. 46,000 in the year 1905, so long as that sum or a 
Dara lesser sum remains due, under the mortgage of March 31, 1905 the mort- 
Thom, j, 82gees are entitled to realise it fram village No. 1. Rs. 30,000, the 
Rechhpal difference between the mortgage consideration and Rs. 73,000 repaid, has 
Siwgh, J. been fixed as the redemption amount in the present ‘suit by the learned 
Subordinate Judge. In our judgment if any sum up to Rs. 46,000 is 
outstanding under the mortgage af 1905 that amount is payable by the 
plaintiff on the redemption of village No. 1. 
-In the result we uphold the decision of the learned Subordinate 
Judge. : 
The appeal is accordingly dismissed with costs. The time for pay- 
ment of the redemption amount of Rs, 30,000 by the plaintiff is extended 
by six months from this date. 
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Cr VISHWA NATH KHANNA (Defendant) 
ia DETSMS | 
La SHIAM KRISHNA (Plaintiff) * 
AR a? Contract Act, Secs. 68 end 11 and U. P. Court of Wards Act, Sec. 37—Suit 
 Gawaa NATE, against ward under Sec. 68, Contract: Act—Whether Sec. 37, Court of Wards 
J. Act, is a bar to the suit. 

Section 37, U. P. Court of Wards Act, is no bar to a claim against a 
ward under Section 68, Contract Act. Accordingly the ward’s property 
would be liable to reimburse the person who has furnished the necessaries 
to him. Umrao Singh v. Firm Benarsi Das-Dip Chand, A. I. R. 1927 
Lah. 414 followed. 

The relief which is contemplated under Section 68, Contract Act, is not 
dependent on any contract but is quite independent of it. The section 
does not create any personal liability but-on the other hand creates a 
statutory claim against the property of the person who is incapable of 
entering imto a contract and has been supplied with necessaries suited to 
his condition in life. 

Crv REVISION against the order of F. N. Crorrs Esq., Subordinate 
Judge of Dehra Dun. 


S. N. Verma for the applicant. 
G. S. Pathak for the opposite party. 


The following judgment was delivered by 


Genge Nath, Ganca Natu, J.—Civil Revision No. 62 of 1936 has been heard 

J. and disposed of with this Civil Revision (No. 61 of 1936) as the same 

'  pomnt arises in both the revisions. Both are defendant’s applications in 

revision against the decrees of the learned Judge, small cause court, 

x Dehra Dun, decreeing the plaintiffs opposite parties’ suits against him for 

"i recovery of the price of the necessaries supplied to him (defendant) by 
*Civ. Rev. 61 of 1936 connected with Civ. Rev. 62 of 1932 
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the plaintiffs. The applicant’s estate was under the superintendence of 
the Court of Wards at the time the necessaries were supplied. It has 
since been released. The defendant applicant’s contention was that the 
suits were barred by Section 37 of the U. P. Court of Wards Act and 
he was not liable for the price of the necessaries supplied to him. The 
learned Judge has held that Section 37 of the Court of Wards Act does 
not exclude Section 68 of the Contract Act and therefore the plaintiffs 
werė entitled to the price of the necessaries supplied by them under 
Section 68 of the Contract Act. The point for consideration is whether 
Section 37 of the U. P Court of Wards Act is a bar to the suit. It is 
admitted that the plaintiffs’ suits were for the recovery of the necessaries 
supplied to the defendant. Section 37, Clause (A) of the Court of 
Wards Act lays down:— 

A ward shall not be competent to transfer or create any charge on, 
or interest in, any part of his property which is under the superintendence 
of the Court of Wards, or to enter into any contract which may involve 
him- in pecuniary liability. 

This section has to be read with Sections.11 and 68 of the Contract 
Act. Section 11 of the Contract Act lays down:— 

Every person is competent to contract who is of the age of majority 
according to the law to which he is subject, and who is of sound mind 
and is not disqualified from contracting by any law to which he is 
subject. 

So long as the estate of the applicant remained under the superinten- 
dence of the Court of Wards he was a person disqualified from con- 
tracting under the provisions of Section 37 of the Court of Wards Act 
and was not competent to contract. 

Section 68 of the Contract Act lays down:— 

If a person, incapable of entering into a contract, or any one whom he 
is legally bound to support is supplied by another person with necessaries 
suited to his condition in life, the person who has furnished such supplies 
is entitled to be re-imbursed from the property of such incapable person. 

The relief which is contemplated under Section 68 of the Contract 
Act is not dependent on any contract but is quite independent of it. 
The section does not create any personal liability but on the other hand 
creates a statutory claim against the property of the person who is in- 
capable of entering into a contract and has been supplied with necessaries 
suited to his condition in life. Two things are necessary under Section 68 of 
the Contract Act, namely (1) that the person against whom the suit 
is brought is incapable of entering into a contract, and (2) another per- 
son (the plaintiff) has supplied him or any one whom he (the person 
incapable of entering into a contract) is legally bound to support with 
necessiries suited to his condition in life. The only effect of Section 37 
of the U. P. Court of Wards Act is to make a ward incapable of entering 
into a contract and he is therefore a person who comes under, the words 
“disqualified from contracting by any law to which he is subject,” in 
Section 11 of the Contract Act. If the two aforesaid conditions which 


are necessary for the application of Section 68 of the Contract Act are 


fulfilled a ward’s property would be liable to reimburse the person who 
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Gya has furnished the necessaries to him or to any person whom he is legally 
ip Dound to support. Section 37 cf the U. P. Court of Wards Act is 
—— therefore no bar to a claim under Section 68 of the Contract Act. In 
Vuuws Umrao Singh v. Firm Banarsi Das-Dip Chand! the same view was taken. 
a Jt was held there that:— 
SHAM Section 68 is not excluded by the terms of the Court of Wards Act 
KxuHNa and therefore a suit based on a contract can be maintained in the alterna- 
Genga Neth, J tive as a suit for necessaries supplied within the terms of Section 68. 
Tite I therefore agree with the finding of the learned Judge. There is 
no force in the application. It is therefore ordered that both the civil 
revision applications be dismissed -with costs. 





Revision dismissed 
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Gri MOHD. WAHID KHAN 
7 o PETSIHS 
1238 DISTRICT BOARD, BAREILLY* 


Asg. 23 Specific Relief Act, Sec. 9 and Nortern Indien Ferries Act, Sec. 8—Lessee of the 
— tolls of a public ferry—Whetber such lessee bas right of swit under Sec. 9, 
REA J. Specific Relief Act. 

. Where the plaintiff, who was the lessee of the tolls of a public ferry 
under Sec. 8, Northern Indian Ferries Act, for a fixed period from a 

District Board, claimed under Section 9, Specific Relief Act, to recover 

possession of the ferry from the District Board on the allegation that 

during the continuance of his lease the District Board dispossessed him. 

Held, that the rights of the plaintiff as a lessee did not amount to immovable 

property in any sense and accordingly the plaintiff had no right of suit 

under Section 9, Specific Relief Act. Kris v. Akilends, I. L. R. 13 

Mad. 54 distinguished. 

ORDER on the reference submitted by the Munsif, Hawali, Bareilly, 
under Order XLVI, Rule 1, C. P. C. through the District Judge of 
Bareilly. 

M. H. Faerugi for the applicant. 

G. S. Pathak for the opposite party. 


The Court delivered the following judgment:— 


Bee: This is a reference by the civil court, the Munsif of Hawali, Bareilly, 
Genge Natb, in regard to a certain issue, No. 3 (a) “Is the suit under Section 9, 
i Specific Relief Act, maintainable in respect of ferry rights to collect toll 

on the river”? The plaintiff is a lessee for a period of three years from 

the District Board, Bareilly, and plaintiff claims under Section 9 of the 

Specific Relief Act to recover possession of the ferry from the District 

Board. ‘The plaintiff alleged that during the continuance of his lease the 

District. Board dispossessed him. On behalf of the plaintiff reference 

was made to Krishna v. Akilanda’. That was a case where the owners 

.,- Oof immovable property had a claim to a right of ferry and it was held 
i that such a claim amounted to immovable property within the meaning of 


A mN *L L R. 13 Med. 54 ; ` 
*Misc. Case 544 of 1935 


as 
a \ 
.* 
~a 


dn 


AL JiR 3 HIGH COURT? O Ogo 7) 1123 


Section 9 of the’Specific Relief Act:'- That section states: ` 
- If any person is dispossessed without his ‘consent of ‘immovable property 
otherwise than in due.couree of law, he or ahy person claiming through 
him may, by suit recover possession thereof notwithstanding any other 
ee ee 


Now “immovable property” for the purpose of this Act is defined 
in the“General Clauses Act, Section 3 (25) which says: 

. ‘Immovable property’ shall include’ land, benefits to arise out of land, 

and, things attached to the earth, or permanently fastened to anything 

_attached to the earth. | l 

Now the rights of the plaintiff admittedly arise from the lease from 
the District Board of Bareilly. This lease is under Section 8 of the 
Northern Indian Ferries Act (Act XVII of 1878) which states: 

The tolls of any public ferry may from time to time be let by public 
auction for a term not exceeding five years. 

The thing which is let under this section is not the ferry but merely 
the tolls. The plaintiff therefore is merely the lessee of the tolls of a ferry. 
Now as regards ferries a distinction must be drawn between a public 
ferry and a private ferry. A private ferry as held in the Madras ruling 
may be appurtenant to immovable property and may as held in dat 
culing be immovable property and in fact it would be difficult to con- 
ceive a private ferry which was not immovable property. On the other 
hand the lessee of a public ferry under Section 8 of the Northern Indian 
Ferries Act is merely the lessee of the tolls of a public ferry. ‘The 
public ferry remains in the possession of the public. authorities and all 
chat is let is a right to collect the tolls of that public ferry. Learned 
counsel ,has failed to show any ruling where it has ever been held that 
wch a right to collect tolls is in any way immovable property. We 
consider that the rights of the plaintiff as a lessee do not amount to 
unmovable property in any sense and accordingly that the plaintiff has 
ao right of suit under Section 9 of the Specific Relief Act. Let the 
reference be returned to the court below. The costs of this Court will 
we received by the defendant from the plaintiff. 


SALEK CHAND 
Versus 


EMPEROR* 


Driminal an ae Code, Sec. 526(8)—Adjournment under—W betber court con 
z impose terms for granting en adjournment. - 


4 


CRIMIKRAL 


— 


1936 


Ang. 24 


An accused person in a Criminal Court asked for an adjournment in Attsor, J. 


-order to. enable him to apply to the High Court for transfer. The 
Magistrate adjourned the case on condition that a certain sum was paid 
‘by way of costs. Held, that the adjournment was covered by the pro- 
visions of Section 526(8), Cr. P. C., and the court was bound to grant it 
without imposing terms. Accordingly the order for costs should be set 


- aside. Sorabji M. Shroff v. Erachs ,L L R 56 Bom. 537 followed. 


: CRIMINAL REFERENCE made by the Sessions Judge of Meerut. . 


. TE Cr. Ref. 314 of 1936 
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ve applicant was not represented. 
Weatimllab (Assistant Government Advocate) foe ee Crown. 


“a pened judgment was delivered by 


ALLSOP, J.—Salek Chand was an accused person in a Crimiùal Court 
He asked for an adjournment in order to enable him to apply- to th 
High Court for transfer. The Magistrate adjourned the case on condi 
tion that a sum of Rs. 20 was paid by way of costs. Under Section 344 
Cr. P. C. a Magistrate may adjourn a case on such terms as he thinks fi 
but this particular adjournment was one which was covered by the pro 
visions of Section 526, Sub-section (8), Cr. P. C. and the court had t 
grant it. It is true that the explanation to Sub-section (9) says tha 
nothing contained in Sub-section (8) or Sub-section (9) restricts th 
powers of a court under Section 344, but at the same time it is difficul 
to see how a court can impose terms for granting an adjournment when ; 
is bound to grant that adjournment whether the terms are accepted o 
not. 

It has been held in Sorebji M. Shroff v. Erachshew that costs shoul 
not be imposed in a case of this kind. The learned Sessions Judge hs 


` made a reference that the order for costs should be set aside. I accep 


the reference and direct that orders shall issue accordingly. 
Reference accepte 
11. LR. 56 Bom. 537 


RAM BHAROSEY 
versus 
EMPEROR* 


Evidence Act, Sec. 106—Scope of. 

Per NIAMATULLAH, J.—It is perfectly clear that Section 106, Evidenc 
Act, contemplates facts which in their nature are such as to be withi 
the knowledge of the accused and of nobody else. It has no applicatia: 
to cases where the fact in question, having regard to its nature, is’ suc’ 
EE tea nel tne Sear ih anette aaa a ate 

happened to be present when it took place. It canno 
R invoked to make up for the inability of the prosecution to produc 
evidence of circumstances pointing to the guilt of the accused. Wher 
facts proved by evidence give rise to the inference of guilt, unless rebutted 
it is not the result of the application of Section 106, Evidence Act, but o 
the probative force of such facts. ' 

Per Atxsop, J.—Section 106, Evidence Act, obviously refers to case 
where the defence of the accused depends on his proving a certain fact 

that is, cases where his guilt is established on the evidence produced by th 
prosecution unless he is able to prove some other facts especially withi: 
his knowledge which would render the evidence for the prosecutio: 


a nugatory. 


' CRIMINAL APPEAL from an order of GANGA PRASAD VERMA Esq. 
‘Sessions Judge of Farrukhabad. 


*Cr. A. 234 of 1936 
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L. M. Roy for the appellant. j 
M. Waliullah (Assistant Government aod for the Crown. 


The following judgments were delivered: — 


NIAMATULLAH, J.—This is an appeal by Ram Bharosey who has oo 
onvicted by the learned Sessions Judge of Fatehgarh under Section 302, 
. P. C. for causing the death of Brij Nandan by administering arsenic 
ison on June 6, 1935. He has also been convicted of an offence under 
ection 328, J. P. C., that is, administering poison for the purpose of com- 
aitting theft. He has been sentenced to transportation for life under Sec- 
ion 302 and to 10 years’ rigorous imprisonment under Section 328. 

The deceased was distantly related to the appellant and was a petty 
lawker going about with a bundle of cloth to various villages. He was 
esident of a village called Barauli in the district of Aligarh. The case for 
he prosecution is that he left his home several days before he was found 
lead on the morning of June 7, 1935 at a little distance from the road 
eading from Fatehgarh to the Ganges. He is said to have had on his person 
wo gold rings and 60 or 70 rupees in currency notes when he left his house. 
Te first went to village Behta where he stayed with a relation. Thence he 
vent to village Sahawar where he had to purchase some cloth. According 
o the evidence he was at Sahawar on June 4, 1935 and left it on the 
norning of the Sth. He was seen in the company of the accused in Ganj 
Dhundwara on the evening of June 5, 1935. According to the evidence 
f a witness for the prosecution they slept on the roof of a lorry that was 
Vaiting outside the railway station of Ganj Dhundwara. They purchased 
wo railway tickets at that station for another railway station Rudain 
vhich lies between Ganj Dhundwara and Fatehgarh. They did not how- 
ver alight at Rudain but elsewhere and somehow reached Fatehgarh in 
he afternoon. The appellant is related to Bhabhuti Ram who has a 
varchun shop in partnership with Ram Lal at Fatehgarh. He and the 
leceased reached the shop of Bhabhuti Ram at 5 p.m. on the 6th. 
According to the evidence of Bhabhuti Ram and Ram Lal the appellant 
who had only one lota with him asked for the loan of another from 
3habhuti and took aut two pills from a packet in his pocket and prepared 
vhat appeared to the witnesses as bhang. The appellant and the 
yartook of the bhang and left for a bath in the Ganges. The accused 
old Bhabhuti that they would return in the evening and have their meals 
t his place. The appellant returned to Bhabhuti’s house at 11 p.m. but 
he deceased was not with him. The appellant was offered food but re- 
‘used to take any. Early in the morning of June 7, 1935 he left 
$habhuti’s place. At about 7 o’clock that morning a constable Nasir 
Yohammad Khan was informed that a dead body was lying at some dis- 
ance from the road near the Math of a devi. Accordingly he went to 
he place and saw the dead body which aroused suspicion of foul play 
n his mind. He informed the Sub-Inspector who drew up an inquest 
‘eport and took possession of what appeared to him to be vomit and the 
slothes of the deceased. He found a raiway ticket No. 63264 in one of 
he coat pockets of the deceased. 

No one was able to identify the dead An which was sent to the Civil 
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Surgeon for post mortem examination. A photograph of the body wa 
preserved. The vomit and the viscera of the deceased were sent to th 
Chemical Examiner who found arsenic in both of them. Accordin 
to the medical evidence death was due to arsenic poison which wa 
found in a fairly large quantity (about 5 grains) in the viscera of th 
deceased. The police investigation which followed did not lead to th 
arrest of the appellant till July 17, 1935. ‘The evidence which was-pro 
duced at the trial was purely circumstantial. The appellant pleaded no 
guilty and did not admit that he was with the deceased at Fatehgarh on th 
afternoon of June 6, 1935. l , 

The evidence on which thə learned Sessions Judge has based hi 
conclusion consists of the testimony of Bhabhuti and Ram Lal who prov 
that the appellant produced two pills supposed to be bhang and prepare 
two separate lotas of the refreshment each taken from his own lot: 
Whey also prove that the two were last seen together at about $ p.r 
The learned Judge also relies upon the evidence of one Munshi who state 
that the appellant was in possession of a 50 rupee note for which he receive: 
cash. The learned Judge disbelieved the statement of the accused wh 
denied being with the deceased at Fatehgarh. In summarising his con 
clusions the learned Judge has observed as follows: 


The post mortem examination was performed on June 7, 1935 at 
p.m. and according to medieal opinion the probable time since death wa 
about 12 hours and so the deceased died sometime about 3 a.m. The accuse 

~ had taken the deceased with him to the Ganges. The accused had there 
fore to explain what happensd to the deceased after that. This was 
fact within the special knowledge of the accused and the latter onl: 
could explain it. The guilty conscience of the accused can offer n 
explanation. In fact the accused says that he was not in Fatehgarh tha 
day but in village Rampur. 


Before commenting upon this conclusion I wish to dispose of th 
evidence of Munshi Lal in a few words. All he says is that about sis 
months before he gave evidence the appellant was in possession of ; 
50 rupee note which he gave to a booking clerk at a certain station ir 
exchange for Rs. 50. The evidence is wholly inconclusive as regards th. 
time when the incident deposed to by him happened. As it stands, i 
might well have happened when Brij Nandan was alive and several day: 
before the occurrence. Apart from this, Munshi’s evidence is highly 
improbable and unconvincing. ‘The booking clerk has not been examiner 
and no reliance can be placed on the evidence of Munshi. The only evidence 
then on which the case for the prosecution rests is that of Bhabhuti anc 
Ram Lal coupled with the proved fact that the deceased died of arsenic 
poison. There is not the slightest evidence suggesting that the pills whict 
the appellant had and which formed the bhang refreshment taken by hin 
and the deceased contained any arsenic. There is not the slightest 
evidence showing the movements of the deceased after he and the appel- 
lant left the house of Bhabhuti at 5 p.m. on June 6, 1935 and before the 
discovery of his dead body on the morning of June 7, 1935. The fact 


a œ that the appellant returned alone at 11 p.m. and represented to Bhabhut 


that Brij Nandan had parted with him having gone to a relation, a fact 
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which may be true for aught we know, does not raise any inference of 
guilt either by itself or in conjunction with other facts proved in the 
case. The fact that he declined to take any food that evening is likewise 
of no consequence. 

It seems to me that the learned Sessions Judge has ‘based his conclusion 
mostly on the inability of the accused to explain how the deceased took 
arsenic poison and died and that according to the learned Judge an infer- 
ence of guilt is permissible from the failure of the accused to prove his 
innocence. The learned Judge apparently considered that Section 106 
of the Indian Evidence Act warrants the view taken by him. That sec- 
tion provides that the burden of proving a fact especially within the 
knowledge of the accused is on him. In applying this rule the illustra- 
tions appended to Section 106 should not be lost sight of. It is perfectly 
clear that Section 106 contemplates facts which in their nature are such 
as to be within the knowledge of the accused and of nobody else: for 
instance, his own intention in doing an act (Illustration A) or the fact 
that he purchased a ticket though he was subsequently found to be with- 
out one (Illustration B). It has no application to cases where the fact 
in question, having regard to its nature, is such as to be capable of being 
known not dnly by the accused but also by others—if they happened to 


be present when it took place. It cannot, in my opinion, be invoked to- . 


make up for the inability of the prosecution to produce evidence of cir- 
cumstances pointing to the guilt of the accused. Where facts proved by 
evidence give rise to the inference of guilt, unless rebutted, it is not the 
result of the application of Section 106 but of the probative force of such 
facts. In the present cases the whereabouts of the deceased after 5 p.m. 
on June 6, 1935 till his dead body was found next morning or whether he 
took anything after taking the bhang prepared by the accused cannot 
be said to be matters specially within the knowledge of the accused. It 
is quite possible that the two separated early in the evening after a bath 
in the Ganges and afterwards the deceased took something which con- 
tained arsenic. ‘To throw the burden of proof on the accused to prove 
his innocence, in circumstances like these, is highly dangerous. 

Putting the case for the prosecution at its highest all that is possible 
to say is that there is 2 suspicion against the accused, but to hold positively 
that the accused administered arsenic through the bhang which the 
deceased took in the afternoon of June 6, 1935 is in my opinion wholly 
unwarranted. The witnesses for the prosecution on whose evidence the 
learned Sessions Judge has relied is open to criticism. It is, however, not 
necessary to comment upon it in detail as in my opinion it is insufficient 
even if it be accepted at its face value. Accordingly, I allow this appeal, 
set aside the conviction and sentence and acquit the appellant. 

ALLSOP, JI agree with my learned brother that this conviction 
cannot possibly be upheld. The evidence produced by the prosecution 
is quite unconvincing and I suspect that the major portion of it is untrue. 
There can be no doubt I think that the evidence of the witness Munshi 
that the appellant changed notes for a sum of Rs. 50 in silver is absolutely 


false. It would be too great a coincidence if the appellant having stolen ø 


notes to the value of Rs. 50 and naturally being desirous of exchanging 


Allsop, J. 
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them for silver should happen to be at railway station where the station 
master or booking clerk was so arxious to exchange silver for notes that 
he should get somebody to go on to the platform and ask everybody there 
whether they had notes which they were willing to exchange. 

For the rest of the evidence I am prepared to admit that it may be 
true, but even if it is true it certainly does not prove the guilt of the 
appellant. There are two witnesses who say that they saw the deceased 
and the appellant together at Ganj Dhundwara on the night before the 
murder is alleged to have been ccmmitted. A ticket was found on the 
body of the deceased. There is evidence that it was bought that morn- 
ing at Ganj Dhundwara. It was a ticket for Rudain and would have 
enabled the deceased to travel by the early morning train which would 
reach Fatehgarh about 10 o’clock in the morning. The two men are sup- 
posed to have been seen together again at Farrukhabad junction soon after 
another train arrived from Kasganj about $ o'clock in the afternoon, but 
the evidence of the witness upon this point has been disbelieved by the 
learned Sessions Judge. The remaining evidence is that of two witnesses 
Bhabhuti and Ram Lal who say that the deceased and the appellant came 
to their shop and borrowed a lota about 5-30 that afternoon and that the 
appellant produced two pills which he put into two separate lotas of water 
saying that they were bhang. The appellant drank one lota full and the 
deceased drank the other. ‘Thereafter the deceased and the appellant went 
away saying that they were going to bathe in the Ganges. The appel- 
lant returned alone about 11-30 and said that the deceased had left him 
with a friend whom he had met rear the railway station. The appellant 
is a relation of Bhabhuti’s and it is said that he was to have had a meal 
with Bhabhuti after returning from the Ganges but that he refused food 
when he was offered it. The body of the deceased was found early next 
morning a few hundred yards away from the shop and the medical 
evidence shows that he had died of arsenic poisoning. There is nothing 
whatsoever to show that the pills which the appellant is supposed to have 
administered to the deceased contained any arsenic and it is difficult to 
see why the appellant should have chosen this occasion upon which to 
administer poison publicly if he intended to administer it at all. There 
is really no justification for deducing from these circumstances that the 
appellant must have murdered the deceased. 

The learned Judge has been much influenced by the fact that the 
appellant has pleaded alibi and has denied that he was ever with the deceased 
on the night before the murder. I think where an inference adverse to 
an accused person can be drawn Sram a number of circumstances if the 
accused person is unable to offer any explanation which is compatible with 
his innocence or if it is proved that any explanation which he offers is 
false that is a further circumstance from which an inference can be drawn 
against him, but it is unsafe to hold that an accused person is necessarily 
guilty because he is making a false statement. Every case must be con- 
sidered on its own merits and certainly in the present case I do not think 
it would be at all safe to assume that the appellant must be guilty because 


he has denied his association with -he deceased just before the murder was 


committed. A person who is accused of a crime especially if he is ignorant 
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and frightened may take what seems to him to be the line of least resis- 
tance and the best defence and may foolishly make a false statement when 
he would be better advised to make a true one. -Section 106 of the Indian 


Evidence Act obviously refers to cases where the defence of the atcused — 


depends on his proving a certain fact, that is, cases where his guilt is 
established on the evidence produced by the prosecution unless he is able 
to prove some other facts especially within his knowledge which would 
render the evidence for the prosecution nugatory. 

I am satisfied that the case against the appellant is not proved at 
By THE Court—The appeal is allowed, the convictions and sentences 
passed on the appellant are set aside and he is acquitted. He will be 
forthwith released. . 


Appeal allowed 


UGAR SEN. PARSOTAM DAS (Firm) (Applicant) 
VETSHS™ 
CHAMBER OF COMMERCE, HAPUR, THROUGH ITS SECRETARY 
RATAN LAL (Opposite party)” 


Allsop, J. 
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Companies Act, Secs. 12 end 26—Company registered under Sec. 26—Alteration Iqrar Amman, 
J. 


of Memorendum—Procedure—Company to apply in first instance to Local 
Government for «epproval—Confirmation by company court to be obtsined 
subsequently—W bether Company judge can cencel order confirming altera- 
tions without previous approval of the Local Government. 

Where a company registered under Sec. 26, Companies Act (VI of 
1913), desires to alter its memorandum of association, the proper course 
for the company is to apply in the first instance to the Local Government 
for the approval of the proposed alterations, and, if the Local Government 
approves them “as being consistent with the continuance of the licence,” 
then the court having jurisdiction under the Companies Act can entertain 
the application of the company for the confirmation of the alterations. 
St. Hildes Incorporated College, Cheltenbem, [1901] 1 Ch. D. 556 
followed. 

On an application being filed by the Hapur Chamber of Commerce, 
an association registered under Sec. 26 of the Companies Act, for the 
confirmation of certain alterations in the Memorandum of Association of 


the Chamber, the Company Judge confirmed the proposed alterations after 


the application had been advertised. Subsequently one of the members of 
the Chamber brought it to the notice of the Company Judge that it was 
not open to him to confirm the alterations without the previous approval 
of the Local Government. It was however contended by the Chamber of 
Commerce that the Company Judge had no jurisdiction to go behind the 
order confirming the alterations. Held, that the Company Judge had 
jurisdiction to cancel his invalid order confirming the alterations. 


ORDER on the application of firm Ugar Sen Parsotam Das. 
Sir Tej Bahadur Sapru, P. L. Banerji, N. C. Vaish and Janaki Prasad 
for the applicant. T 
*Mis. Case 712 of 1935 
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K. N. Katju, S. K. Dar, C. B. Agarwala and M. N. Agarwala for th 
opposite party. i 

The following judgment was delivered by 

JepaL AHMAD, J.—On December 10, 1935, an application was file: 
by the Hapur Chamber of Commerce under Section 12 of the Companie 
Act for the confirmation of certain alterations in the memorandum o: 
association of the Chamber. By my order dated December 13, 1935, 
directed that the application be advertised in two consecutive issues o 
the Hindustan Times and two ccnsecutive issues of the Pioneer and als. 
in two consecutive issues of some Hindi newspaper of Meerut and th 
application was duly advertised accordingly. No objections were take: 
to the application and I, by my order dated February 28, 1936, allowe 
the application and confirmed the proposed alterations. 

Then on April 18, 1936, the present application, which is for dis 
posal before me, was filed by the firm Ugar Sen Parsotam Das, which firn 
is one of the members of the Chamber of Commerce, Hapur, prayin; 
that the order confirming the alterations be set aside, and the applican 
be permitted to file objections to the application filed by the Chamber o: 
Commerce for the confirmation of the proposed alterations in the memo 
randum of association. Notice of this application was issued to th 
Chamber of Commerce. 

The application has been very strongly opposed by the Chamber o. 
Commerce mainly on the grounds that I have no jurisdiction to set asidi 
the order passed by me on February 28 last, and, secondly, on the grounc 
that it is not just to set aside the order. After hearing the learnec 
counsel for the parties I have come to the conclusion that there is nc 
force in the objections raised by the Chamber of Commerce and that tht 
application dated April .18, 1936, ought to be granted. 

The Chamber of Commerce, Hapur, is an Association registered 
under Section 26 of the Companies Act. It was registered and-com- 
menced its business in the year 1923. The main object with which the 
Association was formed was as stated in the memorandum of association 
ii to promote and protect the Trade, Commerce and Manufactures of India 

and in particular the trade, commerce and manufacturė of Hapur anc 
District Meerut, 


and further 


to promote unity and friendl-ness amongst all merchants in general and 
dealers in grain in particular in respect of all subjects of common 


interest. 
The business of the Chamber consisted in registering transactions of sale 
and purchase of grain pits. A certain amount was received by the 
Chamber with respect to each transaction as gift both from the seller 
and from the purchaser, and the amount so received was utilized by the 
Chamber for charitable purposes. According to the rules of the Chamber 
both the seller and the purchaser of the grain pit had to deposit a certain 
amount of money which was to be retained by the Chamber till the date 
of the settlement of the transaction. Further if there was fluctuation in 


i ~ the market additional sums of mcney were received by the Chamber and 


retained by it till the transaction was actually settled. On or after the 
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lue date of each transaction the cover money used to be handed back to 
he purchaser and the seller by the Association who settled the transac- 
ion in between themselves. The Chamber received some commission 
or registering each transaction and the seller and the purchaser had the 
dvantage of getting the terms of the contract entered in the books of the 
“hamber and thus preserve reliable evidence of the terms of the contract. 
(he deposit money and cover money received by the Chamber at times 
mounted to Rs. 1,50,000 to 2,00,000 and in the busy season it went 
ipto Rs. 7,00,000 or 8,00,000. By Article 25(b) of the articles of 
ssociation the Chamber was authorized “to arrange for proper invest- 
nent of Chamber funds”, and it is common ground that upto the year 
1933 the Chamber never invested the amount of deposit in its hands by 
idvancing the same as a lone to purchasers of ready grain pits on the security 
f the pits. In the year 1934 however the Chamber began to advance 
arge sums of money as loan on the security of grain pits. It has been 
uggested on behalf of the Chamber that such advance was calculated to 
sring profit to the Chamber. There may or may not be force in this 
ruggestion, but the fact remains that after the lapse of about 11 years, 
‘esh mode of investment of the deposit money was resorted to by the 
Committee of the Chamber that was entrusted with the management of 
ts business. It may also be noted that there was a certain amount of 
speculation in so investing the money and the investment partook of the 
nature of a bank business. - 

According to the articles the Chamber, in the case of forward trans- 
wctions entered into by the members, is concerned only with the deposit 
and cover money; and the settlement of accounts and the payment of 
profits and losses has to be done by the members themselves, though in 
vases of default they are entitled to apply to the Chamber, which would 
then issue notice to the defaulter that in case he does not pay the amount 
due from him he will cease to be a member and will not be allowed to 
transact any more business. 

The members of the managing committee of the Chamber considered 
-hat the direct settlement of accounts and the payment of profits by 
the purchaser and the seller was calculated to give rise to quarrels and 
shat it was advisable to have the settlement made through the Chamber 


itself. ? 


With a view to profitable investment of the money in its hands and | 


the prevention of quarrels between the purchasers and the sellers and to 
avoid delay in payment of the amount due to one or the other, the 
Chamber passed the following special resolution at a general meeting of 
the members held on November 17, 1935, and confirmed the same at 
another general meeting held on December 4, 1935:— 
Unanimously resolved that to Clause 3 of the Memorandum of this 
Chamber the following be added as Sub-clauses 11 and 12. 

(11) To invest the funds of the Chamber or sums received by it upon 
such securities or in Bank or in such other manner as may from 
time to time be determined by the Executive Committee. 
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(12) To arrange for the realization from and payment due to its 

in respect or business transacted by them through the 

Chamber or entered in the books of the Chamber, either by itself 

or in such other manner as may be determined from time to 
time and to take necessary steps for recovering the same. 


An application was then moved before me for the confirmation of 


Commac the proposed alterations and, as stated above, I confirmed the proposed 
RAVA alterations. When I passed the order confirming the proposed alterations. 


J. 


wa 


I had no idea that it was not proper to pass such an order unless and 
until the Local Government, that granted license to the Chamber under 
Section 26 of the Compapies Act, approved of the proposed alterations. 
The case of St. Hilde’s Incorporated College, Cheltenbom', has now been 
brought to my notice and that case is an authority for the proposition that 
where a Company registered under Section 26 of the Companies Act desires 
to alter its memorandum of association, the proper course for the Company 
is to apply in the first instance to the Local Government for the approval 
of the proposed alterations, and, if the Local Government approves them 
“as being consistent with the continuation of the licence”, then this Court 
can entertain the application af the Company for the confirmation of the 
alterations. If this case had been brought to my notice when I passed the 
ex parte order dated February 28, 1936, I would certainly have refrained 
-from confirming the alterations, and would have directed the Chamber 
to first obtain the approval of the Local Government about the alterations 
and then to apply to this Gourt for the confirmation of the same. 

But it is argued that though I could have done so before the application 
for the confirmation of the alterations had been decided by me, I have no 


jurisdiction now to go behind my order dated February 28, 1936. In 
support of this contention reliance has been placed on Moosa Ghoolem 


_ Ariff v. Ebrabim Ghoolem Arif, Anantharaju Shetty v. Appu Hegade”, 


Drew v. Willis. Ex Parte Martin‘. and Hession v. Jonet. In my judg- 
ment these cases have no application to the facts of the case before me. 


In 40 Cal. 1, it was held that the certificate of incorporation granted 
by the Registrar of Joint Stock Companies is conclusive for all purposes 
and the court cannot go behind it and consider any alleged defects in the 
formation or constitution of the Company. In the present case, after 
my order confirming the alterations, the Registrar has registered the 
alterations and has issued a certificate accordingly. ‘This certificate has 
been granted in consequence of my order confirming the alterations. If 
the order itself is vacated the certificate will have to be cancelled by the 
Registrar. It is not the contention of the applicant before me that there 
is any defect in the formation or constitution of the Company. All that 
is contended on behalf of the applicant is that, having regard to the 
peculiar constitution of the Chamber, it was not o to me to confirm 
the alterations without the previous approval of the ] Local Government. 

In the case in 53 Ind. Cas. 56, it was held that as there is no explicit 
provision in the Religious Endowments Act for review, the District Judge 

*[1901] 1 Ch Div. 556 "L L. R. 40 Cel 1 


* * 53 Ind. Cas, 56 “[1891] 1 Q. B. Div. 450 


“[1914] 2 K B. Div. 421 
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has no power, under that Act, to review an order passed by him under 
Section 10 of the Act. It was further held that the power to review is 
not inherent in a court, and can only be exercised if it is permitted by 
statute. It may be that the application before me is in fact and in sub- 
stance an application for review, and, therefore, ought not to be granted. 
The fact however remains that it has now come to my notice that the 
order passed by me on February 28, 1936, was erroneous and the question 
that arises is, have I jurisdiction to undo a wrong that has resulted by an 
2x parte order passed by me. I cannot but answer the question in the affir- 
mative. It is the duty of every court to recall and cancel its invalid order 
and J consider that it is imperative in the present case to discharge that duty. 


The two English cases cited by the learned counsel for the Chambe: 
were cases in which, after the adjudication by the courts regarding private 
civil rights, one party or the other to the litigation had acquired vested 
interest and it was held that the interests could not be divested by resort 
to proceedings for review. In the case before me there is no question of 
iny right having accrued to any person in consequence of my order 
lated February 28. 

I, therefore, hold that I have jurisdiction to cancel my order con- 
arming the alterations. During the progress of argument J intimated 
-o the learned counsel for the Chamber that all that I proposed to do was 
o recall my order of February 28 and to allow the application dated 
December 10, 1935, to stand over for a period of six months, with a 
view to enable the Chamber to obtain the approval of the Local Govern- 
nent to the alterations, and it was, therefore, not desirable for me at the 
resent stage to express any opinion as regards the merits or demerits of 
he alterations. The learned counsel however asked me to record a find- 
og on the point as well. But as the matter will in all probability he 
considered by the Local Government I do not consider it proper at the 
resent stage to express any definite opinion as regards the alterations. I 
annot however refrain from observing that the alterations as to the 
aavestment of the funds of the Company will entitle the Chamber to do 
yanking business and the second alteration for the direct settlement by 
he Chamber of the transactions would reduce the Chamber to the posi- 
ion of a Pakka Arhatia. The question whether this would or would not 
avolve a radical alteration in the constitution of the Chamber will be a 
juestion for the consideration of the Local Government when it is asked 
o sanction the proposed alterations. 


In view of the decision in (1901) 1 Ch. Div. 556, I recall my order 
dated February 28, 1936, and direct that the application dated December 
L0, 1935, be resorted to its original number and stand over for a period 
f six months. In the meantime it would be open to the Chamber to 
»btain the approval of the Local Government to the proposed alterations. 

In the end I may note that the allegation of the applicant that it was 
iot aware of the meetings in which the special resolution was passed and 
confirmed and that it was also ignorant of the fact that an application 
vas filed in this Court for the confirmation of the alterations does not 
«ppear to be true. I have no doubt that the applicant knew all through 
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Crm that a special resolution had been passed and confirmed and that an appli- 
“gaz cation for the confirmation of the alterations had been made in this Court. 
— But the omission of the applicant to oppose the application for confirmatior 
Uaax SEN of. the alterations does not affect the matter before me, as it is my duty 
Cuma to recall my invalid order.. 
oF -A copy of this order will be sent to the Registrar of Joint Stock 
COMMERCE Companies. The parties will bear their own costs. 


o FULL BENCH 
Gut = OFFICIAL LIQUIDATORS, DEHRA DUN MUSSOORIE ELECTRIC 
1945 . TRAMWAY CO., Lrp. (IN Ligumation) (Petitioners) 
— versus 


METE 22 THE PRESIDENT, COUNCIL OF REGENCY, NABHA STATE 
SULAIMAN, (Oppostve party) * 
C. J. Civil Procedure Code, Sec. 86 and Companies Act, Secs. 184, 186 em 
ee 187—Sec. 86 C. P. C. confers special privilege on Sovereign Princes end Railin, 
arse J. i Cbhiefs—Proceedings under Sec. 184, Compenies Act—Sec. 86, C. P. C. is, so 

applicable—Proceedings under Secs. 186 and 187, Companies Act—Secs. 86 

C. P. C. is applicable. 

Sec. 86, Civil Procedure Code, confers a special privilege on Sovereig» 
Princes and Ruling Chiefs whica presumably existed under treaties befor 
even the earlier Code was enactec, and entitled them to defend a suit on tb 
mere ground that the previous consent of the Governor-General in Counci 
has not been obtained. Sec. 184, Companies Act, charges the Court with : 
statutory duty to settle the list of contributories: It cannot be said tha 
when such a list is to be settled the court is starting any proceeding analogou 
to that of a suit brought by a private person against a Sovereign Prince or : 
Ruling Chief, for which the previous consent of the Governor-General ir 
Council is required under Sec. 86, C. P. C. Accordingly Sec. 86, C. P. C. 
does not apply to the proceedings under Sec. 184, Companies Act. 

An application under Secs. 185 and 187, Companies Act, is a proceedinp 
in a civil court within the meaning of Sec. 141, C. P. C., and Sec. 86 
C. P. C., therefore, is applicable. Accordingly no order under Sec. 187 
Companies Act, can be made against a Sovereign Prince or a Ruling Chie: 
at all, and no question of any consent of the Governor-General in Counci 
can arise because such 2 case does not fall in any of the three classes men 
tioned in Sec. 86(2), C. P. C. 

IN THE MATTER of the Ind:an Companies Act VII of 1913, and om 
the Dehra Dun Mussoorie Electric Tramway Company, Limited. (Ir 
liquidation). 

The following is the- Referrmg Order:— 

THOM AND Igpat AHMAD, JJ.—This is an application by the Official Liqui 
dators of the Dehra Dun Mussoorie Electric Tramway Company Limited in liquida 

Thom, J. tion against the President, Council of Regency, Nabha State. The applicant 
` Tabel ae pray that the Court place the opposite party upon the list of contributories unde: 
Sec. 184 of the Companies Act and further they pray for an order under Sec 
-~ I86 against the opposite party calling upon him to pay the sum of Rs. 19,240-15-3 
Learned counsel for the opposite party has taken an‘objection i limine. He 
Ya has contended that under Sec. 86 of the Code-of Civil Procedure an application of 
> this sort can only proceed after the sanction of the Governor-General in Counci 
“Civ, Misc. 96 of 1926 
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has been obtained. Learned counsel for the liquidators has contended on the 
other hand that Section 86 of the Code of Civil Procedure has no application to 
the present proceedings. ‘These proceedings are under the Companies Act. Under 
Sections 184 and 186 of the Act the Court has certain statutory duties to perform 
and it is urged that the Court may perform those duties irrespective of whether 
there is an application before it or not. 

counsel for the opposite party however has contended that the 
liquidators having preferred an application Section 86 of the Code of Civil Proce- 
dure applies. Even if it be held that the application is not a suit it was argued 
that by virtue of Sec. 141 of the Code of Civil Procedure Sec. 86 is applicable 
and it is incumbent upon the Official Liquidators to obtain the sanction of the 
Governor-General in Council before presenting their application in which they 
pray the Court to make an order against the President, Council of Regency, 
Nabha State. l 

Section 141 of the Code of Civil Procedure is very wide in its terms and the 
question which has been raised by learned counsel during the hearing of this 
application is one of importance. Further it is 2 question which is not unattended 
by difficulty. In view of the general importance of the question and the difh- 
culty which it presents we are of opinion that it should be considered and decided 
by a larger Bench. 

In the result we direct that the record be laid before Hon’ble the Chief 
Justice for the constitution of a Full Bench to hear and decide the following 
question, viz:— 

Does Section 86 of the Code of Civil Procedure apply to proceedings under 
Sections 184 and 186 of the Indian Companies Act? 


N. P. Asthena and Bhagwati Shanker for the applicant. 

B. E. O’Conor and Ram Nema Prasad for the opposite party. 

The following judgments were delivered:— 

SULAIMAN, C. J.—The question referred to the Full Bench is:— 

Does Sec. 86 of the Code of Civil Procedure apply to proceedings under 
Secs. 184, 186 and 187 of the Indian Companies Act. 

The Dehra Dun Electric Tramway Co., Ltd. has been in liquidation 
and has been wound up. The former Maharaja of Nabha had purchased 
a large number of shares and paid in a large sum of money in cash, but a 
sum of about.Rs. 20,000 was outstanding as the unpaid balance on account 
of those shares. After some correspondence, the then Managing Agent 
accepted a Rolls Royce car as payment on account of the outstanding 
balance. The car was shown as part of the properties of the company 
and the shares were shown as having been paid up. There was, however, 
some dispute on account of the transfer of that car by the Managing 
Agent and an interpleader suit was filed in the Calcutta High Court in 
respect of that car. It was on account of the pendency of that inter- 
pleader suit that the Company Judge ordered that the question of the 
liability of the Maharaja of Nabha should be postponed till after the deci- 
sion of the suit. The Rolls Royce car was sold at a low price and the 
sale-proceeds have already been credited in the account to the Nabha 
Durbar and the claim is for the balance only. On the matter having 
been decided and no settlement having been arrived at by an amicable 


e 
TRAMWAY 
- Co, Ltn. 


Slatman, 


arrangement, the liquidator filed the application out of which this re-e es 


ference has arisen on September 1, 1933, in which he prayed (a) that 


\ 
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the matter (the settlement of the list of contributories) be heard anc 
decided at an early date, and (b) the Nabha Durbar be called upon t 
pay the official liquidator the sum of Rs. 19240-15-3 together with inter. 
est. The matter came up before a Bench of this Court and objectior 
was raised on behalf of the Naoha Durbar that without the previou: 
consent of the Governor-General in Council as required by Section 8¢ 
C. P. C. no proceedings could be taken against the Durbar. 

So far as the question of the settlement of the list of contributone: 
is concerned, the matter appears to be simple. Section 184 of the Indiar 
Companies Act provides that as soon as may be after making a windin; 
up order the court shall settle a list of contributories etc. The sectior 
is, therefore, imperative and impcses a duty upon the court to settle the 
list of contributories. It is not necessary that any application should tx 
made by the liquidator to the court for settling such a list. The Rules. 
which were made by this Court by virtue of the power vested in it under 
the Act and which are admittedly applicable to the present case, were the 
old Rules 54 and 55 under which the official liquidator had to file a list 
in court and obtain an appointment by the court to settle the same and 
it was the official liquidator who was to give notice of such appointment 
to the persons included in the list. There was to be no application made 
to the court and the court did not issue any notice direct to the opposite 
party to show cause. But a date was fixed on which it was open to the 
contributories mentioned in the list prepared by the official liquidator to 
appear and take any objection. There being a statutory duty on the 
court to settle the list, it follows necessarily that there is no option but 
to settle such a list. It can not be said that when such a list is to be 
settled the court is starting any proceeding analogous to that of a suit 
brought by a private person against a Sovereign Prince or a Ruling Chief, 
for which the previous consent of the Governor-General in Council is 
required under Section 86, Civil Procedure Code. It is, therefore, im- 
possible to accept the contention that before even the list is settled, the 
consent of the Governor-General in Council should be obtained. 

The proceeding under Section 186, however, stands on a different 
footing. Under that section the court may, at any time after making a 
winding up order, make an order on any contributory for the time being 
settled on the list of contributories to pay any money due from him 
etc., exclusive of any money payable by him etc. by virtue of any call. 
Now the section is discretionary and the court is not bound to make an 
order but may make such an order in a fit case. It is also necessary that 
when the order is passed, there should be money due from a contributory, 
exclusive of any money payable by him by virtue of a call. The inter- 
pretation of Section 186 of this Act has been set at rest by the recent 
pronouncement of their Lordships of the Privy Council in the case of 
Hansraj Gupta v. The Official Liquidator of the Dehra Dun Mussoorie 
Electric Tramway Co., Ltd. A= page 186, their Lordships laid down 
that the meaning and effect of Section 186 was identical with the corres- 
ponding section in England. ‘The three features of the section were 
eaphas 

1[1933] A L. J. 175 
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(1) It is concerned with moneys due from a‘ contributory, other than 
money payable by virtue of a call in pursuance of the Act. A debtor who 
is not a contributory is untouched by it. Moneys due from him are 
recoverable only by suit in the Company’s name. 

(2) It is a section which creates a special procedure for obtaining pay- 
ment of moneys; it is not a section which purports to create a foundation 
upon which to base a claim for payment. It creates no new rights. 

(3) The power of the Court to order paymeny is discretionary. It 
may refuse to act under the section, leaving the liquidator to sue in the 
name of the Company and it will readily take that course in any case in 
which it is made apparent that the respondent under this procedure, if 
continued, would be deprived of some defence or answer open to him in 
a suit for the same moneys. 

\t page 187, their Lordships again emphasized that the provisions must 
e confined to 
money due and recoverable in a suit by the Company, and they do not 
include any moneys which at the time of the application under the 
section could not have been so recovered. 

This case was, of course, followed by the later Full Bench case of this 
zourt in Shiem Lal J. Dewan v. Official Liquidators U. P. Oi! Mills Co. 
4d. in which one of the members of the Bench at page 1219 also em- 
ihasized that the analogous Sec. 235 also did not create new rights and 
he procedure under the seetion would not be adopted where it would 
leprive the opposite party of some defence or answer open to him in a 
egular suit. ; 

It follows, therefore, that where there was any case of an order to be 
aade under Section 186 for payment of money due from a person, the 
rder can be made by the court only in cases where a suit to recover the 
mount would be maintainable. If the remedy by the suit is for some reason 
r other barred, then the court would not make an order under Sec. 186, 
or it would be depriving the opposite party of the defence which is open 
o him. 

Now Sec. 86, C. P. C. confers a special privilege on Sovereign Princes 
nd Ruling Chiefs which presumably existed under treaties before even 
he earlier Code was enacted, and entitled them to defend a suit on the 
xere ground that the previous consent of the Governor-General in Council 
as not been obtained. It seems to me that it could not have been the inten- 
ion of the legislature that the proceedings under Sec. 186 should deprive 
hem of this defence. Indeed, it follows from the observations of their 
ordships of the Privy Council that no new rights and no new liabilities 
re created by Sec. 186, but that it only provides a speedy procedure for 
scovering the amount due and that the Princes cannot be made liable 
rhen a suit against them would ‘not be maintainable. The court under 
ec. 186 merely enforces an existing liability which can be enforced with- 
ut any obstacle or impediment, and cannot, therefore override the provi- 
ions of Section 86, C. P. C. by making an order under Sec. 186 of the 
~ompanies Act. 

But in the present case the liability of the Nabha Durbar is said to be 


n account of the unpaid call‘money with which Sec. 186 of the Companies e 


*(1933] A. L. J. 1203 
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Act does not deal. It-expressly refers to moneys due exclusive of any 
payable by virtue of any call. Section 156 of the Companies Act fixe: 
the statutory liability of the present and past members of a company anc 
lays down the extent to which each is liable. Their Lordships in Hansra 
Gupta’s case made it clear at pages 186 and 187 that Sec. 186 would not 


-> be applicable to cases relating to money due on shares in the company 
which was in liquidation, the liability for which on a winding up company 


became a statutory liability under Sec. 156 of the Companies Act. It is 
therefore, open to the Company Judge to declare in an ex parte proceedin; 
that a Sovereign Prince or a Ruling Chief has the statutory liability tı 
pay a certain amount but such a declaration is of no avail, unless the orde 
is made under Sec. 187 making calls on and ordering payment thereof b; 
such a contributory. The question that falls for consideration is whethe 
the order under Sec. 187 can be mzde against a Sovereign Prince or a Rulin, 
Chief Without the consent of the Governor-General in Council. 

Now in the first place, the consent of the Governor-General fo 
making calls on and ordering payment thereof is not of any use unless thi 
case is one of the three classes mentioned in Sub-section (2) of Sec. 86 
C. P. C. Prima facie the order making calls does not fall in either of th 
three categories. It follows, therefore, that either no order can be mad 
at all under Sec. 187 or it can be made without such consent. ~ 

Sec. 141, C. P. C. lays down that the-procedure provided in thi 
Code in regard to suits shall be followed as far as it can be made applicable 
in all proceedings in any court of civil jurisdiction. The Code, of course 
contains Sec. 86 also. It has been held by their Lordships of the Priv 
Council that this section applies to all original matters that are initiate: 
in a court of civil jurisdiction, although they are not really suits. Th 
point for consideration then is wkether proceedings under Sec. 187 u 
which the court can make call on and order payment thereof can be re 
garded as a proceeding in a court of civil jurisdiction to which Sec. 14 
and therefore Sec. 86 is also applicable. | | 

It:is true that unlike Sec. 186, there is no provision in the Companie 
Act for a separate suit being filed in respect of these calls and the onl; 
court which can make the order under Section 187 is the winding up court 
But it does not follow that the court can bring under its jurisdiction per 
sons who are declared to be outsid2 the jurisdiction of British courts subjec 
to certain reservations. The ordez making calls or ordering payment there 
of is of a necessity an enforcement of the personal liability of the contri 
butory on account of the outstanding balance due from him. No orde 
can be passed unless the court has jurisdiction to enforce the persona 
liability of the Sovereign Prince or the Ruling Chief. It seems to me tha 
no such jurisdiction exists in a British court, unless the case can be brough 
within the scope of Section 86, C. P. C. 

Before the matter came into the court, the company had no remedy} 
against the Prince or the Chief in respect of the money due from him 
excepting, of course, the forfeiture of shares or withholding payment o 
money due to him. Section 187 in my opinion does not confer any highe 
jurisdiction on the court to enforce the remedy which was not open to th 
Company before the liquidation proceedings against a person who is no 
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amenable to the court’s jurisdiction. I am, therefore, of the opinion that 
no order under Section 187 can be made against the Sovereign Prince or 
the Ruling Chief at all, and no question of any consent of the Governor- 
General in Council can arise, because such a case does not fall in any of the 
three classes mentioned in Sub-Sec. (2) of Sec. 86, C. P. C. Apparently the 
legislature has intended that Sovereign Princes and Ruling Chiefs are alto- 
gether exempt from all personal liability and cannot be sued against in a 
British court except in respect of matters within fixed limits and there too 
after the previous consent of the Governor-General in Council has been 
obtained. Persons or Companies dealing with Sovereign Princes and Ruling 
Chiefs enter into transactions with open eyes and have no grounds for com- 
plaint if it turns out later on that they have no remedy to enforce their 
personal liability. It is for companies to make sure that they do not sell 
shares to such persons unless they are fully paid up. The position of the 
companies is, to my mind, exactly the same as that of other sellers of 
articles, who have no remedy left in case the balance of the price is not 
paid. 

I would, therefore, answer the question referred to this Bench by say- 
ing that Sec. 86, C. P. C. does not apply to the proceedings under Sec. 184, 
but that it does apply to all the proceedings under Sections 186 and 187 
of the Companies Act. 

Tuom, J.—I concur. So far as Sec. 184 is concerned it charges the 
Court with a statutory duty in the winding up proceedings of Companies. 
In exercising its powers under Section 184 the Court does not exercise any 


jurisdiction over a native Prince or over an independent state. If the’ 


Court makes an order under Section 184 and places the name of a native 
Prince or a regent of an independent state upon the list of contributories, 
it does not thereby enforce a jurisdiction against that native Prince or 
against the regent or President of the independent state. So far as Sec- 
tions 186 and 187 are concerned however different considerations arise. 
There is no doubt that the present application under Sections 186 and 187 
ig a proceeding in a civil court within the meaning of Section 141, 
C. P. C. Section 86 therefore is applicable. Section 86 states in, clear 
and specific terms that independent states and native princes are not liable 
to the jurisdiction of the British Court in India. They may be sued 
however in certain instances if permission of the Governor-General in 
Council is granted. l 

It has been contended, however, that Sections 186 and 187 of the 
Companies Act impose certain liabilities upon independent states and 
native Princes as share-holders in companies which have gone into liquida- 
tion. That may be so, but I am clearly of the opinion that it never was 
the intention of the legislature by these sections to extend the jurisdiction 
of the British Courts in India. If the contention of the official liquidator 
that under Sections 186 and 187 the court may issue an order calling 
upon independent states to pay a certain sum of money as contributors 
be accepted, then a very et and sweeping alteration in the existing law 
would be implied. Under the existing law independent states and native 


Princes are not subject to the jurisdiction of the courts in India. This is® 


enacted in specific terms by Section 86, C. P. C. and, in my judgment, 
145 . 


Thom, J. 


Iqbal Abmad 


J. 
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an alteration of the law of jurisdiction, which is embodied in specific 
statutory enactment may not be effected by implication in a statute which 
has nothing whatever to do with jurisdiction. In these circumstances 
{ am of opinion that it is not open to the official liquidator to present an 
application asking the court to issue an order against the Nabha State 
under Sections 186 and 187 of the [Indian Companies Act. In the result 
I agree that the questions submitted to this Bench should be answered 
as the learned Chief Justice suggests. 

IQBAL AHMAD, J.—I agree with the judgment that has been delivered 
by my lord the Chief Justice and have nothing to add. 


FULL BENCH 
MOHAMMAD TAQI KHAN (Judgment-debior) 


' versus 
RAJA RAM anv orars (Decree-bolders)* 


Suramsan, Limitation Act (IX of 1908), Art. 182(5)—Execution proceedings—wW ben can be 


‘revived’—Criterion—" Struck of’—Effect of—Order striking off execution 
case coupled with an order for payment of costs by judgment-debtor— 
Amounts to ‘final order’ within meaning of Sec. 182(5)—Limitstion Act, 
Secs. 19, 20 and 21—Ackhnowlsdement under Sec. 19 or selon under 
Sec. 20—By some only of the Jeirs of a mortgagor—Whether operates to 
save limitation as against the other beirs of mortgagor. 

The question whether an execution case is still pending and has not 
been terminated must depend on an interpretation of the order passed by 
the court and the inference to be drawn as to the court’s intention. If 
the court intends that the ma-te- should be shelved for the time being or 
the record be merely consigned to the record room and be taken up later 
on by the court itself swo mctu or at the instance of the decree-holders, 
then obviously the case is still pending and is in a state of suspended 
animation, On being reminded that the case has not been disposed of 
the court can at any later moment take it up and deal with it. On 
the other hand, if the execution court has intended to finish the matter 

. which was pending before it and to dispose of it, then it seems quite 
immaterial whether the court proceeded strictly according to the proce- 
dure laid down in the Code or whether it acted irregularly or even illegally. 
So long as the order is not set aside on appeal or in revision, the order must 
be regarded as one which has disposed of the execution proceeding, and 
therefore it cannot be considered that the proceeding is still pending 
and can be revived at any time by either of the parties. 

The words “struck off” are an ambiguous expression and would not 
show conclusively either that the court intended to keep alive the matter 
or intended to dispose of it finally. Puddomonee Dosse v. Roy Mutboora- 
noth, 12 B. L. R. 411 at 422 rcled on. 

A mortgage decree for sale was put in execution, and the execution 
court directed the Collector to sell the property. The Collector as 
the sale officer fixed June 20, 1928 for sale, when Rs. 300 appear to have 
been paid by the judgment-debtors to the decree-holders, who allowed 
two months’ further time to tke judgment-debtors for the payment of 
the balance. The sale officer eccordingly postponed the sale fixing August 


*E. S. A. 22 of 1934 


A. L J. R. HIGH COURT 1141 


20, 1928 for the sale of the property, and sent a report to the execution 


„court to that effect. No notices were issued by the execution court to . 


the parties concerned, but on receipt of the report of the sale officer the 
court passed the following order:—"The case has come on for hearing 
today; the decree-holders having received Rs. 300 have granted two months’ 
time. Execution case struck off for partial satisfaction of the decree. Costs 
on judgment-debtors.” Held, that as the order striking off the case was 
coupled with an order for payment of costs bythe judgment-debtors 
to the decree-holders, it was clear that the court did not intend to keep 
the matter pending on its own file so that it might in future be revived 
on the application of either party. Accordingly the order should be con- 
sidered as the final order passed on the application for execution within 
the meaning of Art. 182 (5), Limitation Act. 


An acknowledgment under Sec. 19, Limitation Act, or payment of 
interest or principal under Section 20 of the Act, by some only of the 
heirs of a mortgagor against whom a decree for sale on the basis of a 
mortgage has been passed, does not operate to save limitation as against 
the other heirs of the mortgagor who have made no sich acknowledg- 

‘ment or payment. Geya Prashad v. Babu Rem, 26 A. L. J. 722 approved; 
Roshen Lal v. Kenbaiya Lal, I. L. R. 41 All. 111 and Ibrabinr v. Jagdish 
Prashad, A. I. R. 1927 All. 209 overruled. 


EXECUTION SECOND APPEAL from a decree of GAURI Prasan Esq., 
District Judge of Farrukhabad, confirming a decree of MAULVI MUHAM- 
MAD TAQI KHAN, Subordinate Judge. 


The following is the Referring Order:— 


ALLSOP and SmirH, JJ.—This is a second appeal arising out of an order 
passed in proceedings for execution. Mulchand and Somraj, son of Hoti Ram, 
described as a minor, had a decree for sale on the basis of 2 mortgage in their 
favour. They applied for execution of the decree on March 30, 1928. There 
were a number of judgment-debtors who were the heirs of the original mortgagor. 
The property was non-ancestral property paying Government revenue, and the 
Collector of Farrukhabad was directed by the court executing the decree to sell 
the property. June 20, 1928 was fixed for the sale. On that date a sum of 
Rs. 300 was paid by the judgment-debtors, and the decree-holders allowed two 
months’ time for the payment of the balance. The sale officer thereupon ‘fixed 
August 20, 1928, for the sale of the property. He intimated this fact to the 
Subordinate Judge of Farrukhabad, who was executing the decree, and the Sub- 
ordinate Judge without issuing notice to the parties passed an order on July 6, 
1928. The first part of the order was in the vernacular. It was to the effect 
that the case had come on for hearing that day, and that the decree-holders 
having ceceived Rs. 300 had granted two months’ time. The second part of 
the order was in English and was in the words, “Execution struck off for partial 
satisfaction of the decree. Costs on judgment-debtors.” It appears that the 
parties had no knowledge of this order because on August 11 a part of the mort- 
gaged property was sold by the judgment-debtors to the decree-holders and a 
sum of Rs. 3,190 was left in the possession of the decree-holders in part satis- 
faction of the decree. The deed of sale contained a recital that the sale by 
auction was fixed for August 20, 1928. On that date some of the parties 
appeared before the sale officer and apparently discovered that no sale was to 
take place because the proceedings had been struck off under the order of the 


Subordinate Judge, to which we have already referred. There is some contro-* 


versy upon one point. It is admitted that the parties had drawn up a stamped 
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application according to which a further period of one month was to be allowec 


. for the payment of the sum due. The question in dispute is whether this appli- 


cation was presented or not. A part of the sale officer’s record has been weedex 
out, and there is nothing in it which justifies the conclusion that the applicatior 
was presented. The question is of some importance because it has been foun 
by the learned Judge of the lower appellate court that the period of limitatiox 


.for another application for execution would run from the end of the period oi 


one month, namely from September 20, 1928. That is a question which wil 
eventually have to be decided, but at the moment there is another point whict 
has arisen, and which we consider should be decided by a larger Bench. ‘No step 
were taken by the decree-holders after August 20, 1928, for a considerable time 
Mulchand died in April, 1931, and on August 25, 1931, two of his sons, alons 
with Somraj, applied that the balance of the amount due under the decree shoul 
be recovered by sale of the mortgaged property. If this is to be treated as ar 
independent application for execution and if the period of limitation begar 
to run from July 6 or even from August 20, 1928, it would appear that the 
application is barred by limitation, as the appellant, who is one of the judgment- 
debtors, has maintained. It has been found by both the courts below that th: 
application is not barred by limitation. One of the reasons given by the lowe 
appellate court we have already mentioned. The other reason is that Artick 
182 of the Limitation Act does not apply. The learned Judge of the lower 
appellate court has relied upon the decision of a Full Bench of this Court ir 
Chbhatier Singh v. Kemal Singh, I. L. R. 49 All. 276. It is contended by the 
respondents that the application which was made on August 25, 1931, was not 
an independent application for execution, but was merely an application that the 
execution proceedings should be revived. It is urged that the order of the 
learned Subordinate Judge passed on July 6, 1928, was not a final order disposing 
of the original application for execution, and that the proceedings arising out of 
that application were merely suspended. On the other hand, it is argued on be- 
half of the appellant that the order passed by the learned Subordinate Judge was 
clearly intended to be a final order, and that it was such an order within the 
meaning of Article 182 of the Limitation Act. It is argued that the original 
proceedings had come to an end, that the application of August 25, 1931, was 
an independent application, and that the period of limitation for that application 
began when the final order was passed on July 6, 1928. 

We have been referred to the decision of a single Judge in Mabesh Prasad v. 
Shyam Lal, 1935 A. L. J. 1087. This ruling does certainly support the conten- 
tion of the appellant, but it seems to us that some difficulty arises out of the 
decision of the Full Bench in the case of CAbstter Singh, I. L. R. 49 AlL 276. 
Lindsay, J., in delivering his opinion, came to the conclusion that the order 
in that case, namely, an order that th» application for execution should~be struck 
off the list, of pending applications, that a note to this effect should be recorded 
in the appropriate register, and that an entry should further be made in the 
register of decided cases, was not an order which disposed finally of the appli- 
cation for execution, with the result that ‘a later application was to be treated 
not as an application for execution, to which the rule of limitation contained in 
Article 182 would apply, but an application for the revival of proceedings which 
were already in existence, that is, an application to which Article 181 ae apply. 
The reasons he gave were that the o-der of the Subordinate Judge was, in the 
first place, improper because it was passed behind the backs of the parties, and, 
in the second place, that the order in its terms was not one justified by any 


= elaw of procedure, because an order striking off a pending application for execu- 


tion was not recognised by the law. The present Chief Justice (Sulaiman, J., 
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s he then was) said that the Subordinate Judge had struck the case off from the Grn 
ending file, and consigned the record to the record room, without even issuing any ~—— 
wotice to the decree-holder, and that that order could not be deemed to be a final 198 
lisposal of the application. Walsh, A. C. J. said that an order made by a Judge upon Mow. Tag 
n application which was still pending that it be “struck off” or “sent to the record Kran 
oom,” made either without notice to the decree-holder, or without giving him an wre 
portunity of being heard, was a ministerial order, and could not be regarded, aap 
peaking generally, as a judicial disposal of the application on the merits. It has Allsop, J. 
en urged before us on behalf of the appellant that the validity of the decision Suth, J. 
f the Full Bench in the case to which we have referred has been affected by the 
mendment of Article 182 of the Limitation Act, which came into force on the 
ist day of January, 1928. The fifth clause in the third column against Article 
82 used to be in the following terms, namely “Where the application next 
tereinafter mentioned has been made the date of applying in accordance with 
aw to the proper court for execution, or to take some step in aid of execution 
f the decree or order.” This clause is now in the following terms, namely, 
‘Where the application next hereinafter mentioned has been made the date of 
he final order passed on an application made in accordance with law to the 
roper court for execution, or to take some step in aid of execution of the decree 
r order”. It is urged that this clause now refers to a final order without any 
adication that the final order must be a lawful or a correct order. That is a ques- 
ion which may require consideration. 
Another question is what criterion we should apply in order to decide whe- 
her an order is a final order which disposes of an application for execution, or 
s merely an order suspending the proceedings so that a later application for 
evival may be made and allowed. In the present case, as the learned Subordinate 
‘udge passed an order for costs, we bave no real doubt that he intended finally 
o dispose of the proceedings which were before him, but, on the other hand, he 
assed the order without any application from the parties and without any refer- 
nce to them and without their knowledge. He also used the term “struck off” 
a place of the term “dismissed”. We are not quite certain which criterion the 
earned Judges who composed the Full Bench intended to apply. If they intended 
o hold that an order passed behind the backs of the parties could never be an 
rder finally disposing of an application for execution, or if they intended to 
wold that the question depended upon the use of the term “dismissed” or of the 
erm “struck off”, as the case might be, it would appear that the order before uc 
s not an order finally disposing of the original application for execution, with 
he result that the proceedings based on that application would be merely sus- 
ended and could be revived. If, on the other hand, they intended to hold that 
he decision must turn upon the question of the intention of the Judge who 
rassed the order, it would appear that the order in this case was a final order, and 
hat it was necessary to make an independent application for execution before 
xecution could proceed. We may mention that it has been argued on behalf of 
he appellant that the validity or the character of the order is not the proper 
est, because if the order is illegal or invalid, it should be questioned by way of 
n appeal or a revision, and so long as it is not questioned, it must stand and be 
reated as an order binding upon the parties. We consider that this is a matter 
m which there should be a decision of a larger Bench. 


Another question has also been raised. ‘The respondents relied upon acknow- 
edgments of liability under the decree by two of the judgment-debtors, of whom 
he appellant is not one. The original court found that the acknowledgments ° 
iad been made, but held that they were not binding upon the other judgment- 
ebtors who had made no acknowledgments. ‘The matter does not appear to have 
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frm — been raised in the lower appellate court, or, if it was raised, the lower appellat 
i936 court did not think it necessary to deal with it, because the learned Judge ha 
_— already decided that the application was for other reasons not barred by the rul 
Moun. Taqof limitation. The respondents relied upon the case of Ibrabim v. Jagdish Prosa. 
Kuaw A., I. R. 1927 All. 209, in which it was found that every mortgagor is liabl 
aes Rii for the entire debt secured by the mortgage, so payment by one of the mort 
—— ` gagors comes within Section 20 of the Limitation Act, and extends the perio 
Allsop, J. against all, and not only against the payer. If this is good law, we presume th: 
Smith, J. the principle would apply equally to an acknowledgment. On the other hanc 
we have the case of Gays Prasad v. Babu Rom, 26 A. L. J. 722, in which it w: 
held-that an acknowledgment signec by the agent of one of the mortgagors w: 
not binding upon the other mortgagors so as to extend the period of limitatio 
as against them. We consider that this question should also be referred to a large 

Bench. We, therefore, refer the two following questions, namely:— 


1. Whether an order passed in the following terms without notice to th 
parties, namely “Execution struck ot for partial satisfaction of the decree; cost 
on the judgment-debtors”, is to be construed only as a provisional order sus 
pending the application for executiorf, or as a “final order passed on an applic; 
er made” as referred to in Clause (5) of Article 182 of the Limitation Ac 

-2. Whether an acknowledgment of liability by some only of the heirs c 
a mortgagor against whom a decree for sale on the basis of a mortgage has bee 
passed operates to save limitation as against the other heirs of the mortgagor : 
well as against the makers of the acknowledgment. 

We direct that the case should be laid before the Hon’ble the Chief Justic 
for the constitution of a larger Bench. 


M. N. Kewl (for K. N. Katju) and Shab Jamil Alem for the appel 


lant. 
« Jagdish Swarup and Babu Ram Avasthi for the respondents. 
CI. The Court delivered the following judgment:— 
aaa The following two questions have been referred to this Full Bencl 


Allsop, 7 for answers:— 

1. Whether an order passed in the following terms without notic 
to the parties, namely, “Execution struck off for partial satisfaction o 
the decree; costs on the judgment-debtors”, is to be construed only as 
provisional order suspendmg the application for execution, or as a ‘fin: 
order passed on an applicat:on made’ as referred to in Clause (5) o 
Article 182 of the Limitation Act; and 

2. Whether an acknowledgment of liability by some only of th 
heirs of a mortgagor against whom a decree for sale on the basis of 
mortgage has been passed opsrates to save limitation as against the othe 
heirs of the mortgagor, as well as against the makers of the acknow 
ledgment. 

In this case a mortgage decree for sale was put in execution in 192 
against several judgment-debtors who were the heirs of the original mort 
gagor. The property was non-ancestral, but was assessed to Governmen 
revenue; and so the executing court: directed the Collector to sell th 
property. The Collector as the sale officer had fixed June 20, 1928 fo 

° . sale, when Rs. 300 appear to have been paid by the judgment-debtors t 
the decree-holders, who allowed two months’ further time to the judg 
ment-debtors for the payment of the balance. The sale officer according! 


~ 
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sostponed the sale fixing August 20, 1928 for the sale of the property, 
ind sent a report to the execution court to that effect. No notices were 
ssued by the execution court to the parties concerned, but on receipt of 
he report of the sale officer the court on July 6, 1928 passed the following 
yrder:— 

The case has come on for hearing today; the decree-holders having 
received Rs. 300 have granted two months time .. Execution case 
yaaa off for partial satisfaction of the decree. Costs on judgment- 

tors. 

The parties had apparently no knowledge of that order at that time; 
ndeed, not perhaps till. August 11; when part of the mortgaged 
wroperty was privately sold by the judgment-debtors to the decree- 
rolders leaving in their hands a sum of money for part satisfaction of 
he decree. On August- 20, 1928 the parties appeared before the sale 
ficer, and it is an admitted fact that no sale took place on that date. It 
s not necessary at this stage to consider whether the parties agreed to a 
urther adjournment or not. The fact however is that no further report 
yas sent to the execution court by the sale officer that he had adjourned 
he sale for a further period, and no sale in fact took place. 

The present application for execution was filed on August 25, 1931, 
hortly after the expiry of three years from the date of the order of the 
xecution court dated July 6, 1928. On behalf of the decree-holders it 
was contended that the aforesaid order was not a final order and the execu- 
ion case still remained pending in the court of the Subordinate Judge 
«nd can be revived, and that accordingly limitation does not come in 
heir way. On behalf of the judgment-debtors it was contendéd that 
his order was a final order passed by the execution court and the present 
pplication must be treated as a fresh application for execution and was 
herefore barred by time. The second question raised in the case related 
o an acknowledgment of liability made by some of the heirs of the original 
mortgagor and not the others. The decree-holders’ contention is that the 
.cknowledgment by some of the judgment-debtors saves limitation 
igainst all, whereas the judgment-debtors who had not made the acknow- 
edgment contend that the acknowledgment is of no avail as against 
hem. l 

The question whether an execution case is still pending and has not 
yeen terminated must depend on an interpretation of the order passed by 
he court and the inference to be drawn as to the court’s intention. If 
he court intends that the matter should be shelved for the time being 
yr the record be merely consigned to the record room and be taken up 
later on by the court itself swo motu or at the instance of the decree- 
nolders, then obviously the case is still pending and is in a state of sus- 
ended animation. On being reminded that the case has not been dis- 
posed of, the court can at any later moment take it up and deal with 
t On the other hand, if the execution court has intended to finish the 
matter which was pending before it and to dispose it of, then it seems 
juite immaterial whether the court proceeded strictly according to the 
orocedure laid down in the Code or whether it acted irregularly or even 
illegally. So long as the order is not set aside on appeal or in revision, 
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Cm the order must be regarded as one which has disposed of the executio: 
195g proceeding, and therefore it cannot be considered that the proceeding i: 
— still pending and can be revived at any time by either of the parties. 
Moup. Taq When the Limitation Act of 1877 was in force there was no provi 
FaN gion for the exclusion of the period during which an execution proceedin; 
Raya Ram was suspended on account of any injunction issued by another court œ 
Salomen, OD account of any stay order passed by an appellate court. In many 
C.J. cases where such orders had been issued, the courts held that the mer 
Rechbpsl fact that the execution case had been struck off by the subordinate cour 
viii f i did not amount to a termination of the proceeding, which could ‘therefor 
~ be revived after the stay order cr injunction was discharged. This diff 
culty was to some extent cured by the amendment of Section 15 of th: 
Limitation Act in 1908 when a special provision was made to meet it 
But even then cases arose where an execution case had been pending fo: 
more than three years and then owing to some unfortunate circumstance 
the execution case was struck off and the decree-holder had to apply 
within three years of the last date of applying in accordance with th: 
law or taking steps according to law. In several cases it was held by th 
courts in India that where the in<ention of the court was not to terminat 
the proceeding the matter could still be revived and there was no nee 
for filing a fresh application. Under the amendment of Art. 182 as mad 
by Act IX of 1927 the decree-holder has now three years from the dat 
of the final order passed on his application and he is not bound to com 
within three years of the date of the original application made accordin; 
to law or of the last step taken in aid of execution. It follows that i 
there is due diligence, the decree-holder would, in the ordinary cours 
during the period of three years after the last order, come to know tha 
the execution case is no longer pending, and he would not be in the sam: 
unfortunate position as he would have been under the unamended Articl 
if the case, after having remained pending for more than three years, ha: 
. been struck off or dismissed on account of some unfortunate circums 
tance, 

It seems to us that the actual words used by the court would no 
always be conclusive. Certainly the words “struck off” are an ambiguou 
expression and would not show conclusively either that the court intende 
to keep alive the matter or interded to dispose it of finally. In the cas 
of Puddomonee Dosse v. Roy Muthooranath Chowdbry', their Lordship 
of the Privy Council observed: — 

The reported cases sufficiently show that in India the striking an execa 
tion proceeding off the file is an act which may admit of different inter 
pretations according to the circumstances under which it is done, anı 
accordingly their Lordships do not desire to lay down any general rul 
which would govern all cases of that kind 

In the case of Dhonkal Singh v. Phakker Singh*, the question tha 
arose for consideration was not one of limitation but one of res judicata 
namely, whether the order striking off a previous application amounte 
to an adjudication of the rights of the parties so as to be a complete ba: 

e against a fresh application. It was accordingly held that where the coun 
112 Ben. L. R. 411 at 422 "LL R. 15 AlL 84 
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as not adjudicated upon the rights of the parties or has not held that 
he application for some reason or other is not maintainable, there would 
> no such bar and a fresh application can be filed. 

' In the-case of Rattanji v. Hari Har Dat Dube’, there had apparently 
een a stay order passed by the District Judge which was in force when 
he Subordinate Judge “struck off the case” but maintained the attach- 
nent. The Bench came to the conclusion that that was a case of a mere 
djournment of the proceedings and not of a final disposal of the execu- 
ion application. i | 

Their Lordships of the Privy Council in the case of Qemar-ud-di't 
Abad v. Jawabir Lal*, had to consider a case where on November 29, 
889 an order had been made by:the execution court to the effect that 
he property to be sold being ancestral the case should be struck off the 

e and the papers transferred to the court of the Collector for the com- 
letion of the sale proceedings. Later on there was some default on the 

of the decree-holder in not depositing Re. 1 within the time allowed 
n account of the order for sale by auction, and the court ordered that 


n default of the prosecution on the part of the decree-holder the record 


not sent to the Collector’s court for taking the sale proceedings. So 
ar as the first order was concerned, it was obviously not a case of dis- 
nissal of the execution case because the order directed that the papers 
hould be transferred to the Collector for the completion of the sale pro- 
seedings. So far as the second order was concerned it had merely directed 
hat the record be not sent to the Collector for taking the sale proceedings, 
ecause the decree-holder had not deposited Re. 1. In those circumstances 
heir Lordships ruled that there had been no final disposal of the applica- 
ion, which must therefore be deemed to be still pending. | 

In Prem Narain v. Ganga Ram", decided by a Bench of which one of 
; was a member, before the execution court there had been a compromise 

ived at between the parties that the execution proceedings should re- 
aain pending and that the application for execution should not be struck 
ff. The matter therefore had to be taken up again after the expiry of 
hree months which had been allowed to the judgment-debtors to pay 
p the amount. The court ordered that “the execution case be struck off 
or the present without payment being entered. The costs to be borne 
y the fudgment-debtors.” It was held that on a proper interpretation 
bf the order the court did not intend to dispose of the execution matter 
inally, but merely shelved it for the time being as a temporary measure. 

e words “for the present” were particularly emphasised in support of 
he view that was taken in that case. 

The Full Bench case of Chhattar Singh v. Kamal Singh’, was a case 
here the execution had been transferred by the execution court to the 
ollector as the property was the ancestral property of the judgment- 
lebtors. On account of a stay order or rather injunction obtained in 
nother declaratory suit the proceedings before the Collector were stayed. 
he Collector considered that on the date fixed no steps were taken to 
prosecute the case and directed that the papers were to be returned to the 
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court of the Subordinate Judge. When the papers arrived at the offi 
of the Subordinate Judge, he ordered that the application for executior 
should be struck off the list of pending applications, that a note to thi 
effect should be recorded in the appropriate register and that an ent 
should further be made in the register of decided cases. ‘These orde 
were admittedly passed upon the statement or the opinion of the Collecto 
that the decree-holders were taking no steps to prosecute the executior 
proceedings. It was held by the Full Bench that in the circumstances o 
the case by the mere fact that the papers had been returned by the Collec 
tor and an order striking off the case and consigning the record to th 
record room was made, the matter had not been finally disposed of and 
the matter would be revived on showing to the court that the proceeding 
had been held up on account of the injunction that had been issued pre 
viously. In all these cases the question for consideration was whether ir 
view of all the circumstances and the language of the order in questior 
there was an intention to dispose of the matter finally or whether th 
matter was merely suspended temporarily. 

In the present case what apparently happened was that the decree 
holders and the jfudgment-debtors entered into an arrangement betwee: 
themselves under which on payment of a part of the amount due, namely 
Rs. 300, the decree-holders agreed not to execute the decree and not 
proceed with the sale for a period af two months during which the judg 
ment-debtors might be able to raise the money and satisfy the decree 
Indeed they took some steps to execute a sale-deed in favour of the decree 
holders in part satisfaction of the decretal amount. When the Sale Office 
informed the execution court of this arrangement the court considere 
that it could no longer go on with the execution case and ordered th 
the execution case be struck off; the judgment-debtors to pay costs. I 
may be that the order was wholly irregular and that in fairness to th 
parties the court should have enquired from them or their pleaders as t 
the exact state of affairs. It mav also be that the order being either irre 
gular or illegal could have been set aside on appeal or even, in a fit case 
set aside on revision. But we -hink that the execution court did no 
intend to keep the matter pending on its own file so that it might ir 
future be revived on the application of either party. The Bench who hav 
referred this case themselves came to the conclusion that there could b 
no real doubt that the learned Subordinate Judge, who passed the orde 
for costs in this case, intended finally to dispose of the proceedings whicl 
were before him. As the order striking off the case was coupled with ar 
order for payment of costs by th2 judgment-debtors to the decree-holders 
it was clear that the Subordinate Judge intended to dispose of the matte 
so far as he himself was concerned. ; 

It has been contended on behalf of the respondents “that the word 
“final order” in the amended Article 182, Clause (5) must mean an orde 
which finally adjudicated upon the rights of the parties and disposed o 
the application for execution on its merits. ‘The words “final order” have 
been used in Article 182(2) of the Limitation Act also. Their Lordship 
of the Privy Council in Abdilla Asghar Ali v. Ganesh Das Vig", have 

"1933 L L J. 239 
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laid down that those words include the order passed on appeal which is 
final between the parties. We are unable to hold that the words “final 
order” must mean the order which finally adjudicates upon the rights ot 
the decree-holder on the one hand and the rights of the judgment-debtor 
on the other. If that were the meaning, then it may in some cases work 
hardship on the decree-holders themselves. In the absence of any such 
order, time would still begin to run from the date of the last application 
made in accordance with ie law or step taken in aid of execution, whereas 
the amended Clause (5) appears to have been intended to give to the 
decree-holder a fresh start from the date when the last execution matter 
or proceeding terminated. Again there may be cases where the decree- 
holder may himself not like to go on with the application and may get 
it dismissed. It would be too much to hold that in such a case as there 
has been no proper adjudication upon the rights of the parties, he cannot 
have a fresh start for purposes of limitation. Again the application may 
be dismissed on account of want of prosecution or default or for some 
other reason. In all such cases the execution proceeding must be deemed 
to have terminated and: the order passed thereon a final order, though 
there has been really no adjudication upon the rights of the parties and 
the matter can be reagitated on a fresh application being made to the 
execution court. We think that where the court intends to dispose ot 
the matter completely and no longer keep it pending on its file, and does 
not merely suspend the execution or consign the record to the record room 
for the time being, the order must be deemed to be a final order which 
will give a fresh start for purposes of limitation, and that the proceeding 
not being pending, there would in such a case be no question of revival. 
Tt is unfortunate that in spite of the fact that the use of ambiguous words 
like “struck off” has been condemned from time to time, courts below are 
in the habit of using such expressions. We may also point out that it has 
been emphasised by the Full Bench in Gobardhen Das v. Dau Dayal’, 
that the execution courts should not allow execution proceedings to re- 
main pending in another court by entertaining a compromise for pay- 
ments in instalments spread over a long period and that they should pro- 
ceed with the execution and see that the proceedings are expedited. Ad- 
journments of proceedings for unavoidable reasons stand on a different 
footing. 

The second question is a much simpler one. No doubt there has been 
some conflict of opinion even in this Court on the question whether the 
payment made by one of the persons jointly liable would save limitation 
as against all such debtors. In Roshan Lal v. Kanbaiye Lal and Ibrahim 
v. Jagdish Prasad’, it was definitely held by two Benches of this Court 
that the payment made by one of the debtors would save limitation under 
Section 20 of the Limitation Act as against all other persons who werc 
jointly liable with him. ‘The cases were decided on ‘the basis of certain 
English rulings and some cases of other High Courts. Unfortunately the 
attention of the Benches was not drawn by counsel at the bar to the provi- 


sions of Section- 21 of the Limitation Act. At any rate, the provisions, 
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of that section were not at all considered and the views were expressed 
on an interpretation of. the language employed in Section 20 only. These 
cases have been followed in Madras and Calcutta, though there are also 


MoD. Taal judgments holding the other view in those Courts as also in Patna and 





Lahore. It is not necessary to review these cases. 

It seems to us that so far as the question of acknowledgment in writ- 
ing under Section 19 is concerned, even that section is plain enough and 
does not justify the view that an acknowledgment made by one debtor 
is good as against all joint debtors. . The section provides that “an acknow- 
ledgment of liability in respect of such property or right has been made 
in writing signed the party against whom such property or right is 
claimed ği e section obviously requires that e should be a 
writing signed by the persons against whom the right is claimed. It i- 
therefore on the language of that section impossible to hold that even 
though there may be no writing signed by a joint debtor, limitation is 
saved on account of an acknowlecgment made in, writing’ signed by an- 
other debtor. . é 

So far as Section 20 stood alone there Was certainly room for the view 
that the payment of a joint debt by one of joint debtors may amount to 
a payment of the debt within the nieaning of that section so as to save 
limitation as against all the debtors, but the Indian Law is in this respect 
different from the old English law. We have a specific provision in Sec- 
tion 21 of the Limitation Act which applies to both acknowledgments 
under Section 19 and to payment of interest and principal under Section 
20. That section provides that “nothing in the said sections renders one 
of several joint contractors, partners. executors, or mortgagees chargeable 
by reason only of a written acknowledgment signed or of a payment made 
by, or by the agent of any other or others of them.” A Full Bench of 
the Madras High Court in Narayana Ayyar v. Venkataramana Ayyar™ 
held that co-mortgagors come witnie the scope of the words “joint con- 
tractors” and that this section is applicable to co-mortgagors as well. 

The learned advocate for the respondent on the strength of the views 
expressed in some cases in Madras and Calcutta has urged before us that 
this section would be applicable only to the case where the original parties 
to the transaction are alive and the acknowledgment or payment has been 
made by one of them, and that the section has no application to a case 
where some transferees have come in or one of them has died and the 
acknowledgment or the payment has been made by one of his heirs. It 
seems to us that what the court has to see is the relation which subsists 
between the various persons at the time when the acknowledgment is 
made or the payment is made, and not the relation which existed, at the 


_ time of the original transaction. If the respondent’s contention were 


accepted, the result would be that where A and B are jointly liable to pay 
a debt, if B were to make an acknowledgment, A would still be protected; 
but if B were to transfer a part of the property or if one of B’s heirs were 
to make an acknowledgment A would lose his protection. Such a posi- 
tion is in our opinion untenable. A- the time when the acknowledgment 
“is made or the debt is paid the relation of joint contractors between the 

AL LR. 27 Med, 220 
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persons who are liable exists, and it matters little whether they are the 
original contractors or whether they are their legal representatives for the 
time being. If this were not the correct interpretation, then when the 
original partners died and their heirs became new partners the section 
would have no application. Again on that interpretation co-mortgagors 
would on payment of the entire debt lose their right of contribution or 
cight of subrogation under the Transfer of Property Act. We think 
chat the proper interpretation to put on Section 21 is that if at the time 
when the acknowledgment is made or the payment is made there are more 
than one person in existence who stand in relationship to each other as 
joint contractors, partners, executors or mortgagees, then the acknowledg- 
ment or payment made by one would save limitation as against that person 
and would be of no avail against the others. 

So far as the provisions of Section 19 are concerned there is a direct 





uthority of this Court in Gaye Prasad v. Babu Rem”, decided by a Bench . 


f which one of us was a member. In that case it was held that the 
acknowledgment sighed by one co-mortgagor Gaya Prasad was of no avail 
to the plaintiff and had the effect of saving limitation against Gaya Prasad 
himself, though not as against his, other co-debtors. The observations 
made in the case of Collector of Jaunpur v. Jumna Prasad, as well as 
“he case of Abraham Servai v. Rapbial Mutherian'*, were quoted in sup- 
port of that view. The case of Collector of Jaunpur v. Jumna Prasad 
was in fact a case of Mohammedan co-heirs of the original debtor. In 
this view the cases of Roshan Lal v. Kanbaiya Lal and Ibrahim v. 
Jagdish Prasad*® are not good law. 

Our answer to the first question referred to us is that the order should 
considered as the final order passed on the application for execution 
ithin the meaning of Article 182, Clause (5) of the Limitation Act. 
answer to the second question is in the negative. 
M26 A. L. J. 722 BL L R. 44 All 360 at 367 
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MAHABIR RAM (Plaintiff) 
Versus 
RAM KRISHEN RAM and oTHERS (Defendants) * 

Contract Act (IX of 1872), Sec. 239 and Partnership Act (IX of 1932), Secs. 
4 and 5—Hindu undivided family carrying on a family business as such— 
Whether can be partners in such business. 

A partnership firm and a Hindu joint family firm are essentially differ- 
ent. ‘The definition of ‘partnership’ in Section 239, Contract Act, deals 
with a relation which subsists between persons. That is, there must be 
more persons than one. But in the General Clauses Act, Sec. 3(39) 
‘Person’ is defined to include any company or association or body of 
individuals, whether incorporated or not. The members of a joint Hindu 
family are a body of individuals who come under this definition of 
‘person.’ Therefore a joint Hindu family is a single person and it cannot 
have a partnership by itself within the definition of Sec. 239, Contract 

*S. A. 1119 of 1934 
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Act. The matter is aed clearly in Sec. 5 of the Indian Partnership 
Act (IX of 1932). 
SECOND APPEAL from a decree of MAULVI MUHAMMAD ZAMIR- 
UDDIN, Subordinate Judge of Ghazipur reversing a decree of Basu LAL 
BHacwaTI DAYAL SiNGH, Munsif. 


K. Verma and V. D. Bhargava for the appellant. 
P. L. Banerji for the respondents. j 


The following judgment was delivered by 


BENNET, J.—This is a second appeal by the plaintiff whose suit has 
been dismissed on a preliminary 1 issu2 by the lower appellate court. The 
plaintiff brought a suit against a _ number of defendants alleging in a Para- 

graph 1 of the plaint. 


The defendants who are the members of a joint Hindu family governed 
by Mitakshara law - carried on shops of provisions etc., at 
different plices and defendant No. 1 is the leading member (Karta) of 
the defendants’ family. The defendants had a shop styled Dwarka Ram, 
Krishan Ram at Chit Baragaon, district Ballia, one shop at Ballia and one 
shop at Mukta Ganjha. 

The plaintiff proceeded to set out that certain debts arose from 
money dealings between the shop of the plaintiff and the defendants op 
account of the price of provisions supplied by the plaintiff to the defen- 
dants and the plaintiff claimed a decree against all the defendants as a 
joint Hindu family for these debts. Now the pedigree with the plaint 
showed that three defendants were the sons of Dwarka Ram, defendant 
No. 1, alleged to be the karta, and the other defendants were collaterals. 
The written statement on behalf of the collaterals was:that they were not 
members of the joint family and that the shop at Baragaon was the 
separate property of Dwarka Ram. The trial court decreed for the 
plaintiff finding against the pleadings of the defendants on the issue: 
which were framed as to whether the defendants were members of the 
joint Hindu family and as to whether there was any joint family busi- 
ness of which Dwarka Ram was the manager. ‘The collateral defendants 
brought an appeal raising the same points again that the family was 
separate and that the shop at Chit Baragaon was opened by Dwarka Ram 
for his own benefit in his personal capacity and not as a member of the 
joint Hindu family embracing the defendants and raising other pleas. 
Instead of disposing of the appeal on the issues raised the lower appellate 
court by singular error set up an entirely new issue. On page 19 the 
lower appellate court stated: 

This appeal must be. allowed. After hearing the arguments of thi 
learned vakils for the parties I think it becomes abundantly clear tha 
the plaintiff has failed to prove that the defendents were partners of th 
firm. 

It further finds that the family of all the defendants is joint and a 
line 28 it states: 

There is not a particle of evidence to show that when the firm wa 
established, the defendants made any agreement or contract about partner 
ship. 


` 
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It then proceeds to quote a ruling of their Lordships of the Privy 
Council reported in Senyasi Charan Mandal v. Krishnadban Banerji’, and 
t also quoted the Contract Act, Section 239, which defined “Partnership” 
1s a relation which subsists between the persons who have agreed to com- 
bine their property, labour and skill in some business and to share the 
srofits thereof between them. Now the lower appellate court has dis- 
sosed of the appeal before it on an issue “were the defendants partners 
n the firm Shankar Ram Mathura Ram at Ballia?” An issue arises on 
shose materials which are laid down by Order 14, Rule 3 as follows:— 

The court may frame the issues from all or any of the following 


materials: — 
(a) Allegations made on oath by the parties, or by any persons present 
on their , or made by the pleaders of such parties. 


(b) Allegations made in’ the’ pleadings or in answers to interrogatories 
delivered in the suit; a 
(c) the contents of documents produced by either party. 

Learned counsel for the respondent admits that he cannot show that 
-here were any such materials before the lower appellate court for the 
ssue on which it has decided the appeal. The plaintif nowhere pleaded 
chat the defendants were partners in a firm. It is therefore impossible 
for the court below to hold that he has failed to prove that he never 
sleaded. Learned counsel argued that although the written statements 
lid not contain any reference to partnership yet the written statements 
night be in his opinion construed to mean that the defendants were not 
artners in the firm at Chit Baragaon. Even if any such inference were 
> be read into the written statements a mere pleading of such a negative 
xy the defendants would be no reply to the positive assertion of the 
slaintiff that the firm in question was a firm belonging to the joint Hindu 
family. A partnership firm and a joint family firm are essentially 
lifferent. The definition of “partnership” in Section 239 of the Con- 
act Act deals with a relation which subsists between persons. That is 
-here must be more persons than one. But in the General Clauses Act, 
section 3(39) “Person” is defined to include any company or association 
xx body of individuals whether incorporated or not. The members of a 
oint Hindu family are a body of individuals who come under this defini- 
jon of “person”. Therefore a joint Hindu family is a single person and 
t cannot have a partnership by itself within the definition of Section 239 
f the Contract Act so long as it remains a joint Hindu family. The 
ower court therefore was entirely mistaken in considering that it was 
iecessary to prove that there was an agreement between the members of 
he joint Hindu family in order to establish that a certain business was 
| joint family business. The matter is explained clearly in the Indian 
artnership Act, Act IX of 1932, which is an Act to define and amend 
he law relating to partnership, and this Act received the assent of the 
sovernor-General on April 8, 1932. Section 5 states: 

The relation of partnership arises from contract and not from status; 
and in particular, the members of a Hindu undivided family carrying on 
a family business as such, or a Burmese Budhist husband and wife carry- 
ing on business as such are not partners in such business. 

“I L R. 49 Cal. 560 
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The allegations in the plaint are about a joint family business. 
Therefore it is entirely wrong of the lower appellate court to introduce 
the idea of partnership which as the Proen Act Section $ shows is 
essentially opposed to the idea of a joint family business. As regards the 
ruling quoted I do not think it applies at all because for one reason it 


Rau Kam Was a ruling of 1922 and the Partnership Act in question was passed ten 


Bennet, J. 


years later in 1932. Moreover the ruling in question did not deal with 
Mitakshara law but with Dayabhag law. The ruling also dealt with a 
case where a family owned two ancestral businesses and the adult brother 
started and carried on a new business. The High Court of Calcutta had 
held that the minors had been admitted to the benefit of the partnership 
of the new business under Section 247 of the Indian Contract Act and 
their Lordships of the Privy Council held-chat the suit should be dismissed 
because there was no evidence that the minors had been admitted to the 
benefit of partnership. It was nowhere laid down by their Lordships of 
the Privy Council that joint family business were to be considered solely or 
at all as partnerships or under the Partnership Act which was not then in 
existence. For these reasons J consider that the lower court has failed to 
dispose of the appeal on the issues which arose in the pleadings of the 
parties and that the lower appellate court was not entitled to frame a new 
issue which did not arise from the pleadings of the parties and to throw 
the burden of proof on the plaintiff and to dispose of the appeal solely 
on that issue. Accordingly I set the order of the lower appellate court 
aside and I remand this appeal for disposal according to law on the issues 
which arise in the grounds of appeal. The appellant will be allowed his 
court-fee under Section 13 of the Court Fee Act and the appellant will 
be allowed costs of this Court. The costs incurred in the lower courts 


_ hitherto will abide the result. 


Ganaa Nari: 


J. 


Case remanded 


RAM KUMAR RAMESHWAR LAL (Firm) (Applicant) 
versts 
PREM SUKH DAS Aand oTHers (Opposite party) * 


Civil Procedure Code, Or. 21, R. 53 (1), Or. 22, R. 10(1) ond Or. 34, R. 5 
(2)—Sémeple money decree-bolder—Attaches preliminary mortgage decree 
obtained by bis judgment-debtor—Whetber can apply for preparation of 
final decree. 

` Where the appellant, 2 simple money decree-holder, attached a preli- 
minary mortgage decree obtained by his judgment-debtor, and then applied 
for the preparation of a final decree, beld, that the appellant had no locws 
stendi to apply for the preparation of a Anal decree. 
EXECUTION First APPEAL from the decision of the Subordinate 
Judge of Gorakhpur. 


K. Verma and Ram Shankar Prasad for the appellant. 
Shiva Prasad Sinha, (G. Agarwala, Ambika Prasad Dube and K. N. 
“Agarwal with him) for the respondents. 


*E. F. A. 517 of 1932 
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The Court delivered the following judgment:— 


This is an appeal by an attaching decree-holder and arises out of an 
pplication made by him for the preparation of a final decree. The 
ppellant had a simple money decree against Messrs. Ramdeo-Rang Lal. 
Messrs. Ramdeo-Rang Lal had a preliminary mortgage decree which they 
iad obtained in suit No. 187 of 1925. ‘The appellant attached it and 
pplied for the preparation of final decree. The lower court has dis- 
aissed the application on the ground that he had no locus standi to apply 
or the preparztion of a final decree. We think the learned Subordinate 
udge was quite right. The appellant purports to come under Order 
‘1, Rule 53, C. P. C. It does not apply to the present case. Rules 53 
f Order 21, Clause (1), applies to the case of a decree which is either 
or the payment of rfioney or for-sale in enforcement. of a mortgage or 
harge. The preliminary decree. does not come under this clause. ‘The 
eliminary dezree which has been attached cannot be regarded as one 
or the payment of money or for sale in enforcement of a mortgage or 
harge nor is it capable of execution. The learned counsel has also relied 
n Order 22, Fule 10, C, P. C. Rule 10 lays down:— 

In other cases of assignment, creation or devolution of any interest 
during the pendency of a suit, the suit may, by leave of the court, be 
continuec by or against the person to or upon whom such interest has 
come or devolved. 

The mere attachment of a decree does not amount to an assignment, 


reation or devolution of any such interest as is mentioned in Clause (1), ` 


tule 10 of Order 22, C. P. C. This clause also does not help the appel- 
ant. An spplication for the preparation of a final decree can be made 
mly under Order 34, Rule 5, C Gee (2), C. P. C. which lays down:— 
Where such payment is not so made, the court shall on application 
made in that behalf by the plaintiff, pass a decree that the mortgaged 
property or a sufficient part thereof be sold and that the proceeds of the 
sale be dealt with as is mentioned in Rule 4. 
The appellant has no locus stendi to apply under this clause for the 
reparation of a final decree. There is no force in the appeal. It is 
herefore ordered that it be dismissed with costs. 


; Appeal dismissed 


ABDUL SHAKUR anp oTHERS (Plaintiffs) 
VETSHS 


BADARUDDIN AND oTHERS (Defendants) * 


Jourt-fees Act, Sch. I, Art. 17 (#i)—Decleratory relief—Consists of two perts 
—When two parts constitute one relief—When two parts constitute two 
distinct reliefs—Test. 

Where the declaratory relief sought consists of two parts which are 
such that the first is the foundation for the second and the second part 
Bo gg i vat a rc at eer Pn 
can be taken together as really constituting one relief which is quite, 
enough for the purpose of decreeing the plaintiff’s claim, and one sum 


*F, A. 115 of 1932 (connected with F. A. 166 of 1932) 


” 
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C of Rs. 10 would be sufficient as court-fee. On the other hand if th 
a two parts are such that the second does not necessarily follow from th 
we first or that the first goes farther than what is necessary for the grantin, 
ABDUL of the second part of the relief, then two sums of Rs. 10 would be payabh 
SHAKUR as court-fees. l 
aniis Where the relief claimed by the plaintiff was in the following terms:— 
UDDIN “It may be declared that the properties in suit are waqf-alel-enled an 


are not attachable and saleable for satisfaction of the debt due by defen 

~ dant No. 1 to defendants Nos. 4 to 19”. Held, that the declaratios 

that the property is waqf-alel-exled is the foundation for and woul 

N necessarily involve the granting of the relief that the property is no 
attachable and saleable etc., and one sum of Rs. 10 would be sufficient a 

court-fee. Phx! Kumeri-v.Ghenshyem Misra, I. L. R. 35 Cal. 202 relie 
on. N oo -. 
Where the“relief claimed by the plaintiff was in the following terms:— 
“It may be declared that the property- in suit is owned and possessed bi 
the plaintiffs and is not fit for attachment and sale in satisfaction of . 
decree in favour of the respondent against the pro forma defendant.’ 
Held, that in asking for a declaration as to possession the plaintiffs ar 
asking for more than is actually necessary for the granting of the secon: 
part of the relief. It therefore follows that two distinct reliefs have bees 
claimed by the plaintiffs and two sums of Rs. 10 should be paid as court 

- fees. Lakshmi Nerain Rei v. Dip Nerein Rai, 1933 A. L. J. 311 relia 
on. 


ORDER on objection to the deficiency report. 
M. A. Aziz and L. M. Roy for the appellants. 
Panna Lal for the respondents. 


2 


Salatmen, The Court delivered the following judgment:— 
rey p These two cases have been put up before us because of the report tha 


there are deficiencies in the amounts pf the court-fees paid in the cour 
below. In First Appeal No. 115 of 1932 the relief claimed by the plain. 
tiffs was in the following terms:— 
It may be declared that the properties in suit are wagf-alel-eulad anc 
are not attachable and saleable for satisfaction of the debt due by defen 
dant No. 1 to defendants Nos. 4 to 19. 

In First Appeal No. 166 of 1932 the relief claimed was:— 

It may be declared that the property in suit is owned and possessed by 
the plaintiffs and is not fit for attachment and sale in satisfaction of a 
decree in favour of the respondent against the pro forma defendant. 

In both the suits the plaintiffs paid only Rs. 10 as court-fee for a 
declaratory relief. The question is whether the two sums of Rs. 10 paid 
“in the two cases are sufficient. 

It seems to us that where the relief sought consists of two parts 
which are such that the first is the foundation for the second and the 
second part is a necessary consequence of the granting of the first part 
then the two can be taken together as really constituting one relief which 
is quite enough for the purpose of decreeing the plaintiff’s claim. On 
the other hand, if the two parts are such that the second does not neces- 

° esarily follow ‘from the first or that the first goes farther than what is 
necessary for the granting of the second part of the relief, then one sum 
of Rs. 10 would not be sufficient. - 


$ 
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So far as First Appeal No. 115 of 1932 is concerned, the declaration 
hat the property is waqf-alel-culed is the foundation for and would 
ecessarily involve the granting of the relief that the property is’ not 
ttachable and saleable for the satisfaction of the debt due by defendant 
No. 1 to defendants Nos. 4 to 19. On the other hand, in First Ap 
Yo: 166 of 1932, the plaintiffs would succeed if they established that they 
vere the owners of the property which was sought to be attached and put 
ip for sale in satisfaction of the decree. It is not necessary for them to 
stablish that they were actually in possession of the property at the time 
£ the suit. Indeed, so far as the ownership of the property and the non- 


iability of the property to attachmefit-and sale are concerned, the dispute ` 


s between the plaintiffs on the one hand and-the attaching creditor on the 
ther. The question whether the plaintiffs’ are actually in possession of 
he property raises a dispute between..them-on the one hand and possibly 
he sudgment-debtor on the’ other, and in asking forta’ declaration as to 
vossession the plaintiffs are-asking’-for more than is actually necessary for 
he granting of the second part of the relief. It, therefore, seems to us 
hat two distinct reliefs have been claimed by the plaintiffs and two sums 
f Rs. 10 should be paid. - 

The case of Phul Kumari v. Ghanshyam Misra’ is in point. In that 
ase the plaintiff who had been in possession of immovable property under 
, purchase raised objections in the execution department against the 
xecution of the property which was attached by a creditor of another 
erson. Her claim was rejected and she thereupon brought a suit for a 
leclaration of her title to the property and for an injunction restraining 
he first defendant from executing the decree. against it. Their Lord- 
hips ruled that the case fell under Article 17, Sub-section 1 of Schedule 
I, and that a court-fee of Rs. 10 was payable as it was a suit to 
Iter or set aside a summary decision or order of a civil court not 
stablished by Letters Patent. The relief as to her right to the 
sroperty and for injunction were not considered as separate and 
listinct. But in that case the plaintiff had been in possession of the 
sroperty and had not asked for any declaration as to her pos- 
ession. In the case of Lakshmi Narain Rai v. Dip Narain Raf, the Bench 
eld that where a declaration had been asked for that the plaintiff was 
he owner in possession of the property in suit and there was a further 
leclaration that a certain decree was accordingly null and void, illegal 
ind ineffectual, two sums of Rs. 10 were payable. We are, therefore, of 
he opinion that the amount of Rs. 10 paid in First Appeal No. 115 of 
932 is sufficient, but that a further court-fee of Rs. 10 is required for 
he court below in First Appeal No. 166 of 1932. ‘The matter should 
iow go back to the Taxing Officer with regard to the amounts paid on 
he memorandum of ae in this Court. In First Appeal No. 166 of 
[932 we grant two weeks’ time to make good the deficiency. 

IL L. R 35 Cal 202 [1933] A. L. J. 311 
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CARDINAL GIYAN CHANDRA 
TF Versus 
paa EMPEROR* 
Seb 11 Evidence Act, Sec. 114, Illustration (2) and Sec. 411, I. P. C—Charge undi 
Coummrm, J, ` Sec. 411, I. P. C.—Presumption of guili—When arises. 
ik Under Sec. 114, Evidence Act, the court may, if the circumstancı 
justify it, draw a presumption of guilt against a person who is in po 
session of stolen property; but the section does not lay down that ‘wher 
ever a person’ is in possession or stolen goods, a presumption of his gui 
automatically arises. Illustration (s) itself shows that the presumptio 
will not arise unless the accused is in possession of the goods soon afte 
the theft and unless he is unable to account for his possession. If sever: 
months have passed, or if the accused is:able to give an apparently reason 
able explanation of his possession of:the stolen: property, the presumptio 
will not arise. Section 114, Evidencei Act, does not relieve the prosecu 
tion of the onus of proving the accused’s guilt in respect to a charg 
under Section 411, I. P. C., the onus is there just as in the case of an 
other charge but under certain circumstances a presumption may arise t 
alleviate it. >» 
CRIMINAL REVISION from an order of S. Nawan Hasan Esq., Ses 
sions Judge of Bijnor. 
Kumuda Prasad, K. D. Malaviya and Vishwa Mitra for the applicant 
M. Waliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Collister, J. CoLLIsTER, J.—Giyan Chandra was convicted by a Magistrate on 
charge under Section 411, I. P. C. He appealed to the Sessions Judge 
but his appeal has been dismissed. He has now come in revision to thi 
Court. N , 

It is proved that on March 6, 1935, a bicycle belonging to a Jair 

` boy named Prakash Chandra, a resident of Bijnor, was stolen. The appli. 
cant is also a Jain and a resident of Bijnor, and his age is said to be 2: 
or 23. On August 2, 1935, a cycle dealer named Muhammad Ali in 
formed a Sub-Inspector that he had seen a youth going towards the rail 
way station on a stolen bicycle. The Sub-Inspector at once went to thi 
station, taking Muhammad Ali with him, and he there arrested the appli- 
cant in possession of a bicycle. 

It is proved by evidence—and is not denied on behalf of the appli- 
cant—that this bicycle is the one which was stolen on March 6, 1935 
and is the property of Prakash Chandra. - The defence is that Muham- 
mad Ali, knowing that the applicant wanted to buy a bicycle, sent a mar 
along to him accompanied by a boy, who introduced him as Ibrahim, < 
resident of Meerut. Ibrahim had this bicycle with him and in the enc 
the applicant bought it for Rs. 31. He took a receipt from Ibrahim 
which was attested by two witnesses, Mahabir Prasad and Parshotam Das 
—both of whom have given evidence in his defence and have proved 
their signatures on the receipt. l 

j “Cr, Rev. 561 of 1936 
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_ This defence was not accepted by the trial court or by the judge. 
(he learned judge points -out that Muhammad Ali, who was examined as 
. witness for the prosecution, contradicts the applicant’s story and he 
ilso emphasizes the fact that no attempt was made by the applicant to 
‘all Ibrahim as a witness. Against this it is argued that Muhammad 
\Ji’s conduct may have been actuated by fear of the police and a guilty 
‘onscience and by a desire to throw the responsibility for the stolen 
yicycle on to the applicant. And as regards the calling of Ibrahim, when 
mce the applicant knew that the machine was stolen property, he would 
vaturally have little ground for optimism in respect to the evidence which 
brahim might be expected to give if he were called into the witness box. 
Yn -behalf of the prosecution my attention iè drawn to the fact that the 
tpplicant made no enquiries from “Ibrahim as to who precisely he was or 
what was his exact address; he*was' satisfied: with the recital in the receipt 
hat the vendor was a Sheikh, that his father’s name was Fateh-ullah, and 
hat he was a resident of Meériit. He also apparently made no enquiry 
«s regards the letter ‘P’ which was on one of the mud-guards. This con- 


‘ention is not without some force, but on the other hand it must be 


sorne in mind that the applicant may have had faith in Muhammad Ali 
ind he says that the latter had sent a boy with Ibrahim to introduce him 
o the applicant. The learned judge observes: | 

This should also be noted and borne in mind that the said receipt was 
never produced by rhe accused-appellant before the police, since the date 
on which he was arrested, and was only produced by him in court on 
August 26, 1935. | 

This is true enough so far as it goes, but there is evidence to show 
chat the existence of the receipt was mentioned at the very earliest 
noment. Bimal Saran is a witness for the prosecution. He is the 
father of Prakash Chandra, the owner of the bicycle; and he states that 
in his presence at the police station on August 2, 1935 the applicant 
declared, not only that he had bought the bicycle from a man named 
(brahim, but also that he held a receipt. A few days after, on August 
12, 1935, on an application for bail the Sessions Judge wrote an order 
in the course of which he stated that the accused’s defence was that he 
had purchased this bicycle 314 months ago in the presence of responsible 
persons and that he held a receipt. ‘Thus it is clear that the receipt was 
mentioned at an early stage. On the other hand it is somewhat suspici- 
ous that it was not actually produced before the police. The learned 
judge has directed himself in the following manner:— 

The main question to be seen and determined by the court in this case 
was, whether the defence story put forward on behalf of the accused- 
appellant was. correct or not, and whether he had succeeded in proving 
that he had actually purchased the cycle from any Ibrahim of Meerut. 

In other words the learned judge threw the burden upon the appli- 
cant of proving his innocence. Presumably he had in mind Illustration 
(a) of Section 114 of the Evidence Act. Under that section the court 
may, if the circumstances justify it, draw a presumption of guilt against 


a person who is in possession of stolen property; but the section does note 


lay down that whenever a person is in possession of stolen goods, a pre- 
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sumption of his guilt automatically arises. The illustration itself show: 
that the presumption will not arise unless the accused is in possession oj 
the goods soon after the theft and unless he is unable to account for hi: 
possession. If several months have passed, as in this case, or if the 
accused is able to give an apparently reasonable explanation of his pos- 
session of the stolen property, the presumption will not arise.- Sectior 


- 114 of the Evidence Act does not relieve the prosecution of the onus oj 


proving the accused’s guilt in respect to a charge under Section 411 
I. P. C.; the onus is there just as in the cdse of any other charge bu 
under certain conditions a presumption may arise to alleviate it. It can 
not be denied that there are some suspicious circumstances against thy 
applicant, but upon the whole matter I am of opinion that the prosecu 
tion has failed to establish the charge. ` ‘Apparently the applicant mad 
no effort to conceal the bicycle. I accordingly allow this application anc 
set aside the conviction of the applicant ‘and the sentence which has beer 
passed upon him. His bail bonds are hereby cancelled. 


Application allowe: 


ABDUL KARIM KHAN ano orHers (Plaintiffs) 
Versus 
THE MANAGING COMMITTEE, GEORGE HIGH SCHOOL, 
THROUGH MURTAZA BEG, SECRETARY AND MANAGER 
OF THE SAD SCHOOL (Defendant) * 
Lend Acquisition Act (I of 1894), Secs. 16 and 3(b)—Person beving rights 0; 
casement over lend under acquisition—Entitled to get compensation—Vestin 
Of lend in Government under Sec. 16—Rights of easement come to an a 
Where a person has rights of easement over land under acquisition, be 
is a ‘person interested’ within the meaning of Sec. 3(5), Land Acquisition 
Act, and can apply to the Collector for compensation at the proper time; 
and on the vesting of the land in the Government under Sec. 16, Land 
Acquisition Act, whatever rights of easement he had over the land come 
to an end. 
LETTERS PATENT APPEAL against the order of the Hon’BLE Mk. 
JUSTICE ALLSOP. 


K. Verma and R. K. S. Toshniwal for the appellants. ! 
Mukbter Abmad for the respondent. 


The Court delivered the following judgment:— 


This is a Letters Patent appeal by the plaintiffs whose suit has been 
dismissed by a learned single Judge of this Court in second appeal. The 
plaintiffs prayed for a perpetual injunction restraining the defendants 
from interfering with the flow of water over the land in the possession 
of the defendants. The plaintiffs and defendants have portions of land 
in the municipal area of the city of Azamgarh. The portion of land 
held by the defendants was acquired by Government under the Land 
Acquisition Act and a school has been built upon it, the George High 
school, which is in the possession of the defendants. ‘The case as argued 

*L. P. A. 76 of 1935 
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on Letters Patent appeal first of all was that the plaintiffs’ drain amounted 
to a customary right under Section 2 -(b) of the Easements Act and did 
not amount to an easement under Section 4 of that Act. In Section 2(5) 
the words used are 
any customary or other right (not being a license) in or over immovable 
property which the Government, the public, or any person may possess 
irrespective of other immovable property. 

The customary right therefore to which this section refers must be 
one which is possessed i ive of immovable property. Now we are 
of the opinion that the right for drainage, that-is for. the water, which 
is on or comes on to the land of the plaintiffs to flow over certain other 
ground, is a right which is connected with the immovable property owned 
by the plaintiffs. If the plaintiffs do not own any immovable property 
there cannot be any drain in’which they are: interested. They are only 
interested in drainage from immovable property. ‘Therefore in our opinion 
a customary right cannot cover this kind of right. On the other hand 
the definition of “easement” applies precisely to the case of the plaintiffs 
as defined in Section 4 of the Easements Act which says: 

An easement is a right which the owner or occupier of certain land 
possesses, as such, for the beneficial enjoyment of that land, to do and 
continue to do something, or to prevent and continue to prevent some- 
thing being done, in, or upon, or in respect of, certain other land not 
his own. 

The argument for the appellants: was put forward in order to get 
over the difficulty of the acquisition under the Land Acquisition Act of 
the land over which the plaintiffs claim their right of drainage. Now 
in Section 3 (b) of the Land Acquisition Act it is stated: 

The expression ‘person interested’ includes all persons claiming an 
interest in compensation to be made on account of the acquisition of land 
under this Act; and a person shall be deemed to be interested in land if 
he is interested in an easement affecting the land. .- 

The plaintiffs were persons who were interested in an easement 
affecting this land, and therefore they could have made an application 
to the Collector that they should be given compensation for their rights 
of easement. If they did not do so at the proper time then their rights 
to obtain compensation have terminated. Section 16 of the Act provides: 

When the Collector has made an award under Section 11, he may take 
possession of the land, which shall thereupon vest absolutely in the Govern- 
ment, free from all encumbrances. 

It is clear that under this section whatever rights the plaintiffs had ot 
drainage over this particular piece of ground now belonging to the defen- 
dants have come to an end under Section 16 of the Land Acquisition Act, 
and the plaintiffs’ suit therefore was rightly dismissed by the learned 
single Judge. 

We therefore dismiss this Letters Patent appeal with costs. 


Appeal dismissed, 
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PARBATI (Plintiff) 

VETSHS ~- 
GAJRAJ SINGH (Defendant) * - 
Civil Procedure Code, Sec. 11 end Evidence Act, Secs. 40 and 44—Judgmen: 

obtained by collusion—Cannot operate as res judicata. f 
It is always open to any party ro show that a judgment was obtained by 
fraud or collusion and in such cases Sec. 11, Civil Procedure Code, woul 

not apply. 

SECOND APPEAL from a decree of LAKSHMI NARAIN TANDON Esq.. 
District Judge of Shahjahanpur, confirming a decree of Mr. K. B. BHATIA 


= Assistant Collector, First Class. 


L. M. Roy for the appellant: E 
L. N. Gupta for the respondent. a 


The Court delivered the following judgment:— 


- This is a second appeal by Mst. Parbati whose suit for ejectment anc 
damages in the revenue court has been dismissed by both the court: 
below, and her second appeal has been referred to a Bench to two Judges. 
The case is very simple. Mst. Parbati sued under Section 44 of the. Agra 
Tenancy Act for the ejectment of her step-son, Gajraj Singh, the solc 
defendant, from certain plots in a village claiming that the plaintiff had 
been a proprietor and had been in possession and that the defendant had 
recently entered into possession of the plots without her consent. The 
plaintiff is the second wife of Thakur Drigpal Singh, and the defendant is 
the son of Thakur Drigpal Singh by his first wife. There was a sale deed 
by which property was purchased in the name of the plaintiff, and the 
argument for the defence was that this purchase was made by Drigpal 
Singh with funds of the joint family and that the name of the plaintiff 
was merely entered ferzi for her consolation. The appellant relies on the 
judgment in a suit No. 43 of 1929 in the court of the Subordinate Judge 
as res judicata. In that suit Drigpal Singh sued for a declaration that he 
was the owner of the property in suit. Mst. Parbati was defendant and 
she denied the title of her husband. The suit was eventually dismissed, 

e judgment noting that Drigpal Singh did not prosecute the case and 
did not produce evidence. Now the defendant Gajraj Singh was not a 
party to that suit and the courts below have held that the judgment in 
that suit was collusive between Drigpal Singh and his wife and that at 
the time that the case was going on Drigpal Singh was standing his trial 
for murder and that his wife came to an agreement with Drigpal Singh 
that if she abstained from giving evidence against him on the charge of 
murder in the criminal courts he would allow this suit No. 43 of 1929 
to be dismissed. Learned counsel claims for the appellant that never- 
theless the judgment would be res judicata under Section 11. In the first 
place it is always open to any party to show that a judgment was obtained 
by fraud or collusion or that there was want of jurisdiction and in such 
«case we are of opinion that Section 11 would not apply. 
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Further for Section 11 it is necessary that the issue should arise in Gm 
1 former suit between the same parties or between parties under whom 495, 
hey or any of them claim. Now it is true that Mst. Parbati was a party — 
n the former suit but the defendant Gajraj Singh was not. Learned Parmam 
sounsel argues that because Drigpal Singh was a party therefore Gajraj Gapuy 
jingh must be bound by the decision in the former suit. It is true that if Smam 
Gajraj Singh had inherited property from his father Drigpal Singh he yoy 
night be said to have claimed through him. But the present case was a J. 
very different. That suit was brought in 1929 and the present suit was Brest, J. 
brought in 1932 and Gajraj Singh is not stated to be a minor. He was 
-herefore clearly alive in 1929 and a member of a joint Hindu family along 
with his father. He cannot therefore as a member of a joint Hindu 
family be said in any way to claim through his-father or to derive title 
through his father or through his father,as manager of a joint Hindu 
family. Accordingly we arë ef opinion that the wording of Section 11, 
C. P. C. will not cover the present suit. In Lingangowda Dod-Basan- 
gowda Patil v. Basengowda Bistengowda Patil’, it was held no doubt that 
in the case of a joint Hindu family it was impossible to allow each mem- 
ber of the family to litigate the same point over and over again and Sec- 
tion 11, Explanation (6) applies. But such would not be case in the 
present suit where there is a finding of the court below that there was 
collusion of the father. The pleading of the appellant is that the existence 
of the decree in suit No. 43 of 1929 bars the present defence. Such a 
judgment would be relevant under the provisions of the Evidence Act, 
Section 40. But Section 44 provides that any party to a suit or other 
proceeding may show that any judgment, order or decree which is rele- 
vant under Sections 40, 41 or 42, and which has been proved by the 
adverse party, was delivered by a court not competent to deliver it, or 
was obtained by fraud or collusion. The meaning of this section is that 
if collusion is proved then the judgment cannot act as a bar. For these 
reasons we dismiss this second appeal by Mst. Parbati with costs. 

Appeal dismissed 


1a, L R. 1927 (P. &) 56 


FARID BAKSH (Defendant) i C 
Versus = 
HARGULAL SINGH (Plaintiff) * aoe 
Agency—Agent undertakes to bring a purchaser willing to purchase property-- Sh 18 
Agent brings purchaser—Negotistions for sale completed—Trensaction falls csi, J. 
through—W bether agent entitled to remuneration. BAJPAI, J. 
Where the remuneration of an agent is payable upon the performance by 
him of a definite undertaking, he is entitled to be paid that remuneration as 
soon as he has substantially done all that he undertook to do, even if the 
transaction in respect of which the remuneration is claimed falls through pro- 
vided that it does not fall through in consequence of any act or default of the 
agent. 
Where the contract between the plaintiff and the defendant was that if : 


*Civ. Rev. 232 of 1934 
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the plaintiff brought a purchaser willing to purchase defendant’s property 
and if the negotiations for the sale were completed with that purchaser, then 
the commission became due. Held, in a suit by the plaintiff for recovery of 
his commission, that the mere fact that the transaction fell chrough—it is 
of no consequence even if it fell through on account of the default of the 
purchaser—would not disentitle the agent from claiming the remuneration. 
when it is clear that the contract did not fall through in consequence of any 
act or default of the plaintiff. 


Cıva REVISION against an order of the Small Cause Court Judge of 
Meerut. 


S. M. Hussin for the applicant. 

S. N. Gupta for the opposite party. 

The Court delivered the following judgment:— 

This is an application in revisicn by the defendant against whom a 
suit for the recovery of Rs. 179-8-0 has been decreed by the Small Cause 
Court Judge of Meerut. The suit was by one Hargulal Singh for the 
recovery of commission. It was alleged in the plaint that in the month 
of June 1932 the defendant had engaged the plaintiff as his agent and 
had requested the plaintiff that he should find out a purchaser for the 
defendant’s shop and settle the sale thereof. The plaintiff then went on 
to say that he arranged for the sale of the defendant’s shop with Shanti 
Sarup and others, and on July 15, 1932 earnest money was paid by Shanti 
Sarup to the defendant. In support of his contention the plaintiff filed 
a letter said to have been sent by Farid Baksh to the plaintiff on July 14, 
1932. In the court below it was alleged on behalf of the defendant that 
the letter was a forgery. The learned Judge of the court below has 
come to the conclusion that the letter was a genuine letter and was signed 
by the defendant for bimself and as mukhtar-i-am of his sister. It is not 
open to- the applicant before us to contest this finding of fact. It is, 
however, argued that on the pleadings of the parties the first question 
for determination was whether the purchaser selected by the plaintiff 
failed to perform his contract, and there being no such finding, the suit 
could not be decreed. It is true that there is no such finding by the court 
below, but we are of the opinion that it is not necessary that x ee should 
be such a finding. The plaintiff asserted that the contract between 
him and the defendant was that if the plaintiff brought a pur- 
chaser willing to purchase the property and if the negotiations for the 
sale were completed with that purchaser, then the commission became due. 
Learned counsel for the applicant has drawn our attention to the state- 
ment of the plaintiff as recorded by the Small Cause Court Judge where 
the plaintiff is recorded as having said that he was engaged as an agent for 
the sale of the house. A Judge of Small Causes is not required to record 
the evidence in extenso, but he takes short notes. The statement con- 
tained in the plaint is quite clear, and it says that all that the plaintiff 
was required to do was to bring a purchaser willing to purchase the pro- 
perty on the terms agreed upon between the parties. ‘The letter sent by 
#arid Baksh also makes it clear that he assured the plaintiff chat a commis- 
sion of 3 per cent. would be paid for getting the transaction settled. 
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Where the remuneration of an agent is payable upon the performance by Gma 
iim of a definite undertaking, he is entitled to be paid that remuneration —_ 445, 
is soon as he has substantially done all that he undertook to do oe ee 
wen if the transaction in respect of which the remuneration is claimed "4% Baum 
‘alls through provided that it does not fall through in consequence of Hinova 
iny act or default of the agent; see Bowstead on Agency, sixth edition, Smem 
>» 201. In the present case the remuneration of the agent was for the Guns, J 
lefinite undertaking given by him that he would bring a purchaser willing Bape, j. 
© purchase the property of the defendant, and the mere fact that the 
‘ransaction fell through—it is of no consequence even if it fell through on 
iccount of the default of the purchaser—would not disentitle the agent 
‘rom claiming the remuneration, because it is clear that the contract did 
10t fall through in consequence of any act or default of the plaintiff. 

For the reasons given above,.we are of the opinion that there is no ' 
‘orce in this application, and we dismiss it with costs. 

- Application dismissed 


NEPAL RAI anp oTHERS (Defendants) Cm 
VETSHS 1936 
PARAS RAM DUBE anb orHens (Plaintiffs) * — 
Registration Act, Sec. 17 (b)—'Phatbandi—W ben required to be registered under St. 21 
Sec. 17 (b). Catv J. 
Where in a phatbendi lists are drawn up purporting to show which plots 
are allotted to each of the parties concerned, and it is a formal document 
signed by all the parties, and is in substance and intention 2 document 
which purports to declare the rights of the parties in the specific plots. 
Held, that the document requires to be registered under Sec. 17(5), Regis- 
tration Act, and, being unregistered, it is inadmissible in evidence. 
SECOND APPEAL from a decree of Basu BHAGWAN Das, Judge of 
small Cause Court with powers of a Sub-Judge, Gorakhpur, modifying a 
Jecree of Mautvi M. Niaz AnmaD, Munsif. 


K. N. Katju and Bankey Beberi for the appellants. 
Mxubemmad Ismail and D. Sanyal for the respondents. 


The following judgment was delivered by 


CoLLIsTER, J.—This is a defendants’ appeal which arises out of a Collister, J. 
mit to recover possession of five plots, Nos. 201, 285, 365, 289 and 346(2, 
n village Chhapra Mansur in the district of Gorakhpur. 

The case for the plaintiffs as set out in the plaint may be briefly stated 
is follows: — 

On October 17, 1911, a co-sharer named Kamta—who owned 19 pies 
n kbata khewat No. 2—executed a usufructuary mortgage in respect of 
he plots in suit and other plots in favour of defendants Nos. 1 and 2 and 
he father of defendant No. 3. On April 25, 1928, Lalsa, the son of 
Kamta—who by that time had died—sold the five plots in suit along with 
other plots to plaintiffs Nos. 1 and 2 and the father of the remaining 
slaintiffs, leaving with the vendees the money required to pay off thee : 

*S. A. 663 of 1934 
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mortgage-deed of October 17, 1911. The plaintiffs duly deposited this 
money in court in favour of the defendants in accordance with the provi- 
sions of Section 83 of the Transfer of Property Act; but the defendants 


RA Ra! refused to deliver possession of the plots in suit. 


Paras RAM 
Duse 


Collister, J. 


“ 
ta 
- L 
a 
7 5 
Sofja 


restoppel. ‘The remedy of the plaintiffs was to sue for partition in the 


The defendants pleaded iter alia that on December 23, 1921, they 
had purchased a five pie share in kbata khewat No. 2 from Kamta and his 
son, Lalsa, and that they thus acquired proprietary rights in a portion 
of the plots in suit—which admittedly appertain to khata Rhewat No. 2. 
Lalsa was, therefore, not competent to transfer the plots in suit to the 
plaintiffs on April 25, 1928. Finally it was contended that the plaintiffs 
had themselves admitted the exclusive rights of the defendants in respect 
to plots Nos. 201, 285 and 365 and the suit is, therefore, barred by 


revenue court if the defendants had entered into possession of an area in 
excess of their share in khata kbewat No. 2. 


The trial court found that the defendants by virtue of the sale deed 
of December 23, 1921, had acquired a proprietary interest in the plots in 
suit and that Lalsa was not competent to transfer the plots in suit to the 
plaintiffs under the sale-deed of April 25, 1928, but that by reason of an 
agreement which was entered into by the parties on January 15, 1929, 
and which is evidenced by a document referred to as a phatbendi the 
plaintiffs were entitled to possession over plots Nos. 289 and 346|2 only 
and that the defendants—who had all along been in possession of the 


plots in suit—were entitled to retain possession of the remaining plots. 


The suit was decreed for possession of these 2 plots only and for mesne 
profits at Rs. 15 per annum. 


Both parties appealed to the lower appellate court, which dismissed 
the appeal of the defendants and allowed the appeal of the plaintiffs. The 
suit was accordingly decreed for possession of all the plots in suit together 

.with mesne profits at Rs. 40 per annum. ‘The learned Judge of the lower 
appellate court finds that under their sale-deed of December 23, 1921, 

defendants acquired no title in these specific plots. He also finds that 
the phatbendi of January 15, 1929, was not acted upon and furthermore 
that it was inadmissible in evidence by reason of non-registration. 


Learned counsel for the defendants-appellant challenges these findings 
of the lower appellate court. 


It is an admitted fact that the defendants entered into possession of 
the plots in suit under the usufructuary mortgage of October 17, 1911. 
On April 25, 1928, these specific plots were sold to the plaintiffs and 
money was left with them for redemption of the mortgage of October 17, 
1911. That mortgage was duly redeemed and thus by reason of their 
sale-deed of April 25, 1928, and their redemption of the mortgage of 
October 17, 1911, the plaintiffs became entitled to the possession which had 
hitherto been with the defendants. The plaintiffs’ claim toy ion 
cannot be defeated by the fact that on December 23, 1921, ae defen- 
edants purchased a fractional five pie share in khata kbewat No. 2. More- 
over in that sale-deed no reference whatsoever was made to the usufruc- 
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uary mortgage of October 17, 1911, and no part of the mortgage money 
lue thereunder was set off against the sale consideration. It is thus clear, 
8 pointed out by the learned Judge of the lower appellate court that the 
ale of this five pie share in 1921 was not regarded by the vendor or the 
rendees as having any concern with the usufructuary mortgage of 1911. 
n my opinion the finding of the lower appellate court is clearly right on 
his point. 

The next plea is concerned with the phatbendi of January 15, 1929. 
“he lower appellate court finds that no action was taken by either party 
o give effect to that document and points out that neither party relied 
lpon it in the mutation proceedings which followed an application by the 


laintiffs shortly after the execution of the phetbendi for mutation of their 


ames. ‘The learned Judge also finds that this document required regis- 
ration and that, being unregistered, it was inadmisdible in evidence. 
earned counsel for the defendants-appellant pleads that this document 
; merely a memorandum of an agreement to enjoy the specific plots sepa- 
ately and he argues that it does not therefore require registration. In 
his document lists were drawn up purporting to show which plots were 
Ilotted to the plaintiffs and which were allotted to the defendants, spice it 
3 to be observed that the document was signed, not only by the 

o this litigation, but also by Lalsa, who was still a cosharer in kbata 

Yo. 2. It will be seen that each of the parties concerned gave up sie 
his document a right or interest in the plots in suit. Lalsa gave up all 
laim to any portion of these specific plots: the defendants gave up their 
laim to plots Nos. 389 and 346; and the plaintiffs gave up their claim to 
lots Nos. 201, 285 and 365. 

In the case of Subbarao v. Mabalakshmamma’ a suit was instituted 
or possession of certain properties on the allegation that the plaintiff and 
is brother were members of an undivided Hindu family and that on the 
eath of his brother the family property devolved by survivorship on the 
laintiff. The defence was, inter alia, that the plaintiff and his brother 
ad separated and that share lists showing division of the properties had 
een prepared om a certain date. A document was produced which was 
escribed as share list. It was headed “particulars of the immovable pro- 
erties which fell to the share of” the plaintift’s brother. Then followed 
1e survey numbers of the properties, their situation and their approximate 
rea. ‘The question before the court was whether this was a deed of 
artition or a mere memorandum of partition. It was held by a Bench 
f the Madras High Court that the fact of that document and 
s counterpart both being signed indicated an intention that the two 
ocuments should be the evidence of the partition and, therefore, not be- 
ig registered as required by Section 17 (b) of the Registration Act, the 
ocument in question was inadmissible in evidence. 

I have examined the phatbendi. The following is a translation, the 
reas and the numbers of irrelevant plots being omitted: 

Specification of the 5 pie share of Nepal Rai, Deonandan oe 
echan Rai, proprietors, in mauza Chhapra Mansur. 

1A. L R 1930 Mad. 883 
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Quit. -Name of proprietor. | 
1938 va 1. Ex-proprietary holding of Tales Dube (Certain aise are ie 
€numerated ). 
Nera > “Rat + -2. Plots of Abudkbest in respect of which the rights have beer 
Paras Rau Felinquished’in favour of Nepal Rai, Deonandan Rai and Bechan Ra 
Dus (i. &., the defendants). 
Collister i h Nae plots enumerated include Nos. 201, 285 ind 365). 
a- 3., Mangan Koeri, resident . of Abrauli (Two plots are her 
arate 
|. Abhilakh Koeri, resident of Meu (One plot is here enumerated) 
Kbudkasht of Nepal-Rai and others (One plot is here enumerated) 
New fallow land towards the west (One plot is here enumerated) 
Sd. Nepal Rai, Deonandan Rai and Bechan Rai. 
' We have accepted the phatbendi. By the pen of Sukhdeo Rai ir 
autograph. 15-1-29. 
Our shares have become complete in every way. 
No share in anything remains un-allotted. 
= This was written by the pen of Sukhdeo Rai in autograph. 15-1-29 
Sd. Bechan Rai in autograph. 
Thumb-impression of Nepal Rai. 


Do. Deonandan Rai 


4. Specification of the shares of Paras Ram Dube, Dhanuk Dhar 
Dube, Hira Dube and others (plaintiffs). 

Name of proprietor.: 

(14 plots are here enumerated, including Nos. 346|2 and 289). 

New sale-deed. 

(Four plots are here enumerated). 

Grand total of the shares of Paras Ram Dube and others. 18-8-40. 

I have accepted the phatbondi. 
Sd. Paras Ram Dube in autograph. 
i I have accepted the i pa Hira Dube, in autograpl 
I have accepted the p 
Sd. Dhanuk Dhari Dube. 
This was written by the pen of Hira Dube. 15-1-29. 
- Thumb-impression of Dhanuk Dhari Dube. 

I neither have nor shall have anything to do with the above plots o: 
land belonging to Nepal Rai and others and Paras Ram Dube and others 
which are in their possession. 

:; This was written by the pen of Hira Dube. 
o -impression of Lalsa Dube. i 
I identify all of Nepal Rai, Paras Ram Dube and Sean. 
January 15, 1936 sal 
Sd. Jamna Prasad Patwari, in eae 
l It s seems to me that this phatbandi is much more than a mere memo 
š randum. It is a formal ‘document, signed by all the parties, and is i 
* substance and intention a document act purports to declare the right 
of the parties in the plots in suit. I agree with the lower appellate cour 
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hat it required to be registered under Section 17 (b) of the Registration 
Act and that, being unregistered, it is inadmissible in evidence. In my, 
pinion the findings of the lower appellate court are correct. This app 
therefore fails and is dismissed with costs. 5 

sg ion to file an appeal under the Letters Patent is asked for and 
s re 


Appeal dismissed 


ASGHARI BEGAM and ANOTHER (Plaintiffs) 
Versus a 
KANHAIYA LAL AND oTHERS (Defendants) * 


Civil Procedure Code, Sec. 66—Suit by real purchaser at execution sale—For -3 


declaration of title against fudgment-debtor—'Certified purchaser’ does not 
contest suit—W bether Sec. 66 is a ber to the swit. 

Section 66, Civil Procedure Code, is no bar to a suit, by the real pur- 
chaser at an execution sale, for a declaration of title to the property 
against the judgment-debtor, provided the ‘certified purchaser’ is joined as 
a party to the suit and he does not contest the suit, that is to say, he does 
not claim title to the property. 

Saradindu v. Gosta, A. I. R. 1923 Cal. 302 reied on. 

Fist APPEAL from a decree of Basu Buacwan Das, Additional 
Subordinate Judge of Muttra. | 


M. A. Aziz for the appellants. 

N. P. Asthana, B. N. Sabai and S. Prabhat Kumar for the respondents, 

The Court delivered the following judgment:— =o j 

This is a first appeal from a decision dated April 28, 1931, of the 
learned Additional Subordinate Judge of Muttra. =e 

The suit was brought by one Mst. Asghari Begam and her daughter 
Mst. Rabia-Khatun for a declaration that they and certain other defendants, 
who were described in the plaint as defendants of the third and fourth 
party; are the absolute owners of a certain mahal called the Kirpa Shankar 
mahal in a village called Shazadpur Gujar in the Muttra district. Of the 
defendants originally impleaded as defendants of the third party, defen- 
dant No. 13, Irshad Husain Khan, died, and was succeeded by his mother 
Mst. Moti Begam, his widow Mst. Afsari Begam, and his sister Mst. 
Siddiqi Begam. ‘There were three defendants of the fourth party, as 
regards them no change took place during the pendency of the suit:, 

| The facts are somewhat complicated, but briefly stated they are as 

follows.— 

-The property in question was originally owned by two men named 
Bijai Singh and Krishna. It was mortgaged by them to one Ayaz Khan. 
Afterwards Indar, a grandson of Krishna, on February 14, 1874, sold his 
share (11 biswansis) to one Kirpa Shankar. In 1875, by two agreements 
evidenced by documents dated respectively November 6, 1875 and Novem- 
ber 19, 1875, the other descendants of Bijai Singh and Krishna entered into 
a somewhat curious agreement with Kirpa Shankar under which he was ta 
Es ea Sas S . *F. A. 346 o£ 1931 
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redeem the whole property from Ayaz Khan, and hold possession of it fo: 
a period of eight years, after which time he was to surrender to the descen- 
dants of Bijai Singh and Krishna a share of 4 biswas 9 biswansis, that is tc 
say, the whole of the 5 biswas of the mahal less the 11 biswansis which hı 
had himself purchased from Indar. ‘The mortgage was, in fact, redeemec 
by Kirpa Shankar, and entries were made in the “Khewats” on the basi 
of the new situation which had come into existence. 

Kirpa » it appears, did not make over to the heirs of Bija 
Singh and Krishna the above-mentioned share of 4 biswas and 9 biswansi 
at the expiration of the perjod of 8 years prescribed in the agreements o: 
the year 1875, but on September 20, 1904, in execution of a decree helc 
against him by one Kanhaiya Lal, the entire rights of Kirpa Shankar wer 
put up to auction and were ostensibly purchased by one Mohammac 
Siddiq. This Mohammad Siddiq, who is now dead, left two sons, Moham. 
mad Munim and Mohammad Faruq, who are respectively defendant 
Nos. 11 and 10 in the present suit. According to the plaintiffs, Moham. 
mad Siddiq was the general attorney of Ayaz Khan and his successors, anc 
the purchase by him of the rights of Kirpa Shankar was, in fact, made or 
behalf of Mohammad Ayaz Khan’s son, Mohammad Ibrahim Khan. I 
should be mentioned that Mohammad Ibrahim Khan had a son Mohammac 
Mohsin. Mst. Asghari Begam, the first plaintiff, is the widow of Moham. 
mad Mohsin, and the second plaintiff, Mst. Rabia Khatun, is the daughte: 
of Mohammad Mohsin and Mst. Asghari Begam. The defendant of thx 
third party are descended from Hamid-uz-zafar, son of Mst. Asghar 
Begam, and the defendants of the fourth party are the children of on 
Khan Bahadur Ashiq Ali Khan, who is related by marriage to the family 
of the plaintiffs. 

The learned Subordinate Judge took the view that it was not provec 
that Mohammad Siddiq was merely acting on behalf of Mohammad Ibra. 


him Khan when he purchased the rights of Kirpa Shankar on September 20. 
-1904 and he accordingly dismissed the plaintiffs’ suit with costs. It i: 


contended before us that the finding on this point was not justified, anc 
this has been one of the main points argued before us at the hearing o! 
this appeal, which is by the plaintiffs. 

~ Learned counsel for the appellants has invited our attention to Para- 
graph 8 of the written statement of the contesting defendants, Nos. 6, 9. 
who are descendants of Kirpa Shankar. He has also called our attention 
to Paragraph 4 of the further pleas taken in that written statement. Para- 
graph 8 runs as fo\lows:— 

In Paragreph No. 11 of the plaint only this much is admitted that 
Kanhaiya Lal had a decree against Munshi Kirpa Shankar, and in execution 
thereof the property was put to auction, but Mohammad Ibrahim did not 
purchase any rights of Munshi Kirpa Shankar, nor could he do so. All 
the proceedings regarding the auction sale, etc. were collusive and ficti- 
tious, and were taken by Mohammad Ibrahim, in order to cause loss to, 
and jeopardize the rights of Kirpa Shankar. 


| Paragraph 4 of the further pleas runs as follows:— 


Mohammad Ibrahim did not feel content with this much alone, but 
colluded with Kanhaiya Lal, who had a decree for a small sum of Rs. 131 
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against Munshi Kirpa Shankar, and taking all proceedings secretly caused 
the property in dispute to be put to sale, and himself purchased it in the 
name of his ‘Karinda,’ as appears from the contents of Paragraph No. 11 
of the plaint. Mohammad Ibrahim took all these proceedings secretly in 
collusion with Kanhaiya Lal 2foresaid in arder to deprive him of the property 
in dispute, and those cannot in any way affect the rights of Munshi Kirpa 
Shankar. Mohammad Ibrahim was in possession of the property in dispute 
as a ‘thekadar’ (Lessee). He was legally, morally and equitably bound to 
safeguard the rights of Munshi Kirpa Shankar. He was not in any way 
authorized to match the said property in this way. Besides this, if Moham- 
mad Ibrahim paid any auction money, (whith js not admitted), it was the 
money of Munshi Kirpa Shankar and he did not pay his personal money. 

The contention is that in these two paragraphs the contesting defen- 
dants admitted that Mohammad Ibrahim Khan was the real es on 
the occasion referred to, and that as between these contesting defendants 
ind the plaintiffs that admission is conclusive for the purposes of the 
present suit. In that connection reference was made to a decision report- 
əd in Abdul Aziz v. Maryam Bibit On the other side it was contended 
chat the allegations made in Paragraph 8 of the written statement do not 
constitute 2 clear admission on the part of these defendants that Moham- 
mad Ibrahim Khan was the real purchaser, and as regards Paragraph 4 of 
the further pleas it was contended that what the contesting defendants 
said in the earlier part of that paragraph was merely a reproduction of 
what was contained in Paragraph 11 of the plaint. 

It cannot be said that in Paragraph 8 of the written statement it was 
anequivocally admitted that Mohammad Ibrahim Khan was the real pur- 
chaser—in fact it was said: “Mohammad Ibrahim did not purchase any 
rights of Munshi Kirpa Shankar nor could he do so”. In the earlier portion 
of Paragraph 4 of the further pleas there is certainly what appears to be 
a definite admission on the part of the contesting defendants that Moham- 
mad Ibrahim Khan was the real purchaser. At the end, however, it is 
equally clearly said that it is not admitted that Mohammad Ibrahim was 
the auction-purchaser, and that even if he did supply the money, it was 
not his own money. Our attention was not called to that part of the 
paragraph by either of the learned counsel in the appeal. “Our conclusion 
therefore is that the contents of the written statements of the contesting 
defendants cannot be said to constitute a. clear admission by them that the 
real purchaser of the rights of Kirpa Shankar was Mohammad Ibrahim 
Khan. However, the sons of Mohammad Siddiq, the ostensible purchaser, 
have not contested the suit, and as a result of mutation proceedings on the 
basis of the purchase the name of Mohammad Ibrahim Khan was entered 
in the “Khewat” (vide the order of the revenue court at Muttra dated 
July 24, 1908, printed at p. 83 of the printed book). It is not denied 
that he and his successors have remained in possession ever since that time. 
These circumstances point clearly to Mohammad Ibrahim Khan as the 
real purchaser. It is true that in a suit brought in 1906 against Kirpa 
Shankar, Mohammad Siddiq, and Mohammad Ibrahim Khan, it was said 
in Paragraph 4 of the plaint that Mohammad Siddiq was the purchaser of 
the property at the auction in execution of Kanhaiya Lal’s decree (see pe 
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68 of the printed book). Mohammad Siddiq, in’ his ‘written statement 
(vide p. 70 of the printed book) admitted the purchase, and Mohamma 
Ibrahim Khan did not, in his written statement, claim to be the real pur. 
chaser (vide pp. 71-72 of the printed book). These facts, however, arı 
not conclusive,—there máy have been reasons why Mohammad Siddi 
and Mohammad Ibrahim Khan did not at that time choose to reveal th 
real nature of the transaction,x—and we do not consider that the abov 
facts outweigh those already detailed by us, which point to Mohammac 
Tbrahim Khan as the real purchaser. If Mohammad Siddiq was the rea 
purchaser, we can see no possible reason for his never taking possession 
and for his sons not contesting the present suit. 

The question arises what the rights of Kirpa Shankar were in th 
property at the time of the auction. It appears that the ancestors of th 
plaintiffs by four transactions dated two of them May 28, 1878, and th 
remaining two respectively December 5, 1882, and March 11, - 1901 
acquired from the family of the original owners of the property 4 biswa: 
9 biswansis of the proprietary rights. It is contended by learned counse 
for the contesting defendants, however, that Kirpa Shankar, by remaininy 
in possession of the whole of the property after the expiration of the perio 
of eight years after the agreements of 1875, acquired title by advers 
possession to this portion of the property. It seems unnecessary for u: 
elaborately to consider how this matter really stood, since in either event 
on the finding that Mohammad Ibrahim Khan was the real purchaser in 
1904 of Kirpa Shankar’s rights, he became the full owner of the whole oj 
the 5 biswas. In other words, either by the four transactions to which 
we have referred he was already before that time the proprietor of thy 
4 biswas 9 biswansis, subject to the rights of Kirpa Shankar, in which cas 
by acquiring the whole of the rights of Kirpa Shankar in 1904 he be¢am 
the full owner of the whole of the 5 biswas or, if Kirpa Shankar had be 
come the owner of the whole of the 5 biswas prior to the auction sale oj 
1904, and Mohammad Ibrahim Khan purchased Kirpa Shankar’s rights a1 
the auction, in that case also Mohammad Ibrahim Khan became the ful 
owner of the whole of the 5 biswas. Our finding, therefore, is that as ; 
result:of the sale in 1904 of Kirpa Shankar’s rights in execution of thi 
decree held against him by Kanhaiya Lal, Mohammad Tbrahim' Khan be- 
came the owner of the 5 biswas share in disputé that constitutes mahal 
Kirpa Shankar. | 

The only remaining point to be considered is whether the suit i: 
maintainable having tegard to the provisions of Section 66, C. P. C. the 
first clause of which runs as follows:— 

No suit shall be maintained against any person claiming title under s 
purchase certified by the Court in such manner as may be prescribed on 
the ground that the purchase was made on behalf of the plaintiff or on 
behalf of someone through whom the plaintiff claims. E 

l The contention on behalf of the learned counsel for the contesting 
defendants is that having regard to the first clause of that section this suit 
is not maintainable. 'This position was taken also befòre the learned tria 
“court and was the subject of the 12th issue, “Is the suit barred by Sectior 
66 of the Code of Civil Procedure?” On this issue the learned Additional 
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Subordinate Judge said: ' 2 POR 
Section 66 of the Code of Civil Procedure has no application to the pre- 
sent case. It provides for a suit against a certified purchaser. It does 
not exclude evidence as to auction-purchase being ‘benami’ when such evi- 

. dence is relevant for the purposes of determining title between plaintiff 

and a third person. , 

It seems to us that this question has to be determined with reference 
to the clear language employed in the first clause of Section 66. The prohi- 
bition is against the suit being maintained against any person claiming 
title etc. No doubt in the present case if the two sons of the ostensible 
purchaser, Mohammad Siddiq, had chosen to contest the suit, the matter 
would have been entirely different, and the suit would have been barred 
by the provisions of Section 66, C. P. C. This much is conceded by 
learned counsel for the plaintiffs. As things are, however, the sons of 
Mohammad Siddiq, as we have said already, do not contest the suit, that 
ás to say, they are not persons “claiming title”, inasmuch as they have not 
come- forward and claimed any title. In these circumstances we think 
that the suit was not barred by the provisions of Section 66, C. P. C. 
Our attention was called on behalf of the respondents to a ruling reported 
in Bishan Dial v. Ghazi-ud-din® but in that case the ostensible purchasers 

e forward and denied that the plaintiff was the real purchaser, that is 
to say, the ostensible purchasers in that case were persons claiming title. 
In support of the contention on behalf of the appellants, we were referred 
to a decision of the Calcutta High Court in Saradindu Chakravarti v. 
Tosta Behari Paremanick®. The concluding paragraph of that decision is: 

As to Section 66, Civil Procedure Code, the heirs of Parameshwar do not 
appear in this case and deny plaintiff’s ‘benami’ purchase, that section only 
applies when the plaintiff attempts to enforce his secret title as egatus? the 
certificated purchaser. 

The situation in that case seems to have been the same as the situation 
in the present case, and following the view there taken, we think that there 
is no force in the contention that the present suit was barred by the provi- 
sions of Section 66, C. P. C. | 

The result is that we allow the appeal, with costs in both the courts 
against the contesting respondents, and give the plaintiffs a declaration that 
they along with the defendants and the third and fourth party are the 
absolute owners of the property in dispute, and that the defendants of 
the first party have no rights in it. 

Appeal allowed 


"I L. R 23 AK 175 "75 Ind. Cas. 196A. L R. 1923 Cal. 302 


CNEL 


e—a 


Collister, J. 


1174 . HIGH COURT [1936] 


. PURAN LAL RAM LAL (Fmm) THRoucH Smam LAL (Plaintif y 
: Versus 
DAMODAR DAS, PARMANAND THROUGH Damopar Das (PROpRIE 
TOR Fem) (Defendant) * 


| Provincial Small Causes Courts Act (IX of 1887), Sec. 15 and Sch. Il, Art. 31— 


Suit for recovery of a specific sim—When amounts to a “suit for ar 
accom” within meaning of Art. 31. f 
Where a plaintiff brought a suit for recovery`of a specific sum (not 
exceeding Rs. 500), being the price of goods sent by the plaintiff to th 
defendant plus interest and incidental charges, and it was not suggestec 
that there had ever been previous dealings between the plaintiff and th 
defendant, and thus there were no credit and debit entries in the account 
of the parties which had to be .mutually adjusted against each other 
Held, that the suit was not a suit for an account within the meaning ot 
Art. 31, Schedule D, Small Causes Courts Act. It was therefore a suit oj 
the nature cognizable by the Small Cause Court and consequently m 
second appeal lay to the High Court. 
SECOND APPEAL from a decree af K. N. Josm Esq., Subordinate Judge 
of Jhansi, reversing a decree of Basu Nava Ratan Kumar, Munsif o: 
Lalitpur. a 
Harnandan Prasad for the appellant. . 
Damodar Das for the respondent. 
The following judgment was delivered by 
CoLLisTER, J.—A preliminary objection is taken by learned counse 
for the defendant-respondent that no second appeal lies inasmuch as: th 
suit was of the nature cognizable by courts of small causes and the value 
of the subject matter did not exceed Rs. 500. The plea rests upon Sectior 
102, C. P. C Learned counsel for the plaintiff-appellant, on the othe: 
hand, contends that it was.a suit for an account within the meaning of 
Article 31 of the second schedule of the Provincial Small Causes. Court: 
Act. 
The plaintiff-firm alleged that at the request of the defendant fitm 
expressed in a letter dated November 15, 1930, it sent on November 17. 
1936, 56 maunds and 171% seers of gur, the price of which was Rs. 311-6-9. 
from Tilhar in the Shahjahanpur district to the defendant-firm at Lalitpur. 
In spite of demands the defendant-firm did not pay the price of the gur, 
and accordingly the plaintiff-firm claimed a sum of Rs. 347-8, being the 
price of the gur purchased by it, plus interest plus a sum of Rs. 5 which was 
spent in sending a man to Lalitpur to demand payment. 

- The defendant-firm alleged that by a letter dated November 13, 1930, 
the plaintiff firm sent it the rate of gnr at Tilhar and that the defendant- 
firm thereupon ordered 51 maunds to be supplied immediately. It was 
not however until November 24, 1930, that the railway receipt arrived 
and the goods themselves were not received until November 29. ‘The 
quantity actually supplied was 52 maunds 14 seers and not 56 maunds 1714 
seers as alleged by the plaintiff-firm; and the gër was of inferior quality. 
Thereupon a number of letters were S between the plaintiff-firm 
and the defendant-firm, and ultimately the defendant-firm kept the gwr 
on behalf of the plaintiff-firm. Subsequently, under instructions from 
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he plaintiff firm the gur was sold. Thereafter the manager of the plain- cam 
iff-firm came to Lalitpur and was paid Rs. 213, being the price of the gur —— 
fter deducting incidental charges, and the account’ was thus adjusted. 2 

The question whether the suit for the recovery of a specific sum is jia „LaL 
ı “suit for an account” within the meaning of Article 31 of the second i 
chedule of the Small Causes Courts Act will depend upon the nature of the aucona 
nvestigation which is required in order to afford relief to the plaintiff; 
f in order to grant relief to the plaintiff it is necessary to take accounts, 
he suit will be one for an account within the meaning of Article 31—vide 
Meriappe Nadan v. Arunchalam Chetty.’ 

In the present case it is not suggested that there had ever been any 
»xrevious dealings between the plaintiff-firm and the defendant-firm, and 
hus there were no credit and debit entries in the accounts of the parties 
which had to be mutually adjusted against each other. 

In the case of Hans Raj v. Ratni alias Jwala Dei? the plaintiff had 
ued as widow of a deceased Brahman priest to recover from the defendant ; 
ertain books containing lists of the clients and her late husband and also 
1 sum of Rs. 60 on the allegation that the defendant had been entrusted 
vith the books and had realised the money as her agent for the purpose 
f carrying on the business of her deceased husband, and, contrary to the 
erms of the agency, had not handed over to her the money which he had 
sbtained from the clients. It was held that this was a suit of the nature 
sognizable by a court of small causes within the meaning of Section 586 
f the then Code of Civil Procedure. At page 202, the learned Judges 
»bserved: 

The mere fact that accounts may have to be taken for the purpose of 
ascertaining the amount due to the plaintiff cannot give the suit the 
character of a suit for an account. 

In the case of Indar Mal v. Baldeo Das Parbbu Dial, it was held that 
| suit for the recovery of a sum of money the precise amount of which 
annot be ascertained unless the accounts of the parties have been examined 
s a suit cognizable by a court of small causes. 

Then there is the case of Malaya Pillat Nadan v. Venganam Chetty* 

n which a suit was brought against an agent for the value of goods received 
ind not accounted for by him. The plaintiffs had sent some dried chil- 
ies to the defendant to be sold by him as their agent; but the latter did 
ot fully account for the goods entrusted to him and was thereupon sued 
‘or the value of the goods not accounted for. The defendant, while ad- 
nitting that he had sold a smaller quantity than was received by him, 
iccounted for the difference by saying that there was a shortage on account 
f the chillies having dried up. It was held by a learned Judge of the 
Madras High Court that the suit was not a suit for account and was, 
herefore, cognizable by the small cause court. 

I am clearly of opinion that the present suit was not a suit for an ac- 
ount within the meaning of Article 31 of the Second Schedule of the Small 
Sause Courts Act. It was, therefore, a suit of the nature cognizable by 
he small cause court and consequently no second a peal lies to this Court. 

The objection is accordingly allowed and this appeal is dismissed with costs. ° 

Permission to file a Letters Patent Appeal is refused. ' 


133 Ind. C 16 *L LR. 27 All. 200 
"12 A. L J. 230 “24 Ind. C. 764 


150 


Collister, J. 


1176 HIGH COURT [1936 


CHOTEY LAL (Phintiff) 
VETSHS 
SUDERSHAN LAL AND ANOTHER (Defendants) * 
Mortgage—Claim for possession on the basis of e valid sale deed—Person in possession 
without valid title bad paid off a prior simple mortgage—W bether con set “, 
such payment as shield against clatm for possession. 

In a suit for declaration of title and recovery of possession of property i 
was found that the defendant was aware of the previous contract in favou 
of the plaintiff and accordingly the sale deed in favour of che plaintiff 
though registered subsequently, must prevail as against the sale deed in favou 
of the defendant. The defendant, however, contended that the plaintif 
should not be given a decree for possession unless and until he paid the amoun 
which the detendant had paid in discharge of a prior simple mortgage 
Held, that whatever rights the defendant acquired by paying off the prio 
simple mortgage he could enforce in proper proceedings taken for the purpose 
but he was not entitled to use such payment as a shield and resist the plaintiff’ 
claim for possession until he had been paid such amount. Bijes Seran Sak 
v. Rudra Bagesbwari Prasad Babedur Sabi, 1930 A. L. J. 531 applied; Ren 
Charen Lonis v. Bhagwan Das Mabeshri, I. L. R. 48 All. 443 disttngnsshed 

LETTERS PATENT APPEAL against the order of the HoN’ BLE Mr 
JUSTICE ALLSOP. 


B. Malik for the appellant. 
M. L. Chaturvedi for the respondents. 


The Court delivered the following judgment:— 


Letters Patent Appeal No. 24 of 1935 is a plaintiff's appeal arising ou 
of a suit for a declaration of title and for recovery of possession of hal 
share in a shop. This shop had belonged to Bijai and Sri Gopal in equa 
shares. In 1917 Bijai mortgaged his half share in this shop along with hi 
share in another house to one Gulzari Lal, who sold his mortgagee rights ti 
Babu Ram. On August 12, 1918, Bijai first executed a sale deed of hi 


. half share in the shop in favour of the present plaintiff, but declined to ge 


it registered. On August 15, 1918, on the other hand, he executed a sal 
deed of the same half share in favour of the defendant Sri Gopal, an 
presented it for registration on August 20, 1918. The present plaintif 
then applied before the District Registrar for compulsory registration oj 
his sale deed which was registered on November 29, 1918. Money hac 
been left in the hands of the plaintiff and also in the hands of Sri Gopa 
for payment of the earlier mortgage of 1917. In 1919 both these vendee 
appear to have deposited the mortgage money under Section 83 of the olc 
Transfer of Property Act, but the martgagee took out the amount depositec 
by Sri Gopal. Sri Gopal had thus paid Rs. 440 in discharge of the prio: 
mortgage of 1917. e plaintiff on the other hand took out the money 
which he had deposited to the credit of the mortgagee. Later on Sr 
Gopal redeemed another usufructuary mortgage which was for Rs. 30C 
and has remained in possession since. In the present suit it has now beer 


found by the lower appellate court that the defendant was aware of the 
*L. P. A. 24 of 1935 
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srevious contract in favour of the plaintiff and that accordingly the sale Gm 
Jeed in favour of the plaintiff, though registered subsequently, must pre- {936 
vail as against the sale deed in favour of the defendant and the plaintifs  — 
title to the property must be conceded. The defendant had also pleaded™"™* ae 
that the plaintiff should not be given a decree for possession unless and suoman 
until he paid the amounts which the defendant had paid in discharge of Lar 

the two earlier mortgagees. So far as the discharge of the usufructuary 70 
mortgage is concerned, there can be no doubt that the defendant is entitled cœ. J. 
to recover that amount. He could not obtain possession by virtue merely Bemet, J. 
of the sale deed taken from the vendor but got ion when he 

redeemed the usufructuary mortgage. He is eae caused to hold 
up this mortgage money as a shield and cannot be ousted unless and until 
he has been redeemed. Indeed this part of the decree has not been chal- 
lenged before us. 

The difficulty arises as regards the claim of the defendant to be re- 
imbursed on account of the payment made by him in discharge of the 
earlier mortgage of 1917. It may seem fair that the defendant who has 
freed the property from this earlier liability should be allowed to recoup 
himself, particularly as the plaintiff had undertaken in his sale deed to 

i ge this earlier mortgage. There was accordingly an obligation on 
the plaintiff to discharge this mortgage and the defendant has in fact dis- 
charged it. If the suit had been brought within three years of the pay- 
ment made by the defendant we would have felt no difficulty because 
under Section 69 of the Contract Act the defendant would have been 
entitled to be recouped, and we would have put the plaintiff on terms. 

The difficulty in the present case is created by the circumstance that 
the suit was brought more than six years after the payment but within 12 
years of the mortgage and of the date when the mortgage money had 
fallen due, the date fixed in the mortgage deed being two years. The 
question which arose in this case was whether a person who has purchased 
property from the vendor under a deed which has to be set aside and who 
has discharged a prior simple mortgage is entitled to use such pavment as 
a shield and resist the plaintiffs claim for possession until he has been 
paid such amount. ‘The learned single Judge of this Court considered 
that the case was governed by the principle laid dowa by their Lordships 
of the Privy Council in the case of Ram Charan Lonia v. Bhag- 
wan Das Mabesbri: That was a somewhat peculiar case. One Gopal 
Das and adult sons of his had previously executed a mortgage deed carrying 
a high rate of interest. ‘There was no suit brought to recover the amount 
but interest was accumulating fast. In 1912 Gopal Das entered into a 
contract with one Mst. Muhammad-un-nisa for the sale of 16 annas share 
‘n one of the three mortgaged villages. Subsequent to this he entered into 
a contract to sell the entire mortgaged property to the defendants-appel- 
lants before their Lordships. As observed by their Lordships: 

Gopal Das apparently soon repented of both contracts and would per- 
form neither. 

But at the time of the second contract the first contract was still in 
force. Mst. Muhammad-un-nisa got the matter settled, but the defene 
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dants brought a suit for specific performance of the contract in 1915 
which was decreed in February 1917, and a sale deed was executed com 
pulsorily and possession was delivered under the order of the Court i 
1918. Under the sale deed, which was executed under the authority o 
the Court, money was left in the hands of the purchasers to discharge thi 
earlier mortgage. The mortgage was actually discharged by the defen 
dants and ne paid a large sum of money out of the purchase pric 
towards it. In the meantime in September 1916 the suit which went up ir 
appeal to their Lordships of the Privy Council was instituted by the son 
of Gopal Das, with the exception of one who had joined in the previou 
transaction. ‘heir Lordships held that the transaction was a prudent one 
but that the contract for sale was invalid and was not binding on th 
plaintiffs. It had therefore to be set aside. The question then aros 
whether the order of the High Court directing that the plaintiffs should a 
a condition precedent to their raking over possession pay the amount o: 
the previous mortgage debt which had been discharged by the defendant 
or not. Their Lordships observed that the earlier mortgage had in no way 
been impeached or questioned in ths suit by the plaintiffs and its term: 
were such that in substance they were neither excessive nor unconscionable 
and that upon that view the mortgage was valid. ‘Their Lordships pointec 
out that in strictness, possibly, the defendants’ obligations as purchaser: 
under an invalid contract should be alone dealt with in the suit, and thei 
rights as mortgagees, whatever they were, be reserved for determinatior 
in another proceedings. But their Lordships agreed with the observations 
of one of the learned Judges in this Court that it was pre-eminently a cas 
in which the Court being seised of the whole matter, should make such an 
order as may terminate the controversy and do justice between the parties. 
Their Lordships accordingly held that it was just that the mortgage should 
for that purpose be treated as a usufructuary mortgage and the possession 
of the defendants be treated as possession thereunder with the result that 
during that possession they would be entitled to no interest, but, on 
the other hand, would not be accountable for profits, and that the plain- 
tiffs must redeem them. In that case the suit had been instituted even 
before the payment by the defendant, and therefore it could not be sug- 
gested that three years had expired before the suit was filed so as to deny 
to the defendants their rights under Section 69 of the Contract Act. It 
was in the circumstances of such a case that their Lordships held that the 
defendants were entitled to be repaid the amount which they had paid. 
The suit had been brought by Hindu sons for setting aside an alienation 
which had been made as a result of the contract entered into by the 
manager and other adult members of the family and the amount had been 
paid by the defendants in discharge of a mortgage which was binding on 
the family, and was-therefore for legal necessity. It seems to us that the 
facts of that case are quite different from the present case and the prin- 
ciple laid down by their Lordships in that ruling cannot be applied to the 


case before us. 


On the other hand, the present case has a very close resemblance to 
the case of Bijai Saran Sabi v. Rudra Bageshweri Prasad Babadur Sab”. 


"1930 A. L, J. 531 
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[n that case the plaintiffs had priority of title by virtue of an auction pur- vn 
chase, whereas the defendants’ purchase was on account of a subsequent 77 
sale deed; but the defendants had taken the sale deed and entered into __ 
possession by virtue of it. It also appeared that the defendants had some Cormy Lat 
zarlier simple mortgages on the property which were subsisting at the time 
of the suit brought by the plaintiffs. The claim for the plaintiffs was 
ased on their prior.title and was one for possession and mesne profits. _|— 
The defendants, however, pleaded in the alternative that the plaintiffs must “CG 
-deem the earlier mortgages which the defendants held over the property. Bessst, J. 
[his High Court repelled this contention and their Lordships of the Privy 
Council upheld the decree. Their Lordships pointed out that the only 
ee for consideration was whether the plaintiffs were entitled to oust 
che possession of the defendants without redeeming certain mortgages of 
1904, which the trial Court had held were valid and subsisting mortgages 
ind then remarked: 
Now admittedly these mortgages were not usufructuary mortgages, 

and as the plaintiffs (respondents) have been held to be and are the 

owners of the equity of redemption it is impossible to see under what 

title the defendants (appellants) can claim to resist the decree for posses- 


ton, 
Their Lordships accepted the view expressed in this Court to the effect 


1936 


Y. 
SUDERSHAN 
LaL 


hat 
the defendants (appellants) got possession by virtue of the sale of 1908. 
If the sale is invalid they must surrender ion of the same because 
their mortgages did not give them any right of possession. 

Their Lordships further observed that whatever rights they have 
inder their mortgages they could no doubt enforce in proper proceedings 
aken for the purpose, but there was no principle or authority which 
nabled the defendants as contended by them to set up their mortgages as 
hields against the plaintiff-respondents’ claim for possession. 

The only distinction that can be pointed out is that in that case the 
lefendants had themselves held the earlier simple mortgages and had not 
raid off such mortgages. In the present case the defendant had paid off 
n earlier mortgage. But under Section 92 of the Transfer of Property 
\ct by paying off such a mortgage the defendant acquired the same rights 
s the mortgagee. We therefore fail to see any material distinction bet- 
reen this case and that decided by their Lordships of the Privy Council. 
n our opinion the present case is governed by that ruling. 

As regards the defendant’s Letters Patent Appeal 46 of 1935, the 
mly point urged before us is that in view of the provisions of the old 
ection 61 of the Transfer of Property Act the plaintiff must redeem all 
he mortgages together and must therefore discharge not only the amount 
ue under the usufructuary mortgage but also the amounts due under the 
revious simple mortgages. Reliance is placed on the ruling of their 
ordships of the Privy Council in the case of Penaganti Roemrayanimgar v. 
{aharaja of Venkatagiri®. ‘That, however, was a case where two docu- 
ients were executed on the same date, one being a possessory mortgage 
nd the other a lease by the mortgagee to the mortgagor. Under the. ° 
itter document there was a liability for regular payment of rent and a 

‘L L R. 50 Mad. 180 i 
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charge was created for the arrears. Their Lordships on p. 190 accepted th 
contention urged on behalf of the defendant-appellant that the two deed 
should be read together as they formed parts of one transaction, the leas 
being in the nature of machinery for the purpose of realising the interes 
due on the mortgage, and accordingly applied the provisions of Section 6: 
of the Transfer of Property Act and held that the defendant wa 
entitled to add the sums due on account of arrears to his claim for th 
mortgage money with interest. Indeed their Lordships observed: 


If the defendant did not set up his charge for the arrears of rent u 
this suit serious questions might well arise as to whether he would b 
entitled subsequently to bring a suit to enforce that charge. 


That was a case of an anomalous mortgage or at least a combinatio: 
of a simple and usufructuary mortgage in one single transaction. We d 
not think that their Lordships intended to lay down that if there is © 
usufructuary mortgage and there are also earlier simple mortgages, th 
plaintiff cannot redeem the usufructuary mortgage without paying th 
amounts due under the simple mortgages and cannot insist on the mort 
gagee bringing his suit to recover the amounts due on the simple mortgage: 
The case is therefore clearly distinguishable. 

We accordingly allow the appeal of the plaintiff with costs and settin; 
aside the decree of the learned Judge of this Court restore that of th 
lower appellate court. The defendants’ appeal is dismissed with costs. 


RAM DULARI AND ANOTHER (Defendants) ` 
VETSHS 
DEO NARAIN (Plaintiff) «np MAHABIR AND ANOTHER 
(Defendants) * 


 Merrisge—Suit for declaration that certain person is wife of plaintif —W be 


plaintif must prove. 

Where in a suit for a declaration that a certain person is the wife of tb 
plaintiff, the factum of marriage and alternatively its validity are deniec 
beld, that it is the duty of the plaintiff to prove not only that a marriag 
was performed, but that it was validly and legally performed. 

Rem Harakb v. Jagernath, I. L. R. 53 AJl. 518 referred to. 

SECOND APPEAL from a decree of V. PraxasH Esg., Subordinat 
Judge of Basti, reversing a decree of Basu MOHAN SHANKAR SAXENA 
Additional Munsif. 

Ram Anugrab Narain Singh for the appellants. 

M. Waliullab for the respondents. 


The following judgment was delivered by 


COLLISTER, J.—This appeal arises out of suit No. 680 of 1930 whic. 
was instituted by Deo Narain under the guardianship of his father, Raj 
Ram. ‘The suit was for a declaration that Mst. Ram Dulari was the plain 
tiff’s wife. He impleaded as defendants Mst. Ram Dulari herself and als 
one Ram Nain under the guardianship of his father Bisheshar, Bishesha 
himself, Mst. Ram Dulari’s grand-mother, Mst. Sona, and two other person: 
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xy name Mahabir and Ram Khilawan. Another suit, suit No. 557 of Gm 
(930, had been instituted by Ram Nain under the guardianship of his 7 
father. The record of that suit and of the subsequent appeal is not before ai 

ne, but I am informed that it was a suit for a declaration that Mst. Ram Ram | Doan 
Dulari was the wife of Ram Nain and for an injunction against other 
lefendants in the suit—who, I am told were Mst. Sona; Deo Narain, Deo 
Narain’s father Raja Ram, and Mahabir—to restrain them from interfering Colltster, T. 
with Ram Nain’s right to have restitution of his conjugal rights. 

The Munsif tried the two suits together and in a consolidated judg- 
nent he decreed Ram Nain’s suit and dismissed the suit of Deo Narain. 
Deo Narain filed a separate appeal in respect of each suit and was successful. 
Che result was that Ram Nain’s suit—Suit No. 557 of 1930—-was dismissed 
ind Deo Narain’s suit—suit No. 680 of 1930—was decreed. The learned 
Subordinate Judge in allowing Deo Narain’s appeal in suit No. 680 of 
1930 and decreeing the suit has not only granted him a declaration to the 
“fect that Mst. Ram Dulari is his wife, but has also given him an injunction; 
zut an examination of the plaint shows that no injunction was sought for. 

Ram Nain has appealed to this Court from the decree of the lower 
ippellate court in suit No. 680 of 1930 (Appeal No. 276 of 1931), but he 
as not appealed from the decree in suit No. 557 of 1930 (Appeal No. 272 
Ý 1931) which has, therefore, become final 

Mst. Ram Dulari and her grand-mother, Mst. Sona, contested the suit 
n a joint written “statement, and another written statement was filed on 
half of Ram Nain and his father Bisheshar. All the above four defen- 
lants denied the fact of marriage between Mst. Ram Dulari and Deo 
Narain plaintiff. Mst. Ram Dulari and Mst. Sona in Paragraph 1 of their 
idditional pleas stated that defendant No. 1, i.e., Mst. Ram Dulari had 
10t been married to the plaintiff or to any one else. Ram Nain and his 
father stated as follows:— 

‘Defendant No. 1 has not been married to the plaintiff. She is not 
uis wedded wife in any case.” 

Although Mst. Ram Dulari had denied her marriage with either Deo 
Narain or Ram Nain, she did not appeal from the decrees of the trial 
caurt. She has, however, joined with Ram Nain as an appellant in this 
econd appeal which is now before me. 

The learned judge of the lower appellate court has assumed that Mst. 
Xam Dulari was married either to Ram Nain or to Deo Narain. He 
states, “The only point before me for determination is with whom was 
Ram Dulari married, whether Ram Nain or Deo Narain.” Then upon 
ı consideration of the evidence of the witnesses who were examined for 
ther party and having regard to the circumstances and probabilities he 
irrived at the conclusion that it was to Deo Narain and not to Ram Nain 
hat Mst. Dulari had been married. Learned counsel for the defendants- 
ippellant pleads before me that the judgment of the lower appellate court 
s vitiated by the fact that the learned judge has recorded no finding as to 
whether the essential ceremonies of marriage were performed, i.e., the 
taptapadi and the invocation before the sacred fire. On behalf of the 
plaintiff-respondent, on the other hand, it is contended that once the* 
factum of marriage is proved, there will be a presumption that such 
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marriage was legally and validly performed, and since no evidence has beer 
given to rebut that presumption, Mst. Ram Dulari must be held to be thi 
lawful wife of Deo Narain on the principle of fectum valet. 


Ram | Doxa The first authority to which learned counsel for the vlaintiff-respon- 


eee Neat 
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dent has referred me is that of Inderun Valungypooly Laver v. Rama- 

saumy Pandia Taksver'. That was a case decided in 1869. It was a sui 

relating to a right of succession to property and a question before the cour 

was whether one of the plaintiffs was the wife or a concubine of thi 

deceased owner and whether the other plaintiff was his legitimate son. A 

page 158, their Lordships of the Privy Council observed:— 
Then, if there was a marriage in fact, was there a marriage in law? Wher 
once you get to this, viz., that there was a marriage in fact, there would b 
a presumption in favour of their being a marriage ın law. 

In Brindabun Chandra Kurmokar v. Cbhundra Kurmokar’, the plain 
tiff has sued for restitution of conjugal rights. At page 142 we find th 
following observation of the learned Judges:— 

We are of opinion that it being found by the Sub-Judge tha: 
there was a marriage, that the mother made a gift of the bride, and that th 
nuptial rites were recited by the priest, he ought to have presumed in thy 
absence of anything to the contrary, that the marrage was good in law 
and that all the necessary ceremonies were performed. , 

The learned Judges relied on the case of Inderun Valungypooly Taver 
y. Ramasawmy Panda Talever, referred to above. 

In Fakirgaudas v. Gang, a question before the High Court at Bombay 
was whether a marriage between members of different sects of thy 
Lingayet caste was or was not legal. The plaintiff had sued for the posses 
sion of his wife and the defence was that there could be no lawful mar. 
riage between them. The factum of marriage was admitted and at pag 
279 the learned Judges said: 

It has been contended in this Court that the fact of marriage havins 
been admitted, it must be presumed to be valid, and that it was for defen- 
dant to prove that the marriage was invalid. We are of opinion that bott 
these contentions are correct. 

In Mahentewa v. Gangawa"*, the plaintiff had sued to recover certair 
property on the allegation that she had the right of inheritance. A ques- 
tion before the court was whether a marriage between a man of the Pancha. 
caste and a woman of the Kurbar caste was valid. ‘The court held the 
validity of the marriage and at page 697 it observed: 

It has been held by the Judicial Committee in Inderun Velungy pool) 

Tever v. Remosewmy Pendis Talever, 13 Moore’s I. A. 141, that when thi 
facium of a marriage is proved, the presumption is that it is valid in law 
and in that case there was nothing illegal in the inter-marriage of member: 
of different sub-divisions of a Shudra tribe. The onus would, therefore 
appear to lie upon the party alleging the legality by reason of immemoria 
custom to prove such prohibiting custom. 

The next authority in order of ‘time among those referred to by 
learned counsel for the plaintiff-respondent is the case of Mouji Lal v. 
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‘handrabati Kumar. That case was concerned with a grant of letters Gm 
f administration, and one of the questions before their Lordships of the ,,, 
rivy Council was whether the respondent in that appeal was the legitimate i 
uld of the deceased owner. At page 707 we find the following Ram Duran 
ictum:— DEO R 
The second ground of attack upon the marriage rested upon the allega- ——— 
tion that the forms and ceremonies necessary to constitute a valid marriage Couisiir,: J. 
had not been gone through on the occasion in question. 
On this point also the opinion of the learned Judges of the High Court 
was in favour of the marriage, and their Lordships think, rightly. To 
such matters of form and ceremony the established presumption in favour ` 
of marriage undoubtedly applies. 
In Biswanath Das Ghose v. Shorashi Bala Das, a certain person, 
rhose father was a Kayastha, but whose wife, i.e., the mother of the 
laintiff, was a Tanti, sued for a declaration that be was entitled to his 
ather’s property. The learned Judges, relying upon the case of Inderun 
‘alungypooly Taver v. Ramasawmy Pandia Talever’, held that in view of 
he finding of the court below that there had been a marriage in fact bet- 
reen the father and the mother of the plaintiff, there was a presumption 
hat a marriage was valid and according to law and that the onus lay upon 
ae defendants to displace that presumption. 


The last case which has been cited on behalf of the plaintiff respon- 
ent is Bai Gulab v. Jiwanlal Harila. A minor girl bad sued for a decla- 
ation that her marriage with the defendant was null and void by reason 
f the fact that she was a Sudra and the defendant was a Vaishya. It 
‘as found that the plaintiff was the illegitimate daughter of a Vaishya 
ather by a Sudra mother. At page 878, the learned Judges of the 
wombay High Court, relying again upon the case of Inderun Valungy- 
ooly Taver v. Ramasawmy Pandia Talaver, held that where there is a 
iarriage in fact, there is a presumption in favour of there being a mar- 
iage in law. 

The first case to which reference has been made on behalf of the 
efendants-appellant is Surjya Moni Dasi v. Kali Kenta Das’. That was 
suit for restitution of conjugal rights and it was held that when in such 
suit the validity of the marirage is disputed, it is not enough to find that 
he marriage took place, leaving it to be presumed that the rites and 
eremonies necessary to constitute a legal marriage in the particular 
ase were performed; the court must find specifically what these rites 
ad ceremonies are and whether they were performed. ‘The learned 
udges referred to the case of Inderun Valungypooly Taver v. Ramasawiny 
‘ondia Talaver, but distinguished it on the ground that before their 
ordships of the Privy Council a question of inheritance was involved. They 
hen distinguished the case of Brindabun Chandra Kurmoker v. Chundra 
“urmokar™, to which case also reference has already been made in this judg- 
aent—and they remarked that 


in that case, however, there appear to have been findings by both lower 
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courts with regard to the rites and ceremonies ormed at the alleged 
marriage, and on those material che Judges of this Court who heard the 
case were able to arrive at an independent opinion and at a finding reversing 


Rau Durar the findings of both lower courts. In this case there are absolutely no 
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materials to enable us to come to any finding on this point, 
In considering the question of presumption the learned judges at page 
§0 observed as follows:— 


However much such a presumption may be taken as rightly arising in 
cases involving questions of inheritance so as to avoid illegitimacy, we 
cannot agree hacen | ener could have the effect which 
the learned pleader for the respondent would wish us to give it. In this 
case the validity and legality of the marriage is one of the essential points in 
issue, and we cannot hold that we are entitled to presume from the mere 
finding that the marriage was celebrated that all the rites and ceremonies 
necessary to constitute a legal and valid marriage were performed. On this 
point the lower courts should have come to a distinct finding. 

The above case was followed by a learned Judge of the Rangoon High 
Court in Rampiyer v. Deva Ram". The plaintiff had sued for restitution 
of conjugal rights and the defence was that there had never been a mar- 
riage or the pretence of 2 marriage. It was held that when, in a suit for 
restitution of conjugal rights, the validity of the marriage itself is dis- 
puted, the court must find specifically what, according to the customs of 
the caste to which the parties belong, are the rites and ceremonies neces- 
sary to constitute a legal marriage and whether in the particular case they 
were performed. 

In Ram Haraksh v. Jagarnath™, the mother of a Brahman girl aged 
9 had given her in marriage to a man between 25 arid 30 years of age 
without obtaining the consent of the girl’s paternal uncle to the marriage. 
The paternal uncle thereafter managed to obtain a certificate of guardian- 


_ ship and then secured possession of his minor niece by applying to the 


District Magistrate under Section 552, Cr. P. C. Thereafter the husband 
of the girl sued for a declaration that she was the wedded wife and also 
for a decree granting restitution of conjugal rights. The paternal uncle 
denied the fact of marriage and also pleaded unchastity on the part of the 
girls mother. ‘The trial court found that the marriage had taken place 
and had been solemnised with due performance of the rites enjoined by the 
Shastras. It gave the plaintiff a declaratory decree, while dismissing the 
claim for restitution of conjugal rights on the ground of immaturity of 
age. That decision was reversed by the lower appellate court. It was 
held by a Bench of this Court that, ic not being alleged or proved that the 
marriage was performed by - or fraud, the doctrine of factum valet 
would apply and the marriage was valid. At page 829, however, the 
learned Judges, in discussing the encore of Jacinp valet, gave utterance 
to the following observation:— 
In order to attráct the application of the doctrine of factum valet the 
essential conditions which must be present in the case are: (1) that the 
marriage was performed between two people belonging to the same caste 
E or to certain recognised sub-divisions of the said caste; (2) that these two 
people did not stand to each other as relations within the prohibited degrees; 
2IL L R. 1 Rang. 129 PI, L R. 53 AlL 518 
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and (3) that the marriage was ormed with the essential ceremonies, Gm 
including the final ceremony of sapta pads. ae 
When a suit is instituted for a declaration that a certain lady is the 7° 
wife of the plaintiff, the declaration sought for is that she is his lawful Ram Doran 
wife. It seems to me, therefore, that when the factum of marriage and, | Naraw 
alternatively its validity are denied, as in the present case, it is the duty of 
the soidisant husband to prove, not only that a marriage was performed, Coser, J. 
but that it was validly and legally performed. In a suit of this character, 
i.e., in a suit for a declaration that a certain person is the wife of the plain- 
tiff, the validity and legality of the alleged marriage are of the very essence 
of the case. In the present suit, as I have already said, the fact of mar- 
riage was clearly denied, and the defendants Nos. 6 and 7 further denied 
the legality of any marriage which might have taken place, for in Para- 
graph 1 of their additional pleas they state: 
“She is not his wedded wife in any case.” 
Since the courts below did not think it incumbent upon them to 
consider the legality of the alleged marriage, it is necessary to remand the 
case to the lower appellate court and obtain a finding on the point. I 
accordingly remand the case under Order 41, Rule 25, C. P. C. to the 
lower appellate court with a direction to try the following issue:— 
Whether such ceremonies as are regarded as essential in the caste to which 
the parties belong were performed and whether the marriage was such as 
would be recognised as valid among members of this caste. 
The parties will be at liberty to adduce such further evidence as may 
be available to them on the above issue. The finding should be returned 
within two months. ‘Thereafter the usual ten days will be allowed for 
objections. i 





SPECIAL BENCH Qn 
STAMP REFERENCE BY THE BOARD OF REVENUE" Gé 
Stamp Act (II of 1899), Secs. 6, 2(5) (0), 2(17) end Sch. I, Arts 15 end 41 
—Deed containing stipulations binding executant to deliver bis crop to obligee Aprd 28 
—Further provision bypotbecating crop as security for payment of money 7 
advanced by obligee-—Deed fills dual character of mortgage end bond—Duty uyan, J. 
payable as provided in Sec. 6—Art. 5, Exemption («)—Agreement for Hasnms, J. 
sale of crop containing several snbsidiery covensnts—Docrment falls tender Racwupar 
Exemption (a) to Art. 5—Art. Exemption («)—Delivery of grain incidental SINGH, J. 
to obligation to sell—Case falls not under Art. 15 but under Exemption (a) 
to Art. 5. 
Where a deed contains a stipulation binding the executant to deliver 
his sugarcane crop to the obligee under the deed, and also provides that the 
sugarcane crop is hypothecated as security for payment of money advanced 
by the obligee. Held, that the deed in question fills the dual character 
of a mortgage and a bond, as defined in Sec. 2(17) and Sec. 2(5) (c) 
respectively of the Stamp Act. The necessary result is that Sec. 6 of the 
Stamp Act becomes applicable to a deed of this kind, and the highest of 
the two duties provided for by the Stamp Act is payable. In the matter 
of Gajraj Singh, I. L. R. 9 All. 585 relied on. 
Where the principal agreement, embodied in a document, is one fog ° 
*Misc. Case 34 of 1936 
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sale of sugarcane crop, and all the other covenants which follow are c 
a subsidiary or auxiliary nature, and none of them is independent of tl 
main agreement which it was the object of the parties to reduce int 
writing. Held, that the document in questioh is “an agreement for « 
relating to the sale of goods or merchandise exclusively”, as contemplate 
by Exemption (#) to Art. 5, Sch. I, Stamp Act. 

Kyd v. Mabomed, I. L. R. 15 Mad. 150 reked on. 

Where delivery of grain or other agricultural produce is incidental c 
merely ancillary to the obligation to sell grain or other agricultural produc 
such agreement is not a bond but an agreement to sell goods and the case fal! 
not under Art. 15, Stamp Act, but under Art. $ so as to attract the applica 
tion of Exemption (e). Further assuming that the instrument in ques 
tion fills 2 dual character and can be regarded both as a bond and an agree 
ment for or relating to the sale of goods or merchandise exclusively, Ar 
15 does not apply as ex bypothess it can apply only if such an agreement i 
not specifically provided for and as Art. 5 expressly deals with agreement 
of ‘this description the operation of Art. 15 is excluded. 

ORDER dn a reference submitted by Junior Secretary, Board o: 
Revenue, United Provinces, Allahabad under Section 57(1) of the Stam; 
Act. 


Shib Charan Lal for the applicant. 
Mubemmad Ismail (Government Advocate) for the Crown. 


The Court delivered the following judgment:— 
This is a reference under Section 57 of the Stamp Act (II of 1899 


7, by the Board of Revenue for decision by this Court of the questio: 


whether a certain document is a “bond” within’ the meaning of Claus 
(c) of Sub-section (5) of Section 2 of the Stamp Act, chargeable unde 
Art. 15 or a mortgage of crops chargeable under Article 41, or a simpl 
agreement for sale of goods and merchandise within the purview o 
Exemption (a) to Article $ of the Stamp Act. 
instrument in question was executed by one Thakuri Singh i» 
favour of a firm styled Messrs. Kila Chand Deva Chand and Company o 
Bombay, proprietors of Kesar Sugar Works, Baheri. The latter had 
advanced to the executant of the instrument a sum of Rs. 40, apparently 
sometime before the execution of the document. The first stipulation 
contained in the document, expressly mortgages certain sugarcane crop 
belonging to the executant and standing in certain fields mentioned in th 
document. The deed proceeds to lay down that the executant wouk 
supply the aforesaid sugarcane crop exclusively to Kesar Sugar Works a 
a certain rate. Then follow a number of covenants incidental to thi 
supply of the sugarcane crop as agreed. One of the covenants is 
That the amount remaining due after supplying the whole of the sugar 
cane crop will bear interest at the rate of -|12|- per mensem from th 
date of this document to the date of repayment and the next harvest oj 
sugarcane belonging to any of my fields in the village will remain mort. 
gaged and will not -be transferred to anyone else, unless the whole of thi 
amount, including interest, is repaid out of the price of sugarcane 
There are some other stipulations as regards the time of payment, etc 
* ““Mortgage-deed” is defined in Section 2(17) so as to 
include every instrument whereby, for the purpose of securing money 
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advanced, or to be advanced, by way of loan, or an existing or future 
debt, or the performance of an engagement, one person transfers, or creates, 
to or in favour of, another, a right over or in respect of specified property. 

Article 41 makes specific provisions for stamp duty on mortgages of 
crops. If there had been no other complication and the instrument had 
evidenced a transaction whereby the executant hypothecated his sugarcane 
crop to secure the payment of the sum advanced to him, there could be 
no question as regards the nature of the instrument. It would have been 
a mortgage deed in respect of a crop, as provided by Article 41. As 
already indicated, however, the deed contains a specific stipulation by 
which the executant undertakes to supply the sugarcane crop therein 
referred to exclusively to Kesar Sugar Works. Such a stipulation is not 
an integral part of the transaction of mortgage embodied in the deed. That 
is to say, if this stipulation had found no place in the instrument, it would 
nevertheless have been a mortgage-deed. This aspect of the case is, to 
our minds, very material, in view of the definition of “bond” in Section 
2(5) of the Stamp Act. Therein “bond” is so defined as to include among 
others “any instrument so attested whereby a person obliges himself to 
deliver grain or other agricultural produce to another.” 

The instrument in question in this case is attested in the manner men- 
tioned in Section 2(5), Stamp Act. It is, therefore, clear that the parti- 
cular covenant by which the executant agrees to deliver his sugarcane crop 
to Kesar Sugar Works is a bond, as defined in Section 2(5), Stamp Act, 
and is chargeable as such under Article 15. This characteristic of the 
instrument is wholly apart and separable from its characteristics as a mort- 
gage. As already stated, if this covenant is deleted from the instrument, 
its character as a mortgage deed will remain unaffected. In this view, 
it is clear to us that the instrument in question fills the dual character of a 
mortgage and a bond. as defined in Section 2(17) and 2(5), respectively, 
of the Stamp Act. The necessary result of this view is that Section 6 of 
the Stamp Act becomes applicable to an instrument of this kind, and the 
highest of the two duties provided for by the Stamp Act is payable. 

The view taken by us is in accord with what was held by a majority of 
a Full Bench of five Judges in the matter of Gajraj Singh’. In that case, 
as in the present, the document contained a stipulation binding the exe- 
cutant to deliver his sugarcane crop to the obligee under the deed. There 
also the sugarcane crop had been hypothecated as security for payment 
of money advanced by the obligee. It was held by three learned Judges 
that the instrument filled the dual character of a mortgage-deed and a 
bond. It is true that no specific provision existed in the Stamp Act, 
which was then in force, as regards the mortgage of crops. Article 41, 
as it now exists, has since been introduced; but it seems to us that this will 
make no difference so far as the present reference is concerned. The defi- 
nition of “bond” and “mortgage-deed” are substantially the same in Act 
Il of 1899 (the present Act) as in Act I of 1879, which was in force when 
the Full Bench decided the case noted above. It was in view of the two 
definitions that the Full Bench arrived at the conclusion that the instru- 
ment before them was of a dual character. ‘The same considerations have 
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influenced our view. For these reasons, we think that the aforesaid rulin 
fully covers the present case. 

We have considered the language of Exemption (a) under Article ° 
which exempts from duty an 3 

agreement or memorandum of agreement for or relating to the sale c 
goods or merchandise exclusively, not being a note or memorandum chargt 
able under No. 43. 

It is clear that the document, taken as a whole, cannot possibly Ł 
considered to be a mere agreement. All mortgages must be agreement 
first and mortgages afterwards. To this extent the deed in question is a 
agreement; but as an interest in property is created by the document, it 
a mortgage, and not merely an agreement. Similarly, the stipulatio 
which, as held by us, amounts to a “bond” may be considered to be a 
agreement in so far as the executant agrees to do something; but falling ; 
it does within the definition of a bond, it is something more. Apart fror 
this, we do not think that the exemption already referred to applies to th 
case for the important reason that it is not “exclusively” an agreement fc 
or relating to the sale of goods or merchandise in view of our findin 
that it is also a combination of a mortgage of crops and a bond. 

The result is that we answer the reference as regards document No. | 
mentioned in the letter of the Junior Secretary to the Board of Revenu 
addressed to the Registrar of this Court in terms of this order. 

By the same reference we are required to determine the character o 
the following instrument:— 

(1) We vendors shall by our own management, superintendence ap 
cartage supply at least 800 maunds pukhta of Coimbatore sugarcane cro 
of 1342F., cultivated by ourselves in the aforesaid village, by the five see 
pukhta Pilibhit weight, free from patai, agola and roots, at the weighin 
machine of the purchasers from the beginning of Aghain upto the tim 
factory works, at the rate of Rs. 30 per 100 maunds, weighing pure sugat 
cane only, and shall set off one seer per maund at the time of accountin 
for shortage ey 

(2) We vendors daily supply the quantity of sugarcane as fixe 
by the purchasers. If for the factory being closed or for some othe 
reasons, supply of sugarcane is not accepted, we shall not get the can 
weighed and peeled off but the purchasers shall have to inform vu 
about it a day before. 

(3) Should the supply of sugarcane contain dried cane, or such a 
has been peeled off some days ago, or burnt or eaten by beasts, and shoul 
the factory servants disapprove of the same, they should be entitled no 
to weigh it. 

(4) The vendors must supply 800 mds. of sugarcane within the tim 
fixed in accordance with the daily allotment. If the quantity supplied b 
less, or nil, they agree to pay Rs. 5 p.c. as costs and on the quantity, b 
which the quantity supplied is short of the stipulated quantity. 

(5) We vendors have received Rs. 195 per separate receipts, scribe: 
today, as advanced from the purchasers. This amount will be set of 
towards the price of sugarcane, and we shall get from the purchasers th 
price of the quantity worth Rs. 195, by means of receipt or endorsin; 
an entry in the register. 

- (6) We vendors shall deposit Rs. 5% of the price of sugarcane supplie 
with the purchasers as security money, and this will be credited to ou 
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account at the time of accounting at the end of the stipulated period. 
Should the contract remain incomplete, the purchasers would be entitled 
to deduct from the security money such penalty which if any may accrue 
due to the purchasers on account of short supply of sugarcane. 


(7) Should any sum remain due from the vendors at the end of the Rermen 


supply of sugarcane, the vendors shall be liable to pay the sum into 1% 
interest per month from today, but if any money is found due to the 
vendors the sum shall be payable without any interest. 

(8) Should the vendors not supply the sugarcane or make Kand Siah’ 
or sell it elsewhere, they shall be liable to pay back the above amount into 
50% as interest not waiting for the period stipulated for this from our 
person and all property. 

The instrument is not attested. The Board of Revenue are inclined 
» think that it evidences a mortgage. We have considered all the clauses 
curring in deed, and are unable to find any hypothecation of the sugar- 
ine crop then standing or to be grown subsequently. ~ To our minds the 
strument is a simple agreement to sell sugarcane crop. The promiser 
idertook to supply 800 maunds of Coimbatore sugarcane crop. The 
irious clauses which follow the principal agreement contained in the first 
ause are subsidiary covenants, and do not take the transaction out of the 
itegory of an agreement to sell sugarcane crop. The fact that the 
romisor agreed to leave 5% of the price in the hands of the vendee as 
curity does not amount to anything more than an incidental covenant 
curring in an agreement to sell a certain commodity. The 7th clause 
erely contemplates the liability of the promiser to refund the whole or 
rt of Rs. 195 received by him in anticipation of the supply of sugarcane 
‘op to which the agreement relates. ‘The 8th and the last clause is merely 
sequential on the promiser being guilty of the breach of his under- 
king. 

The learned Government Advocate has strenuously contended that 
le instrument in question is not “an agreement for or relating to the sale 
f goods or merchandise exclusively”, as contemplated by Article 5, 
xemption (a), Schedule I, of the Stamp Act. His contention is that, in 
ı far as the instrument contains many collateral stipulations besides the 
sreement to sell sugarcane crop, it cannot be considered to be one for 
le of goods or merchandise exclusively. It has not been contended 
>fore us that, if the aforesaid exemption is otherwise applicable, it does 
ot apply because sugarcane crop is not “goods or merchandise” within 
1e meaning of Exemption (a) of Article 5, Sch. I, Stamp Act. As to 
hether the agreement is one for or relating to the sale of goods or mer- 
vandise exclusively, we think that the instrument embodies only one 
sreement with several subsidiary covenants which do not detract from its 
cclusive character. Our view finds support from Kyd v. Mahomed? in 
hich Muttusami Ayyar and Parker, JJ. observed: 

The test which should be applied is to see whether the document evi- 
dences only 2 transaction of sale or a salc and some other independent 
transaction, and if the former, the number of subsidiary stipulations it 
may contain cannot alter the nature of the transaction. 


As we have already said, the principal agreement, embodied in the” 


LCL. R. 15 Mad. 150 





1190 HIGH COURT [1936] 


document, is one for sale of sugarcane crop, and all the other covenants 
which follow are of a subsidiary or auxiliary nature, and none of them is 
independent of the main agreement which it was the object of the parties 
to reduce into writing. Accordingly we answer the reference as regards 
this document as above. 

There is yet a third instrument which is the subject of the reference 
before us. The principal covenant therein contained runs as follows:— 

I covenant that I shall be bound to supply 250 maunds of sugarcane to 
the Factory at the rate prescribed by the Government for each pukhta 
maund (in Bareilly weight, 1¢., 41 seers—one maund). I shall supply 
the Koembatur (sugarcanes) to the creditors after cutting them from the 
said fields and removing the root and leaves from them, subject to the 
approval and sanction of the creditors, for manufacture. of sugar by the 
factory, ie., by the Kesar Sugar Works, Baheri, at the Ramnagar station 
or at the factory aforesaid, according to the instructions of the creditors 
aforesaid. The entre costs of supply of the sugarcane shall be borne by 
me, and the creditor aforesaid shall have nothing to do therewith. 

The obligee under the deed has been referred to as the creditor, but, 
as a matter of fact, no money was advanced to the executant of the agree- 
ment. The instrument was drawn up on a printed form, some paragraphs 
of which contemplate an advance by the obligee. In this case as nothing 
was paid to the executant, the places reserved for the amount advanced 
and connected matters have been left blank. In substance the agreement 
is for supply of 250 maunds of sugarcane to the factory belonging to the 
obligee to be paid for at the rates which the Government would fix from 
time to time. 

There is nothing in the document which creates any hypothecation 
of existing or future sugarcane crop to secure the payment of any money 
due or to become due from the executant. In this view there can be no 
doubt that this deed is not a mortgage-deed. 

The learned Government Advocate contends that this instrument is 
a bond as defined by Section 2(5) of the Stamp Act. He relies upon 
Clause (c) of the definition under which bond includes “any instrument 
so attested, whereby a person obliges himself to deliver grain or other agri- 
cultural produce to another”. If the instrument in question is a bond as 
is contended by the learned Government Advocate, the duty payable there- 
on is in terms of Article 15 of Schedule I, Stamp Act. 

Article $ of the same Schedule relates to an agreement or memoran- 
dum of an agreement for which a specified duty is chargeable. There 
are, however, three exemptions, the first of which, viz., (a) should be 
taken into consideration in determining the duty payable in respect of 
the agreement. That exemption includes “Agreement or memorandum 
of agreement for or relating to the sale of goods or merchandise exclu- 
sively _ ” Tf the instrument before us be construed to be an agree- 
ment for or relating to the sale of goods or merchandise exclusively and not 
a bond, it is exempt from stamp duty. It is said that in so far as the agree- 
ment contains a stipulation whereby the executant obliges himself to 

liver sugarcane which is an agricultural produce, the instrument is a 
nd for which duty should be paid under Article 15. We think, in the 
first place, that an agreement to deliver grain or agricultural produce 
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where delivery is an‘ essential element of the sale of goods or merchandise cm 
cannot be said to be.a bond. ‘The definition of that term given in Section ~- 
2(5) clearly contemplates cases in which the agreement is merely to deliver = __. 
grain or other agricultural produce which is the principal if not the sole stae 
ybligation incurred under the agreement. Where, however, delivery of Reraxenct 
grain or other agricultural produce is incidental or merely ancillary to the ayema?- 
obligation to sell grain or other agricultural produce such agreement is not xab, J. 
ı mere bond but an agreement to sell goods and the case falls not under le 
Article 15 but under Article 5 so as to attract the application of Exemp-  gysgh, J. 
tion (4). 

Another ground for treating the instrument in question as an agree- 
ment for or relating to the sale of goods or merchandise exclusively as 
contemplated by Article 5, Exemption (a), is that Article 15 which pro- 
vides for duty payable in respect of bonds applies only where the instru- 
nent is not otherwise provided for. If it be conceded that the instrument 
sana ent for or relating to sale of merchandise or goods exclusively, 
sven though it may also fall within the category of bonds, Article 15 
joes not apply as Article 5, Schedule I expressly provides for an instru- 
ment of this kind. It seems to us that Article 15 is a residuary article 
applying only to such bonds as are not separately provided for in other 
articles. 

For the reasons stated above we hold firstly that the third instrument 
is an agreement for or relating to the sale of goods or merchandise 
exclusively and is not a bond and secondly, assuming that it fills a dual 
character and can be regarded both as a bond and an agreement for or 
celating to the sale of goods or merchandise exclusively, Article 15 does 
aot apply as ex-bypothesi it can apply only if such an agreement is not 
specifically provided for and that as Article 5 expressly deals with agree- 
ments of this description the operation of Article 15 is excluded. . 

Our reply to the reference as regards instrument No. 3 is as indicated 
above. 


Reference answered 


PRIVY COUNCIL a CNL 
RAJA KANDUKURI VENKATA HANUMANTHA BHUSHANA issa 
RAO GARU cake 
VETSUS Jaly 27 
GADE SUBBAYYA AND ANOTHER* an 


Hinds Law—Widow—Power to. alienate busbend’s estate—Legal necessity or THawxmton 
t to the estate—Exemple. of alienation advantageous to the -estete— sages 
Whether widow bound to pay busbend’s debt out of income of sale—tnterest eo 
—Stipulation to pey com interest in the event of defawli—At a rate 
higher then that of simple interest—Penal. 
The power of a Hindu widow to alienate che estate inherited by her for 
other than religious or charitable is analogous to that of a manager 
of an infant’s estate, as described in the case of Hunooman Persaud Pandey, 
6 Moo. I. A. 393. She can alienate it, not only for legal necessity, ° 
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but also for the benefit of the estate. i 

A Hindu widow, who had inherited her husband’s property for a widow’ 
estate, entered into a compromise with a creditor of her husband. Th 
terms of the compromise were embodied in a decree, which was mad 
against the widow. ‘The compromise provided inter aha that the decreta 
amount which represented the debt due from her husband was to be pai 
in five years with interest and a village was hypothecated as security fo 
the principal sum and interes:, It was conceded that this compromis 
decree was binding on the estate. In 1888, when the period of five year 
expired, the debt remained unpaid; and the widow satisfied the decree bv 
granting the creditor a simple mortgage of the village, which was in th 
circumstances an act advantagsous to the estate. She made an effort t 
meet her liability under the mortgage of 1888; and if she did not succeed 
she was not in any way to blame. Her income was barely sufficient fo 
her maintenance, and ie was aot bound to pay the debt out of that in 
come. She could have discharged the debt by making a sale of the village 
but that would have deprived her of her maintenance. She had, therefore 
no alternative but to execute, in lieu of the mortgage of 1888, anothe 
mortgage in 1903, and, after making some payments, a third mortgage 
in 1911, on which the present suit was founded. Held, that both thes 
mortgages must, in the circumstances, be regarded as the necessary con 
sequence of the first mortgage, which could not be challenged. Accord 
ingly the mortgage sought to be enforced must be held to be binding or 
the estate. 

A stipulation for the payment of compound interest, in the event oj 
default, at a rate higher than that of the simple interest, is in the natun 
of a penalty. Sunder Koer v. Shem Krishan, 34 I. A. 9 relied on. 


APPEAL from a decision of the High Court of Judicature at Madras 


A. M. Dunne, K. C. and P. V. Subba Rao for the appellant. 
DeGruyther, K. C. and Dr. H. R. A. Majid for the respondents. 


The following judgment was delivered by 


SR SHADI Lar— These consolidated appeals arise out of a suit brought 
to recover money on a mortgage by a sale of the mortgaged property. The 
mortgage deed was executed on July 13, 1911, in favour of one Naga- 
bhushanam, the predecessor in interest of the plaintiff, by a Hindu widow 
Seshamma, who had inherited her husband’s property for a widow’s estate. 

The trial Judge dismissed the suit, but on appeal the High Court at 
Madras has decreed the claim, but has disallowed compound interest on 
the ground that the stipulation for the payment of compound interest at 
an enhanced rate was in the nature of a penalty. 

Both the parties have appealed to His Majesty in Council, and after 
considering the arguments advanced on their behalf, their Lordships are 
of opinion that there is no substance in either of the appeals. 

The relevant fact may be shortly stated. The indebtedness of the 
widow Seshamma commenced in January, 1883, when she entered into a 
compromise with the mortgagee in order to settle his claim against ber 
husband. She promised to pay Ks. 5,000 in five years with interest 
thereon at the rate of 10 annas per cent. per mensem, and hypothecated 
s village as security for the principal sum and interest. In the event of 
her failure to pay the debt within the prescribed period, the creditor was 
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entitled to take possession of the village and realise its produce, for which 
he was to credit her with a lump sum of Rs. 500 every year. It was agreed 
that after obtaining possession he should retain it until the whole of the 
debt was discharged. The terms of this compromise were embodied in 
a decree, which was made against the widow. 

On behalf of the appellant Bhushana Rao, who is the son adopted to 
her husband by the lady, it is conceded that this decree cannot be impeach- 
ed and must be held to be binding on the estate. 

In 1888, when the period of five years had expired, the debt remain- 
ed unpaid; and the widow had either to deliver possession of the village 
or to enter into a fresh contract. She did not surrender the village, as 
the rents and profits thereof were practically the only income available 
for her maintenance. It appears that the estate, inherited by her from 
her husband consisted of that village and a part of another property, for 
which she was receiving from her brother-in-law about Rs. 200 per annum 
as her share of the income. 

In these circumstances she retained possession of the village, but 
satisfied the decree by granting the creditor, on March 28, 1888, a simple 
mortgage of the village for Rs. 5,000, which she promised to pay in five 
years by instalments with interest at 11 annas per cent. per mensem, to 
be enhanced to one rupee and four annas per cent. per mensem on arrears 
of instalments. It is to be observed that under the compromise decree 
the creditor was, as found by the High Court, entitled, in the event of 
default, to take possession of the village and to appropriate tts income to 
the principal debt and interest thereon until about 1907, but this mortgage 
could be redeemed within a shorter period and was without the liability 
to deliver possession of the property. 

The mortgagor, however, was unable to pay more than Rs. 2,000; and 
on March 13, 1903, she executed another mortgage deed for the payment 
of the debt which amounted to Rs. 11,000. ‘Thereafter she paid a large 
sum of money by selling certain properties, but could not discharge the 
whole of the debt due to the mortgagee and had to grant him the mortgage 
on which the suit was founded. The amount secured was Rs. 20,000, 
which was to be paid in 20 annual instalments with interest at 12 annas 
per cent. per mensem. In the event of default, compound interest was 
to be paid at the rate of one per cent. per mensem with annual rests. 

This in brief is the history of the transactions entered into by the 
widow, and the question is whether the mortgage sought to be enforced 
binds the reversioner. The power of a Hindu widow to alienate the 
estate inherited by her for purposes other than religious or charitable is 
analogous to that of a manager of an infant’s estate, as described in the 
case of Hunoomenpersaud Panday v. Musemmat Babooee Munraj 
Koonweree?. ` She can alienate it, not only for legal necessity, but also 
for the benefit of the estate. Now it is conceded that it was the duty 
of the widow to pay the decretal amount which represented the debt due 
from her husband. And the mortgage, which she effected in 1888 in 


order to satisfy that decree, was, as already explained, an act advantageous — 


to.the estate. 
16 Moon L A. 393 
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It appears that she made an effort to meet her liability under that 
mortgage, and, if she did not succeed, she was not, in any way, to blame 
Her income was barely sufficient for her maintenance, and it cannot bx 
seriously argued that she was bound to pay the debt -out of that income 
She could, no doubt, have discharged the debt by making a sale of thi 
village, but that would have deprived her of her maintenance. The sum o.: 
Rs. 200, which she received from her brother-in-law, was wholly insufficien: 
for maintaining a lady of her position. She had, therefore, no alternativ 
but to execute, in lieu of the mortgage of 1888, another mortgage in 1903 
and, after making some payments, a third mortgage in 1911. Both thes 
mortgages must, in the circumstances, be regarded as the necessary con 
sequence of the first mortgage, which, as stated, cannot be challenged 
Jt is true that in the last mortgage deed she agreed to pay a higher rate n: 
interest than that stipulated in the earlier deeds, but the increase in th 
rate cannot be held to be unreasonable except the stipulation as to com- 
a interest. 

regard to the difficult position in which the widow was 
their 5 prs think that she acted in a reasonable manner, and a by 
mortgaging the property she prevented the creditor from selling it fo 
the satisfaction of his claim. 

The mortgage must, therefore, be held to be binding on the estate 
Nor is the plaintiff entitled to recover a larger sum than that allowed by 
the High Court. 

There are two points which have been urged on his behalf. A 
regards the stipulation for the payment of compound interest, in the even 
of default, at a rate higher than that of the simple interest, the High Cour 
was justified in holding i to be a penal provision. As-observed in Sunda: 
Koer v. Sham Krishen® 

compound interest is in itself perfectly legal, but compound interest at . 
rate exceeding the rate of interest on the principal moneys, being ir 
excess of and outside the ordinary and usual stipulation, may well b 
regarded as in the nature of a penalty. 

The plaintiff has, therefore, been rightly allowed compound interest 
at the same rate as simple interest. 

On the second point, namely, the appropriation of payments first t 
interest and the balance, if any, to principal, it is sufficient to say that their 
Lordships’ attention ls not been vied to any account which woulc 
show that the appropriation has been wrongly made. If the relevant 
account has not been printed as a part of the record, the plaintiff himsel 
must be held responsible for that omission. 

The result is that both the appeals should be dismissed, and their Lord. 
ships will humbly advise His Majesty accordingly. ‘The defendant-appel. 
lant must pay two-thirds of the costs incurred by the plaintiff in the 
appeals l 
me l Appeal dismissea 
Hy. S. L. Polak & Co.—Solicitors for the appellant. 


e G. K. Kannepalli—Solicitor for the respondents. 
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LAKHPAT PATHAK (Defendant) 
VETSHS 
GHIRAN PATHAK and oTHers (Plaintiffs) * 

vil Procedure Code, Or. 7, R. 14(2) and R. 18(2) and Evidence Act, Sec. 145 
—Document not entered in list under Or. 7, R. 14(2)—Whetber can subse- 
quently be used under Sec. 145, Evidence Act. 

When the defendant was giving evidence in cross-examination the plain- 
tiff desired to produce arf account book of the plaintiff (in which it was 
alleged that there was a writing by the defendant) with a view to contra- 
dict the defendant, beld, that it was open to the plaintiff to tender th: 
previous statement in writing by the defendant in cross-examination under 
Section 145, Evidence Act, even though the account book had not E 
entered in the list to be added or annered to the plaint as required o 
Order 7, Rule 14(2), Civil Procedure Code. 

FIRST APPEAL from an order of V. PraxasH Eso., Additional Suv- 
ordinate Judge of Basti. 


Harnanden Prasad for the appellant. 
K. L. Misra for the respondents. 


The following judgment was delivered by 


BENNET, J.—This is a first appeal by the plaintiff from an order of 
emand by the lower appellate court. The order is: 

I remand the case to the lower court for decision after giving an 
opportunity to the plaintiff to prove the document (bahi) as allowed by 
Section 145, Evidence Act and Order 7, Rule 18, Clause 2. 

The facts are that the plaintiffs sued for recovery of Rs. 490 and 
iterest thereon. The plaint alleged that the plaintiffs were usufructuary 
iortgagees under a mortgage deed dated June 1, 1927 for a consideration 
f Rs. 2,200 out of which Rs. 490 had been paid to the defendant for 
xecution of a deed and the balance of Rs. 1,710 was left for payment 
f debts. As the defendant failed to give the plaintiff possession the 
resent suit was brought for recovery of Rs. 490 and interest. ‘The de- 
ence was that the Rs. 490 had not been received. Now the written 
tatement admitted in Paragraph 7 of the additional pleas that the defen- 
ant had made an ee edgment before the sub-registrar that he had 
eceived this sum of Rs. 490. He alleged that his admission before the 
ub-registrar was incorrect and that he had not really received this money 
ut that he was going to receive it subsequently when the plaintiff got 
ossession of the sir and khudkasht. Under Section 31 of the Evidence 
\ct an admission is not conclusive proof; but the onus of proving that 
he admission is incorrect lies on the person who desires to persuade the 
Yourt that this is so. Accordingly therefore the Munsif treated the 
uurden of proof as being on the defendant and the defendant produced 
is evidence first. When the defendant was giving evidence in cross- 
xamination the plaintiff desired to produce an account-book of the plain- 
iff in which it was alleged that there was a writing by the defendant 
dmitting receipt of Rs. 468 from the plaintiff. The other amount of 
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Rs. 22 was alleged by the plaintiff to have been paid for the purchase c 
the stamp on the date of execution of the document, and in evidence tł 
defendant admitted that the plaintiff had purchased the stamped papt 
for Rs. 22. There was therefore only the sum of Rs. 468 remaining : 
issue. Now the lower court has pointed out that as defendant had mac 
a statement in his examination-in-chief that he did not receive this Rs. 46 


‘ it was open to the plaintiff to tender the previous statement in writin 


by the defendant in cross-examination to contradict him under Sectio 
145 of the Evidence Act. This is what the plaintiff desired to do an 
the Munsif refused to allow the plaintiff to produce the previous stat 
ment in writing. Learned counsel has been unable to satisfy me th 
the order of the Munsif could be in any sense correct. The argument « 
learned counsel was that apart from Section 145 of the Evidence A 
there was an obligation of the plaintiff under Order 7, Rule 14 to pr 
duce his books. The plaintiff sued on his mortgage deed which was pr 
duced. Even supposing that the account-books of the plaintiff con 
under Order 7, Rule 14(2) as documents as evidence in support of t 
claim, the penalty is contained in Order 7, Rule 18(1) which states th 
if the documents which ought to be produced when the plaint is presente 
or to be entered in the list to be added or annexed to the plaint, and whic 
are not produced or entered accordingly, shall not, without the leave « 
the Court, -be received in evidence on behalf of the plaintiff at the hearir 
of the suit. Sub-Rule (2) of Rule 18 provides that nothing in this ru 
applies to documents produced for cross-examination of the document 
witnesses, or in answer to any case set up by the defendant. Now tl 
use to which the plaintiff desired to put his account-books was the cros 
examination of the defendant himself as a witness for the defence. 1 
my opinion the penalty to the non-production of a document under Ord 
7, Rule’ 14 is contained in Rule 18(1) and Sub-rule (2) is an exceptic 
to Sub-rule (1). 

Accordingly therefore on that view it was open to the plaintiff to u 
the document, his account-book, far the cross-examination of the defer 
dant and the court below is perfectly right. 

No further point was argued. 

For these reasons I dismiss this first appeal from order with costs. 


Appeal dismiss. 


IDIA AND OTHERS (Judgment-debtors) 
VETSHS 
LACHMI NARAIN AND ANOTHER (Decree-bolder)* 


Civil Procedure Code, Or. 21, R. 94—Auction sale by Conrt—Auction-purche: 
—Takes right and title of judgmert-debtor subject to claims by third parti 
Where an auction-purchaser purchases immovable property at an aucti 

sale by a court there is no guarantee by the court corresponding to t 
guarantee under Section 55, Transfer of Property Act. It is only t 

right and title of the judgment-debtor which passes to the auction pu 
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chaser and the auction-purchaser takes that right and title subject to any 
claims which may subsequently be made by third parties. 

EXECUTION SECOND APPEAL from a decree of Panprr DAYANAND 
osHI, Additional Subordinate Judge of Bulandshahr, reversing a decree 
£ Maum S. ZmLuR RaHMaAN, Munsif of Khurja. 

Shab Jamil Alem for the appellants. 

C. B. Agerwala for the respondents. 

The following judgment was delivered by 

BENNET, J.—This is an execution second appeal by Mst. Idia, an 
uction-purchaser, who claimed a refund of the money which she had 
aid at an auction-sale from the decree-holder. The auction sale took 
lace in October, 1926 and it was confirmed in November, 1926 and the 
ppellants took possession in February, 1927. Two years later in 1929 
ertain strangers Basudeo Sahai and others brought a suit for possession 
laiming a share in the house sold at the auction-sale and obtained a 
ecree for possession on May 18, 1929. The appellant claims a refund 
f the purchase money on this ground. The lower appellate court has 
eld that there is no rule of law under which such a claim can be brought. 
earned counsel for the appellant claimed that his client was entitled in 
quity to a refund but the only section to which he could refer was the 
eneral Section 151, C. P. C. Recourse should not be had to a general 
ction of that nature for a remedy which does not come under some 
ositive rule of law. Where a purchaser by a private sale has a defect 
1 his title he may sue either under a covenant of title in his sale deed 
c under the general provision in Section 55 of the Transfer of Property 
act unless that general provision is barred by a special contract in the 
ule deed. But where an auction-purchaser purchases immovable pro- 
erty at an auction-sale by a court there is no guarantee by the court 
orresponding to the guarantee under Section 55 of the Transfer of Pro- 
erty Act. The auction-purchaser must be aware of the fact that he is 
urchasing property subject to the risk that it may be claimed subsequently 
y a third party. 

It is only the right and title of the judgment-debtor which passes 
) the auction-purchaser and the auction-purchaser takes that right and 
tle subject to any claims which may subsequently be made by third 
arties, Before the lower court some reference was made to the Full 
ench ruling in Bindeshari Persbad Tewari v. Badal Singh! but that was 
case where the auction-sale had been set aside, and of course where the 
iction-sale is set aside the auction-purchaser is entitled to a refund. 

I find no merits in this appeal which is dismissed with costs. 
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Section 298, Penal Code, includes any action which is known to wound Attsor, J 


*Cr. Rey. 578 of 1936 


Allsop, J. 


1198 HIGH COURT [1936 


-the religious feelings of others. 

Where a person slaughters a cow in broad daylight in full view of th 
houses of Hindus, he is guilty of an offence under Sec. 298, I. P. C., and 1 
is immaterial that he really wanted the meat of the cow for a wedding fees 
and had no desire to wound the feelings of any person. On the facts foun 
he must have known that the killing of the cow in the presence of Hindu 
would lead to a wounding of their religious feelings and he must be suppose 
to have intended the necessary consequence of his acts. Motive is not to b 
confused with intention. If a man knows that a certain consequence Wi 
follow from his act it must be presumed in law that he intended tha 
consequence to take place although he may have had some quite differen 
ulterior motive for performing the act. 


CRIMINAL Revision from an order of Hart Har Prasan Eso 
Sessions Judge of Azamgarh. : 
S. M. Husain for the applicant. 


K. L. Misra for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

Autsop, J.—This is an application in revision by Mir Chittan wh 
has been sentenced to imprisonment for a period of three months undc 
Sections 143 and 298, Indian Penal Code. The charge against him wa 
that he had slaughtered a cow in broad daylight in full view of the housc 
of Hindus. His defence was that the cow had been slaughtered at night 
It has been found as a fact by the courts below that the cow was slaughter 
ed in the manner alleged by the prosecution, that is, in an old ruine 
house in the village. The argument here is that this act did not amoun 
to an offence under Section 298, Indian Penal Code because a cow wa 
not an object within the meaning of the section. Two rulings have bee 
broughe-to my notice, but neither of them is in point because they des 
with the meaning of the word “object” in Section 295, Indian Penal Cod 
Section 298, Indian Penal Code is much wider in its scope and include 
X think any action which is known to wound the religious feelings o 
others. It is unnecessary to describe the terms of the section in grea 
detail, The applicant on the facts found must have known that th 
killing of the cow in the presence of Hindus would lead to a woundin 
of their religious feelings and he must be supposed to have intended th 
necessary consequences of his acts. 

It has been argued that he really wanted the meat of the cow for 
wedding feast and that he had no desire to wound the feelings of an 
person. Motive is not to be confused with intention. If a man know 
that a certain consequence will follow from his act it must be presume 
in law that he intended that consequence to take place although he ma 
have had some quite different ulterior motive for performing the ac 
The applicant certainly had a legal right to kill the cow, but he was boun 
to perform that act, if he performed it in a public place, in such a manne 
as not to injure the feelings of others. I reject the application. Th 


eapplicant will surrender to his bail and serve out his sentence. 


Application dismisse 
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EMPEROR | 
VETSHS . 
JAGAT RAM AND ANOTHER* 

Oriminal Procedure Code, Sec. 478—Civil court makes complaint under Sec. 476 
—Complaint returned to civil court through District Magistrate for taking 
action under Sec. 478—Whether civil court cen subsequently pass en order 
of commitment under Sec. 478. 

A Small Cause Court Judge made a complaint under Section 476, Cri- 
minal Procedure Code, to a first class magistrate. On the suggestion of the 
Magistrate the District Magistrate returned the complaint to the Small 
Cause Court Judge and asked him to make a complaint himself under 
Section 478, Criminal Procedure Code. The Small Cause Court Judge 
held a fresh enquiry and passed an order of commitment under Section 478, 
Criminal Procedure Code. On a reference by the Sessions Judge it was 
contended before the High Court that having once made a complaint under 
Section 476, Criminal Procedure Code, the Small Cause Court Judge could 
not alter his ‘order’ under Section 476, Criminal Procedure Code. Held, 
that the Criminal Procedure Code does not bar a court from altering or 
reviewing its complaint under Section 476, Criminal Procedure Code. 
Accordingly it was open to the Small Cause Court Judge under the cir- 
cumstances when the record was sent back to him by the District Magis- 
trate to pass the order of commitment after the further enquiry which he 
made, and the commitment order having been made no ground exists for 
the High Court to set it aside in its revisional powers under Section 215, 
Criminal Procedure Code, 

Queen v. Jan Mabomed, 12 B. W. R. 41 not followed. 

CRIMINAL REFERENCE made by A. HAMILTON Esq., Sessions Judge 
of Saharanpur. 


G. S. Pathak and C. P. Singh for the applicants. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

BENNET, J.—This is a reference by the learned Sessions Judge of 
Saharanpur in which he has suggested that this Court should set aside an 
order of commitment under Section 478, Criminal Procedure Code by the 
mall cause court judge to the Sessions court and should direct a Magis- 
-rate to proceed with an enquiry into the same matter., The facts are as 
follows. The small cause court Judge had a suit before him brought by 
Atma Ram against Jagat Ram on a babi khata account and Jagat Ram 
sleaded payment and filed a receipt for Rs. 23 alleged to have been given 
-o him by the plaintiff Atma Ram on November 10, 1934. He gave 
„vidence in support of this and so did his witness Mela Singh who stated that 
ae had written the receipt. The small cause court Judge considered that 
the receipt was a forgery and made a complaint under Section 476, Criminal 
Procedure Code against Jagat Ram and against Mela Singh and sent it to a 
first class Magistrate on September 14, 1935. On December 16, 1935 the 
Magistrate addressed the District Magistrate in an order stating that besides 
his other duties he was at present engaged in enquiring into two big dacoit? 

~ *Cr. Ref. 528 of 1936 
153 





1200 HIGH COURT [1936] 


cases and that the complaints under Section 476 from the small cause cour 
Judge were elaborate complaints and some of the sections were exclusively 
triable by the court of session, that is, Section 476|109 and Section 471, 
Indian Penal Code and only Section 193, Indian Penal Code was triable by 
a Magistrate. He suggested that the small cause court should itself commi 
the case for trial by the court of sessions under Section 478, Crimina 
Procedure Code. On December 20, 1935 the District Magistrate referrec 
this matter to the small cause court Judge and asked him to make a com. 
mitment order himself under Section 478, Criminal Procedure Code. Or 
this order the small cause court Judge wrote an order on December 23 
1935: 

Issue notice to Jagat Ram and Mela Ram for 14-2-36 to show caus 
why they should not be committed to sessions. Summon Atma Ram as | 
witness. 

On March 10, 1936 the small cause court Judge passed an order o: 
commitment under Section 478, Criminal Procedure Code and in that orde 
he sets out the above facts that the complaint was returned to him by thr 
District Magistrate with the request that he should act under Section 478, 
Criminal Procedure Code and that he had therefore held a fresh enquiry 
which had confirmed him in the view he held in the civil suit and in hi 
commitment order he sets out his grounds at considerable length. Ne 
objection is shown by learned counsel for the accused to have been taker 
before the small cause court Judge, but on June 16, 1936 a petition wa: 
made to the Sessions Judge alleging that the small cause court Judge aftei 
he had made a complaint under Section 476, Criminal Procedure Code anc 
the proceedings had been initiated under it; could not pass an order of 
commitment under Section 478, Criminal Procedure Code. A further 
application was made on behalf of one of the accused’ before the court, Jagat 
Ram, on 29-6-36 in which the learned Sessions Judge was asked to act 
under Section 532, Criminal Procedure Code and quash the commitment 
under Clause (2) of the said section or else refer this matter to this Court. 
Learned counsel for the accused now argues that Section 532, Criminal 
Procedure Code does not apply and he produces various rulings to this 


effect and he contended that action should be taken by this Court under 


Section 215, Cr. P. Code to quash the commitment order on a point of 
law. Now the point taken is that having once made a complaint under 
Section 476, Criminal Procedure Code the small cause court Judge could 
not alter what is called his order under Section 476, Criminal Procedure 
Code. No authority was produced for this proposition except a very 
ancient ruling reported in 12 Bombay Weekly Reporter p. 41. The Queen 
v. Jan Mabomed. In that case it was observed:— 
We think it was perhaps irregular in the Munsif committing the case him- 
self after sending it to the Magistrate for investigation and commitment. 
There is no clear finding that even under the law as it then stood the 
proceeding was irregular. Now Section 369, Criminal Procedure Code is 
the section in the Code dealing with the finality of judgments by criminal 
courts and it states as follows:— 
° Save as otherwise provided by this Code or by any other law for the time 
being in force or, in the case of a High Court, established by Royal Charter, 
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by the Letters Patent of such High Court, no Court, when it has signed its Cauanat 
judgment, shall alter or review the same, except to correct a clerical error. 
This section relates only to judgments. Learned counsel argues thata 

complaint under Section 476, Criminal Procedure Code should be considered Excrmon 
o be a judgment. “Judgment” is dealt with in the two Sections 366 and ,, se 
\67 and it is specified how = judgment shall be delivered and what it shall “S 
‘ontain. It is also specified in Section 367 (6) that for the purpose of this Bens, J 
ection an order under Section 118 or 123(3) would be deemed to be a 
udgment, but it is not stated that 2 complaint under Section 476 would be 
leemed to be a judgment. A complaint is defined in Section 4(1) (A) as 
no- 

allegation made orally or in writing to a Magistrate with a view to his taking 

action under this Code that some persan whether known or unknown has 

committed an offence, but it does not include the report of a police officer. 
It is clear that a complaint cannot be a judgment even when the com- 
slaint is made by a court under Section 476, Criminal Procedure Code. 
Therefore Section 369 cannot apply to a complaint and does not therefore 
mount to a bar against a court altering or reviewing the complaint under 
section 476, Cr. Procedure Code. Learned counsel could not show any 
ther section of the Code which prevented.a court from altering or review- 
ng an order except Section 369, Criminal Procedure Code. Therefore it 
ippears to me that the Code does not bar a court from altering or reviewing 
ts complaint under Section 476, Criminal Procedure Code. It appears 
-o me therefore that it was open to the small cause court Judge under these 
‘ircumstances when the record was sent back to him by the District Magis- 
‘rate to pass the order of commitment after the further enquiry which he 
nade, and I consider that the commitment having been made no ground 
‘xists for this court to set it aside in its revisional powers under Section 215, 
criminal Procedure Code. Accordingly I refuse this reference and direct 
hat the Sessions Judge should proceed according to law on the commit- 
nent which has been made to his Court. 

Reference rejected 


EMPEROR CRIMINAL 
Versus l ae 
BADALWA AND OTHERS* dis 
Opium Smoking Act (Local, II of 1925), Secs. 6, 7 end 9—Magistrate issues May 25 
search-warrant under Sec. 9—Subsequently seme magistrate tries men arrested  — 
in consequence of that search—Wbetber trial legal. iene 
Where a magistrate who had issued 2 search-warrant under Sec. 9, Opium I. 
Smoking Act, subsequently tried the men who were arrested in consequence 
of that search and charged with offences under Secs. 6 and 7 of the Act, 
keld, that the trial was not illegal. 
CRIMINAL APPEAL by, the Local Government from an order of 
MAuLvVI FARID-UD-DIN AHMAD KHAN, Sessions Judge of Fatehpur. , 


Mubammad Ismail (Government Advocate) for-the Crown. 
A. P. Dube and J. K. Srivastava for the opposite parties, ° 
*Gr. A. 75 of 1936 


1936 
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The Court uctrered the following judgment:— 


This is a Government Appeal against the acquittal of five men wh 
were charged with offences under Sections 6 and 7 of the Opium Smokin 
Act. They were convicted by the Magistrate and sentenced to various fine: 
Badalwa and Chandrika Prasad were also sentenced to simple imprisonmen 
for a period of one month. There was a previous conviction agains 
Chandrika Parshad. They appealed to the Sessions Judge who held tha 
the facts were as found by the Magistrate but allowed the appeal an 
acquitted the appellants because he was of the opinion that the trial wa 
illegal. His reason for so thinking was that the Magistrate who tried thes 
men and convicted them had previously issued a warrant of search unde 
section 9 of the Opium Smoking Act, and it was in consequence of tha 
search that these men had been found in the house of one of them togethe 
with apparatus for the smoking of opium. ‘The learned Judge has relie 
upon the case of Emperor v. Shyam Beberi That was a case under th 
Gambling Act in which a learned Judge of this Court expressed the opinios 
that a Magistrate who had issued a warrant of search under the Act shoul: 
not subsequently try the men who were arrested in consequence of tha 
search. The facts of the case are not fully given in the judgment and it i 
possible that the learned Judge was expressing himself more widely than h 
intended; but if he meant to hold that it was always illegal for a Magistrati 
to try a case after he had issued a search-warrant we are respectfully unabl 
to agree. Shyam Bebari’s case purported to follow an earlier case of th 
Lahore High Court, namely, Emperor v. Raja Ram. In that case no sucl 
general proposition was laid down. It was a case where a question aros 
whether a warrant issued under the Gambling Act was properly issued o: 
not, and the learned Judge who decided the case came to the conclusion thai 
the Magistrate who had issued the warrant should not have tried the accusec 
because he was a possible witness owing to the fact that the question hac 
arisen whether the warrant had been properly issued. We can understanc 
that there may be cases of that kind where it is not advisable for a Magis- 
trate to try a case, but it is quite a different thing to say that a Magistrate 
who issues a search warrant can in no case legally try people who are 
charged with offences as a result of the search made. In another case of 
this Court, namely, the case of Mohammad Ali Khas? a learned Judge of 
this Court held that the mere fact that a Magistrate had issued a search 
warrant under Section 5 of the Gambling Act did not disqualify him from 
trying the case. One of us in a recent case, Criminal Reference 177 of 1936, 
took the same view. It has been suggested to us that the learned Magistrate 
should not have tried this case under the Opium Smoking Act because he 
had taken cognizance of it under the provisions of Section 190 (c) of the 
Code of Criminal Procedure. We find that there is no force in this sug- 
gestion. The Excise Inspector had made a complaint in writing and it was 
on that complaint that the Magistrate took cognizance of the case, and he 
obviously did so under the provisions of Section 190 (a) of the Code of 
Criminal Procedure. We may remark that there may be cases under the 
Gambling Act where it is an important question whether the search-warrant 

1A. L R. 1934 Alb 987 73 L C 521 
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ras properly issued because the issue of a search-warrant under that Act 
ives rise to 2 presumption against the accused. There is nothing of this 
ind under the Opium Smoking Act. A presumption arises under Section 
of the Act quite irrespective of the issue of a warrant of search under 
ection 9 of the Act; so that when a man is being tried for an offence under 
ne Act, the question whether a warrant of search was properly issued can 
ever be relevant and it follows that there is no reason why the Magistrate 
iould ever be required to give evidence for the defence or for the pro- 
cution. We are satisfied that the trial was quite legal and the learned 
essions Judge was wrong in acquitting the appellants on the technical 
round which he raised. 

We have already remarked that the Magistrate and fe Sessions Judge 
rere both of opinion on the facts that the appellants were guilty. How- 
ver, as the Sessions Judge did not act in accordance with that view, we have 
lowed counsel to put the facts before us. We find that there is the 
vidence of the Excise Inspector, a sub-inspector of police, a search wit- 
ess and an approver that the five persons with whom we are concerned 
rere in a room in Badalwa’s house and that there were pipes and other 
oplements for smoking opium in the room and also some opium in the 
orm of chandu. One of the accused at the trial confessed that the 
ffence had been committed by him and the others. We have no doubt 
hat this evidence is true. ‘There are some witnesses for the defence 
‘hose statements we have examined, but we think that they do not tell a 
robable story and we do not believe them. It has been argued that there 

no evidence that the chandu or opium found was in fact what the 
xcise Inspector says that it was. It is alleged that the substance should 
ave been submitted to the Chemical Examiner for report. We can see 
o force in this argument. The Excise Inspector must have plenty of 
Kperience and must know a substance of this kind when he sees it. The 
ccused did not suggest that the substance was anything other than opium. 
heir defence was that it was not found at the place ee the offence was 
[eged to have been committed. In our opinion all the appellants are 
uilty. We are inclined to set aside the order of the learned Sessions 
udge and restore that of the Magistrate, but we think that it was un- 
ecessary for the Magistrate to send Chandrika Prasad to prison. He 
‘as previously convicted as long ago as 1926 and we do not think that 
is necessary that there should be any punishment other than fine. 

We therefore allow this Government appeal, set aside the order of 
1e Sessions Judge and restore the order of the Magistrate, with this modi- 
cation that Chandrika Prasad is sentenced to a fine of Rs. 30 only instead 
f to a fine together with simple imprisonment for a period of one month. 
he opposite parties are allowed one month within which to pay the fines 
hich have been imposed upon them. If the fines are not paid. within that 
me they shall undergo imprisonment in default as the Magistrate has 
irected. Badalwa will serve out his substantive sentence. _ 


Apie allowed 


T 
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CITO 
1936 
— PRIVY COUNCIL 
J317 COMMISSIONER OF INCOME TAX, BOMBAY PRESIDENCY 
Loan AND ADEN AND OTHERS 
ATKIN 
L VETSHS 
E THE BOMBAY TRUST CORPORATION, LIMITED* 


Sm SHani Lar Income Tax Act, Sec. 23—Assessment—Evtdence furnished by books of assessee- 
Sm GEORGE When cen be overthrown—Specific Relief Act, Sec. 45 (g)—When cou 
Sra aaan can issue mandemus to public servent—Income Tax Act, Sec. 66— Jud, 
RIH meni of High Court on a reference under Sec. 66—Assessment illegal —T: 

to be refunded to assessee without imposing condition. 

The Income-tax authorities claimed to assess the H. K. company regi 
tered outside British India in the name of the respondent company (. 
British India) as its agent under the provisions of Sec. 42(1) and Sec. 4 
‘of the Income Tax Act, that is, upon the footing that in the ‘previous yes 
profits and gains accrued or arose to the H. K. company through its busine 
connection with the respondent company. The respondent company pr 
duced account books which contained entries tending to disprove that 
the ‘previous year’ the H. K. company was in receipt of profits and gai 
from the respondent company and also filed declarations called for by t 
Income-tax authorities. But the latter made an assessment disbelievis 
the truth of the entries in the account books. Held, that the refus 
to believe the evidence furnished by the books, in the absence of any po: 
tive evidence to the contrary, was not sufficient to entitle the Income-t: 
authorities to make an assessment and the assessment was bad for wa 

. of evidence. Unless the books of an assessee are rejected on the grour 
that the entries therein were inconsistent or were shown by positi 
evidence to be erroneous or fraudulent, the value of the books as eviden 
cannot be overthrown. 

The court cannot claim even in appearance to command the Crown, ar 
where an obligation is cast upon the principal the court cannot enforce 
against the servant merely as such. Before mandamus can issue to a publ 
servant it must therefore be shown that a duty towards the applicant has be 
imposed upon the public servant by statute so that he can be charged thereo 
and independently of any duty which as servant he may owe to the Crow 
his principal. Beron de Bode’s case, 6 Dowling’s Reports 776 at 792 ar 
Regina v. Lords Commissioners of the Treasury, [1872] L. R. 7 Q. B. 38 

Where in consequence of the judgment of the High Court under Se 
66(5), Income Tax Act, the assessment became illegal, the Commissioner \ 
Income Tax cannot impose as a condition of refund of the tax which h: 
been paid that the assessee should undertake to be responsible for payi 
back the amount in case an assessment were levied again or the matter w 
taken on appeal to the Privy Council. 

APPEAL from a decision of the High Court of Judicature at Bomba 


A. M. Dunne, K. C. and Sir Thomas Strangman for the appellants. 
Raymond W. Needham and Reginald P. Hills for the respondents. 


The following judgment was delivered by 


Sir George | SR GEORGE RANKIN—In this case two appeals from the High Cou! 
Reskis “at Bombay have been consolidated. Both appeals are brought by incomu 


*P. C. A, 85 of 1935 and 1 of 1936 
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1x authorities and both arise out of proceedings to assess a company tegis- Gm 
red outside British India called the Hong Kong Trust Corporation, 1936 
imited (herein referred to as the Hong Kong company) to income-tax 
ı respect of the year of assessment 1928-9. The income-tax authorities Conaassionecn 
ave claimed to be entitled to assess the Hong Kong company in the wae 
ame of the Bombay Trust Corporation, Limited (herein called the Bom- 
ay company) as its agent under the provisions of Section 42 (1) and Bouma Trur: 
ection 43 of the Indian Income-tax Act, 1922, that is, upon the footing ior 
hat in the year 1927 profits and gains accrued or arose to the Hong Sir George 
‘ong company through its business connection with the Bombay com- RU» 
any. The Income-tax Officer having on March 29, 1930, made an 
ssessment upon this footing the matter came on appeal from him before 
ne Assistant Commissioner. The Assistant Commissioner, on July 12, 
930, confirmed the assessment. The Bombay company having requested 
he Commissioner to make a reference to the High Court under Section 
6 of the Act, the Commissioner, on March 2, 1931, exercised his powers 
f review under Section 33, and remanded the appeal for a fresh decision 
y the Assistant Commissioner after taking certain further evidence. In 
he end the Assistant Commissioner on October 9, 1931, assessed the 
ombay company as agent of the Hong Kong company upon a sum of 
s. 20,50,000 which involved a liability to tax, including super-tax, of 
8. 3,17,187-8-0. On- December 8, 1931, the Bombay company again 
pplied to the Commissioner for a reference of certain questions of law 
o the High Court. This the Commissioner refused to do, but upon 
pplication made to the High Court for an order under Section 66, Sub- 
ction 3 the High Court by order dated October 6, 1932, required the 
commissioner to refer the following question of law:— 
Whether there was any evidence to justify the finding of the Assistant 
Commissioner that for the year of assessment, profits and gains accrued 
or arose to the Hong Kong Trust Corporation through its business con- 
nection with the Bombay Trust Corporation. 
The Bombay company had in the meantime, on April 6, 1932, paid 
nder protest Rs. 3,17,187-8-0 the amount of the tax assessed. The 
fommmissioner having stated a case for the opinion of the High Court 
pon the question propounded, and having further stated his opinion 
hat the question should be answered in the affirmative, the High Court 
n August 29, 1933, gave judgment answering the question in the nega- 
ive, and directing the costs of the reference to be paid to the Bombay 
ompany. It is from this decision that appeal No. 1 of 1936 has been 
rought, and their Lordships will first deal with this appeal. 
The main evidence upon the question whether in the year 1927 sums 
f money were paid by the Bombay company to the Hong Kong com- 
any by way of interest upon money lent consists of entries in the books 
f the Bombay company. Exhibited to the case stated by the Com- 
aissioner are extracts from the ledger of the Bombay company taken 
rom the accounts of the Hong Kong Trust Corporation, Limited, “Fixed 
eposit account” and “Call Loan account” and of E. D. Sassoon and, n 
‘ompany, Limited, “Shanghai Loan Account” and “Shanghai Current” 
.ccount.” ‘These books show clearly enough that until November of 
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C. the year 1926 the Bombay company was-borrowing money in large sum 
Ia; from the Hong Kong company at 574 per cent interest upon fixed de 
posit, that is, in.every case or almost every case, upon deposit for on 
Comomnionm year certain. In 1924, 1925 and for almost the whole of 1926 differen 
om a ME sums are shown as beng lent for one year upon different dates, an 
v. interest thereon is shown as remitted to the Hong Kong company b 
Sanin EE debits to the account of the Bombay company in the books of E. [ 
Sassoon and Company, Limited, at Shanghai, who were bankers to bot 
Sir "Gori parties. 
DONI It is not open to dispute that in October, 1926, the res 
authorities served a notice upon the Bombay company to show cause wh 
it should not be treated as an agent of the Hong Kong company unde 
Section 43. From documents which are in evidence it is further cle: 
that on October 27, 1926, the Bombay company telegraphed to the Hon 
Kong company to enquire whether they were agreeable to all their de 
posits with the Bombay company being-on call as from the dates of th 
deposits. On October 28, a reply was received from the Hong Kon 
company agreeing to this proposal. On November 13 the Hong Kon 
company telegraphed requiring repayment of their deposits amountin 
to Rs. 11,04,85,918 through Messrs. E. D. Sassoon and Company, Limiter 
of Shanghai. On November 16 and 17 the Income-tax Officer came t 
a finding that the Bombay company should be held to be agent of tk 
Hong Kong company and called for a return upon that footing. O 
November 19 the Bombay company wrote to Messrs. E. D. Sassoon an 
Company, Limited, of Bombay asking them to remit to Messrs. E. E 
Sassoon & Company, Limited, Shanghai (whom their Lordships will refe 
to as the Shanghai branch), the sum of Rs. 11,42,29,931-10-9. The 
also wrote to the Shanghai branch advising that they had remitted th 
amount through Messrs. E. D. Sassoon & Company, Paie; Bombaj 
the amount being made up as follows:— 
Amount of Call Loars repaid by you on our 
behalf ; 11,04,85,918 0 1 
-Interest on above ending November 16, 1926 . 37,44,013 9 1 


11,42,29,931 10 


On the same day also the Bombay company wrote to the Hong Kon, 
company sayin that they had advised Messrs. E. D. Sassoon & Company 
Limited, Shanghai to credit their account with these sums. 

In complete accordance with this correspondence entries are made b 
the Bombay company in their ledger. Thus an account called the “Hon 
Kong Trust Corporation, Limited, Call Loan Account” is opened wit. 
a credit entry of November 13, 1926, showing sums amounting fo 
interest- and principal to’ the fga already mentioned on the footin, 
that the principal loans were taken originally as fixed deposits for on 
year and are now converted into call loans. On the debit side of th 

° Account there is an entry dated November -17 “to E.’ D. Sassoon & Com 
pany, Limited, fot amount being ee of loans with interest end 
ing November 16,°1926.” “The “E. D. Sassoon: & Company, Limited 
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Shanghai, Loan Account” shows at the same time a credit to the Shanghai Gr 
branch “for amounts borrowed by E. D. S. & Co., Shanghai, on our 444, 
iccount being equivalent of Taels 6, 50, 00,000 at Exchange 170 bearing 
interest at 544 per cent per annum” copether with a credit of interest Connassoxrs 
to the end of the year upon this loan. Within a short time, namely, on ” 1, 
December 6, 1926, an entry states that three out of the six and a half x. 
stores of taels borrowed were repaid to the Shanghai branch. Through- ee pads 
out 1927 entries are made upon the footing that there are no longer any  — 
sums received on loan from the Hong Kong company in respect of fixed Sr George 
deposits, call loans or otherwise, but that the Bombay company has re- Vren 
ceived from the Shanghai branch a loan in taels on which interest at 5% 
per cent is being paid. When the present matter was first before the 
Assistant Commissioner he requested the Bombay company to obtain a 
declaration from the Hong Kong company and from Messrs. E. D. Sassoon 
& Company, Limited, Shanghai, on certain specific questions which he 
formulated. ‘These declarations were duly made, the Chief Accountant 
of the Shanghai branch declaring that his company made a payment on 
November 17, 1926, to the Hong Kong company of the eleven crores 
of rupees and that the Shanghai branch made a tael loan of six and a 
half crores to the Bombay company but did not borrow any portion of 
chat loan from the Hong Kong company, and that the Shanghai branch 
bad not since November 17, 1926, borrowed any taels from the Hong 
Kong company or paid to that company any interest which they them- 
selves had received from India. There was a further declaration from a 
Mr. Priestley, Director of the Hong Kong company, stating that the Bom- 
bay company on November 17, 1926, paid off the loans and that the 
Hong Kong company had made no new loan of six and a half crores of 
taels to the Bombay company or to Messrs. E. D. Sassoon & Company, 
Limited, and that there were no transactions between the Bombay com- 
pany and the Hong Kong company in 1927. ‘This declaration was accom- 
panied by the certificate of a firm of chartered accountants, auditors to 
the Hong Kong company. At a later stage, namely, in June, 1931, a 
letter from Sir Victor Sassoon was put in to the effect that in 1926 when 
he was in China he set to work to make arrangements on behalf of the 
Bombay company so that after his return to India that company was in 
a position to send the telegram of October 27, 1926. 

‘When the Commissioner, in compliance with the High Court’s order 
came to state in his letter of reference the evidence which existed in 
support of the conclusion that in 1927 the Hong Kong company had been 
in receipt of interest from the Bombay company he set forth the corres- 
pondence already referred to as taking place in October and November, 
1926, and the facts as to the notifications made by the Income-tax Officer 
in October and November showing that he proposed to charge the Bom- 
bay company with tax as agents for the Hong Kong company. He 
set forth also that the amount of the original loan was very large, over 
eleven crores of rupees, and that the Hong Kong company, the Bombay 
company and the Sassoon company at Bombay and Shanghai were all í 
closely associated concerns, their share capital being held almost exclusively 
by members of the same family. Also that the Hong Kong company 

154 / 


COMMISSIONER 
OF Incomo 
Tax 


Bombay TRUST 


1208 PRIVY COUNCIL [ 1936! 


was “practically formed to finance the Bombay company,” the forme: 
having a paid up capital of 8 crores and the latter of 1 crore; while bot! 
had large resources in addition thereto from their banking or financing 
businesses. 

Their Lordships are well satisfiec that all these companies were closely 
associated, that in the words of Sections 42 and 43 there was a busines 
connection between them and that they were working in this matter ir 
concert as though under one control. Indeed it is now clear that s% 
long as the Hong Kong company was lending money at interest to tnt 
Bombay company the former company was in receipt of profits or gain: 
taxable under Sections 42(1) and 43. This matter was thrashed oui 
by litigation in respect of the transactions which took place in 1924-192! 
and the liability under these sections was confirmed by a judgment o 
this Board in Commissioner of Income-tax, Bombay Presidency v. Bomba) 
Trust Corporation, Limited’, Tax was paid without contest in respect 
of the transactions of 1926. The question is whether there was any evi- 
dence upon which the income-tax authorities could in law find that in 
1927 the Hong Kong company was receiving from the Bombay company 
any sums as interest on money lent. 

In their Lordships’ opinion the High Court at Bombay have rightly 
answered in the negative the questior referred to them. However scepti- 
cal the attitude which the income-tax authorities may think fit to ee 
towards the declarations offered and the entries made in the Bombay 
company’s books, it is necessary, if the assessment made is to be supported, 
that there shall be some evidence to show that in 1927 the loan from 
the Hong Kong company continued and that interest “accrued or arose” 
to that company thereon. If the entries in the books show no payment 
to the Hong Kong company and ncthing due to the Hong Kong com- 
pany, the income-tax authorities carnot without evidence insist upon a 
right to treat entries showing a tael loan of six and a half crores made by 
a Shanghai company, and interest calculated in taels paid thereon, as evi- 
dence that a somewhat similar amount was due from and’ was being paid 
by the Bombay company to the Hong Kong company. The only rule of 
evidence to be discovered in the Indian Evidence Act having any bearing 
upon this question would appear to be Illustration (d) to Section 114 
of the Indian Evidence Act:— 

The Court may presume that a thing or state of things which has beer 
shown to be in existence within a period shorter than that within which 
such things or states of things uscally cease to exist is still in existence. 

This rule cannot in the present case supply the want of evidence. 
Their Lordships are not considering a case in which by reason of the 
entries in an assessee’s books of account being inconsistent, or by reason 
of positive evidence showing that certain entries in his books are erroneous 
or fraudulent, the value of the books as evidence can be considered as 
overthrown. On the contrary, though the income-tax authorities have 
been somewhat slow to appreciate it, the circumstance that in October 
or November, 1926, it was disclosed that the transactions between the 
Flong Kong and Bombay companies were to be charged with Indian in- 
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-ome-tax means that the persons interested and in control of these closely Gm 
sociated companies had the strongest reasons for desiring to change their 193, 
urse of business (not merely for pretending to change it) so as not in —- 
he future to attract the tax. The Hong Kong company from a tax- “CMMBION™ 
yayer’s point of view had two plain disqualifications as a lender; it hada Tax 
Dusiness connection in India and it had a large capital of its own upon ¥. 
which it did not need to pay interest. It is altogether credible therefore #04 ka 
hat the persons in ultimate control of all the associated companies, should — 
lesire to pay off the Hong Kong company and to obtain another financier * ar 
‘or the Bombay company. By entries regularly made in its books, and 

sy other evidence the Bombay company says that this is what it did. 

What is the evidence to the contrary—evidence, that is to say, to show 

shat throughout 1927 payments were being made to the Hong Kong 
company, that what purported to be the making of a tael loan was a fic- 

don, and that entries of payments of interest upon a tael loan were in 

‘eality references to payments of interest to the Hong Kong company? 

[heir Lordships agree with the Bombay High Court in thinking that 

uch evidence is altogether lacking. The income-tax authorities in arriv- 

ng at the contrary opinion have insufficiently considered that the. ques- 

‘ion at issue has to be decided according to the legal rights resulting to 

che parties from what they in fact did and agreed to. If the Hong Kong 

company really accepted a credit in the books of the Sassoon company at 

Shanghai in discharge of their loans to the Bombay company, and if the 

latter really intended to become liable to Sassoons at Shanghai for a debt 

n taels then the Bombay company succeeded in changing its financier. 

The only evidence in the case is evidence to that effect, and a mere refusal 

to believe in the evidence to that effect is not, in the absence of any 

sositive evidence, sufficient to entitle the income-tax authorities to hold 

shat in 1927 the Hong Kong company was in receipt of profits and gains 

from the Bombay company. 

Comment has been made by different income-tax officials that the 
Bombay company has not produced the books of the Hong Kong Trust 
Corporation which are at Hong Kong. Also, and less unreasonably, that 
-he Bombay company was at first unwilling to disclose the name of thc 
irm from which the Sassoon company at Shanghai obtained the finance 
which enabled them to make the tael loan to the Bombay company. At 
1 later stage of the proceedings the Bombay company, the assessees, stated 
rhat Sassoons of Shanghai obtained this finance from 2 company called 
Arnold and Company in China. It is said also that Arnold and Company 
s closely associated with the Sassoon companies. If on these lines it could 
se shown—not that Arnold and Company lent the money and became 
sntitled as upon a real transaction with Sassoons of Shanghai to the rights 
>f a lender—but that the tael loan made by Sassoons was in fact and in 
law made by the Hong Kong company, no doubt there would be some- 
thing upon which the assessment order could be supported. But the case 
stated discloses no evidence to show the falsity of any of the entries in 
the books or the unreality of the correspondence of October and Novem- A 
ber, 1926, supported as these are by the declarations for which the Assistant 
Commissioner had asked. The comments above noted do not supply the 
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place of such evidence. The Bombay company made the repayment i 
the same manner as it had received payment, namely, by the agency o 
the common banker. On no view is it possible to suppose that the tran 
sactions of 1927 were the same in character as the transactions of th 
previous years. If it is to be held that very different transactions are i 
substance the same in character, the basis of such a finding must be evi 
„ dence. The appeal from the judgment of the High Court dated Augus 
“29, 1933, fails. 

It remains to consider the events that followed upon the decision 
the High Court. By the terms of Section 66 applicable to the presen 
case, upon receipt of a Py, of the judgment it became the duty of th 
Commissioner to “dispose of the case. accordingly.” The assessee com 
pany contended that ‘the High Court’s decision was final in the sens 
that it put an end to any right on the part of the income-tax authoritic 
to continue the proceedings to assess them as agent for the Hong Kon 
company for that year of assessment, namely, 1928-9. On this vies 
the duty of the Commissioner would be to set aside the assessment orde: 
to refund the tax which had been paid and to discontinue all furthe 
proceedings. The Commissioner took another view. He does not seer 
to have been furnished with a copy of the High Court’s judgment unt 
October 14, 1933. On January 16, 1934, he directed the Assistan 
Commissioner to take back the appeal on his file, to set aside the assessmen 
and to direct the Income-tax Officer to make a fresh assessment after mak 
ing such further enquiry as he might think fit. He also directed tha 
‘the tax paid should be refunded with interest provided that Messrs. E. E 
Sassoon and Company, Limited, undertook to be responsible for payin 
‘back the amount in case an assessment was levied again or the matte 
was taken on appeal to the Privy Council. On January 30, 1934, th 
Income-tax Officer acting under Section 22 of the Act required th 
Bombay company as agent of the Hong Kong company to produce o 
cause to be produced on February I5, 1934, the books of account of th 
Hong Kong company for the year ended December 31, 1927. He als 
required the Bombay company as such agent to produce at the same tim 
any evidence on which it might rely in support of its original returr 
On February 5 the solicitors for the assessees wrote to the Commissione 
claiming’ that this procedure was unwarranted and asking whether it wa 
proposed to proceed upon the notices issued by the Income-tax Office 
pending application for leave to appeal to the Privy Council. On Feb 
ruary 15 the assessees appeared under protest before the Income-tax Officer 
On February 20 the Income-tax Officer purported to make an assessmen 
under Sub-section 4 of Section 23 of the Act because of the failure of th 
Bombay company to produce the books of the Hong Kong company upo: 


’ that date. He invited the assessees, however, to make an application unde 


Section 27 to set aside this assessment. At the same time he purporte: 
to act under Section 49(A) of the Act and to set off the amount du 
upon this fresh assessment against the refund due to the assessees unde 
the order of January 16, 1934. The application under Section 27- havin; 


‘been made (together with an appeal preferred before the Assistant Com 


missioner notwithstanding the Proviso to Sub-section (1) of Section 30) 
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he assessees were informed on July 5, 1934, that proceedings in respect 
f the appeal were postponed until the hearing of the appeal by the Com- 
rissioner to His Majesty in Council against the decision of the High Court 
n the reference. The application under Section 27 was likewise kept in 
beyance until the decision of the appeal now before the Board. There- 
ipon on August 23, 1934, the Bombay company applitd by motion to the v. 
Jigh Court of Bombay under Section 45 of the Specific Relief Act, 1877, a 
or an order in the following terms:— a 

(e) That the Commissioner of Income-tax, Bombay Presidency, be Sr Crores 
ordered to refund and pay back to the Petitioners the sum of Rs. 3,17,187- Restis 
8-0 being the assessment levied on the Petitioners and being the subject- 
matter of Civil Reference No. 8 of 1933 under the Indian Income-tax Act 
referred to in the Affidavit of Mr. A. E. J. Brander and disposed of by 
this Honourable Court in its appellate side by judgment delivered on the 
29th day of August, 1933, with interest on the said sum. 

(b) That the Assistant Commissioner of Income-tax, Bombay, may be 
ordered to proceed with and dispose of the appeal filed by the Petitioners on 
the 14th day of March, 1934, against the summary assessment levied by 
the Income-tax Officer, Companies Circle, Bombay, by his notices dated 
the 20th day of February, 1934, referred to in the affidavit aforesaid. 

(c) That the Income-tax Officer, Companies Circle, Bombay, be ordered 
to proceed with and dispose of the application made by the Petitioners 
under Section 27 of the Income-tax Act on the 14th day of March, 1934, 
against the summary assessment levied by the Income-tax Officer by his 
notices of assessment dated the 20th day of February, 1934, and referred 
to in the affidavit aforesaid. 

This application was dealt with by the High Court, Beaumont, C. J. 
ind Rangnekar, J. on September 19, 1934. The High Court made an order 
whereby the Commissioner was directed to set aside the original assess- 
nent and to repay to the petitioners the sum of Rs. 3,17,187-8-0 with 
certain interest and costs. The learned Judges made no order under 
Paragraphs (b) and (c) of the notice of motion saying that they thought 
they were unnecessary. It is from this order that appeal No. 85 of 1935 
has been brought. 

From the judgment of the learned Chief Justice it appears that the 
Court considered that, as a result of the previous order of the High Court, 
the proceedings should have been terminated forthwith. They were of 
ypinion that the Commissioner had no jurisdiction to direct the Assistant 
Commissioner to take back the appeal to him. They also considered 
that there was no justification for directing the Income-tax Officer to 
make further enquiry, because the whole assessment was covered by the 
judgment of the Court, and the Income-tax Officer had already obtained 
production of all the documents for which he asked. The learned Chief 
Justice commented with some severity upon that part of the order of the 
Commissioner which imposed as 2 condition of refund that a guarantee 
should be given by E. D. Sassoon & Company: saying that the Commis- 
sioner must have known perfectly well that he was not justified in im- 
posing’ as a condition of the refund that a guarantee should be given by 
some third party for the amount of any fresh assessment. He furthét 
observed with reference to the order under Section 23(4) made by the 
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Income-tax Officer on February 20, 1934, that it was perfectly obviou 
and the Income-tax Officer must have known, that it would not be possib' 
for the assessees to produce within fifteen days books of account of tt 
corporation in Hong Kong, a corporation which according to the findin 
of the Court had no business connection with the assessees. He describe 
the procedure adopted by the income-tax authorities as a flagrant attemp 
to flout the judgment of the Court and to assess the assessees in a larg 
sum in respect of which the Court had held that there is no evidence t 
justify the assessment. It being objected that by Clause (g) of Sectio 
45 of the Specific Relief Act nothing in that section “shall be deemed t 
authorise any High Court to make any order on any other servant c 
the Crown as such merely to enforce the satisfaction of a claim upon th 
Crown,” the learned Chief Justice answered that in the circumstance 
of this case the order was not being made merely for that p br 
was being made for the purpose of ensuring that the orders of he Cour 


were not ignored. 


The intention of the learned judges was to make an order requirin 
that the Commissioner “do forthwith proceed to deal with the case unde 
Sub-section 5 of Section 66 by setting aside the assessment and by repay 


-ing to the assessees the {Imount specified in the application.” ‘The form: 


order was made in thei terms “that the 1st respondent do re-pay to th 
petitioners the sum of 3,17,187-8-0 with interest”, etc. This part o 
the order is inartistically expressed: though it is true that in Section 49 (A 
the phrase occurs “in lieu of payment of the refund,” the duty of th 
income-tax officials under the Act, and the duty of the Commissioner i 
the present case under Section 66, Sub-section 5, was to record or cause t 
be recorded, an order allowing the refund to the assessees and to issue t 
them a refund order upon which they could obtain payment from a branc 
of the Treasury or of the Imperial Bank of India. While their Lordship 
do not say that the distinction between doing these acts and “repaying” i 
as important for the present purpose as it would have been in an Englisl 
case (cf. The Commissioner for Special Purposes of the Income Tax vy 
Pemsel*) it is very necessary that orders made under the Specific Relief Ac 
should specify with exactitude and clarity the specific act which the perso: 
holding a public office is being commanded to do. Moreover, their Lord 
ships cannot agree with the view taken by the High Court that the Com 
missioner was obliged to discontinue proceedings against the Bombay com 
pany as agent of the Hong Kong company in respect of the year of assess 
ment 1928-9. It was within the jurisdiction of the Commissioner to direc 
further enquiry if he thought such enquiry to be reasonable and to be pro 
fitable in the public interest. Under Section 33(2) he has a general powe 
to make enquiry or to cause an enquiry to be made. It was certainly un 
fortunate that his order for further-enquiry took the form of quoting thi 
power given to Assistant Commissioners by Clause (b) of Sub-section : 
of Section 31. That is one of several powers mentioned in the Sub-sectior 
each of which is to be used in a proper case. As the whole question at issu 
was whether or not the Hong Kong company, or the Bombay company a: 
fts agent, were liable to be’ assessed at all, to direct the Income-tax Office: 
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o make a fresh assessment after making such further enquiry as he thought Gm 

ıt was an inappropriate form of order. But in substance the Commissioner —jg5¢ 

ras within his rights in directing further enquiry, and however disappoint- | —- 

ag this course may have been to the assessees it is a matter which a court of COMMasoNeR 
aw must leave in the discretion of the Commissioner. The learned judges ” ie 
f the High Court were not justified in thinking that this part of the order v. 
{f the Commissioner was open to the criticism that the Commissioner was 
louting or ignoring the High Court’s decision. 

Their Lordships cannot but agree, however, with the comments made Sr George 
sy the learned Chief Justice upon the Commissioner’s order of January 16, Rankis 
934, imposing as a condition of refund that Messrs. E. D. Sassoon and 
‘ompany, Limited, should undertake to be responsible for paying back the 
mount in case an assessment were levied again or the matter was taken on 
ppeal to the Privy Council. So, too, in the case of the order of the Income- 
ax Officer dated February 20, 1934, making an assessment in default under 
ection 23 (4) for failure to comply with the order of January 30, re- 
uiring the Bombay company to produce the Hong Kong. company’s 
cooks of account on the 15th February, the strictures of the High Court 
re plainly justified. To this their Lordships will add that the action of 
he Income-tax Officer in refusing to deal with the application under 
ection 27 until the disposal of the appeal to His Majesty in Council was 
qually open to criticism. Whether it adds to or subtracts from the dis- 
wedit of such proceedings, if it be supposed that the income-tax autho- 
ities considered themselves entitled to do what was necessary to retain 
he assessees’ money until the decision of this Board could be obtained, 
4a question upon which no opinion need here be ventured. It should 
uffice now to observe that since August, 1934, the Income-tax authorities 
ave been withholding from the Bombay company over three lacs of 
sipees extracted from them by an illegal assessment order, and that there 
« no pretence of justice or law in the notion that the money can be with- 
eld in case on some future date a valid assessment may come into existence. 


The action taken by the High Court under the Specific Relief Act was, 
owever, incorrect. In the first place the decision of the Court upon the 
articular question referred to it in this case was given in its special juris- 
iction under Section 66 of the Act and was “advisory” Tata Iron and 
teel Co. v. Chief Revenue Authority®: the complaint that the orders of the 
court were being ignored does not appear to their Lordships to be a correct 
tatement of the assessees’ grievance. But in any case Clause (g) in Sec- 
ion 45 of the Specific Relief Act does not mean that orders can be made 
© enforce the satisfaction of a claim upon the Crown provided that the 
Yourt acts with some additional motive or has some further intention. 
"he words of the clause have been taken verbatim from a wellknown judg- 
aent on mandamus, the judgment of Coleridge, J. in Beron de Bode’s case 
n 1838 (6 Dowling’s Reports 776 at 792). “But, against the servants 
f the Crown, as such, and merely to enforce the satisfaction of claims upon 
he Crown, it is an established rule that a mandamus will not lie. I call 
his an éstablished rule. I believe it has never been broken in upon.” The, A 
loctrine is well illustrated by that decision and by the cases therein men- 
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tioned, but is even more fully expounded in Regina v. Lords Commissioner 
of the Treasury‘. The principle is that the Court cannot claim even i 
appearance to command the Crown, and whete an obligation is cast upo) 


Comat wna the principal the Court cannot enforce it against the servant merely a 


oF INCOME 


Tar 
v. 


such. Before mandamus can issue to a public servant it must therefor 
be shown that a duty towards the applicant has been imposed upon th 


Bomnay TRUST public servant by statute so that he can be charged thereon, and indepen 


CORPORATION 


dently of any duty which as servant he may owe to the Crown his prin 


Sir r Grorsr cipal. Whether the Commissioner of Income-tax, either generally o 


under Section 66, Sub-section 5 of the Income-tax Act, is in this positio 
as regards the refund of tax paid under an invalid assessment is the questio: 
raised by Clause (g) of Section 45 of the Specific Relief Act. This thei 
Lordships do not find it necessary in the present case to decide; nor ¢ 
they discuss the question whether in view of what Lord Phillimore sai 
in Alcock Ashdown and Co., Ltd. v. Chief Revenue Authority’, the asses 
seees were in any difficulty by reason of Section 106 (2) of the Govern 
ment of India Act, or had any other specific and adequate legal remed 
(cf. Clause. (d) of Section 45 of the Specific Relief Act, Section 67 of tb 
Income-tax Act, Section 32 of the Government of India Act). Befor 
the assessees had brought their application on August 23, 1934, there wa 
in existence the order under Section 49 (A) based upon the fresh assess 
ment of February 20. To get rid of that order it was necessary that pro 
ceedings should be taken under Section 27, and it was not open to th 
assessees to apply to the court direct for an order setting aside that assess 
ment or the set off made thereunder. The assessees’ application had con 
tained Clauses (b) and (c) whereby an order was asked directing tb 
Assistant Commissioner to dispose of the appeal and the Income-tax Office 
to dispose of the application under Section 27.’ No order was made b 
the learned judges of the High Court in respect of Clause (c) of th 
application, and their Lordships do not consider that it was open to th 
learned judges of the High Court to direct a refund to be made, or th 
necessary steps to be taken in that regard, so long as the fresh assessmen 
stood. Their Lordships are, therefore, of opinion that ‘the order of th 
High Court dated September’ 19, 1934, should be set aside and that th 
parties should pay their own costs of that application. They will humbl 
advise His Majesty to that effect and that ab ect thereto this consolidates 
appeal should be dismissed. 

The Commissioner of Income-tax Bombay Presidency and Aden mus 
pay to the Bombay Trust Corporation, Limited, two-thirds of their cost 


in the consolidated appeal 
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MANBHARI- (Defendant) 
Versus 
l SRI RAM (Plaintif) * 
ontract Act, Sec. 19A—Vendee’s suit for possession of property—Court finds 
` that contract of sale tnduced by undue influence—Contract voidable at option 
of vendor or his representative—Representatrve of vendor cen set up undus 
influence by way-of defence to the suit. 

Where in a vendee’s suit for possession of ia purchased by him it 
was found that the sale deed was induced by undue influence, beld, that the 
sale deed was voidable at the option of the vendor or his representative. 
Held, further, that the representative of the vendor could by way of 
defence to the suit plead that the contract was not binding on the vendor 
and that it gave the plaintiff no rights whatsoever. 


SECOND APPEAL from a decree of Panprr Pran Natu Acua, Addi- 
onal Subordinate. Judge of Moradabad, reversing a decree of PANDIT 
IAYANAND Josa, Munsif of Bijnor, 

S. N. Seth for. the appellant. 

Vishwa Mitra for the respondent. 


The following judgment was delivered by 


HARRIES, J.—This is a defendant’s second appeal against a decree of 
1e lower appellate court reversing a decree of the court of first instance 
‘hich dismissed the plaintiff’s claim. The plaintiff Sri Ram sued for posses- 
on of certain property and also for damages for the wrongful cutting and 
moval of certain trees in a grove which form part of the property in dis- 
ute. The learned Munsif who tried the case came to the conclusion that 
ie sale-deed upon which the plaintiff relied to establish his title was a ficti- 
ous document and that it gave the plaintiff no right of ownership or 
ossession and that such rights still remained in the vendor who was the 
usband of the defendant Mst. Manbhari the present appellant. The lower 
pellate court reversed the learned Munsif and held that the plaintiff Sri 
am. was the owner of the property and that he was entitled to possession 
id damages in respect of the trees which had been cut. He, however, 
ointed out in his judgment that Sri Ram had obtained the property in 
uestion at a ridiculously low figure and that only small part of that 
urchase price had actually been paid. He further pointed out that 

very likely Sri Ram took advantage of immature young age of Bauli Chand 
(the vendor) who used to smoke hemp with him, but there is no evidence of 
any fraud or undue influence and mere inadequacy of consideration will be 
no ground for holding that the sale deed is fictitious, 

Whilst he held that the property had passed by means of this sale deed 
>» Sri Ram and that consequently the latter was entitled to possession and 
amages he further held that it was only equitable that Sri Ram should 

A balance of the purchase price, less damages, and he made such pay- 
ient, g° condition precedent to Sri Ram obtaining actual possession. In 
10rt the learned Judge found that this was a most discreditable transactior? 
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on the part of Sri Ram, but he seems to have been afraid to declare*th 
transaction voidable at the option of the vendor or his representative. 

In my view the decree of the learned Subordinate Judge cannot be sus- 
tained. He has found as a fact that Sri Ram’s véndor Bauli Chand had only 
Just attained his majority when he executed the sale deed in question. He 
has further found that Bauli Chand regarded Sri Ram as his ‘guru’ and that 
this young man was accustomed to smoke hemp with his so-called ‘guru’ 
There were further findings that the property was worth at a very moderat. 
estimate not less than Rs. 1380 yet the sale deed was executed for an osten 
sible consideration of Rs. 400. Again the learned Judge having considere 
the evidence adduced by the plaintiff to prove the passing of the considera 
tion came to the conclusion that payment of Rs. 70 only had been estab. 
lished. In short the facts found are these that the vendor was a very youn; 
man who was addicted to smoking hemp. This young man sold property 
worth at least Rs. 1380 to Sri Ram whom he regarded as his ‘guru’. All thai 
he was promised for the property was Rs. 400 and at most he never receivec 
more than Rs. 70. The only evidence that Rs. 70 was paid is the fact tha 
it is stated that such a sum was paid before the Sub-Registrar, but such i 
not very satisfactory evidence because money paid before the Sub-Registra: 
can very easily be repaid the moment the parties left that officer. 

Upon these facts the learned Subordinate Judge says that there was nc 
evidence at all of fraud or undue influence, but in the same breath say: 
that very likely Sri Ram took advantage of the immature youth of the 
vendor. In my judgment the relationship of the parties in this case wa: 
precisely what is contemplated in Section 16 of the Indian Contract Act 
Sri Ram was in a position to dominate the will of Bauli Chand and to use 
his position to obtain an unfair advantage over the latter. As the learnec 
Judge has found Sri Ram was in the position of a ‘guru to this immature 
young man and further this immature young man was addicted to hemp 


' smoking which is well-known to have disastrous consequences upon the 


smoker. ‘The admitted facts here show quite clearly that Sri Ram was in a 
position to dominate the will of Bauli Chand and as a contract was entered 
into between them which was obviously on the face of it unconscionable it 
was for Sri Ram to prove that such a contract was not induced by undue 
influence. Sri Ram did nothing to displace the presumption of undue in- 
fluence which arises in this case and to my mind the evidence so far from 
displacing such presumption actually proves undue influence. ‘There is an 
actual finding that Bauli Chand transferred the whole of his property to 
Sri Ram, his so-called guru, and that coupled with the other circumstances 
which I have mentioned satisfy me that dis was not a bona fide transaction 
and that it was open to Bauli Chand to move to have it set aside on the 
ground of undue influence. 

Bauli Chand, however, disappeared some time after this contract and 
his whereabouts have been unknown for over seven years. Consequently 
the burden of proving that he is now alive rests upon the persons who so 
allege. Sri Ram in this case seems to have conceded that Bauli Chand is 
dead because he sued his wife presumably as Bauli Chand’s heir and entitled 
tð his property for at least her life. In any event as Bauli Chand has not 
been heard of by those who would naturally have heard of him for over 
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seven years the court can presume his death unless there is evidence to the 
contrary. In my view the present appellant as representing her husband 
zan raise the question of undue influence and claim that the contract should 
not be enforced against the representatives of Bauli Chand. 

Counsel for the respondents finds himself in a difficult position because 
though there is no finding of undue influence by the learned Subordinate 
Judge there is a series of findings of fact which amount actually to a finding 
of undue influence. Counsel however has contended that undue influence 
cannot be pleaded by way of defence and as there is no claim by the defen- 
dant to set aside the contract, undue influence, even if established, is no 
defence to the present claim. In my view, however, it is well established 
that a defendant may raise undue influence by way of defence and it is not 
necessary for him to take steps to set aside the agreement. ‘This is clearly 
laid down in the case of Rangnath Sakharam v. Govind Narasiny’. Further 
the same principle is laid down in Lakshmi Doss v. Roop Law’. I therefore 
hold that undue influence may be set up by way of defence to an action by 
the other party on the contract alleged to have been induced by such undue 
influence. 

A second contention was advanced on behalf of the respondents, viz., 
that it was not open to a representative of a party to the contract to raise 
the question of undue influence. It was pointed out that in Section 19A 
ao reference is made to the representatives of the parties to the contract. 
The section reads:— l 

When consent to an agreement is caused by undue influence, the agree- 
ment is a contract Yoidable at the option of the party whose consent was so 
caused. Any such contract may be set aside either absolutely or, if the 
party who was entitled to avoid it has received any benefit thereunder, upon 
such terms and conditions as the court may deem just. 

To hold that Section 19A of the Indian Contract Act is confined solely 
to the parties to the contract might lead to some extraordinary results. 
Persons on their death beds are frequently induced to enter into contracts 
by means of undue influence, yet if the respondents’ contention was sound 
such contracts could but rarely be set aside. However, the matter is 
concluded by authority if any authority is needed, because it was decided in 
Shravan Goba Mabajan v. Kashiram Devij# that the option of avoiding a 
contract procured in any of the ways mentioned in Section 19 and Section 
19A is exercisable by the parties’ representatives unless at the date of his 
death he has lost such rights by acquiescence or otherwise. There is no sug- 
gestion in this case that Bauli Chand had lost the rights by acquiescence or 
otherwise and the true facts tend strongly to show that Bauli Chand was 
never in a position after this contract to exercise his will at all. In my 
view the present appellant could resist this claim as a representative of the 
vendor by pleading undue influence. 

The result therefore is that I am satisfied that this contract was in- 
duced by undue influence if not by something worse and therefore that it 
was voidable at the option of Bauli Chand and now voidable at the option 
of his widow. Further, she can by way of defence to this claim plead that 
the contract was not binding upon her husband and that it gave Sri Ram 


17 L. R. 28 Bom. 639 "7 L. R. 30 Mad. 169 at 178 
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no rights whatsoever. It, however, has been contended by learned couns 
for the respondents that as the vendor Bauli Chand received a benefit, viz 
Rs. 70 under the contract, his widow should at least be made to repay tha 
sum. Iam far from satisfied that Bauli Chand received any benefit what 
soever under this or any other contract which he executed in favour c 
Sri Ram. The evidence called to establish the passing of Rs. 400 as th 
consideration of this sale was disbelieved in its entirety by the learned Sub 
ordinate Judge and he held that only Rs. 70 had been paid and that main 
ly upon the endorsement of the erie beled Where a vendee calls per 
jured evidence with a view to proving the passing of the major part of th 
consideration it is quite impossible to ask the court to believe that at leas 
the evidence with regard to a very minor part of the consideration is tru 
Further having regard to the fact that Sri Ram now has the whole of Bau 
Chand’s property I do not think it can possibly be held that Bauli Chan 
or his widow, the present appellant, had received any benefit whatsoeve 
from this particular transaction. Having regard to the peculiar facts o 
the case I do not think it right that I should frame an issue and ask th 
lower court to decide whether or not Bauli Chand or his widow obtaine 
any benefit under this contract. The facts are plain and speak for them 
selves and I hold that they received no such benefit in fact. To my min 
this is a clear case where an ignorant young man whose mind was cloude: 
and affected by hemp smoking has been deprived of his property by 
person who had complete control over him. That being so, this appea 
must be allowed and the decree of the lower appellate court set aside ani 
the plaintiff's claim dismissed in its entirety. The present appellant mus 
have her costs in this Court and in the courts below. 
Leave to appeal under the Letters Patent is refused. 
Appealkallowe. 


PIARE LAL (Decree-holder) 
VETSHS 
HASAN AHMAD (Judgment-debtor)* 

Civil Procedure Codc, Or. 34, R. 14—Usufruciusry mortgagee—leases mort 
gaged property to mortgagor—Mortgagor executes qabuliat—Decree fo, 
arrears of rent obtained by mortgagee—Whether mortgagee can execut, 
decree by attachment and sale of equity of redemption. 

A usufructuary mortgagee leased the mortgaged property to the mort 
gagor and the latter executed a qebuliet by which he agreed to pay : 
certain rental for the property. The mortgagor fell into arrears, and thi 
mortgagee having “obtained a decree for arrears of rent proceeded ti 
attach the judgment-debtor’s equity of redemption and to have the sam: 
put up for sale, Held, chat the arrears-of rent in respect of which the decre 
was passed represented in substance the usufruct of the mortgaged pro 
perty and therefore the decree was one which the mortgagee had obtainec 
for the payment of money in satisfaction of a claim arising under the 
mortgage. Accordingly he could not by reason of the provisions of 
Or. 34, R. 14, C. P. C., attach the equity of redemption and put up the 
same for sale. 


ad Kadma Pasin v. Mubammed Ali, I. L. R. 41 All. 339 relied on. 


"E. S. A. 1011 of 1934 
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EXECUTION SECOND APPEAL from a decree of I. B. MUNDLE Esq., Gra 
District Judge of Saharanpur, reversing a decree of Mr. NurUL HASAN, — i96 
Assistant Collector, first class. = 


A. P. Pandey for the appellant. joerg 
K. C. Mukerji for the respondent. HASAN AHMAD 


The following judgment was delivered by 


Harries, J.—This is a decree-holder’s second appeal against an order Hars, J. 
of the lower appellate court reversing the court of first instance which dis- 
allowed the judgment-debtor’s objection. 

The facts of the case are brief and can be stated as follows:— 

On November 3, 1909 the judgment-debtor effected a usufructuary 
mortgage of certain zamindari property in favour of the present decree- 
holder. On the same date the mortgagee, now the decree-holder, leased 
the mortgaged property to the mortgagor and at the same time the latter 
executed a gabuliat by which he agreed to pay a certain rental for the 
property. The mortgagor, now the judgment-debtor, fell into arrears 
during the years 1334 to 1336 F. and on November 15, 1929 the mort- 
gagee, now the decree-holder, obtained a decrée for the arrears of rent. 
On February 3, 1930 he applied to eject the judgment-debtor and later 
sought to attach the judgment-debtor’s equity of redemption and to have 
the same put up for sale. The judgment-debtor objected, but this objec- 
tion was disallowed by the court of first instance. On appeal the lower 
appellate court reversed the court of first instance and allowed the judg- 
ment-debtor’s objection holding that the decree-holder was barred from 
seking the sale of the judgment-debtor’s equity of redemption by reason 
of the provisions of Order XXXIV, Rule 14, C. P. C 

The learned District Judge has relied upon the case of Kadma Pasin 
y. Mubammad Al#. In that case the property comprised in a usufruc- 
tuary mortgage consisted of (1) a fixed-rate holding and (2) a right to 
receive certain offerings at a temple. 

Inasmuch, however, as the mortgagee was a Mohammedan, a subse- 
quent agreement was entered into between the parties whereby the mort- 
gagor bound herself to pay annually a fixed sum of money in lieu of the 
offerings, and also, in case of default, to pay interest thereon. Default 
having been made, the mortgagee sued on this agreement and obtained a 
decree for money against the mortgagor. In execution of this decree he 
attached the mortgaged property and sought to have it sold. Upon 
objection by the mortgagor judgment-debtor, a Bench of this Court held 
that the mortgagee could not bring the mortgaged property to sale in 
execution of the decree, as the claim under the subsequent agreement 
was one arising under the original contract of mortgage within the 
meaning of Order XXXIV, Rule 14, of the Code of Civil Procedure. 

In the case before me the findings of fact are not clearly stated, but 
it would appear that the mortgagee leased the whole of the mortgaged 
property to the mortgagor and that the qabuliat executed by the latter 
was in respect of the whole property mortgaged. It has been argued that 
the gabuliat must refer to only part of the property, namely, Ss lant 
l 1. LR. 41 AIL 339 


CIVIL 
1936 


Prana LaL 
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because it is stated in the judgment of the learned District Judge that ‘it i 
admitted that by operation of law appellant became an ex-proprietar 
tenant of the land in dispute’. The findings of fact of the lower appel 
late court have not been challenged and I am bound to hold that th 


“Hasan Amua judgment means that the whole of the property mortgaged was leased ti 


Harriss, J. 


the mortgagor and that the qabuliat refers to the whole property. 

In my judgment this case is concluded by the case of Kadma Pasi; 
v. Mubammad Ali to which I have referred. It has~been strenuoush 
argued by Mr. Pandey that the present case can be distinguished from th 
Bench decision upon the facts, but in my view the law as laid down i 
Kadma Pasin v. Mubammad Ali compels me to hold that the decree 
holder in this case cannot proceed to sell the equity of redemption it 
execution of the decree which he has obtained for arrears of rent. I, 
Kadma Pasin v. Mubammad Ali, Mr. Justice Piggott observed ai 
p. 405:— 


It must be remembered that there has been an alteration in the lay 
since the provisions of Order XXXIV, Rule 14 of the present Code o. 
Civil Procedure (Act No. V of 1908) 

were substituted for those of Section 99 of the Transfer of Property Ac 
(No. IV of 1882). It is, therefore, of very little use to refer to ruling 
anterior in date to this change in the law. For instance there has bee: 
considerable controversy before us as to the bearings on the present cas 
of the principles laid down by learned Judges of this Court in two cases 
one reported in Altaf Ali Khan v. Lalta Prasad? and the other in Chimmar 
Lal v. Babadur Singh”. The former case is relied upon by the appellan: 
and the latter by the respondent. It seems sufficient to say that bot! 
these cases were decided at a time when the mortgagee could in no even’ 
have brought the mortgaged property to sale in execution of a decree fo: 
the satisfaction of any claim, whether arising under the mortgage or not 
The question, which we have now to consider was, therefore, not pre 
sent to the minds of the learned Judges who decided those two cases 
They had to determine whether, under particular circumstances, th: 
remedy of a particular mortgagee was or was not confined to a suit fo) 
sale upon his mortgage and whether or not it was open to him, at least 
as an alternative relief, to obtain a simple money decree, by way of 
arrears of rent or the like, against his mortgagor. No question could bx 
raised under the law as it then stood as to the right of the mortgagee ro 
execute such decree, when obtained, by attachment and sale of the mort- 
gaged property. After discussing certain other cases the learned Judge 

at p. 407 proceeds:— 

The provisions of the Transfer of Property Act assume that a persor 
in whose favour a contract of usufructuary mortgage has been enterec 
into has either been put in possession of the mortgaged property or ha: 
not. In the latter event he would have a right to sue for his money 
under Section 68, Clause (c) of the Transfer of Property Act (No. IV 
of 1882). In the former event it is presumed that he would be in full 
enjoyment of all his rights in respect of the usufruct of the mortgaged 
property. Difficulties may arise, however, in applying this principlc 

"L L R. 19 AIL 496 'L L R. 23 AlL 338 
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where the mortgagor has entered into a subsidiary agreement with the Gyn 
usufructuary mortgagee so that it may be said that the mortgagee — 
is constructively in possession by virtue of his subsidiary contract with 1936 
the mortgagor, but the latter is nevertheless withholding from the mort- pee aane 
gagee the money which he had covenanted to pay. I think that this is ei 
a risk which a usufructuary mortgagee must be content to run when he Hasan Amean 
chooses to enter into a transaction, the effect of which is to replace the _ —— 
mortgagor in actual possession over the mortgaged property, or any part BT 
of it. There is nothing in law to prevent the parties to a mortgage from 
entering into such an agreement, but the fact that the mortgagor has 
become liable by reason of such subsidiary contract to make certain 
payments to the mortgagee does not affect the consideration that the 
money so agreed to be paid represents the usufruct of the property to 
which the mortgagee was entitled by virtue of the possessory mortgage 
in his favour. If the mortgagee chooses to enter into a contract of this 
nature and the mortgagor fails to carry out his part of such contract, 
the remedy of the mortgagee is to obtain a simple money decree for the 
money due to him. I think, however, that it would be doing violence 
both to the letter of Order XXXIV, Rule 14 of the Code of Civil Pro- 
cedure, and to the principle on which that rule is based, to allow the 
mortgagee to take advantage of a decree of this nature in order to bring 
to sale the equity of redemption and deprive the mortgagor of his rights 
to redeem the original mortgage. The courts are bound to hold that 
the money in respect of which the decree was passed represents, in sub- 
stance, the usufruct of the mortgaged property, and that the claim to it 
was a claim arising under the mortgage. 
At p.410 Mr. Justice Walsh observes: — 
The point really cannot be better put than it is put in the learned 
Subordinate Judge’s judgment where he says:—‘It seems to me to be 
drawing an unjustifiably subtle distinction to say that the claim arose, 
not under the mortgage, but under the separate agreement, when that 
agreement was made as a direct consequence of the mortgage, and as a 
means of giving effect to the conditions of the mortgage’. 


In the present case the qabuliat was executed as a direct consequence 
f the mortgage and was a means of giving effect to the conditions of 
1e mortgage. Without this subsequent lease and qabuliat the mort- 
agee would have remained in possession of the property and would have 
iken the usufruct thereof. By the subsequent arrangement the mort- 
agor remained in possession and thus deprived the usufructuary mort- 
agee of the usufruct of the property. The subsequent arrangements 
ave the mortgagee a certain rent in lieu of the usufruct which the 
sufructuary mortgage standing by itself gave him a right to receive. 
he subsequent lease and pt were, in my view, made as a direct 
onsequence of the mortgage and as a means of giving effect to it. The 
ənt payable by the mortgagor represented in substance the usufruct of 
ne mortgaged property and that being so any claim to such rent was a 
laim arising under the mortgage. 

Mr. Pandey has strenuously argued that the case before me is covered 
y two Bench decisions of this Court, viz., Chimman Lal v. Babadugy ° 
ingh* and second appeal No. 1112 of 1894 which is reported in a foot- 

tI L R. 23 AIL 338 
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Cra. note to pp. 341 to 345 of I. L. R. 23 Allahabad. These cases were con- 
oe sidered by the Bench which decided Kedma Pastin v. Mubammad Ali tc 
~— which I have referred. Mr. Justice Piggott points out that since the 
Puare Lar decision of the two former cases the law had been changed and further 
Hasan Amman that in neither case did the learned Judges have to consider whether ci 
— not the mortgagee could in the circumstances existing in Kedma Pasin v. 
Herrts, J. Mubaemmad Ali and in the present case execute his decree by selling th 
mortgagors equity of redemption. In my view sitting as a single Judge 
I am bound by the latter decision of Kadma Pasin v. Mubommad Ali anc 
_ therefore I. hold that the arrears of rent in respect of which the decre 
was passed represented in substance the usufruct of the mortgaged property 
and that the decree was a decree which the mortgagee had obtained fo: 
payment of money in satisfaction of a claim arising under the mortgage 
That being so, he could not by reason of the provisions of Order XXXIV. 
Rule 14 attach the property and put the same up for sale. In my view 
the lower appellate court came to a right conclusion in this case and conse- 
quently I dismiss this appeal with costs. 

A number of conflicting decisions of other courts have been citer 
to me and this appears to be a case in which leave to appeal under Letter: 

Patent should be granted. Leave to appeal is accordingly granted. 
Appeal dismisscea 


PeR KHICHUMAL (Plaintiff) 

S VETSHS 

1936 MUNICIPAL BOARD, AGRA THROUGH THE CHAIRMAN, 
nae MUNICIPAL BOARD, AGRA (Defendant)* 


—- Stamp Mannal—Rules 24 end 118—Appellent uses one impressed stamp of Rs. 4 

Ganaa NaTH, and one adhesive label of Rs. 5 on bis memorandum af appeal—Certificat 
J. of Stemp Vendor that -court-fee stemp of Rs. 45 was not in stock fled— 
Wheiber memorandum of appeal properly stomped. 

Instead of one impressed stamp of Rs. 45 the appellant used one 
impressed stamp of Rs. 40 and one adhesive label of Rs. 5 on his memo- 
randum of appeal and a certificate from the Stamp Vendor was filec 
by the appellant along with his memorandum of appeal to the followings 
effect:—‘Certified that the court-fee stamp of the value of Rs. 45 is not 
in my stock’. Held, that the provisions of Rule 24 of the Stamp Manual 
had been complied with and the memorandum of appeal was properly 
stamped. 

STAMP REFERENCE in second appeal from the decision of the Subor- 
dinate Judge of Agra. 

Gopi Nath Kunzru for the appellant. 

The following judgment was ‘delivered by 

Ganca Natu, J.—This is an objection by the Taxing Officer that 
the memorandum of appeal has not been properly stamped inasmuch as 
instead of one impressed stamp of Rs. 45 one impressed stamp of Rs.-40 
and one adhesive label of Rs. 5 have been used. This impressed stamp 
. and the label were purchased from the stamp vendor who has been 

posted in the High Court by the Government. The Stamp Vendor is a 
*Stamp Ref. in S. A. of 1936 


Gange Natb, 
J: 
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Jovernment servant and is attached to the Allahabad Treasury and is 
inder the Treasury Officer, as he states. Rule 24 of the Stamp Manual says, 
when, in the case of fees exceeding Rs. 20, the amount can be denoted 
by a single impressed stamp, the fee shall be denoted by a single impressed 
stamp of the required value. But if the amount cannot’ be denoted by 


CL 
1936 
KAKHUMAL 


+ A 
MUNICIPAL 


a single impressed stamp, or if a single impressed stamp of the required Bourn Acma 


value is not available, an impressed stamp of the next lower value avail- 


able shall be used, and the deficiency shall be made up by the use of one O*™8* 


or more additional impressed stamps of the next lower values available 


which may be required to make up the exact amount of the fee, in’com-,: - 


bination with adhesive stamps to make up fractions of Rs. 20 or less. 

A certificate from the Stamp Vendor has been filed by the appellant 
long with his memorandum of appeal which is to the following effect:— 

“Certified that the court-fee stamp of the value of Rs. 45 is not in 
ny stock”. 

The objection of the Taxing Officer is that the certificate is not in 
ccordance with the terms of Rule 24 referred to above, as it does not show 
hat the impressed stamp of the denomination of Rs, 45 was not‘available. 
(he certificate simply shows that the stamp vendor had not in his stock such 
_stamp. Rule 118 of the Stamp Manual lays down, 

should no sheet of the particular value required be in stock, the officer 
in charge of the treasury, when the application is made at a treasury, or 
the ex officio or licensed vendor, when the application is made to him, 
shall be bound to supply the smallest number of sheets which he can 
furnish so as to make up the required amount. 

This rule shows that in case an ex officio or licensed vendor has not 
ot a sheet of a particular value in his stock it would be. his duty to 
upply the smallest number of sheets which he can furnish so as to make 
ip the required amount, as was done in this case. If we read Rule 24 
nd Rule 118 together it appears that in order to comply with the condi- 
ion of Rule 24 it would be enough if the appellant could show that the 
tamp vendor, from whom he purchased the stamp, had not got in his 
tock a sheet of the required value, otherwise there would be no use of 
he provisions of Rule 118.- The Taxing Officer has referred to the order 
a stamp reference in F. A. No. 62 of 1932. It does not appear from 
he order that the stamps of different denominations filed in that case 
ad been purchased under such circumstances as exist in this case. It 
ppears that the appellant had no excuse for purchasing different stamps 
f smaller denominations in F. A. No. 62 of 1932. The Taxing Officer 
as also referred to the case of Tota Rajayya v. Margoni Rajmalaya’. It 
[so does not apply to the present case, because there is nothing to show 
hat in that case the stamps were purchased on account of there being no 
-amp of the required denomination in the stock of the stamp vendor 
rom whom the stamps of smaller denomination were purchased. He 
Iso refers to the case of Jangi Pandey v. Saudagar Singh’. There is no- 
hing in the judgment to show that the effect of Rule 118 of the Stamp 
fanual was considered. 

In my opinion the provisions of Rule 24 of the Stamp Manual have 
een complied with and the memorandum of appeal has been properly 
-amped. 

1A. L R. 1931 Nag. 94 A. L R. 1931 Pac. 113 
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© ** +s. FULL BENCH 
GAJRAM SINGH anp orrs (Defendants) 


NA l l | VETSUS 

KALYAN MAL (Plaintiff) * 

Contract Act, Sec. 60-—Payment by debtor to creditor—No appropriation prove 
by citber perty—Creditor may cxercise bis right to appropriate to any del 
until trial court pronounces) judgment—Hmdu Low—Legal necessity—Mor 
gage of joint family property—Subsequent part payment of principal—Or 
portion of mortgage debt for legal necessity and the other not so—Wheth 
creditor can appropriste whole of emount (previously paid) towerds portio 
of debt nat for legal necessity. 

Where there has been a payment by a debtor to a creditor and no appre 
priation has been proved either by the debtor or the creditor, it is open to th 
creditor to appropriate the payment to any debt until the judgment - 
pronounced by the trial court but not thereafter, 

‘The manager of a joint Hindu family executed 2 mortgage of join 
family property in favour of the plaintiff. Larer a sum of money was pai 
to the plaintiff in part payment of principal. At the time of paymer 
there wag no specification that the amount or any part of it was bein 
paid or received towards that portion of the mortgage debt which may £ 
for or without legal necessity. In the suit on the basis of the mortgage 
the plaintiff's case was that the whole of the mortgage debt had been take 
for Lal necessity and was therefore binding on the family. The contest 

. ing defendants teok up the position that no part of the mortgage debt ha 
been borrowed for any lawful necessity and was therefore due personall 
fram the manager. The trial court held that the entire amount had bee 
borrowed for legal necessity. But on appeal a bench of the High Cou 
held that a portion of the debt was for legal necessity and the other portio 
not so. A question then arose as to whether the plaint:ff could appropriat 
the whole of the amount (previously paid) towards that part of the det 
which had not been proved to have been for legal necessity, and on th 
question being referred to a full bench it was beld that in such a case th 
amount previously paid must of a necessity go cowards the discharge of th 
whole debt treating it ag one single debt, and no question of appropriatio 
in the strict sense arises. Ie would be just and equitable co distribute th 
payment rateably between the two portions as found by the Court. Thi 
would be all the more so, if the creditor maintains till the time of th 
passing of the decree by the first Court that the whole debt was one deb 
binding on the entire family and leaves it to the Court to decide the matter 

But where at the time of the mortgage, or at least at the time of th 
payment, jt is definitely known that one portion of the debt was for leg: 
necessity and another portion not so, it may be possible to treat the tw 
portions of the debt as distinct debts, and the creditor (in the absence o 
any specification by the debtor) can appropriate the payment towards one o 
the other portion. In particular, if the payment is made by the executan 
himself, the creditor may well appropriate it towards that portion of tl: 
debt which was due from the payer himself. 

Fmst APPEAL from a decree of Panprr BIsHHUN NARAIN TANKIIA 

Subordinate Judge of Shahjahanpur. 

"RF, A. 445 of 1931 
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The following is the Referring Order:— ; Cav. 
KENDALL and IQBAL AHMAD, JJ.—The question of law that arises in the 1935 
resent appeal is whether it is open to 2 mortgagee of a joint family property, 
nder a mortgage deed executed by the manager of the joint family, when a portion ‘Snes 
f the mortgage debt was not raised for legal necessity, to appropriate during the ae 
endency of the suit payments made by the mortgagor towards the discharge of cian MAL 
ich portion of the debt as was not raised for legal necessity, when no appropria- 
ion was made either by the mortgagor or the mortgagee till the date of the suit, Kesdal J. 
r, to put the question in a more general way, where there has been a payment by 7? J. i 
debtor to a creditor and no appropriation has been proved either by the debtor 
r the creditor, is it open to the creditor to appropriate tbe amount or ary part 
f it towards the payment of any debt and at any time even during the pendency 
f a litigation concerning the nature of the payment. The question is not free 
rom difficulty and was not decided by the Full Bench in the case of Rem Nath 
. Chirenji Lal, [1935] A. L. J. 177. As the question is of general importance we 
consider it desirable that there should be an authoritative pronouncement on the 
ubject. We accordingly direct that the case be laid before the Hon’ble the Chief 
ustice with a view to the constitution of 2 Full Bench for the decision of the 
uestion formulated above. 


K. N. Maleviya and G. S. Pathak for the appellants. 
S. N. Sen, S. B. Johari and N. Cs Sen for the respondent. 
The Court delivered the following judgment:— 
The question referred to this Full Bench for decision consists of two Salemes, 
ya rts:— 
(a) Where there has been a payment by a debtor to a creditor and 144! Abmad, 
10 appropriation has been proved either by the debtor or the creditor, T 
s it open to the creditor to appropriate the amount or any part of it 
owards the payment of any debt and at any time even during the pen- 
lency of the litigation concerning the payment. 





(b) Whether it is open to a mortgagee of a joint family property, 
inder a mortgage deed executed by the manager of the joint family, 
vhen a portion of the mortgage debt was not raised for legal necessity, 
o appropriate during the pendency of the suit payments made by the 
nortgagor towards the discharge of such portion of the debt as was not 
aised for legal necessity, when no appropriation was made either by the 
nortgagor or the mortgagee till the date of the suit. 

In this case a mortgage deed had been executed by two brothcrs, 
lagdish Singh and Pitam Singh, in favour of Radha Kishan, on December 
9, 1926, for Rs. 15,000 repayable in three years. On April 18, 1921 

_sum of Rs. 12,469-12-9 was paid to the mortgagee and an endorsement 
nade on the back of the document under the signature of Jagdish Singh. 
me of the mortgagors. The details were as follows:— 

On account of interest and compound interest on the entire amount 
yf principal up to April 19, 1921 .. Rs. 7,469-12-0. 

On account of principal Rs. 5,000. 

At the time of the payment, ‘there was no specification that the 
mount or any part of it was being paid or received towards that portioa : 
yf the mortgage debt which may be for or without legal necessity. The 
present suit was instituted on June 21, 1930 by the receiver of Radha 
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Kishan’s estate. In the plaint also the plaintiff did not suggest that th 
amount had been appropriated towards that part of the mortgage deb 
which might have been without legal necessity. Indeed, his case wa 
that the whole of the mortgage debt had been taken for legal necessity 
and was therefore binding on the entire joint family of the mortgagors 
The contesting defendants took up the position that no part of the mort 
gage debt had been borrowed for any lawful or family necessity. Th 
trial court held that the entire amount had been borrowed for lega 
hecessity. But on appeal the learned Judges held that out of the prin 
cipal amount the sum of Rs. 8,500 was for legal necessity, but no 
Rs. 6,370. On this opinion having been expressed, the learned counse 
for the plaintiff-respondent requested that his client should be allowed t 
appropriate the whole of the amount previously paid towards that par 
of the debt which had not been proved to have been for legal necessity 

It is quite clear that where there are more distinct debts than one thi 
debtor may either with express intimation or under circumstances imply- 
ing that payment is of a particular debt, make the payment which must 
under Section 59 of the Contract Act, be applied accordingly. In th 
absence of any such intimation or such circumstances, the creditor ha 
the discretion under Section 60 to apply the payment to any debt, ever 
though barred by limitation. The creditor’s right to make the appro 
priation would certainly last until he had done something which put 
an end to his option. In the case of Cory Bros. 8 Co. v. Owners of thi 
Mecca! Lord Macnaghten laid down that the creditor may exercise hi: 
right “until the very last moment”. -It has been held in some cases tha’ 
the option may be exercised even during the pendency of the suit. Se 
Seymour v. Picket, and Kunja Mohan Shoba Poddar v. Karunakant; 
Sen Chaudharf®. But no case had been cited where the option has beer 
allowed as of right after the judgment has been pronounced by the first 
court. It seems to us that if the creditor has not chosen to make any 
appropriation until the court pronounces its opinion, the provisions of 
Section 61 come into operation and_it is the duty of the court to direct 
the appropriation in accordance with that section. After the decree of 
the first court has been passed, it would be too late for the creditor to 
make up his mind to appropriate the payment in a particular way. 
The appellate court should as a rule pass the decree which the trial court 
would have passed on the date when it decided the case. The question 
as to how appropriation has been made is a question of fact, and the 
appellate court cannot take this fresh matter into consideration without 
admitting additional evidence in appeal: If the case has to be decided 
on the record as it stands, the appellate court must assume that no appro- 
priation had been made by the creditor at all. The fact that the creditor’s 
counsel offers to make the appropriation in the appeal should not carry 
any weight. We would, therefore, answer the general question referred 
to us by saying that the creditor can appropriate the payment to any 
ack until the judgment is pronounced by the trial court but not there- 
after. 


* [1897] A. C. 286 at 293 "2 K. B. D. Vol. 1, p. 715 
IL L. R. 60 Cal 1265 
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The second question is not so simple. In terms Sections 59-61 of Gm 

he Contract Act cannot apply to a single loan taken by the manager of  — 4935 
joint Hindu family, part of which may be for legal necessity and part — 

ot for such necessity: To start with, the debt is one debt and strictly GAM 
peaking not distinct debts. But the principle underlying these sections a 
ias been applied to the case of interest accruing on principal, although Karraw Mat 
he two really form part of one single debt and not distinct debts. See jo 
achmeswar Singh v. Syed Latif t and also Mabaraja of Benaresv. cj. 
Jar Narain Singh’. Their Lordships of the Privy Council have also in a , Bens, J. 
ecent case as in Luchmeswar’s case applied the principle of appropriation Japa m i 
o interest as distinct from the principal. 

Where at the time of the mortgage, or at least at the time of the 
yayment, it is definitely known that one portion of it was for legal neces- 
ity or in payment of an antecedent debt of the father and therefore 
sinding on the whole joint family and another portion not such a debt 
ind therefore due from the father personally, it may be possible to treat 
he two portions of the debt as distinct debts. There is no reason why at 
he time of the payment the debtor cannot specify that the amount should 
<o towards the discharge of one or the other portion. If such a specifica- 
ion is made, the creditor would be bound to appropriate it accordingly. 
'f the principle underlying these sections were not applicable to nick 2 
lebt, the result would be that even if the sons make the payment in order 
o discharge that part of the debt which was for legal necessity, the 
‘reditor would have the right to appropriate it towards the other part. 
Chis, in our opinion, cannot be the legal position. 

Similarly, when it is definitely known that the debt consists of two 
uch portions, the creditor in the absence of any specification by the 
lebtor can appropriate the payment towards one or the other portion. 
in particular, if the payment is made by the executant himself, the 
editor may well appropriate it towards that portion of the debt which 
was due from the payer himself. 


But where it is not clearly known that the debt consists of two 
lefinite and specified portions, one for legal necessity arid the other not 
30, the debt must be regarded as a single debt and not as two distinct 
lebts. ‘This would be particularly so where the creditor is maintaining 
-hat the whole amount was for family necessity. In such a case it is 
lifficult to see how the creditor can make an appropriation towards an 
inknown portion of the debt. In cases where both the creditor and the 
Jebtor treat the debt as one debt, the former regarding the whole as a . 
‘oint family debt due from the whole family and the latter as a debt duc 
personally from the manager, it would be difficult for either party to make 
appropriation without specifically splitting up the debt. In such cases 
if the amount is paid and received towards the whole debt, it must of a 
necessity go towards the discharge of the whole debt treating it 3s onc 
single debt. In such an event no question of appropriation in its strict - 
sense arises. It would be just and equitable to distribute the payment 
cateably between the two portions as found by the court. This wo 

*[1871] 8 Bom L. R. 110 at 112 *[1906] L L R. 28 AIL 105 
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be all the more so, if the creditor maintains till the time of the passin 
of the decree that the whole debt was one debt binding on the enti: 
family, and leaves it to the court to decide the matter. 

The question in this form did not arise in the case of Ram Nath 1 
Chiranji Lal, nor was it decided. In that case the creditor was willin 


v. 
Karran Matto allow+a rateable distribution, and it was the debtor who was saying th: 


Harms, jJ. 


Ganca NATH, 


Harries, J. 


the whole of the amount should be appropriated towards that part of tt 
debt which was for legal necessity. As the debtor’s option must Ł 


Our answer to the other part of the question is that when the tw 
portions of the debt have not been definitely ascertained, and the mort 
gagee regards the whole debt as one debt, it is not open to the credito 
to appropriate the payment towards an unknown and unspecified portio 
of the debt; but he may make the appropriation, if the two portion 
are definitely ascertained, in such a way as to make them constitute tw 
distinct debts, although parts of the same loan. 

This is our answer to the question referred to us. 

[1935] A. L. J. 177 


MOHAMMAD HUZABBAR ALI KHAN arms GHULAM JILANI 
KHAN (Applicant) 
VeTsus 
ABDUL FATEH KHAN and orHers (Opposite parties) * 
Civil Procedure Code, Sec. 11 end Or. 34, R. 6—Mortgage suit—Court passed , 


mortgage decree but refused claim for personal decree—Subsequent applicatio) 
under Or. 34, R. 6 barred by res judicata. 


Where, in a suit on a mortgage, the court passed a mortgage decree bu 
rejected the claim for a personal decree upon its merits, a subsequent appli 
cation under Order 34, Rule 6, C. P. C., is barred by res judicata. Ii 
may well be that the decree passed in the suit in so far as it refused : 
personal decree was unjustified yet as no appeal was lodged against that 
decree it now stands and cannot be reopened. 
ExecuTION First APPEAL from the decision of the Subordinate 
Judge of Shahjahanpur. 
M. A. Aziz for the appellant. 


The respondents were not represented. 
The Court delivered the following judgment:— 
This is an appeal against a decree passed by the learned Subordinate 


Genga Neth, Judge of Shahjahanpur dismissing the applicant appellant’s application 


J. 


under Order XXXIV, Rule 6. 
*E. F. A. 163 of 1933 
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The facts of the case can be shortly stated as follows:— Ow 
On November 18, 1920 one Mst. Muniza Begam and her husband 1936 
.bihuddin Khan executed a security bond in favour of a firm named — 
himal Manohar Das. The subject-matter of this security bond was Frain 
e sole property of Mst. Muniza Begam. In due course the firm Sahimal Au 
anohar Das brought a suit No. 95 of 1926 against Mst. Muniza Begam is 
id obtained 2 mortgage decree affecting the property. After the decree pee Kean 
id been passed Mst. Muniza Begam died leaving two heirs, viz., Mst. | —— 
hmadi Begam and Musharraf Ali Khan who succeeded to the property ani Se 
« equal shares. Mst. Ahmadi Begam sold her share in the mortgaged i 
coperty which she had inherited from her mother to the present appli- 
int appellant on August 10, 1928. The latter paid up the whole of the 
ecretal amount due to the firm Sahimal Manohar Das under the said 
iortgage decree and later brought a suit No. 87 of 1928 agains 
Jusharraf Ali Khan claiming half the amount which he had paid in dis- 
harge of the decree held by Sahimal Manohar Das against the mort- 
agor, the late Mst. Munia Begam.- The present applicant appellant suc- 
ded in obtaining a mortgage decree in his suit against Musharraf Ali 
han, but shortly afterwards the latter died and the present respondents 
æ the representatives of the said Musharraf Ali Khan. It transpires that 
ae mortgaged property in respect of which the present applicant appel- 
int had obtained a decree was sold and the sale proceeds proved insufh- 
‘ent to satisfy the decretal amount, hence the present application under 
trder XXXIV, Rule 6, C. P. C. By this application the present appli- 
ant appellant claimed that other property of Mst. Muniza Begam in the 
ossession of the heirs or representatives of Musharraf Ali Khan should 
e made liable for the balance of the decretal amount due under the 
ecree passed against him. 
The opposite parties opposed the application and claimed that the | 
atter had already been decided and that the present applicant could not 
ucceed by reason of the doctrine of res judicata. ‘They contended that 
3e precise point for determination in this application had already been 
ecided in suit No. 87 of 1928 which was brought by the present appli- 
int appellant against Musharraf Ali Khan. 
We must shortly consider whether or not the present applicant 
ppellant’s claim is barred by res judicata. Upon a perusal of the judgment 
f the learned Subordinate Judge in suit No. 87 of 1928 it is abundantly 
lear that the present applicant appellant claimed against Musharraf Ali 
‘han not only a mortgage decree but also a decree against his person and 
ther property. 
Issue No. 4 in the case reads as follows:— 
‘Whether the person and other property of the defendant can be 
aade liable”. 
The learned Judge’s finding on issue No. 4 is in these words:— 
The person and property of defendant cannot be made liable inasmuch 
as he was not the executant of the mortgage—he succeeded to the rights 
of the mortgagor by inheritance. ° 
In short the learned Subordinate Judge whilst passing a mortgage 
ecree refused to grant the present applicant appellant a personal decree 
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against Musharraf Ali Khan. 

There can be no doubt that a mortgagee is entitled in the origina 
suit to ask for a personal decree against the mortgagor, see Jeuna Babu v 
Parmeshwar Narayan Mabtha' and Babu Ram v. Inamullah*. Further 
it has been clearly laid down by a Bench of this Court that if a claim fo. 
a personal decree is made and granted such a decision operates as re 
judicata. Similarly, if the claim is rejected upon its merits the doctrin 
of res judicata would also apply. In suit No. 87 of 1928 the matter wa 
undoubtedly considered, an issue was framed and a decision given upor 
that issue. The suit was between the same parties or their predecessor 
and in our judgment the decision upon the issue, whether right or wrong 
is now binding on all the parties. It was of course open to the presen 
applicant appellant to appeal agains: that portion of the decree refusin; 
him a personal decree against Musharraf Ali Khan, but as he did not dı 
so he is for ever bound by the decision. It has been contended by Mr 
Aziz that the refusal of the learned Subordinate Judge in suit No. 87 o: 
1928 to grant such a decree was wrong, and that may well be so, but tha 
does not’ affect the defence that the present application is barred by re 
judicata. In Teja v. Tika Rem? it was held that whether the decre 
under Order XXXIV, Rule 6 was right or wrong it became final if th 
party against whom the decree had been passed had not objected to it o. 
appealed against it at the time. It may well be that the decree passed ir 
suit No. 87 of 1928 in so far as it refused a personal decree was unjustifiec 
yet as no appeal was lodged against that decree it now stands and canno 
be reopened. 

In our view the learned Subordinate Judge was right in coming t 
the conclusion that the present applicant appellant’s claim was barred by 
res judicata and that being so this appeal must be dismissed. As no oni 


_ appeared on behalf of the respondents we make no order as to costs. 


Appeal dismissc: 


17, L. R. 47 Cal. 370 "1935 A. L. J. 279 
"lL LR 46 AIL 32 


MAINA (Msr.) (Defendant) 
VETSUS 
BHAGWATI PRASAD (Major) AND ANOTHER (Plaintiffs) * 


Hindu Law—Hnrnidu daughter succeeds to fathers property—Alienation by— 
Of property of ber father—Her sons, A and B (minor), join in sale deec 
—Denghter dies—A and B succeed to their maternal grandfather's property 
jointly—B dies—A sole owner—A dies—B’s sons sne for possession of pro 
perty coveréd by sale dced—Estoppel. 


' A Hindu daughter succeeded to her father’s property. She along witl 
her two sons, A and B, the latter being minor, sold the property. Th 
daughter died in 1919; B died in 1924; and A died in 1926. Withir 
twelve years of the death of the daughter, the sons of B brought thi 
present suit for possession of the property covered by the above-men 


*S. A. 49 of 1934 
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tioned sale deed. Held, that on the death of the daughter A and B 
succeeded to the property of their maternal grandfather jointly with right 
of survivorship (Venkeyyamma Geru v. Venkateramansyyemmea, I. L. R. 
25 Mad. 678) and therefore after the death of B in 1924 A became the 
sole owner of the property, and after A’s death the plaintiffs could claim che 
` property only as heirs of A (Jemne Prasad v. Rom Pratap, I. L. R. 29 All. 
667), and as A, if he had brought the present suit, would be met with 
the plea of estoppel inasmuch as he had joined in the sale deed, the 
plaintiffs as the successors of A are also estopped from questioning the 
sale deed and their suit is liable to be dismissed. Mebadeo Pershad Singh 
v. Mata Prashad, L L. R. 44 AIL 44, Fateh Singh v. Thakur Rukmini 
Ramanji, I. L. R. 45 All. 339 applied. l 
SECOND APPEAL from a decree of Mautvi Niaz Auman, Third 
Additional Subordinate Judge of Gorakhpur, confirming a decree of 
MauLvi GHULAM SABR, Second Additional Munsif of Deoria. 


Haribens Sabai for the a t. 
Shiva Prasad Sinba for the respondents. 


The following judgment was delivered by 
Bajpal, J.—This is an appeal by the defendant. A short pedigree 
may be given at once. 


RAM SUDH MAN TIWARI=Msr. JAICHA TIWARIN. 
Mst. Hansrani (daughter) 


o | 
Ram Nain iss Bhagelu Misir Ram Lagan Misir 


| 
Bhagwati alias Ramji Misir Bagesari Misir 
(PIF. No. 1) (PIF. No. 2) 
It appears that Ram Sudh Man Tiwari was of some zamin- 


dari property. He died and after his death his widow Mst. Jaicha 
Tiwarin came into possession of the said property. After the death of the 
latter Mst. Hansrani, the daughter, came into pogsession of the property. 
She along with Ram Nain on June 10, 1892 sold the property to 
Kashi Sahu, who is the predecessor of the present defendants. It 1s 
not quite clear whether Mst. Hansrani figured as the guardian of Ram 
Lagan in the sale deed or whether Ram Nain figured as the guardian of 
Ram Lagan. The lower appellate court says that the sale deed was exe- 
cuted by Ram Nain for self and as guardian of Ram Lagan. Be that 
as it may, the sale deed was on behalf of Mst. Hansrani, Ram Nain and 
Ram Lagan, the last one being a-minor. It is unfortunate that neither 
the sale deed nor a copy of the sale deed is on the record of the present 
case. fn 

Some time in 1900 Ram Lagan brought suit No. 128 of 1900 in the 
court of the Subordinate Judge of Gorakhpur on the allegation that Mst. 
Hansrani was a woman of weak intellect and Ram Nain had just attaintd 
majorityat the time of the execution of the sale deed of 1892 and the 
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sale was without any lawful necessity. He, therefore, prayed that it may 
be declared and established by the court that the sale deed was null and 
void and ineffectual after the death of Mst. Hansrani, and that if any 
portion of the sale consideration be found to be lawful, proper orders may 
be issued accordingly. The learned Subordinate Judge who tried the 
suit of 1900 was of the opinion that there was legal necessity for Rs. 1,125 
and there was no legal necessity for Rs. 726. The decree that was passed 
in the case was in following terms:— 
je orda ad dered eae Ge eel en 
consideration Rs. 726 is illegal and so far as this amount relates to the sale 
deed it is not binding on the plaintiff after the death of his mother. 

The exact ‘meaning of this decree has been the subject of great con- 
troversy in the courts below and before me. 

The present plaintiffs are the sons of Ram Lagan Misir and they 
brought the present suit for possession of the property covered by the 
sale deed of 1892 on the basis of the decree in suit No. 128 of 1900. 
and their contentidn was that they were not liable to pay anything to the 
defendant inasmuch as more than Rs. 1,125 (the sum adjudged to be 
for legal necessity in the former suit) had been realised by the defendant: 
because the defendants had been in ion of the property for a con- 
siderable number of years, and in alternative the plaintiffs expressec 
willingness to pay such sum as was considered proper by the court. ‘Their 
case was that a declaratory decree was obtained by Ram Lagan and that 
Mst. Hansrani having died on November 14, 1919 the plaintiffs were 
entitled to obtain possession of the property covered by the sale deed by 
reason of the declaratory decree obtained by their father. Ram Lagan 
died on June 16, 1924 and Ram Nain died on January 3, 1926, and the 
plaintiffs alleged ‘that both the brothers, Ram Nain and Ram Lagan, used 
to live jointly with the plaintiffs and the plaintiffs were the only heirs and 
survivors of the 

The defence was that the decree in suit No. 128 of 1900 did not 
give any right to the plaintiffs to sue, that the property which Ram 
Lagan and Ram Nain got from their maternal grandfather could 
not be considered to be ancestral property, that each of the two brothers 
had a separate right and-share in the property sold and that as Ram Nain 
was one of the executants of the sale deed the plaintiffs could in no event 
get back the share of Ram Nain. They also alleged that the defendants 
were bona fide purchasers and in possession of the property sold on 
payment of a reasonable consideration and the plaintiffs’ suit was 
by Section 41 of the Transfer of Property Act. They alleged that Ram 
Nain had executed a separate registered agreement to the effect that 
in case Ram. Lagan, the father of the plaintiffs, raised any objection to 
the said sale deed, he, Ram Nain, would be personally liable for the 
entire. loss of the: vende. (Learned counsel for the defendant ‘has wot 
been able to point to any registered agreement by Ram Nain. In the 
result they prayed for the-dismissal of the suit in its entirety. 

As stated before, a great deal of controversy has centred round the 
question as to what was the exact scope of the decree passed in the former 
suit. While it is contended by Mr. Harbans Sahai on behalf of the 
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defendant appellant that all that was declared in the former suit was that 
Rs. 726 out of the sale consideration was not for legal necessity, it is argued 
by Mr. Shiva Prasad Sinha on behalf of the. plaintiffs respondents that 
the plaintiffs’ suit for a declaration that the sale deed executed by Mst. 
Hansrani should be declared to be null and. void and ineffectual after 
the death of Mst. Hansrani was decreed, and the proper interpretation to 
be put upon the decree is that it was decided by the court in the former 


suit that the sale deed by Mst. Hansrani would be ineffectual after death- 


of Mst. Hansrani in favour of the reversioner who might be alive then, 
provided a sum of Rs. 1,125 was paid by him. J am inclined to agree with 
the submission of the respondents and with the view taken by the courts 
below. Ram Lagan’s suit was decreed in 1900. He prayed that the 
sale deed of 1892 be declared to be null and void and if any amount of the 
sale consideration be found to be lawful, proper orders may be issued. 
The suit for a declaration. was decreed and it was held that Rs. 1,125 
was a lawful consideration. The import of the decree, therefore, was 
that when the reversion opened the reversioner would be entitled to 
obtain possession of the property on payment of-Rs. 1,125. 

The next question that was argued before me was that Ram Lagan 
did not during his lifetime bring any suit for possession and he died in 
1924. Before possession could be obtained by any reversioner, it was 
necessary that the sum of Rs. 1,125 should be paid and unless and until 
that sum was paid a suit for possession was untenable. It is said that 
Ram Nain and Ram Lagan would “succeed to the property of their 
naternal grandfather as members of a united family under the ordinary 
aw of inheritance, namely, jointly with right of survivorship” as was 
held by their Lordships of the Privy Council in the case of Venkeyyamma 
Geru v. Venkatcramanayyamma Babadur Garu", and if Ram Nain brought 
the present suit he would be met with the plea of estoppel inasmuch as he 
nad joined in the sale deed of 1892. His suit would be liable to be dis- 
missed on the principle laid down by this court in the case of Mabadeo 
Prasad Singh v. Mata Prasad* and the case of Fateh Singh v. Thakur 
Rukmini Remanji Maberaj’, and if the plaintiffs of the present suit claim 
as heirs of Ram Nain they would also be met with the plea of estoppel. 
On behalf of the plaintiffs it is, however, said that this was not the case 
set forth by the defendants in the written statement and all that they 
alleged was that Ram Nain’s half share could not be obtained by the 
olaintiffs, and the plea was not formulated before the courts below in the 
way in which it is being formulated for the first time in this court. In 
view of the fact that the defendants emphasised the disability under which 
Ram Nain laboured and the fact that they prayed for the dismissal of 
the entire suit, J am prepared to allow the plea to be taken before me in 
its present form, more particularly when the plea contains a pure 
juestion of law not dependant on the decion of any question of fact. 

The position taken by the defendant appellant is that although 
che grandsons inherit jointly the property of their grandfather with right 
of survivorship, a son in a joint Hindu family does not acquire by birth ®h 

*L L. R. 25 Mad. 678 - "FLL R44 AML 44 
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interest jointly with his father in property which the latter inherits fron 
his maternal grandfather; see the case of Jemna Prasad v. Ram Pratap* 
and the case of Bishwanath Prasad Sabu v. Genjadhar Prasad, and there 
fore after the death of Ram Lagan in 1924 Ram Nain became the sol 
owner of the property left by his maternal grandfather Ram Sudh Ma 
Tiwari, and after Ram Nain’s death the plaintiffs could claim the propert 
only as heirs of Ram Nain, and as Ram Nain is estopped his successors ar 
also estopped; see Mahadeo Prasad Singh v. Mata Prasad’. It is, however 
contended on behalf of the plaintiffs respondents that Ram Nain wer 
members of a joint Hindu family, and this property which they got fron 
their maternal grandfather became an accretion to their ancestral property 
that is to say, the property which they inherited from their father anc 
paternal grandfather, and, as such, the sons also got an interest in the pro 
perty, and reliance is placed on the case of Rao Bahadur Man Singh ~v 
Maharani Newlskbbati'’. Several questions arose for determination ir 
that case and Das, J. in the course of an elaborate judgment referred t 
the Privy Council decision to which reference has been made by me anc 
observed as follows:— 

Now admittedly Niladri and Appa Rao did not have a common interes 
and 2 common possession in the property of their maternal grandfathe 
during his lifetime. But they were undoubtedly’ members of a unite 
family and there was coparcenership between them, and, I would add 
their issue, qua the property which was admittedly their ancestral pro 
perty. In my opinion the Judicial Committee acted upon the view tha 
the property inherited by Niladri and Appa Rao formed an accretion t 
their family property, for on no other hypothesis is it possible to explais 
that decision consistently with the admitted principles of the Mitakshara 

I am not quite in agreement with the view expressed by the learnec 
Judge, and this view undoubtedly is to a certain extent in conflict witl 
the decision in Vishwanath Prasad Sabu’s case of the Patna High Cour 
and Jemna Prasad’s case of our own court. At the same time it is possi 
ble for two brothers, who inherit property from their maternal grand 
father, to blend it with the property which they inherit from their owt 
father and from their own paternal grandfather and thus make the pro 
perty inherited from their maternal grandfather a portion of joint family 
property, and in that event the sons would have an interest by birth ir 
the property which their father inherited from their own maternal grand- 
father. 

The case was not approached in the courts below from that point of 
view, but it is not necessary to obtain any finding on this point because 
there never arose an occasion when Ram Nain and Ram Lagan could blend 
the property inherited from their maternal grandfather with their pro- 
perty inherited from their father znd paternal grandfather. The pro- 
perty in question passed out when it was in the hands of their mother 
The result, therefore, according to the view which I take of the case, i: 
that the plaintiffs as the heirs of Ram Nain (and this is the only capacity 
which they possess) cannot question the sale deed of 1892 and their suit 
if liable to be dismissed. 


tL L. R 29 AIL 667 "3 Pat. L. J. 168 
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Certain other points were raised by learned counsel for the appellant 
d it is necessary to notice them in order to make my judgment complete. 
was argued that the plaintiffs’ suit is barred by Section 43 of the Trans- 
- of Property Act, and reliance is placed on the case of Shyem Narain 
sir v. Mangal Prasad Mistr®. First of all Section 43 of the Transfer of 
operty Act was never pleaded by the defendant in the written statement, 
d moreover the case is clearly distinguishable. As stated before, the 
e deed is not on the record, and it cannot be said with certainty as to 
lat representations were made when the property was sold to the prede- 
sor of the defendant, but one may safely assume- that as Mst. Hansrani 
is an executant of the sale deed in her own right the parties knew per- 
stly well that the immediate title in the property rested with Mst. 
ansrani, and there was no erroneous representation on the part of Ram 
ain that he was the owner of the property. The vendee knew perfect- 
well the state of affairs and there was no inducement and as held by the 
wer appellate court 

in the absence of the sale deed itself and evidence on the appellants’ side 
proving that Ram-Nain induced the vendee to believe him (Ram Nain) 
as an owner of the property and that the vendee had no knowledge him- 
self on the point, 

Section 43 of the Transfer of Property Act can have no application. 

plea of limitation was also advanced on behalf of the appellant, but I 
ve not been able to appreciate the same. The plaintiffs’ suit having been 
ought within 12 years of the death of Mst. Hansrani is clearly within 
ne. 
In view of what I have said above, it is clear that the plaintiffs are enti- 
d to no relief. I, therefore, allow this appeal, set aside the decrees of 
e courts below and dismiss the plaintiffs’ suit with costs in all courts. 
ave to file an appeal by way of Letters Patent is allowed. 


Abpeal allowed 
*1935 A, L. J. 13=L L. R 57 AIL 474 


GULAB DEVI (Judgment-debtor) 
VETSUS 


ABDUL GHAFUR KHAN anD orHers (Decree-bolders)* 


vil Procedure Code, Sec. 249—Order under Sec. 47, Civil Procedure Code passed 
by revenue court—Appeal lies to District Judge as en appeal from order— 
No second appeal lies under Sec. 249. 

Orders mentioned in Section 47, Civil Procedure Code, when passed by 
a revenue court, are to be regarded as orders and not as decrees. Accord- 
ingly an appeal to the District Judge from an order of the revenue court 
passed in proceedings in execution of a decree, lies as an appeal from order 
and not as an appeal from a decree; and therefore under Section 249, 
Tenancy Act, no second appeal lies from the order of the District Judge 
passed in appeal. 
Muberik Hasan v. Ishri Prasad, 1936 A. L. J. 678 followed. 
EXECUTION SECOND APPEAL from a decree of P. C. Acarwat Esq.? 
*E. S. A. 1215 of 1934 
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Additional District Judge of Cawnpore, confirming a. decree of Arm 
ALI EsQ., Assistant Collector, First Class. 
K. N, Agarwala and Jagat Bebari Lal Agarwal for the appellant. 
P. M. L. Verma for the respondents. 


The following judgment was delivered by 


BENNET, J.—T his is an execution second appeal by Mst. Gulab Des 
judgment-debtor, whose objection has been dismissed by the two cour 
below. The opposite party are the decree-holders, The opposite par 
had obtained a decree in the revenue court on November 9, 1921 again 
Mst. Gulab Devi. Various proceedings in execution followed and tl 
question before the court below im first appeal was whether a certa 
application for execution dated July 31, 1933 was or was not time-barre 
The decision on this point involved the decision as to whether a certa 
application for restoration of March 4, 1927 was step-in-aid of executic 
and as to whether a certain application for execution of January 28, 192 
was a valid application in execution although it was not signed by all cl 
heirs of the original decree-holder. The court below has come to a dec 
sion contrary to Mst. Gulab Devi on these points and therefore she h 
brought a second appeal. A preliminary objection is taken that no secon 
appeal lies. The original decree was under the Agra Tenancy Act ar 
therefore that Act governs the procedure. Under Section 249 of th: 
Act no appeal shall lie from any arder passed in appeal, and clearly tl 
order of the lower court was one passed in appeal. For the appellant 
was contended that the order of the lower court would amount to 
decree. It is true that in the Civil Procedure Code Section 2(2) ‘“‘decrec 
is defined to include the determination of any question within Section +: 
Civil Procedure Code. But the section proceeds “But it shall not incluc 
(4) any adjudication from which an appeal lies as an appeal from a 
order.” Now Section 248(3) of the Tenancy Act states that an appe 
shall lie from an order mentioned in Section 47, Civil Procedure Cod. 
Accordingly therefore the appeal lay to the lower appellate court as a 
appeal from order and not as an appeal from a decree. Therefore unde 
Section 249 no second appeal can lie from the order of the court belov 
This view has been held twice by learned Judges of this Court in Sah 
Nand Kishore v. L. Makben Lal’ and Mubarik Hasan v. Ishri Prasad 
I hold therefore that no second appeal lies. 

Some argument was made that I should examine this order of th 
court below in revision. One distinction between a second appeal an 
a revision is that an error of law can form a ground for a second appea 
but in general an error of law cannot form a ground for a revision. Sec 
tion 115, Civil Procedure Code lays down that a revision lies where th 
court below has exercised jurisdiction not vested in it by law or has faile 
to exercise jurisdiction so vested or has acted in the exercise of its juris 
diction illegally or with material irregularity. ‘There was nothing illeg: 
or materially irregular done or alleged to have been done in the exercis 
of jurisdiction by the court below. All that is alleged is that it mad 
Xn error of law and also an error of fact in its decision; that is, that i 

7A, L R 1934 All 192 *1936 A. L. J. 678 
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ecided that certain applications saved limitation because they were validly œx 
ade, and it is contended that they were not validly made. Jurisdiction Jy 
> decide the appeal which the lower court had before it included the — 
irisdiction to decide wrongly as well as jurisdiction to decide rightly. CO™ 
he fact that the court below may have decided wrongly is not any 7. 
round for interference in revision and accordingly there is no ground in Amu., 
1e grounds of second appeal which would afford a ground for interference unis 
4 revision. — 


I dismiss this second appeal with costs. 
| : Appeal dismissed 


E 


Versus 
SUMAT PRASAD and oTHERS (Defendenis)* 2 
indu Lsaw—Jains—Adoption—Jain widow cen adopt without busbend’s entho-  “P™ 6 
rity or permission of bis kinsmen—Right of sdoption—Not affected by nature Hims, J. 
of property to which widow succeeds—Enquiry into molive irrelevant. Ganaa NATE, 
The custom under which a Jain widow can adopt a son to her husband J. 
without her husband’s authority or permission of his kinsmen has been 
recognised by judicial decisions since 1833 in different parts of the country, 
and these decisions are sufficient to hold the existence of the custom, and it 
is no longer necessary to prove it in each case by oral evidence. There 
is no reason for making any distinction in the custom in cass where 
the widow succeeds to the self-acquired property and ancestral property 
of her husband. The nature of the property, that is, whether it is self- 
acquired or ancestral, would affect the rights which the widow would 
acquire in it,,but not the widow’s right of adoption. 
Whenever a widow has in herself full and free power to adopt without 
any person’s permission, any inquiry into her motives is irrelevant. 
First APPEAL from a decree of Basu Nano Lat Srncn, Additional 
ibordinate Judge of Saharanpur. 


Sir Tej Babadur Sapru, S. N. Sen, P. L. Banerji, S. K. Dar and S. N. 
‘th for the appellants. 

K. N. Katju and Shiva Prasad Sinha for the respondents. 

The Court delivered the following judgment:— 

This is a plaintiffs’ appeal and arises out of a suit brought by them Herries, J. 
¢ainst the defendants-respondents for a declaration that Sumat Prasad, Genge Nath. 
efendant No. 1, is not the lawfully adopted son of Lala Badri Das and ý 
€ his widow Mst. Kampa Devi, defendant No. 2, and that he has no 
tle to their estate described in the’ plaint, and that all declarations made 
ı the deeds dated January 20, 1929 do not affect the reversionary rights 
€ the plaintiffs in the estate of Lala Badri Das. Banarsi Das, plaintiff 
To. 1, died during the pendency of the suit, and after his death his so 
mba Prasad has been substituted in his place. 

The relations of the parties will appear’from the following genealo- : 
ical tree:— j 


1936 


| BANARSI DAS and ANOTHER (Plaintiffs) 


*F. A. 220 of 1932 
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Civ. PEDIGREE No. 1 
1936 HARJAS RAI - 
Bawara Das - 
Y. 
eae ANAD Gulab Singh (D. 1881) Mahar Singh 


Harrees, J. =Mst. Jhammo Kuar (Alive) —Mst. Beno (d. 15-3-1909) 
Genge Nath, i 
J. 


| 
Ganeshi Lal Banarsi Das Ajodhya Prasad Kedar Nath Badri Das 


=Kishan Dei PL. No.1 =Mst. Chameli (d. 29-2-1916 

ihe (D. 1935) | —Kampa Devi 

Mool Chand (adopted) | Mitter Sen (D. 1902) Deft. No. 2 
(adopted) 

—=Mst. Sharbati (dead) | . Sumat Prasad 


(adopted) Deft. No 








Mool had i pee 
(given in adoption) 





Mutsaddi Lal Man Lal Mittar Sain 
. ==Bhagwan Deyi (D. 8-1-1930) 


PEDIGREE No. 2 


a RAMJI LAL 
| 

Mst. Bugli (Dead) Mst. Kampa Devi 
Deft. No. 3 Deft. No. 2 

—=Ajodhya Prasad =Badri Das 

| | | 

Bishambhardas (Dead) - Sumat Prasad 

Deft. No. 4 Deft. No. 1 


(given in adoption) 

The plaintiffs alleged that Lala Badri Das died ‘on February 29, 191 
leaving unto him surviving the defendant No. 2, Mst. Kampa Devi H 
widow, Banarsi Das his brother, plaintiff No. 1, and Mulchand, plainti 
No. 2, his nephew. On or about January 9, 1916 Lala Badri Das ga 
a testamentary direction to the effect that his wife, the defendant No. © 
after his death should not adopt any son, and in case she did so, tl 
adoption should be confined to the members of his family. Lala Bad 
Das was governed by a ‘Kulachar’ or family custom which prohibits ado; 
tion outside the family but which within the family permits the ado 
‘ gion of an only son and of a married person and allows 2 widow to mal 
the adoption in the absence of any authority from her husband, hi 
subject to the consent of the head of the family. Save as aforesaid La 
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adri Das was governed by the ‘Mitakshara’ or Benares School of Hindu Oe 
iw in all matters of adoption, marriage, inheritance and succession. On 493. 
ae death of Lala Badri Das his widow, defendant No. 2, succeeded to the -— 
state as a Hindu widow and has since been in possession of the same. me BA 
)n January 20, 1929 the defendant No. 2 being actuated by motives of eres Pain 
amity and with a desire of unlawful gain executed a deed in which she 
‘ated that with the consent of defendant No. 4, the father of defendant Poles: h 
Jo. 1, she had received from defendant No. 3 and taken in adoption J. 
efendant No. 1 as a son to Lala Badri Das and to herself on condition 
nat during her lifetime she would continue to be the owner of the estate 
s if there were no adoption, and after her death the estate would devolve 
pon defendant No. 1 as the adopted son of Lala Badri Das and herself. 
èn the same date the defendant No. 3 as guardian of defendant No. | 
lso executed a document in which she stated that she had given defendant 
o. 1 in adoption with the consent of defendant No. 4, on terms and 
mnditions given in the deed of defendant No. 2 mentioned above. The 
ileged adoption is invalid and confers no title upon the defendant No. 1 
1 the estate of Lala Badri Das according to Hindu Law and usage, and 
Iso according to the usage and customs of the Agarwal Jain community 
ster alia for the following reasons:— 

(a) For it was made with a wilfully corrupt and capricious motive. 

(b) For it was a mere device to enlarge the Hindu widow’s estate 
f defendant No. 2. 

(c) For it was a mere device to transfer the estate of Lala Badri Das 
y a testamentary disposition which the defendant No. 2 had no power 
» do. 

(d) For it was an adoption without the authority of Lala Badri Das 
ad against his specific prohibition. 

(e) For it was an adoption of a person not permitted by family 
ustoms, 

The plaintiffs further alleged that they were the prospective rever- 
‘oners of Lala Badri Das entitled to succession on termination of the 
ridow’s estate of defendant No. 2. 

The defendant No. 4 died after the institution of the suit and his 
ame was struck off the plaint. The remaining three defendants contested 
he suit. They contended that no testamentary direction had been given 
y Lala Badri Das. He got an attack of paralysis on January 7, 1916 
nd died on February 29, 1916 without regaining consciousness and could 
ot make any testamentary direction. There’was no such family custom 
s is alleged by the plaintiffs. Under the custom prevailing among the 
igarwal Jains every widow is authorised to adopt a boy to her husband 
rithout the authority of the husband or permission of his kinsmen. 
Jefendant No. 1 was validly adopted by defendant No. 2 to her husband. 
he plaintiffs’ allegations that the adoption had been made with corrupt 
nd capricious motives or that it was only a device to enlarge the widow's 
state or to transfer the property by a testamentary disposition were 
bsolutely untrue. ; 

The learned Subordinate Judge found that no testamentary direction 
zas given by Badri Das, that there was no ‘kulachar’ or family custom 
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that a Jain widow could adopt a son to her husband without the authori 
of her husband or consent of his kinsmen and that the adoption made 
the defendant No. 2 was valid. He dismissed the plaintiffs’ suit. Her 
this ap 


Buia PiriAb e appellants have not seriously pressed that the learned Subordin; 


Harries, J. 
Gangs Nath, 
J. 


Judge’s findings as regards the ‘kulachar’ and the testamentary directi 
given by Badri Das, as alleged by the plaintiffs in their plaint, are incc 
rect. It may be observed that an examination of the evidence produc 
by the plaintiffs shows that the learned Subordinate Judge’s findings ; 
correct. 
[Their Lordships then discussed the evidence and proceeded:—] 
We agree with the findings of the learned Subordinate Judge 
regards the family custom and the testamentary direction alleged in t 
plaint, and find that the plaintiffs have failed to prove them. 
_ The chief ground on which the validity of the adoption has be 


- attacked is that it was made by the defendant No. 2 without the authori 


of her husband. Among the Hindus the objects of adoption are twofol 
The first is religious to secure spiritual benefit to the adopter and |} 
ancestors by having a son for the purpose of offering funeral cakes ar 
libations of water, and the second is secular—to secure an heir and pe 
petuate the adopter’s name. The Jains do not believe in the spiritu 
efficacy of adoption. They do not perform sherads to the dead, whi 
is at the base of the religious theory of adoption, nor do they believe 

the Hindu doctrine of the spiritual efficacy of a son. Adoptions amor 
them want the spiritual element and are entirely secular in character. Th 
are governed by the Hindu law of adoption, except in certain particulars 

which it has been proved that their usages are different. According to tl 
defendants by a custom prevailing among the Jains, a Jain widow is con 
petent to adopt without authority from her husband or permission of } 
Kinsmen. As the adoption is a temporal institution among them, an on 
son or daughter or sister’s son and a married man can also be adopted ar 
no religious ceremony is necessary for adoption. In this case the on 
point which has to be considered is whether a Jain widow can adopt witl 
out authority from her husband or permission of his kinsmen. T] 
custom under which she can do so has been recognised in a series of cas 
since 1833. The earliest case is of Mabsraja Govind Nath Ray v. Gul 
Chand and others, reported on page 276.0f Vol. 5 of Reports of Cases i 
the court of Sadar Dewani Adalat, Calcutta, in which the competency of 
widow to adopt without the sanction of her husband was recognise: 
The tradition on which this custom was based has been described at lengt 
on pages 280 and 281 of the report as follows:— 

An extract from the same work (Wardhawarra). This is part of 
diffuse story of the rich Shresti (or Seth) Kamala-Kanta and his wi 
Kamala Sri. They lived at Hustinapur, (Delhi). He had a favouri 
clerk Sumati Siromani, whom he regarded as his son. ‘The Seth died of 
fever; and years after, the clerk was killed by lightning. The widow w: 
reflecting on the necessity of adopting a san (which she resolved to do, 1 


j preserve the great wealth of her husband) when the gardener of tl 


Asoka Bati reported that the Suri Dharma Ghos, with Rishis, had stopped : 
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the garden and a concourse of the inhabitants had gone to see him Com 

Kamala Sri went for this purpose and took occasion to ask the devout man —— 

how the wealth of her husband should be preserved. The Saint foretold 19° 

that within one month, in the temple of Khanna Purosa, four Katriya proses Das 

brothers would come, viz., Bridh Debraj, Hansraj, Dhanraj and Dhurmraj, ?. 

whose respective ages were then 32, 27, 22 and 16 years, adding ‘Chuse Sumar Prasan 

whom you please’. In answer to the question as to rites to be performed Hada. 

he said "The nine members of Rishabhadev are to ‘be first adored’. Then Geese Noth, 

is adoration of the Guru and Book, to be made with five resources or with J. 

sixteen. This is ordained. Reverence of the Guru is enjoined. After 

this, having heard from the Guru’s mouth, auspicious words then is wor- 

shipped the Devi of his own family. Then in a place where are the five- 

fold principal witnesses, before the Ruler after having taken the son, 

attention is given to a feast to the kin of the adopter. Food is then given 

to a man and wife. An auspicious moment is taken, and after repeating 

the words,—‘glory to the Arhats’—and placing him in his own place,’a 

spot with red powder is impressed on his forehead, and a pearl necklace, 

rice, fruit, meal are to be given with blasts of the conch, and beating of 

the bhari, various dancing is performed, and there is the vocal harmony of 

beautiful women who express many sorts of benedictions with reverence 

to his kin. Clothes or something else are given, or the Sriphala is given: 

if poor, the pungi-phal. Night watching is practised. The betel leaf and 

the like are to be given to each. More may be learmt from the Achar- 

Dinakara. At present a summary only has been declared”. Having heard 

the words of Vardahamana, she then asked ‘O Lord if he do not abide in 

his religion, if he be not apt in reverence to me, if by bad acts he should 

dissipate wealth, what then am I do?’ The Acharjya replied ‘If he do not 

abide in virtue, he is to be deserted as a finger bitten by a snake’. The 

pith of this prolix story is this. Singh Sena King of Singhpur, died with- 

out male issue. There were three Xatriya brothers of that city, Anand, 

Parmanand, and Devanand (a boy). The first earned his livelihood as a 

cow-herd, and the second as a wood-seller. A Yati taught them the Jain 

religion, and Anand put up in the forest an image of Rishabha Deva before 

which he read daily the Bhaktamara. A Goddess one day appeared and 

predicted that he should become King. Singha Vati, the widow of the 

King, gets acquainted with the three brothers by frequenting the forest. 

She toak 2 fancy to them and resolves to adopt the eldest, and associate 

him in the kingdom. ‘This is done in due form. ‘The second brother is 
constituted heir apparent, and the third made General. Asked by the queen, 

the Yati, Singha Kesar Suri, declares the Utsava, or solemnities belonging 

to adoption according to the ‘Gautam Prasna’. 


In 1878 in Sheo Singh Rai v. Dakho and Murari’ the custom was 
firmed by their Lordships of the Privy Council They held: 
According to the usage prevailing in Delhi and other towns in the 
N. W. P. among the sect of the Jains known as Saraogi Agarwalas, a 
* sonless widow takes an absolute interest in the self-acquired pro of 
her husband; has a right to adopt without permission from her husband 
or consent of his kinsmen; and may adopt a daughter’s son, who, on the 
adoption, takes the place of a son begotten. 
In 1886 this Court, in accordance with the case of Sheo Singh Rai 
ferred to above, held in Lakshmi Chend v. Gatto Ba’. ° 
The powers af 2 Jain widow, except that she can make an adoption 
*LL R 1 AlL 686 "LL R 8 AlL 319 
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without the permission of her husband or the consent of his heirs, and m: 
adopt a daughter’s son and that no ceremonies are necessary, are controll: 
by the Hindu law of adoption. 

In 1907 in Manohar Lal v. Bonarsi Das*, this Court held that accore 
ing to the law and custom prevailing amongst the Jain community (1) 
widow has power to adopt a son to her deceased husband without speci 
authority to that effect and (2) a married man may lawfully be adopte: 

In Asharfi Kunwar v. Rup Chand* this Court again held that accorc 
ing to the law and custom prevailing amongst the Jain community 
widow has power to adopt a son to her deceased husband without an 
special authority to that effect. This decision was affirmed by their Lor 
ships of the Privy Council in Rup Chand v. Jambu Prasad’. 

In fewaraj v. Mst. Sheokuwarbai® the court of Nagpur Judicial Con 
missioners held that the permission of the husband was not necessary i 
the case of a Jain widow adopting a son. This decision was affirmed t 
their Lordships of the Privy Council in Sheokuwarbai v. Jiwaraj’. The 
Lordships held:— 

Among the Sitambari Jains the widow of a sonless Jain can legally ado 
to him a son without any express or implied authority from her decease 
husband to make an adoption, and the adopted son may at the time of b 
adoption be a grown up and married man. The only ceremony to the val 
dity of such an adoption is the giving and taking of the adopted son. 

In a very recent case F. A. No. 51 of 1935 which was decided in th 
court on April 10, 1935 adoption by a Jain widow without permission h: 
been recognized. 

In 1889 the Calcutta High Court held in Manik Chand Golecha > 
Jagat Settani Pren Kumari Bibi: 

A widow of the Oswal Jain sect can adopt a son without the express | 
implied authority of the husband. 

In 1899 the same High Court again in Harnabh Prasad alias Rajaje 
v. Mandil Das, held:— 

Upon the evidence in the case consisting partly of judicial decisions an 
partly of oral evidence the custom that a sonless Jain widow was competer 
to adopt a son to her husband without his permission or the consent of Ł 
kinsmen was sufficiently established and in this respect there was no mat 
rial difference in the custom of the Agarwal, Chaniwal, Khandwal ar 
Oswal sects of the Jains, and there was nothing to differentiate the Jai 
at Arrah from che Jains elsewhere. 

In the Punjab also the same custom has been recognised. In Sund: 
Lal v. Baldeo Singh’ it was held: 

It is well settled that Jains of Delhi in particular and Northern India . 
general are governed by the Hindu Law of the mitakshara school, exce 
in so far as it may be proved to have been modified in any material part 
cular by a well established custom. Among the Jains of Delhi the Hinc 
law has been varied to this extent that in the matter of adopting a son - 
her deceased husband a widow need not possess express or implied authori 
from him, nor is the consent of the kinsmen necessary for the purpose. 
son validly adopted by a widow to her predeceased husband is under Hind 


"L L. R 29 All 495 L L R. 30 AlL 197 (1908) 
s ‘L L R 32 AIL 247 156 LG 67 ; 
™61 L C. 481 ‘L L R. 17 Cal 518 


"IL L R. 27 Cel 379 IL IL. R. 14 Lah. 78 
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law like a son begotten on her by him and succeeds not only to the self-acqu- Cm 
ired or separate property of the adoptive father, but takes also the latter’s frre 
coparcenary interest in the Jain Hindu family of which he was a member i 

at the time of his death. The usage of the Jains relating to this matter is Bananst Das 
in accordance with Hindu lew. 


It has been argued on behalf of the appellants that the judicial deci- 
ons might be regarded as recognising a custom of the right of a Jain Herres, J. 
ridow to adopt a son to her husband without her husband’s authority or ee ee 
ermission of his kinsmen only when she succeeds to the self-acquired 
roperty of her deceased husband. The argument is based on the 
allowing observations of their Lordships of the Privy Council in Sheo 
ingh Rats" case at page 704:— 

These findings are thus stated in. the judgment, and their Lordships en- 
tirely concur in them: 

Contrasting this evidence with that given by the independent witnesses 
examined under the several commissions and having regard to the position 
which several af the Delhi witnesses hold as expounders of the law of the 
sect, it cannot be doubted that the weight of evidence greatly preponde- 
rates in favour of the respondents. It appears to us that, so far as usage 
in this country admits of proof, it has been established that a sonless 
widow of a Saraogi Agarwala takes by the custom of the sect 2 very much 
larger dominion over the estate of her husband than is conceded by Hindu 
law to the widows of orthodox Hindus; that she takes an absolute interest 
at least in the self-acquired property of ber husband (and as we have said, 
it is not necessary for us to go further in this suit, for the property in suit 
was purchased by the widow out of self-acquired property of her husband) ; 
that she enjoys the right of adoption without the permission of her husband 
or the consent of his heirs; that a daughter’s son may be adopted, and on 
adoption takes the place of a begotten son. It also appears proved by the more 
reliable evidence Fifi ee ee he Ge os 
the son as proprietor, she retaining a right in the guardianship of the adopted 
son and the management of the property during the minority, and also a 
right to receive during her life maintenance proportionate to the extent 
of the property and the social position of the family. 

e argument is that the sentences 

That she takes an absolute interest at least in the self-acquired property 
of her husband (and as we have said, it is not necessary for us to go further 
in this suit, for the property in suit was purchased by che widow out of 
self-acquired property of her husband) 

od “That she enjoys a right of adoption without the permission of her 
usband or the consent of his heirs” shoyld be read together, On exami- 
ation of the report of the judgment against which the appeal was 
referred, in Sheo Singh Rai v. aipa it will be found that these two 
ntences record two separate customs and are not dependant on each other 
od cannot be read together as connected with each other. The observa- 
ions made on page 383 of the report will clearly show that each point 
ras in reply to each the separate questions framed by the High Court. In 
rder to explain this it is necessary to refer to the points in issue which 
rere enquired into in the case. The issues which were framed by the : 
ourt would appear from the following passage on page 385:— 
ZL L R. 1 AM. 688 n6 N. W. P. R. 382 
158 


SUMAT TE 





1244 HIGH COURT [1936 


The Jains have no written law of inheritance. Their law on the subje 
can be ascertained only by investigating the customs which prevail amor 
them, and for the ascertainment of those customs we think the court belo 
would exercise a wise discretion if it issued commissions for the examinati 
of the leading members of the Jain community, in the places in which th 


Suar Prasan are said to be numerous and respectable, namely, Delhi, Muttra and Benare 





The questions to be addressed to those gentlemen would be the followin 
“What interest does the widow cake under Jain Law in the moveable a1 
immoveable property of her deceased husband, and does her interest diff 
in respect of the self-acquired property and the ancestral property of h 
husband? Is a widow under Jain law entitled to adopt a son without ha 
ing received authority from her husband and without the consent of h 
husband’s brother? May a widow adopt the son of her daughter? 1 
the adoption of ber son, does the adopted son succeed as the heir of t 
widow or as the heir of her deceased husband? Has the adoption of 
son by a widow any effect, and if any, what effect, in limiting the intere 
which she takes in her husband’s estate? 

So there is no foundation for the argument’ that the custom reco; 
nised in Sheo Singh Rai v. Dakbo was in any way dependant on tl 
nature of the property which the widow acquired in the estate of hi 
deceased husband. The right of the widow to adopt without the pei 
mission of the husband and consent of his kinsmen was recognised qui! 
independently of the nature and extent of the widow’s rights acquire 
by her in the estate of her deceased husband. The second question relatin 
to the widow’s power to adopt has no reference to the property and 
quite general. 

Not a single case has been cited on behalf of the appellants in whic 
the widow’s right to adopt without the authority of her husband or pei 
mission of his kinsmen was ever disputed or denied or not recognised in an 
case where the husband was possessed of ancestral property to which tt 
widow succeeded on his death. 

On the other hand, there are several cases in which even in the ca: 
of ancestral property this right of the widow was established and recog 
nised. In the earliest case of 1833 af the Sardar Dewani Adalat, Calcutt: 
the property in dispute was ancestral. In both the Calcutta cases (L I 
R. 17 Cal. 518 and I. L. R. 27 Cal. 379) also the properties in disput 
were ancestral, 


An adoption made by a widow without the authority of her husban 
was recognised in the family of the parties themselves. A suit was brough 
in 1903 (suit No. 213 of 1903) by Manohar Lal, son of Kedar Natl 
brother of Banarsi Das, plaintiff No. 1, and Badri Das for partition c 
the family property. He claimed 1|3rd share in the property. Naha 
Singh had five sons, Banarsi Das, Ajodhya, Ganeshi Lal, Kedar Nath an 
Badri Das. At the time of the suit Ganeshi Lal and Ajodhya had diec 
Ajodhya’s widow Mst. Chameli had adopted Mitter Sen. The plaintiff 
did not dispute his adoption. Ganeshi Lal’s widow, Mst. Kishan Dei, ha 
adopted Banarsi Das’s son Mulchand. Mulchand’s adoption was dispute 
ky Manohar Lal. Manohar Lal claimed 1|3rd share in the whole pro 
perty. On behalf of the defendants Mulchand’s adoption was set up an 
it was contended that Mst. Beno, widow of Nahar Singh, was entitle 
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. one share and Mulchand was entitled to one and consequently the Gm 
aintiff’s share was not 1|3rd but 1|5th. The Learned Subordinate Judge i936 

Id that Mulchand had been adopted by Mst. Kishan Dei without her — 
isband’s permission, vide judgment Exhibit B dated November 7, 1903, ia Da 
inted on page 141 of the paper book. The learned Subordinate Judge gomar Prasan 
Jd that the plaintiff’s share was 1|Sth. Being dissatisfed with this _—— - 
dgment, Manohar Lal appealed to the High Court where the validity Psat a 
:' Mulchand’s adoption was contested merely on the ground that the i 
loption of a married man was not valid under the law and custom 

‘evailing amongst the Jain community. If there had been no custom 

ititling a widow to adopt a son to her husband without the husband’s 

ithority or permission of his kinsmen, the validity of the adoption 

ust have been contested on the ground of want of permission, specially 

hen the learned Subordinate Judge had held that the adoption had been 

ade by the widow without the permission of her husband. The decision 

‘the High Court is printed on page 157 of the paper book and is also 

ported in Manober Lal v. Banarsi Das referred to above. 


Adoption and succession are two distinct matters. An adoption may. 
» made even and so are the rules which govern them. Then there may 
> no question of any succession. There is no reason for making any 
stinction in the custom in cases where the widow succeeds to the self- 
‘quired property and ancestral property of her husband. The nature of 
ie property, ie., whether it is self-acquired or ancestral, would affect 
ie rights which the widow would acquire in it, but not the widow’s 
ght of adoption. The adopted son does not succeed to the property 
rough the widow, but succeeds through the adoptive father having the 
me status as that of a natural born son begotten by the husband on his 
lopting widow. An adoption would be either valid or invalid, but it 
nnot be partly valid and partly invalid. It has been argued on behalf 
: the appellants that where a widow possesses both self-acquired and 
icestral p of her husband, the widow might adopt without 
ithority of her husband, but the adoption would be valid only in respect 
: the self-acquired property’of the husband. This argument is wholly 
atenable because the adoption is not made with regard to property. The 
loption confers on the adopted son all the rights of a natural born son 
gotten on the adopting widow by her deceased husband, and he suc- 
eds to all the property ancestral as well as self-acquired of his adoptive 


The question of the rights of the adopted son was considered in 
seo Singh Rai v. Dakbo and Murari Lal'*. One of the questions referred 
r enquiry by the High Court was 

By the adoption of her son, does the adopted son succeed as the heir of 
the widow or as the heir of her deceased husband? 

The finding of the High Court on this point, which was confirmed 
y their Lordships of the Privy Council was, “That a daughter’s son may 
> adopted and on adoption takes the place of a begotten son.” (Vide 
ge 704). The same point was considered in Hearnabh Pershad alia 

ZI I. R. 29 AIL 495 “EL. I. R. AML 688 (r. c) 
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Rajajee v. Mendil Das where it was observed: — 

Whether she took an absolute or qualified estate, the evidence is unifor 
that the adopted son acquires the same right to the propenty as her husbar 
had, although there is some slight difference of opinion as to extent of tt 
control which she may retain over #t. 

In Kapur Chand v. Narinjan Lal and Mst. Jbando' the Punjab Chie 
Court also considered the rights of a son adopted by a Jain widow. | 


> was held:— 


A valid adoption by a widow to her husband has the effect of placir 
the ted son in the position which he would have occupied had he bee 
e by that husband or been a posthumous child of that husband, ar 
that the adopted son must be received into the joint family partnership c 
adoption, and is entitled to all the rights of an ordinary member of th: 
partnership, which has continued to exist in spite of the death of tt 
deceased partner. The adoption was valid and had the effect of vesting i 
the adopted son the share of the deceased in the joint family property « 
every description. 

The Lahore High Court again held in Sunder Lal v. Baldeo Singh 
referred to above:— ; 

A son validly adopted by a widow to her predeceased husband is und 
Hindu Law like a son begotten on her by him and succeeds not only to tl 
self-acquired or separate property of the adoptive father, but takes alı 
the latter’s coparcenary interest in the joint Hindu family of which ł 
was a member at the time of his death. 

As already stated, Jains are governed by Hindu Law of adoptior 
except in the matters of (1) authority for adoption (2) restrictions ; 


‘to the adoptee’s qualifications and (3) religious ceremonies (vide I. L. R 


8 All. 319 referred to above). Among them there is no restriction 4 
to the adoption of an only son or a daughter’s son or sister’s son or 
married man and no religious ceremonies are necessary. In all othe 
matters the Hindu Law of adoption applies to them. Under the Hind 
Law the adopted son becomes for all purposes the son of his father an 
his rights unless curtailed by express texts are in every respect the sam 
as those of a natural born son. The only express text by which th 
heritable rights of an adopted son are “contracted” refers to the case of h: 
sharing the heritage with an after-born natural (atrasa) son. Rajkuma 
Sarvadhikari states in his lectures on Hindu Law at page 557:—“In ever 
other instance the adopted son and the son of the body stand exactly o: 
the same position.” An adopted son is the continuator of his adoptiv 
father’s line exactly as an aurasa son, and an adoption, so far as the con 
tinuity of the line is concerned, has a retrospective effect; whenever th 
adoption may be made there is no hiatus in the continuity of the lin 
(vide Pratapsingh Shivsingh v. Thakur Shri Agarshinghji Rajasengji"' 
There is no authority for the proposition that a son adopted by a Jai 
widow has restricted rights of inheritance. On the other hand, the casc 
cited above would show that he has the same rights as a natural born so 
has. 

a The right of the widow to make an adoption does not depend on th 


=I, L, R 27 Cal 379 at 393 “20 Punjab Records 74 (1897) 
FI LR. 14 Lah 78 LL R 43 Bom 778 at 792 (P. C 
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iature and character of the estate to which she succeeds from her husband. _ Gr 
n Pratapsingh Shivsingh v. Thakur Shri Agarsinghji Rajasangji*® referred 95. 


o above at page 793 their Lordships of the Privy Council observed:— — 


|The right of the widow to make an adoption is not dependent on her PW DM 


inheriting, as a Hindu female owner, her husband’s estate. She can exer- busar Prasap 
cise the power, so long as it is not exhausted or extinguished, even though = —— 
the property was not vested in her. Berii 

In Harnabh Pershad alias Rajajee v. Mandil Das® referred to above 
it page 393 it was observed:— 

There is in the evidence no reason for drawing any distinction between 
ancestral and self-acquired property, and we see no ground for distinction. 
We do not, however, consider that the two customs must stand or fall 
together. ‘They seem to us quite independent. The custom by which the 
widow can adopt without her husband’s permission does not in any way 
depend upon the nature of the estate which she takes from her husband. 
Whether she took an absolute or qualified estate, the evidence is uniform 
that the ad son acquires the same right to the property as her hus- 
band had, although there is some slight difference of opinion as to the extent 
of the control which she may retain over it. 

It may also be observed here that defendant No. 2, the widow, has 
succeeded to both ancestral and self-acquired property of her husband. As 
already stated a suit (No. 213 of 1903) for partition was brought by 
Manohar Lal. One-fifth share was given to Mst. Beno. Before the final 
decree could be prepared, Mst. Beno died, Badri Das claimed two-fifth 
share, one-fifth allotted to him as his own share and one-fifth share of his 
nother, Mst. Beno, under an oral will, ‘The final decree was prepared on 
June 18, 1909 which is printed on pages 173 to 281. Mst. Beno’s share was 
allotted to Badri as claimed by him under her oral will as would appear 
from the following printed at page 198:— 

Under her oral will Lala Badri Das defendant is the exclusive owner (of 
her estate). Hence her share has been allotted to Lala Badri Das. 


At the time of the decree according to the decision in Sri Pal Rai v. 
Surajbali@™ the share which was taken by the mother in a joint Hindu 
family upon partition of the family property was regarded as her stridhban 
which she was capable of alienating at her pleasure, and probably under this 
conception of the law as it then was understood the property was con- 
veyed to Badri Das by Mst..Beno under an oral will. Subsequently in 
1911 their Lordships of the Privy Council held in Debi Mangal Prasad 
Singh v. Mabadeo Prasad Singh”. 

According to the Mitakshara there is no substantial difference in prin- 
ciple between a woman's property acquired by inheritance and that acquired 
by partition. Therefore the share which the mother in a joint family 
obtains after the death of the father on partition of joint family property 
between the mother and the son is not her stridben but is given for her 
maintenance and on her death it devolves upon the heir of her husband and 
not upon her own heir. ` 

So whether it may be looked at from the point of view of the decision 
in I. L. R. 24 All. or the decision in I. L. R. 34 All., the whole of the ong- à 


I L R. 43 Bom. 778 ; I IL. R 27 Cal. 379 
L L R. 24 AlL 82 IL L R 34 AIL 234 
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fifth share which was acquired by Badri Das over and above his one-fiftt 
share which he got in his own right cannot be regarded his ancestral pro 
perty but was his self-acquired property. He got it under an oral wil 
from Mst. Beno who had no right to dispose of it by will. Four-fifth o: 


Susar Prasan this one-fifth share should have gone to the other heirs. This four-fiftl 





Harries, J. 
Genga Nath, 
J. 


share which remained with Badri Das became his self-acquired property 

The next point that arises for consideration is whether in the absenc: 
of oral evidence it can be held in this case on the basis of the judicia 
decisions referred to above that the custom exists. A custom that ha 
been repeatedly ae to the notice of the courts and has been recog. 
nised by them regularly in a series of zases attains the force of law and it i 
no longer necessary to assert and prove it. In Jadu Lal Sabu v. Jonk 
Koer™ the question was whether the plaintiffs who are Hindus wer 
entitled to a right of pre-emption under Mohamedan Law under a custo 
prevailing in Bihar. This custom had been recognised in Fakir Rawoi 
v. Emambaksh*, Their Lordships of the Privy Council observed in 
Jadu Lal Sabu v. Janki Koer®:— 

In the case of Fakir Rewot v. Emambsksh a Full Bench of the Higl 

á Court of Bengal gave judicial recognition to the existence of the right oi 
pre-emption among the Hindus of Bihar In their Lordships’ judg- 
ment the decision in Fakir Rawot’s case is conclusive on the point raised or 
behalf of the defendants. 

In Rema Rao v. Rajab of Pittapur™ at page 785 their Lordships of 
the Privy Council observed:— 

No attempt has’ been, as already stated, made by the plaintiff to prove 
any special custom in this zamindari. That by itself in the case of some 
claims would not be fatal. When a custom or usage, whether in regard tc 
a tenure or a contract or a family right, is repeatedly brought to the 
notice of the Courts of a country, the Courts may hold thet custom or 
usage to be introduced into the Jaw without the necessity of proof in each 
individual case. 

As will appear from the cases referred to above, the custom under 
which a Jain widow can adopt a son to her husband without her husband’s 
authority or permission of his kinsmen has been recognised by judicial 
decisions since 1833 in different pacts of the country, that is, Bengal, 
Central Provinces, United Provinces and the Punjab. In our opinion 
these decisions are sufficient to hold in this case the existence of the custom, 
and it is no longer necessary to prove it in each case by oral evidence. 

The validity of the adoption has also been contested though not seri- 
ously on the ground of the execution of the deed of agreement under which 
defendant No. 2 is to remain in possession of the property during her life- 
time. The agreement is valid and does not affect the validity of the adop- 
tion. At one time it was questionable whether the natural guardian of the 
adopted son could enter into any agreement with the adopting widow so 
as to bind the adopted son. The matter has been conclusively decided 
by their Lordships of the Privy Council in Krishnamurthi Ayyar v. 
Krisbnamurthi Ayyer™. Their Lordships observe at pages 263 and 264:— 


° "IL L R. 39 Cal. 915 (P. Č) = [1863] B. L. R. Sup. VoL 35 
SL L. R. 39 Cal. 915 at 922 SL L R. 41 Mad. 778 
"s4 L A, 243 
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It will be seen from these views that in their Lordships’ opinion the only Gyn 
ground on which such arrangement can be sanctioned is custom. They. ~~ 
are of opinion that there is such a consensus of decision in the cases with ai 
the exception of the case of Jagennadhe v. Papømma, that they are fairly Bawarst Das 
entitled to come to the conclusion that custom has sanctioned such arrange- v. 
ments in so far as they regulate the right of the widow as against the SUMAT Prasan 
adopted son. It seems part of the custom that one sine qua non of such neris, J 
an arrangement should be the consent of the natural father. But if this Gongs Nel. 

is looked at narrowly, it is only because it is a part of the custom that it is J. 

either here or there. This leads to the remark that there is a good deal of 

looseness in, the discussions in the judgments as to reasonableness. Some 

look at it from the point of view if whether, in view of the adoption only 

being granted on condition of the arrangement, this is in the circums- 

tances, reasonable for the boy. It would seem that it might well be as- 

sumed that if a natural father consented to give his son in adoption, he 

would only do it if it were reasonable, i.e., for the boy’s benefit in the 

circumstances. Others look at it fram the point of view whether the 

adoption will put the boy in 2 reasonable position, i.e., not subject him to 

the duties of a son to do worship for his adoptive father without giving him 

sufficient advantages to enable him to do so. But the consensus of j ents 

seems to solve these two questions in this way—namely, that consent 

of the natural father shows that it is for the advantage of the boy, and 

thet the mere postponement of his interest to the widow’s interest, even 

though it should be one extending to a life interest in the whole property, 

is not incompatible with his position as 2 son. Their Lordships are, there- 

fore, prepared to hold that custom sanctions such arrangements. 

The appellants have not shown any corrupt or capricious motive 
on the part of the defendant No. 2 in making the adoption. The plea 
is based on the following passage in the Collector of Madura v. Moottoo 
Remalinga Sathupathy, Anandai v. Renee Parvate Vardeni Nachear and 
Ranee Parvaie Verdeni Nachear v. Anand? on page 442:— 


All that can be said is that there should be such evidence of the assent of 
kinsmen as suffices to show that the act is done by the widow in the proper 
and bons fide performance of a religious duty, and neither capriciously 
nor from a corrupt motive. 

What was meant by this passage has been explained by their Lord- 
ships in Rejab Vellanki Venkata Krishna Row v. Venkata Rame Lakbbmi 
Narsayya™ at page 13:— 

This being so, is there any ground for the application which the High 
Court has made of a particular passage in the judgment in the Remnad 
case? The passage in question perhaps is not so clear as it might have been 
made, ‘The Committee, however, was dealing with the nature of the autho- 
rity of the kinsmen that was required. After dealing with the vexata 
questio which does not arise in this case, whether such an adoption can 
be made with the assent of one or more sapindas in the case of joint family 
property, they proceeded to consider what assent would be sufficient in the 
case of separate property; and after stating that the authority of a father- 
in-law would probably be sufficient, they said:—It is not easy to lay down 
an inflexible rule for the case in which no father-in-law is in existence. 
Every such case must depend upon the circumstances of the family. Alf : 
thet can be said is that there should be such evidence, not, be it observed, 


™12 Moores L A. 397 "4 L A: 1 


1250 HIGH COURT [1936 | 


of the widow’s motives but ‘of the assent of kinsmen as suffices to shen 
that the act is done by the widow in the proper and bona fide performancs 
of a religious duty, and neither capriciously nor from a corrupt motive 
In this case no issue raises the question that the consents were purchase: 
and not bone fide attained. 

Their Lordships think it would be very dangerous to introduce into th 
consideration of these cases of adoption nice questions as to the part 
cular motives operating on the mind of the widow, and that all which thi 
Committee in the former case intended to lay down was, that there shoul 
be such proof of assent on the part of the sapindas as should be sufficien: 
to support the inference that the adoption was made by the widow no: 
from capricious or corrupt motives, or in order to defeat the interest o) 
this or that sapinda, but upon a fair consideration by what may be calle 
a family council, of the expedieacy of substituting an heir by adoptior 
to the deceased husband. 

These cases are not applicable to the case where no consent of 
kinsmen is required and no family council need be called or consulted. 
Whenever a widow: has in herself full and free power to adopt without 
any person’s permission, any inquiry into her motives must be irrelevant 
for her action is that of a person who does what she has the right to do. The 
mere fact that the adoption puts an end to the expectations of the person: 
who would have succeeded to the property if no adoption had been made 
is not sufficient to constitute a corrupt or capricious motive as this result 
is bound to arise in each of an adoption. The fact that adoption has in 
fact been made has not been challenged. We agree with the learned 
Subordinate Judge and hold that the adoption in question is valid. There 
is no force in the appeal. It is therefore ordered that the appeal be dis- 
missed with costs. 


Appeal dismissed 


MISRI LAL AND oTHERS (Plaintiffs) 
VeTSUS 
ALEXANDER GARDNER AND OTHERS (Defendants) * 


Agriculturist Relief Act (Local, XXVII of 1934), Secs. 30 and 2(10) (4)—Money 
advanced to agriculturist under moztgage deed—Transferee from mortgagor 
—Non-agricultsrist—Whether entitled to benefit of Sec. 30. 

Where money advanced to an ‘agriculturist’? under a mortgage deed is 
2 ‘loan’ within the meaning of Section 30, U. P. Agriculturists’ Relief 
Act, a non-agriculturist transferee from him who has to repay that money 
is entitled to the benefit of the provisions of Section 30 in respect of 
interest contained in that section. 

First APPEAL from the decision of the Additional Subordinate Judge 
of Etah. 

The facts of the case appear from the order of the Court dated Sep- 
tember 26, 1935, which is as follows:— 

These appeals arise out of a suit brought by the plaintiff Lala Misri Lal on 
foot of two mortgage deeds, one dated January 14, 1920 for Rs. 1,000 carrying 
interest at the rate of 2 per cent per mensem compoundable every six months, 

*F, A. 223 of 1933 
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ind the other dated July 5, 1921 for Rs. 1,800 carrying interest at the same rate. 


The sum due under the first mortgage on the date of the suit (January 14, 1932) | 


was Rs. 11,500 and that due under the second deed on the aforesaid date was 
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Rs. 19,500. Both deeds were executed by one Mr. Alexander Gardner, who Mra Lat 


ippears to have owned considerable zamindari property in the district of Etah, 
in favour of the plaintiff Misri Lal and his brother Ulfat Rai since deceased. 
shares in no dess than 10 villages were hypothecated under the aforesaid mort- 

ge deeds, The mortgaged property has since passed to subsequent transferees 
dy private alienations or in execution of decrees against the original mortgagor. 

About 30 defendants were impleaded, some of whom contested the plain- 
‘iff’s claim. The only defences which it is necessary to take notice of for the 
surposes of this appeal are two, (1) that the mortgage money due under the 
deeds in suit was satisfied by two subsequent deeds dated August 17, 1922, details 
f which will be presently given, and (2) that the interest stipulated in the 
deeds in suit was excessive and unfair in the circumstances of the case. Among 
ether defendants, defendant No. 4, Mathura Prasad, the appellant in First Appeal 
No. 343 of 1933, raised the two pleas noted above. 

The learned Subordinate Judge, Etah, in whose court the suit had been insti- 
uted, found that the sums due under the deeds in suit were not paid or other- 
vise satisfied by the execution of the mortgage deeds dated August 17, 1922 as 
‘lleged by some of the defendants. On the question of interest the learned Judge 
ield that the rate stipulated in the deeds in suit was excessive and unfair in the 
ircumstances of the case. Accordingly it was reduced to 18 per cent per annum 
imple. Two appeals have been filed from the decree of the lower court. First 
Appeal No. 228 of 1933 is the plaintiff's appeal in which the sole question raised 
s whether the lower court was right in applying the Usurious Loans Act and in 
educing the rate of interest. First Appeal No. 343 of 1933 is by the defendant 
Yo. 4 who challenged che decree of the lower court in so far as it allowed 18 
eer cent per annum simple interest which, according to him, is too high a rate. 
t is contended that no more than 6 per cent per annum should have been allowed. 
\nother question raised by this defendant is whether the lower court was right 
o holding that the mortgages in suit were not satisfied by the execution of two 
ubsequent deeds dated August 17, 1922 as-alleged on behalf of the defendants. 
We proceed to deal with First Appeal No. 343 of 1933 first. 

[Their Lordships then discussed the evidence and confirmed the 
inding of the lower court that the sums due under the deeds.in suit were 
wot paid or otherwise satisfied by the execution of the mortgage deeds 
lated August 17, 1922.] 

On the question of interest the learned Subordinate Judge took into account 
he fact that the security offered by the mortgagor was ample and that the 
nterest which he agreed to pay under the deeds in suit was abnormally high 
Che learned Judge also pointed out that Alexander Gardner was in an embarrassed 
inancial position at the time when he executed the deeds in suit. It is quite 
ibvious that advantage was taken by the mortgagees of his needs and they dic- 
ated the rate of interest which Alexander Gardner could not afford to refuse. 
‘or these reasons the learned Subordinate Judge held that the conditions required 
sy the Usurious Loans Act were made out. Accordingly he reduced the con- 
tactual rate to 18 per cent per annum simple. The appellant, Mathura Prasad, 
s an auction-purchaser.in execution of his own decree on the basis of a mortgage 
nade in his favour by Alexander Gardner. Thé interest stipulated in the mort- 
rage deed in his favour was also 2 per cent per mensem compoundable every six 
nonths. Ic is pointed out by the plaintiff’s learned Advocate that it does not 
ome with 2 good grace from Mathura Prased to claim reduction of interest 
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under the Usurious Loans Act in view of his own conduct in taking a mortgage- 
deed at the same rate of interest from the mortgagor. We do not however think 
that the appellant is debarred from claiming the benefit of Section 3 of the Usuriou: 
Loans Act by that circumstance. At the same time we are not persuaded to holc 
that the rate at which the lower court has allowed interest in the exercise of its 
discretion is unreasonable. 

One further question was argued though it did not arise out of the pleadings. 
During the pendency of the appeals in this Court the Usurious Loans Act so far 
as it applies to these Provinces has been amended by the U. P. Usurious Loan: 
(Amendment) Act 1934. We have adsc to take note of the U. P. Agriculturists’ 
Relief Act of 1934. So far as the former is concerned, it is clear that it doe 
not apply to suits instituted before that Act was passed. It can not, therefore. 
apply in the present instance. The Agriculturists’ Relief Act specially Section 
30 thereof may have a bearing so far as interest accruing between the dates re- 
ferred to in Section 30 is concerned. Before that section is applied, we must be 
satisfied that Alexander Gardner was an agriculturist within the meaning of the 
Act. We have no materials before us for properly deciding that question. It 
is, therefore, necessary that the followirg issue should be remitted to the lower 
court for a finding:— 

Was Mr. Alexander Gardner an agziculturist as defined in Section 2(2) of 
the Agriculturists’ Relief Act, on January 14, 1920 and July 5, 1921? 

The finding shall be returned within 6 weeks. Ten days shall be allowed 
for objection. Parties shall be at liberty to produce evidence on this issue. 

The only question raised in First Appeal No. 228 of 1933 which is the plain- 
tiff’s appeal is that no case existed for the application of the Usurious Loans Act. 
We have already dealt with this question above. We do not think there is any 
force in this appeal, but reserve final orders till receipt-of the finding on the 
issue we are remitting in the connected appeal. 

Panna Lal, Benod Behari Lal and R. K. S. Toshniwal for the appellants. 

B. Malik, G. Agarwala, K. N. Agarwala, Krisbna Murari Lal and 
S. B. L. Gaur for the respondents. 


The Court delivered the following judgment:— 


We remitted an issue to the court below upon the question whether 
the mortgagor Mr. Alexander Gardner was an agriculturist within the 
meaning of Section 22 of the Agriculturists’ Relief Act on certain relevant 
dates, viz., the dates when he executed the mortgage deeds in suit. It has 
been found that Mr. Alexander Gardner was an agriculturist on these 
dates and that finding is not questicned. 


It has been suggested in arguments that Mr. Alexander Gardner’s 
transferee who will have to pay up the amount due is not an agriculturist 
and therefore that he is not entitled to the benefit of Section 30 of the 
Agriculturists’ Relief Act. ‘That section does not contain the term “agri- 
culturist.” It says merely that no debtor shall be liable to pay interest on 
2 loan taken before this Act comes into force at a rate higher than that 
specified in Schedule I for the period from January 1, 1930 till such date 
as may be fixed by the Local Government. The term “loan” is defined. 
It means without specifying particular details an advance made to an 
a agree As Mr. Gardner was an agriculturist and as none of the 
other details in the definition apply the money advanced to him was a 
Joan within the meaning of Section 50 and any person who has to repay 
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that money is entitled to the benefit of the provisions in respect of interest 
contained in that section. . 4 

We must therefore reduce the rate of interest in accordance with the 
terms of the section. We have already expressed our opinion that there 
is no force in the appeal of the plaintiff Misri Lal No. 228. That appeal 
is therefore dismissed with costs. We have also expressed the opinion 
that there is no force in the other appeal, viz., No. 343 except upon the 
question of interest under the Agriculrurists’ Relief Act. We find that 
the benefit of Section 30 of the Act must be given and we therefore direct 
that the decree shall be modified to this extent that the rate of interest 
mentioned in it for the period from January 1, 1930 upto the relevant 
date given in the Government Gazette shall be the rate which is in accord- 
ance with the terms of Section 30 of the Agriculturists’ Relief Act and 
the notifications issued under the Act. 

As the appeal has in effect failed we direct that the respondents shall 
get their costs from the appellants. 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Opposite party) 


Versus 
NURAN BIBI AND ANOTHER (Applicants) * . 
Town Improvement Trust Act (Local, VIII of 1919), Secs. 64(¢) and 59—Djs- 
pute as to amount of compensation referred to Tribunal—One member absent 
on a date when evidence was beard—Tribunal not properly constituted during 
course of trislk—Award without jurisdiction. 

The dispute between the Improvement Trust and the claimant as to the 
amount of compensation to be paid for acquisition of certain premises 
under the U. P. Town Improvement Act was referred to the Tribunal 
constituted under the Act. On one of the dates of the hearing before the 
Tribunal one of the members was absent. The two members present 
however decided to proceed with the hearing of witnesses. On a later 
date the three members of the Tribunal were present and the: case wes 
argued and judgment was given in which the three members of the 


Tribunal a Held, that it is not possible for the President to act 
alone for purpose of determinin the amount of compensation to be 
paid for acquisition and owing to absence of one of the assessors on 


a date when evidence was heard the Tribunal ceased to have jurisdiction and 
therefore the decree passed by the Tribunal must be set aside and the case 
remanded to the Tribunal for disposal according to law. 
Fist APPEAL from a decree of the Tribunal, Improvement Trust, 
Allahabad. ; 


Mubemmad Ismail (Government Advocate) for the appellant. © 
K. N. Katju, Mansur Alem, Zemirul Haq and Mabboob Alam. for 
the respondents. l : l 
The Court delivered the’ following judgment:— . 
This is a first appeal by the Secretary of State for India in Council 
against a decree of the Allahabad Improvement Trust Tribunal, ‘The 
tF, A. 41 of 1933 


Benati, J. 
Herrfss, J- 
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Tribunal had an application before them against the award of the then 
acquisition officer for compensation for certain premises. The amount 
of compensation was increased by the Tribunal by Rs. 4,600. ‘The objec- 
tion which has been taken is that the Tribunal was not properly consti- 
tuted during the course of the trial of the case and therefore that its award 
was without jurisdiction. On pages 12 and 13 of the paper book the 
order sheet for August 25, 1932, one of the dates of the hearing, is printed. 


. This states that two members of the Tribunal, out of three, were present 


and one member Hafiz Ghazanfarullah was absent on that date. The 
Government Pleader took an objection that the case should not be taken 
up as one of the assessors was absent. The two members present how- 
ever decided to proceed with the hearing of witnesses and on that date 
three witnesses were heard, one on behalf of the plaintiff and two on be- 
half of the defendant. On a later date the three members of the Tri- 
bunal were present and the case was argued and a judgment was given 
in which the three members of the Tribunal agreed. The point before 
us is whether the trial was one within the jurisdiction of the court below 
when the court acted contrary to the provisions of the Act on a certain 
date. The provisions of the United Provinces Town Improvement Act, 
Act VIU of 1919, are particularly clear on the point. For a compulsory 
acquisition there are several sections beginning with Section 56. In Sec- 
tion $7 it is provided that a 
Tribunal shall be constituted, as provided in Section 59, for the purpose 
of performing the functions of the court in reference to the acquisition 
of land for the Trust under the Land Acquisition Act, 1894. 
In Section 59 it is laid down that the tribunal shall consist of a president 
and two assessors. In Sub-section (6) it is provided 
When any person ceases for any reason to be a member of the Tribunal, 
or when any member is temporarily absent in consequence of illness or 
any unavoidable cause, the authority, which appointed him, shall forth- 
with appoint a fit person to be a member in his place. 

Therefore the Act contemplates that when one member becomes un- 
avoidably absent another member must be appointed in his place, and it 
is not possible for the Tribunal to proceed in the absence of a member. 
In Section 64 there is a provision in Sub-section (1) (b) for the presi- 
dent of the Tribunal to give a decision alone. But this is merely in cer- 
tain matters, the determination of the persons to whom compensation is 
payable and the apportionment of compensation between those persons. 
It is not possible for the president to act alone for the purpose of deter- 
mining the amount of compensation to be paid for acquisition. Refer- 
ence has been made to Act I of 1920 by which the United Provinces 
Town Improvement Act of 1919 is modified, and it provides for an appeal 
on the ground of a substantial error or defect in the procedure provided 
by the Act which might possibly have produced error or defect in the 
decision of the case upon the merits. We do not consider however that 
the present case is one which merely amounts to a substantial error or 
defect in the procedure. On the contrary we consider that the question 
is whether the Tribunal had jurisdiction at all and if the Tribunal had no 
jurisdiction the appeal would lie under Section 3(2)(1), the decision 
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eing contrary to law. Reference has been made by learned advocate to Om 

ertain rulings. In Robilkband and Kumaon Bank, Lid. v. (Row)* there 4556 

ras a reference at p. 474 as follows:— a 

In the case of Khelut Chender Ghose v. Tara Churn Koondoo Chow- Secawrary 

dbry, (6 W. R. 269) Peacock, C. J. made observations which apply in ne 
principle to the question before us: ‘I apprehend that all acts of 2 Nmax Bim 
judicial nature to be performed by several persons ought to be performed  — 
when they are all present together, and that a final decision ought not Bessel, J. 
to be pronounced in a case in which they differ, until by 2 conference iii 
and discussion of the points in difference they have endeavoured to arrive 
at a unanimous judgment. 

In Nand Ram v. Fakir Chand? at p. 528 there was a reference to the 

aling in I. L. R. 6 All. 468 and it was also stated: 

What the parties to a reference to arbitration intended is that the persons 

to whom the reference is made should meet and discuss together all the 

matters referred, and that the award should be the result of their united 

deliberations 
C: 

In Themmiraju v. Bapinrajw there was a case where a suit was re- 

red to arbitration and objection was taken to the award on the ground 
aat one of the arbitrators had not attended the meeting when witnesses 
ere examined by the other arbitrator and it was held that the award 
‘as invalid by reason of misconduct on the part of the arbitrator within 
ac meaning of Section §21(@), Civil Procedure Code. 

On of the respondents Dr. Katju argued that it could not be 
sown from the record that any material error arose in the judgment 
wing to the absence of one of the assessors on the date when the evi- 
ince of these three witnesses was recorded. We consider however that 
ae question is not one which might arise under Section 167 of the Evi- 
ence Act as to the improper admission or rejection of evidence and 
hether independently of that evidence there was sufficient evidence for 
se decision at which the Tribunal arrived. In our opinion the matter 
es much deeper and it is a question of whether the tribunal had or had 
ot jurisdiction. We consider that owing to the absence of one of the 
ssessors on a date when evidence was heard the tribunal ceased to have 
irisdiction and therefore the decree passed by the tribunal must be set 
ide. We accordingly set aside the decree of the tribunal and we remand 
iis application to the tribunal for disposal according to law. The costs 
curred before the tribunal will abide the event. We allow the Secretary 
f State costs in this Court of this appeal. Refund of court-fee is allowed 
) the appellant. 

A cross-objection has been made. As we have set the decree aside 
n the ground of want of jurisdiction we need pass no orders on the 
ross-objection and in the cross-objection each party will pay its own 


Case remanded 
[Ep.—Same view was taken in Secretary of State v. Anwar Husain, 
936 A: L. J. 995.] : e 
1I, L. R. 6 All. 468 "L L R. 7 AlL 523 


‘IL L. R. 12 Mad. 113 i a 


Thom, J. 
Reachhpal 
Srugh, J. 
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ABDUL MUGHNI KHAN (Defendant) 
Lersus 
FARKHUNDA BIBI (Plaintiff) AND ANOTHER (Defendant) * 
Transfer of Property Act, Sec. 52 and Tenancy Act of 1926, Sec. 44—Mortgage 
decree-holder purchasing mortgaged property (shere in a village) in ez 
cution of ber decree—Prior to auction-sale mortgagor and his co-sharers es 
cuted a theka—Cril suit by mortgagee—Civil court bas jurisdiction to decla 
lease not binding on mortgagee—But in order to obtain possession and mes 
profits mortgagee must go to revenue court. 
In execution of the decree obtained by the mortgagee on the basis of 
- simple mortgage in her favour, the mortgagee-decree-holder herself pu 
chased the mortgaged property (share in a village). Prior to the aucti 
sale the mortgagor and his co-sharers executed a theka whereby they leas 
the property in suit and the shares of the other co-sharers for a peri 
of twelve years and the lessee obtained mutation in respect of the enti 
property leased in his favour. The mortgagee filed the present suit 
which she prayed for possession of the property which was mortgaged a 
which formed part of the leased property and for mesne profits and a1 
other relief which may be deemed beneficial by the court. Held, that 
the circumstances the civil court had jurisdiction to grant the declaratii 
that the dease was not binding upon the plaintiff; but the plaintiff mu 
have recourse to the Revenue Court for possession of the property in si 
and for mesne profits. 
Aziz Fatma v. Mekund Lal, 1932 A. L. J. 572 relied on. 


First APPEAL from a decree of Panprr BisHaAN NARAIN TANKH 
Subordinate Judge of Shabjahanpur. 

M. Waliullah and N. Upadhiya for the appellant. 

M. N. Raina for the respondent. 


The Court delivered the following judgment:— 


This is a defendant’s appeal arising out of a suit for possession ı 
properties specified in the anes and for the recovery of mesne profil 
The question raised in the appeal is a short and simple one. 
The fics may be briefly stated. Defendant No. 2 on September 1 
1924 executed a simple mortgage deed by which he mortgaged his o1 
quarter share of mauza Kakarghata to the plaintiff. The plaintiff brougl 
a suit on the footing of the mortgage and obtained a decree on May 1. 
1928. ‘This decree she put into execution. The mortgaged propert 
was auctioned and purchased by the plaintiff herself on November 2 
1928. 

Prior to the auction-sale, namely, on April 20, 1928, the mortgagı 
and his co-sharers executed a theka whereby they leased the property i 
suit and the shares of the other co-sharers for a period of ‘twelve yea 
to defendant No. 1. Following upon the execution of this theka tl 
defendant No. 1 obtained mutation in respect of the entire proper 
Jeased in his favour. 

The plaintiff filed the present suit in which she prayed for possessió 

*F. A. 114 of 1933 (connected with F. A. 115 of 1933) 
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the property which was mortgaged and which formed part of the pro- 
rty which was leased under the lease of April 20, 1928 and the sum of 
. 234-10-9 in name of mesne- profits. 

The learned Subordinate Judge has held that the plaintiff must have 
course to the Revenue Court for possession of property purchased by 
r and for the mesne profits due to her. He has, however, granted a 
claration in favour of the plaintiff that the lease of April 20, 1928 is 
t binding upon the plaintiff by virtue of the provisions of Section 52 

the Transfer of Property Act. 

It appears from the judgment of the learned Subordinate Judge that 
e question as to whether the lease was void in respect of the mortgaged 
operty under the provisions of Section 52 of the Transter of Property 
st was referred to the Revenue Court for decision. The Revenue Court 
ld that the theks of April 20, 1928 was a transfer of property affecting 
e rights of the plaintiff within the meaning of Section 52 of the Trans- 
r of Property Act and as such was void against the plaintiff. | 

Learned counsel for the appellant advanced two arguments in appeal. 
e contended in the first instance that the learned Subordinate Judge 
is not entitled to grant a declaration that the lease of April 20, 1928 
as not binding on the plaintiff, inasmuch as there was no prayer for 
ch a declaration in the plaint. Prayer (d), however, may be taken to 
clude such a declaration. This prayer is as follows:— 

Besides or in place of the reliefs sought, any other reliefs that may be 
deemed beneficial by the court may be granted to the plaintiff. 

The learned counsel for the appellant contended in the second place 
at the learned Subordinate Judge had no jurisdiction to grant the decla- 
tion that the lease was not binding upon the plaintiff. The proper 
rum, he contended, to decide the validity of the lease in question was 
e Revenue Court.. The Revenue Court, he maintained, alone could 
ant possession and award mesne profits. Before, however, the Revenue 
vurt could pass a decree awarding possession and mesne profits, it would 

the first place have to come to the decision that the lease was void so 
r as the mortgaged property was concerned. Since it was within the 
mpetency of the Revenue Court to decide incidentally that the lease 
as invalid to this extent, learned’ counsel maintained that the jurisdiction 
‘ the Civil Court was inferentially excluded. In support of this argu- 
ent learned counsel referred to the cases of Sher Khen y. Debi Prasad! 
id Fateh Singh v. Gopal Narain’. It appears from a consideration of 
e decisions referred to that there is a difference of opinion in this Court 
to the extent of the jurisdiction of the Civil Court under Section 52 
: the Transfer of Property Act. In the earlier case cited, namely, Sher 
han v. Debi Prasad, it is clear from the judgment of Chamier, J. that 
s view was that the Civil Court had jurisdiction to declare a lease invalid 
nder the provisions of Section 52 of the Transfer of Property Act. In 
tat case, however, he did not dissent from the decision of Piggot, J. 
scause he took the view that the earlier decisions formed a cursus curiae 
the effect that the Revenue Court alone could grant such a declaratior. 


1L L. R. 37 AlL 254 123 A, L J. 941 
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In the case of Aziz Fatma v. Makund Lal Pullan and Niamatullah, J 
held that the Civil Court could grant a declaration that a lease was voi 
in the circumstances similar to those which obtain in the present casi 
Upon a consideration of the authorities, we are inclined to follow th 
decision in the latest case which was decided by Pullan and Niamatullal 
JJ. It appears to us that the general power which the Civil Courts hav. 
to give effect to the provisions of Section 52 of the Transfer of Propert 
Act, cannot be inferentially cut down, because the Revenue Court in 
suit for a declaration and mesne profits may have to record a decisio 
as to whether a lease is invalid in view of the provisions of Section 52 0 
the Transfer of Property Act. Apart from that, however, in the presen 
case we have no difficulty in holding that the learned Subordinate Judg 
had jurisdiction to grant the declaration which he has given. ‘The plain 
tiff’s remedy against defendant No. 1 in the Revenue Court could onl: 
be under Section 44 of the Agra Tenancy Act. Section 44 is in the fol 
lowing terms:— 
A person taking or retaining possession of a plot or plots of land withou 
the consent of the land-holder and in contravention of the provisions o 
this Act shall be liable to ejectment on the suit of the land-holder an 
also to pay damages which may extend to four times the annual rents 
value at the rates applicable to statutory tenants under Section 59. 
Now in the present case the defendant No. 1 can claim to be it 
possession with the consent of the landholder inasmuch as the lease wa 


_ granted not only by the mortgagor of the property in dispute but by 


his co-sharers. In these circumstances w we indicate our inclinatio: 
to follow the decision in the case of Aziz Fatma v. Mukund La we di 
not consider it necessary to decide the general principle which has beer 
raised by learned counsel for the appellant. 

We consider that in the circumstances the plaintiff was entitled t 
have recourse to the Civil Courts for a declaration that the property 
which he purchased was not burdened with a lease, inasmuch as this leas 
was executed during the pendency of a suit in which the property leased 
was directly and specifically in issue. 

. In the result we dismiss the appeal No. 114 of 1933. 

We have indicated our view that the plaintiff must have recourse 
to the Revenue Court for possession of the property in suit and for mesne 
profits and in these circumstances we dismiss First Appeal No. 115 of 
1933. 

In the circumstances the parties will bear their own costs in both 
the appeals. 


Appeal dismissed 


"1932 A. L. J. 572 *1932 A. L. J. 572 
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MUKANDI (Plaintiff) ; Civ 
Versus 1936 
JAGANNATH and oTHERs (Defendants) * ga 
Jindy Law—W idow—Maintensnce—Amount of maintensnce fixed under deed of Seb. 2 
family settlement—W betber civil court competent to alter amount of main- ana MAS 
J. 


b 


tenance. 

Where the amount of maintenance of a widow is fixed under a deed of 

family settlement and the deed embodies a settlement of the widow’s claim 

for maintenance, a civil coyrt is competent to increase or reduce the amount 

of maintenance according to the circumstances of the family. 
Ruks Bai v. Genda Bai, I. L. R. 1 AIL 594 and Bangars Ammal v. 

Vijeyemachi, I. L. R. 22 Mad. 175 and Gopikebal v. Dattatreys, LER 

24 Bom. 386 relied on. 

SECOND APPEAL from a decree of P. D. PANDE Esq,, Additional 
Subordinate Judge of Meerut, modifying a decree of S. D. SINGH ESQ., 
Second Additional Munsit. | 

K. Verma for thé appellant. 

N. C. Vaish for the respondents. ` 

The following judgment was delivered by 

Ganca Natu, J.—This is a plaintiff’s appeal and arises out of a suit Gesgs Neth, 
brought by her against the defendant-respondents for recovery of arrears J. 
of maintenance on the basis of an agreement dated January 23, 1925 
executed by Amir Singh, father of defendants Nos. 1, 2 and 3, since 
deceased, Chandra Bhan, defendant No. 4, and Badri Prasad defendant 
No 5 and two other persons, Ram Sarup and Hardeo Sahai, who are no 

to the suit. The defendants contested the suit on several grounds, 
one of which was that the plaintiff was not entitled to recover the 
arrears of maintenance at the rate fixed under the deed as the income of 
the property which was in their possession had fallen. Both the courts 
below have found in favour of the defendants on this point. They 
have found that the income of the property has gone down by 25 per 
cent. ‘Taking this fact into consideration as well as the cheaper rates 
both the courts below have reduced the amount of the plaintiff’s mainte- 
nance by 25 per cent. The plaintiff has been given a decree for the 3|4th 
of the money claimed by her. She has come here in second appeal. 

The only point which is for consideration in this appeal is whether 
the lower courts were justified in reducing the plaintiff's maintenance. 

It has been urged on behalf of the appellant that as the amount of main- 
tenance had been fixed under a deed of family settlement the lower 
courts were not justified in reducing the amount. As it was not clear as 
to what dispute this settlement related, the following issue was remitted 
to the lower court:— 
the deeds of agreement dated January 23, 1925 were a settle- 
ment of the plantiff’s claim for maintenance or a settlement of phin- 
tiffs claim of title to property? 
The lower court’s finding is that the deeds in question embody a ° 
*S. A. 223 of 1934 
160 
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settlement of the plaintiffs claim for maintenance. This finding hi 
been challenged by the learned counsel for the appellant. The who 
case as well as this finding are based on the agreement dated January 2: 
1925 referred to above and a deed which is called “dastbardari”?” and w: 


jaoannaru executed by the plaintiff on the same date. The recitals in both the deec 





clearly show that the plaintiff’s name had been entered against the shat 


saa Neth, of her deceased husband in lieu of maintenance. The deed executed b 


the plaintiff herself states that her name had been entered against th 
share of her deceased husband as a Hindu widow in lieu of her mainte 
mance. The recital in the agreement executed by the defendants is als 
to the same effect. It has been admitted by the plaintiff, vide pape 
No. B22, that the plaintiff's husband was a member of the joint famil 
at the time of his death. Taking into consideration these facts there ca 
be no doubt that the finding arrived at by the lower court is quite correct 


As already stated, it has been found by the trial court that the in 
come of the property jn possession of the defendants has fallen by 25 pe 
cent. This finding has been accepted by the lower appellate court. Th 
question which arises for consideration is whether in view of this reduc 
tion of the income were the lower courts Justified in reducing the amoun 
of the maintenance which was fixed under the agreement of January 23 
1925. Reliance has been placed by the appellant on the case of Bbu; 
Singh v. Lachman Kunwer'. The question which is for determination i 
this case did not actually arise there. ‘There the question that was decidec 
was that the widow would not, even if unchastity were proved agains 
her, forfeit her right to the income af the assigned property in the absenc: 
of an express stipulation to that effect. It was observed (at page 325) :— 


As regards the merits of the claim it appears to us that the rule oj 
Hindu law under which a widow’s claim to maintenance become forfeitec 
_upon unchastity has no application to this case. The agreement of Octo- 
ber 30, 1889, was an agreement under which an annuity was provided by 
way of compromise of a claim, not a claim for maintenance, but a claim 
of title to immovable property, and the agreement expressly provided for 
the enjoyment of the annuity by receipt of rents during the lifetime of 
the plaintiff. If the parties had intended that the plaintiff’s title should 
determine im the event of her unchasticy, provision to this effect should 
have been made. 


In the present case, as the finding on the issue ‘remitted to the lower 
court will show the agreement relates to the settlement of plaintiff’s claim 
for maintenance and not of a claim of plaintiff’s title to any immovable 
property. Consequently the case cited above does not help the plaintiff. 

There can be no doubt that the amount of maintenance which has 
been fixed is liable to be altered according to the change in the circum- 
stances of the family. There are cases in which the amount of mainte- 
nance fixed under decrees have been changed. In Ruka Bai v. Ganda Baf 
a Hindu lady obtained a decree awarding her maintenance at a certain 
fixed rate and charging the assets af a certain firm with the payment 
of such maintenance. There was no provision in the decree that 
sueh rate was subject to any modification which future circumstances 

"LL R 26 All 321 "LL R. 1 AlL 594 
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ight render necessary. The assets of such firm having diminished; the 
roprietor of the same aie a a suit for the reduction of such rate of 
iaintenance. It was held that such suit was maintainable. In Bangers 
immal v. Vijayemachi Reddiar® a Hindu widow in 1867 obtained a 
ecree for maintenance against her husband’s coparceners, but the decree 
ceated no charge on the land. The family estate having passed to a col- 
tteral relative the widow sued him for maintenance at an increased rate 
rith arrears, and asked for a charge on the estate alleging that prices had 
isen and that in other respects also circumstances had changed. It was 
eld that the decree in the suit of 1867 was not a bar to the present suit. 
t was observed at page 178: 

A material increase in the cost of living which renders the money 
allowance insufficient to give the widow the means of maintenance suit- 
able to her degree and the circumstances of the family may well be suff- 
cient to justify an increase of the money allowance. 

In Gopikabait v. Dattatraya* it was held:— 

A suit will lie to obtain a reduction in the amount of maintenance 
decreed to 2 Hindu widow on a change of circumstances, such as a perma- 
nent deterioration in the value of the family property. 


There it was held at page 392: 


The decisions in Vijaya v. Sripathi, [1884] 8 Mad. 94 and Rika Bal 
v. Genda Bei, [1878] 1 All. 594 are express authorities on the question 
of the competency of Civil Courts to entertain suits for the reduction 
of maintenance for sufficient reasons such as the permanent reduction 
of the value of the property. Maintenance decrees are by their very 
nature subject to such modification according to change of circums- 
tances—Nubo Gopal Roy v. Sreemutty Amrit Moyee Dossee, [1875] 
24 Cal. W. R. 428. It is not expressly necessary to insert words to that 





effect to make the decree liable to variation according to circumstances— _ 


Motilal v. Bai Kashi, [1892] 17 Bom. 45. The claim of a Hindu widow 
for maintenance is not based on contract, but on the provisions of the 
Hindu law, which expressly govern the rights and duties of the different 
members of a joint family Gdlingaps v. Sideva, [1878] 2 Bom. 624. 
There is no reason why the amount of maintenance fixed under an 
greement should not be increased or reduced according to the circum- 
tances of the family when the amounts fixed under the decrees could be. 
therefore agree with the finding of the lower court and find that the 
ower courts were quite justified in reducing the amount according to the 
hange in the circumstances of the family. There is no force in the 
ppeal. It is therefore ordered that it be dismissed with costs. 
Permission to file a Letters Patent appeal is granted. 
Appeal dismissed 


eI L. R. 22 Mad. 175 1L LR. 24 Bom. 386 
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Hasams, J. 


GANGA NATH, 


Herter, J. 
Genga Nath, 
J. 
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BANARSI DAS AND OTHERS (Plaintiffs) 
2 VETSHS 
COLLECTOR OF SAHARANPUR, AS MANAGER COURT C 
WARDS anD oTHERS (Defendants) * 

Hindu Law—Joint family—Mortgage by some members—Family necessity n 
proved—But mortgage held binding on mortgaged property as the proper 
was subsequently acquired by mortzagors—wW bether in such a case necessity f 
contractual rate to be proved—tInterest—Agreed to in a deed—When n 
deemed to be excessive. 

In a suit on the basis of a mortgage executed by some members of a joi 
Hindu family, the trial court found that the mortgage was not ma 
for any family necessity and was therefore not binding on the joint fami 
But as the property mortgaged was subsequently acquired by the mor 
gagors, the court found that the mortgage was valid and binding ı 
the property mortgaged. In decreeing the claim the court reduced t 
contractual rate of interest on the ground that there was no necessity f 
borrowing money at that rate. Held, that when once the mortgage w 
held to be not binding on the joint family, the validity of the terms | 
the mortgage will have to be determined under the Contract Act ar 
not under the provisions of the Hindu Law. Accordingly the rate . 
interest provided in the mortgage deed cannot be reduced on the grou 
that the mortgagees have failed to show that there was necessity for t 
mortgagors to borrow at the contractual rate. 

Case law bearing on the question as to when the interest agreed to 
2 deed should be awarded by the court discussed. 

First APPEAL from a decree of BaBU RATAN Lat, First Subordina 

Judge of Saharanpur. i 


M. L. Agarwala, P. L. Banerji and Shiva Prasad Sinha for the appellant 
Mubammad Ismail (Government Advocate) for the respondents. 
The Court delivered the following judgment:— 

This is a plaintiffs’ appeal and arises out of a suit brought by the 
against the defendant-respondents to recover Rs. 1,54,333-1-3 on account 
the balance of principal and interest on the basis of a mortgage deed dat 
May 22, 1915. The mortgage deed was executed by Messrs. Beni Prasa 
Raghunath Das and Raja Joti Prasad who were own brothers. ‘They h: 
purchased the Roorkee Canal Foundry and Engineering Workshop from t! 
Government for Rs. 3,00,000. Out of it they paid to the Governme: 
Rs, 1,80,000. The balance was to be paid by three annual instalmen 
without interest. ‘This balance was secured by a mortgage deed dated t! 
13th day of January, 1916 in favour of the Secretary of State. The exec 
tion of the sale deed by the Secretary of State was deferred till the payme: 
of the balance. Im order to carry on the business and also to pay tl 
remaining price of the workshop purchased, the mortgagors execute 
the mortgage in suit in favour of the plaintiffs for a sum of Rs. 2,00,0( 
out of which Rs. 1,50,000 were paid to the executants before the Sul 
Registrar at the time of the registration of the deed. ‘The balance w 
never taken by the mortgagors. Raghunath Das had died before tl 
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suit. Raja Joti Prasad died during the pendency of the suit and Beni Prasad Crx 
died during the pendency of this appeal. Brij Raj Saran, son of Beni Prasad, 

Raghubir Saran, Brij Bhushan Saran and Sumer Singh, sons of Raghunath - — 
Das, and Madhuri Saran, son of Raghubir Saran, and Rameshwar Saran, Banan Das 
Janardhan Saran and Radhey Shyam, sons of Raja Joti Prasad couseror oF 
were also impleaded as defendants as members of the joint family. The Samaranrur 
following pedigree will show the relationship of the mortgagors with the , 


defendants aforesaid: — pigs 
J. 


1936 


BANSI LAL 


| 
Beni Prasad (deft. No. 1) Raghunath Das Raja Joti Prasad 
Brij Raj Saran (deft. No. 9) 
| 
Raghubir Saran Brij Bhushan Saran Sumer Singh, minor 
(deft. No. 2) (deft. No. 3) (deft. No. 4) 
Madhuri Saran (deft. No. 10) 





| | 
Rameshwar Saran Janardhan Saran Radhey Shayam 
(deft. No. 6) (deft. No. 7) (deft. No. 8) 


The plaintiffs’ case was that the mortgage was made for valid family 
necessity and was binding on the defendants who were members of the 
joint family and on the joint family property. ' 

After the institution of the suit the Courts of Wards of the United 
Provinces and the Punjab took over the whole estate of the family under 
their superintendence and management. Thereafter a written statement 
was filed by the Court of Wards in which it was contended that the bond 
in suit was not executed according to law nor did its consideration pass to 
the defendants. ‘The executants had no right to borrow the money and 
the defendants or the joint family was not liable for the payment of any 
portion of the debt which was not contracted for legal or family necessity. 
Tt was also contended that the executants could not have mortgaged the 
property as they were not its owners at the time of the execution of the 
mortgage and that the rate of interest was very high and there was no 
necessity for borrowing at that rate of interest. 

The learned Subordinate Judge found that the mortgage was not 
made for any family necessity and was not binding on it or on the family 
property. As the property mortgaged was subsequently acquired by the 
mortgagors, the learned Subordinate Judge found that the mortgage was 
valid and binding on the property mortgaged. He also found that the 
due execution of the mortgage deed in suit for consideration was proved. 
He found that the rate of interest was very high and there was no necessity : 
for borrowing the money at that rate of interest. He therefore reduted 
the rate of interest from annas eleven per cent per mensem compoundable 
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Banans Das 


1264 HIGH COURT l [1936 


quarterly to Rs. 6 per cent per annum simple. He also credited four time 
of Rs. 5,000, Rs. 12,000, Rs. 9,993-12 and Rs. 5,000 towards the paymen 
of the initial principal. It may be mentioned here that out of the principa 
Rs. 50,000 had been paid by the mortgagors. The learned Subordinat 


CorLneron or Judge therefore gave a decree to the plaintiffs for Rs. 84,764-7-9 agains 
SaHananPur the mortgaged property. 


Herires, J 


The defendants took no objection to the decree and submitted t 


Genge Neth, it. The plaintiffs have come here in this appeal against the part of th 


J. 


claim which has been disallowed by the lower court. 

The first point that arises for consideration is:—Whether the plaintiff 
are entitled to the contractual rate of interest? The rate of interest, a 
already stated, was eleven annas per cent per mensem compoundable quar 
terly. This has been reduced to Rs. 6 per cent per annum simple on th 
ground that the plaintiffs have failed to show that there was necessity fo 
the mortgagors to borrow at the contractual rate. He has observed:—— 

It is an established principle of Hindu Law, supported by numerou 
rulings, that the question of legal necessity involves the question of thi 
rate of interest. And it is incumbent upon those who support the mort 
gage of a manager or managers of a joint Hindu family to show not only 
that there was necessity to borrow, but that it was not unreasonable tc 
borrow at some high rate and upon some hard terms . As such i 
was his duty to establish that there was legal necessity for the mortgagor 
in this case to incur debt at the onerous rate mentioned in the deed. Th 
rate of interest mentioned in the deed is eleven annas per cent per mont! 
with quarterly rests compound interest and it was to be paid according 
to the computation of Indian months every three months, i.e., Rs. 1,375 
a month. 

The ground on which the learned Subordinate Judge has reduced the 
interest does not apply to this case because the learned Subordinate Judge 
himself found that the mortgage was not binding on the joint family or 
on the joint family property as the debt had not been incurred for any 
family necessity. The learned Subordinate Judge has given a decree to the 
appellants against the mortgaged property and not against the defendant: 
as members of the joint family or against the joint family property. When 
once a mortgage is held not to be binding on the joint family, the principle 
governing the joint family would not apply to the mortgage. ‘The vali- 
dity of the terms of the mortgage will have`to be determined under the 
provisions of the Contract Act and not under the provisions of the Hindu 
Law relating to a joint Hindu family. A valid contract is binding on the 
parties. Unless the mortgagors or their representatives show that the con- 
tract was not valid, they would be bound by the terms of the contract. 
The respondents have not pleaded that the contract was invalid under the 
Contract Act. The only ground taken by the respondents is that the rate 
of interest was excessive. As we shall show later on, the interest in this 
case is not excessive. But the mere ground that the interest is excessive, 
is no ground to make the contract invalid. In Belle Mal and another ~v. 
Abad Shab* their lordships of the Privy Council observed:— 

° In money-lending transactions the mere fact that the sum ultimately 
claimed exceeds enormously the amount originally advanced is no ground 
116 ÁA. L. J. 905 
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for holding the transaction unconscionable. It must also appear that Cam 
there is something unconscionable, either in the original dealings, or in —— 
the subsequent stages of the transaction. aia 
By making short terms loans and insisting on capitalising the interest Rawansr Das 
immediately it falls due, 2 money-lender may pile up compound interest v. 
at an oppressive and unconscionable rate. But there is nothing inherently HECTOR or 
wrong or oppressive in his securing interest upon interest after the interest “AAP 
has been due and unpaid for a considerable time. Herries, J. 
In Raghunath Prasad v. Surju Prasad? their Lordships of the Privy Genge N 
souncil held: — J. 
Although a mortgage for ample security provides for excessive and 
usurious interest, no presumption arises that it was induced by undue 
influence in the absence of proof by the mortgagor that the mortgagee 
was in 2 position to dominate his will. 
In this case the compound interest was paid from time to time and 
onsequently the compound interest has not been piled up. The rate 
f 12 per cent per annum simple interest has been regarded as a reasonable 
ate and even where a debtor has been relieved of interest under the Usur- 
ous Loans Act, interest at the rate of 12 per cent per annum has been 
llowed. In Gajraj Singh v. Mubammed Mushtaq Al? which was a cse 
nder the Usurious Loans Act, it was held:— 
Prima facie and in the absence of special circumstances to_the contrary, 
the rate of 12 per cent per annum simple may be taken as a fair, proper 
and reasonable rate in a mortgage transaction. 
No plea has been taken in this case of any undue influence. As held 
1 Bharat Singh v. Jeobodb Lal* in the absence of any plea of the contract 
aving been brought about by the exercise of undue influence, the court 
as no jurisdiction to interfere with the contract and substitute a new one 
1 lieu thereof. In Reja Hurronath Roy Babadoor v. Randbir Singh” 
aeir Lordships of the Privy Council accepted the view of the High Court 
aat the stipulation for the payment of interest at the rate of 18 per cent 
er annum was high and had been properly reduced to 12 per cent per 
nanum simple by the High Court. In Narain Das v. Abinash Chandra” 
aeir Lordships of the Privy Council held that the rate of 12 per cent 
er annum simple should be allowed. They observed:— 
It appears, according to our notions in this country, a high rate of 
interest, but that has nothing to do with the matter. It may very well 
be that, having regard to the local conditions in India, it is very proper 
and reasonable to impose, and there is no reason why any alteration should 
be made as to amount. 
In Sundar Mull v. Satya Kinker Sabana" the reduction of interest 
"om 15 per cent per annum to 12 per cent per annum was upheld by 
reir Lordships. They pointed out that as compound interest is common 
ad may often be necessary and proper in India under the circumstances 
f this country there, should be no presumption one way or the other. 
1 another case, Rem Bhujewan Prasad Singh v. Nathu Ram®, their Lordships 
f the Privy Council upheld the finding of the Subordinate Judge that 
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simple interest at 12 per cent per annum was a fair and commercial ra’ 
of interest. On examining the interest, it would be found that the ir 
terest at the contractual rate is less than the interest at 12 per cent pi 


Baras: Das annum simple. Rs, 1,12,309-15-3 interest has been paid. Rs. 54,33 


Y. 


pare claimed for farthee interest under the deed. ‘The total comes to R 


E | ,66,642-15-3 while the interest at 12 per cent per annum simple wou 


——— 


Herries, J 


Gengas N ath, 


J. 


come to Rs. 2,07,750. 
As regards the rate of interest, it may also be mentioned there th 
e security offered for the sum advanced under the mortgage was n 
substantial. ‘The same property had been mortgaged as security whic 
had been purchased by the mortgagors for which the sale deed had n 
been executed at the time of the mortgage. It was quite uncertai 
as to whether the mortgagors would get the sale deed executed in the 
favour or not. If the mortgagors had failed to get the sale deed execute 
in their favour, no security would have bexa available to the mortgages 

Taking into consideration all these circumstances, we find that tl 
interest agreed to in the deed and which is claimed is not excessive. 

The next point for consideration is whether the learned Subordina 
Judge was right in crediting the rour items referred to above fro: 
the initial principal of Rs. 1,50,000. The distinction that is betwee 
principal and simple interest does not exist in the case of compour 
interest. In the case of simple interest, the interest remains always separa 
and apart from the principal. In the case of compound interest, as soc 
as the interest falls due, it becomes a part of the principal and does ni 
remain separate from the principal. What has been done in this case is th 
as soon as any interest fell due, ic was added to the principal and becan 
a part thereof. From it whatever was paid by the mortgagors c 
account of interest was deducted. In our opinion, this was the on 
proper course which was open tc the mortgagees. It may be mention 
here that on no occasion any sum was paid in excess of the interest th 
had fallen due with the exception of the amount of Rs. 50,000 which h 
been credited towards the initial principal. 

It is a well established rule in ordinary cases that the money is fir 
applied in payment of interest and then when that is satisfied in payme.: 
of the capital. The rule is referred to by Lord Justice Rigby in the ca 
of Parr’s Banking Company v. Yates? in these words:— 


The detendant’s counsel relied on the old rule that does no dow 
apply to many cases, namely, that, where both principal and interest a 
due, the sums paid on account must be applied first to interest. Th 
rule, where it is applicable, is only common justice. To apply the sur 
paid to principal where interest has accrued upon the debt and is not pai 
would be depriving the creditor of the benefit to which he is entitl 
under his contract. 


This principle was approved of by their lordships of the Priv 
Council in Venkatadri Appa Rao v. Parthasarathi Appa Rao’. YW 
are therefore of opinion that the learned Subordinate Judge was not ju 
tified in crediting the four items of Rs. 5,000, Rs. 12,000, Rs. 9,993-1 
and Rs. 5,000 towards the payment of the initial Pnl These iter 
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10uld have been appropriated in the manner in which the plaintiffs have cm 
one. ae 
It has beén urged by the learned counsel for the respondents that ati 
he appellants are not entitled to a mortgage decree because the execution Bawas Das 
f the mortgage in accordance with law has not been proved. ‘The learned, toe or 
atbordinate Judge did not fully appreciate the evidence that was pro- gamanarror 
uced in the case. He relied on the signatures of the Registration Officer = —— 
ad the witnesses who identified the executants at the time of registration rang 6s 
r f 
or the execution. He observed:— J. 
The question is whether this evidence proves the execution of the bond 
according to law. Now so far as the deposition of the attesting wit- 
nesses, Sultan Singh, Raghubir Singh and Madho Saran, goes it positively 
disproves the execution of the deed as required by law, but the ition 
| of the plaintiff Benarsi Das proves the due registration of the deed in his 
presence. Under the new Transfer of Property Act the definition of 
attestation given in Section 3 is very wide and in view of the principle 
laid down in the ruling Rem Cheran v. Bherson, 1930 A. L. J. 1561, 
proof of due registration of a mortgage deed is proof of its due attestation. 
Hence, due registration of the deed having been proved, its execution 
according to law should be held to be proved in view of that ruling. 
Though there is no direct ruling of our Hon’ble High Court on the point, 
it has been so held by other High Courts in India. Were it not for proof 
of registration, it would have been difficult in this case to hold that the 
execution is proved but in view of the principle enunciated above, it must 
| be held that the execution of the bond has been proved. 
This view of the learned Subordinate Judge was not correct. In 
achman Singh v. Surendra Babadur Singh it has been observed:— 
Neither the Registering Officer nor the witnesses identifying the exe- 
Cutant at registration sign as attesting witnesses, and they cannot there- 
fore be treated as such for the purpose of the validity of the mortgage. 
Where 2 mortgagee sues to enforce his mortgage and, on the one hand, 
the execution and attestation of the deed are not admitted and, on the 
other, there is no plea that the deed for want of proper attestation does 
not operate as a mortgage deed, the mortgagee need prove only this much ` 
that the mortgagor signed the document in the presence of the attesting 
witness called (or the attesting witness received from the executant a 
personal acknowledgment of his signature) and the attesting witness signed 
in the presence of the executant, provided the document on the face of 
it bears the attestation of more than one person. 
But if the validity of the mortgage be specifically denied, in the sense 
Ria a er a ee es lee oe a E 
proved by the mortgagee chat the mortgage deed was attested by at least 
two witnesses. : 
As already stated, the defence of the respondents was that the bond 
in suit had not been executed according to law. ‘The validity of the 
mortgage was never specifically denied in the sense that the document 
did not effect a mortgage in law. 
Execution and attestation of a mortgage deed are two separate things 
and they may take place on two separate occasions. Therefore one has to 
be considered separate from the other. If the execution or atteste- . 
11932 A L. J. 653 (F.B) 
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tion is denied, under Section 68 of the Evidence Act a documen: 
required by law to be attested shall not be used as evidenc: 
until one attesting witness at least has been called for the purpose o: 
Proving its execution, if there be an attesting witness left and subjec' 


Corrucror oy to the process of court and capable of giving evidence. In this case th 


SAHARANPUR 


Herries, T: 
Gengs Naib, 
J. 


deed was attested by five witnesses, out of whom one had died before th 
suit and three had been summoned. Out of these three, one Sultan Sing] 
was examined. The other two witnesses, Kishori Saran and K. E. Sorabj 
did not appear. Both of them had been summoned. Kishori Saran hac 
been served with summons but did not appear. Summons could not k 
served on K. E. Sorabji. The document on the face of it bears the attes. 
tations of more than one person. Sultan Singh desposed :— 


Rai Bahadur Lala Joti Prasad, Lala Raghunath Singh and Lala Ben’ 
Prasad had executed a hypothecation bond. The document dated May 
22, 1915, exhibit, bears my signature as a witness . Lala Joti Prasad, 
Lala Raghunath Singh and Lala Beni Prasad had signed in my presence 

When I signed at that time, perhaps, Raja Saheb and the same three 
persons (executants) may have been present. 


Sultan Singh was not sure one way or the other as to whether the 
executants were present at the time he signed the deed. ‘This point was 


made clear by the evidence of Makhan Lal, the scribe of the deed. He 
has deposed :— 


The mortgagors signed beneath them at R. B. Sultan Singh’s kotbi. 
They all signed it in my presence. They signed in che presence of R. B. 
Sultan Singh, Ram Chandra and Ram Jiwan. I do not recollect the 
names of others who may be present. R. B. Sultan Singh is dead. Ram 
Jiwan is dead. Witness identified Ram Jiwan’s signatures on the deed. 
He signed the deed in my presence. R. B. Sultan Singh and Ram Jiwan 
attested the deed in the presence of the mortgagors. 


It may be mentioned here that R. B. Sultan Singh died after his 
evidence had been recorded. The evidence of the scribe left no room 
for doubt that R. B. Sultan Singh had attested the deed in the presence of 
the mortgagors. In case of denial of execution or attestation, all that 
section 68 of the Evidence Act requires is that one attesting witness at 
least is called for the purpose of proving its execution. Section 71 of the 
Evidence Act lays down:— 

If the attesting witness denies or does not recollect the execution of the 
document, its execution may be proved by other evidence. 

In this case R. B. Sultan Singh did not recollect 2s to whether he had 
attested the deed in the presence of the executants and consequently 
under Section 71 of the Evidence Act it was open to the plaintiffs to 
have proved the execution of the deed by other evidence as they did 
by the evidence of the scribe and Benarsj Das, plaintiff, 

As already stated, the evidence of Makhan Lal, scribe, proves that 
R. B. Sultan Singh was an attesting witness and attested the deed in 
accordance with provisions of the law relating to attestation. Section 
3 of the Transfer of Property Act lays down:— 

z Attested’ in relation to an instrument, means and shall be deemed al- 
ways to have meant attested by two or more witnesses each of whom has 
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seen the executant sign or affix his mark to the instrument, or has sen Cwi 
some other person sign the instrument in the presence and by the direc- —— 
tion of the executant, or has received from the executant a personal ac- 2” 
knowledgmene of his signature or mark, or of the signature of such other Bawas Das 
person, and each of whom has signed the instrument in the presence of -v. 

the executant; but it shall not be necessary that more than one of such COLLECTOR OF 
witnesses shall have been present at the same time, and no particular form EOR 
of attestation shall be necessary. Herries, J. 


The necessary conditions for a witness attesting the deed are:— 

(1) that he has seen the executant sign or affix his mark to the 
nstrument or has seen some other person sign the instrument in the 
resence and by the direction of the executant, or has received from the 
xecutant a personal acknowledgment of his signature or mark, and 

(2) that he has signed the instrument in the presence of the 
xecutant. 

If these two conditions are fulfilled by a witness, there can be no 
loubt about his being an attesting witness. In this case, as already stated, 
t is proved by the evidence of R. B. Sultan Singh that all the executants 
igned the deed in his presence and the fact that he witnessed the deed in 
he presence of the executants is proved by the evidence of Makhan Lal, 
cribe. Consequently the plaintitfs have thoroughly complied with the 
erovisions of Section 68 of the Evidence Act as required under the 
lecision of the Full Bench case referred to above on the plea of the 
‘espondents. i 

The point that the mortgage was invalid on account of the mort- 
ragors not being owners of the property at the time of the mortgage 
tas not been pressed. As already stated, the sale deed was executed by 
he Government in favour of the mortgagors sometime after the mortgage 
leed and at the time of the suit the mortgagors had become the owners 
f the mortgaged property. Section 43 of the Transfer of Property Act 
ays down:— 

Where a person fraudulently or erroneously represents that he is autho- 
rized to transfer certain immovable property and professes to transfer - 
such property for consideration, such transfer shall, at the option of the 
transferee, operate on any interest which the transferor may acquire in 
such property at any time during which the contract of transfer subsists. 

Under this section the plaintiffs are entitled to enforce their security 
gainst the mortgaged property. On these findings the appellants are 
ntitled to a decree for the whole claim. It is therefore ordered that the 
ppeal be allowed with costs and the decree of the lower court be 
mended to this extent only that the plaintiffs’ claim for the full amount 
hall stand decreed with costs. 

Appeal allowed 
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CHOTKU (Applicant) 
VETSHS 

RAM NATH SAHU (Plsintif) anb BASDEO MISIR (Defendant) 
Sale of Goods Act (III of 1930), Sec. 33—Sede of wood of trees which had falle 

down—Delivery—W hen takes place. 
The defendant sold the wood of trees which had fallen down to tł 
plaintiff. The plaintiff cut up these trees but when he attempted to remov 
them from the grove of the defendant he was prevented from doing so b 
a third person. ‘The plaintiff therefore brought a suit for refund of pw 
chase-money. Held, that inasmuch as the plaintiff did not get possessio 
of the wood there was no delivery, and the defendant failed to carry ov 
his part of the contract. Accordingly the plaintiff’s suit must be decreex 
Crvt. REVISION from an order of THAKUR JAGANNATH SINGH, Judg 

Small Cause Court, Basti. 


Inamullab for the applicant. 
Satish Chandra and Shamlanand for the opposite parties. 


The following judgment was delivered by 

BENNET, J.—This is a civil revision by a defendant against a decree « 
the small cause court awarding the plaintiff a refund of Rs. 62-3-0 pw 
chase money. The admitted facts are that the applicant-defendant Chotk 
sold the wood of two trees which had fallen down to the plaintiff. TI 
plaintiff cut up these trees but when he attempted to remove them fro 
the grove of ae defendant he was prevented from doing so by defenda» 
2. Learned counsel has argued that plaintiff should not have obtained 
decree and that his remedy should have been against defendant 2. It 
true that the court below has held that the wood belonged to defenda: 
1 and that defendant 2 stopped the plaintiff from taking the wood. TI 
question between the plaintiff and defendant 1 is under the Sale of Go 
Act and Sec. 33 lays down that delivery may be effected as follows:— 

Delivery of goods sold may be made by doing anything which the parti 
agree shall be treated as delivery or which has the effect of putting the goo 
in the possesion of the buyer or of any person authorised to hold them c 
his behalf. 

There was no agreement between the parties that anything should t 
treated as delivery and therefore the second part of this section woul 
apply that the goods should have been put into the possession of the buye: 
The fact that the plaintiff had cut up the fallen trees does not in my opin 
ion amount to taking possession of them because the wood still remaine 
in the grove of defendant 1. In my opinion the possession would hav 
passed to the plaintiff when he would put that wood into carts and tak 
it away. He was prevented from doing this by defendant 2. Therefor 
the plaintiff did not get possession and there was no delivery. As ther 
was no delivery defendant 1 failed to carry out his part of the contrac 
which was to deliver the wood and trees to the plaintiff and therefore th 


plaintiff is entitled to a refund of the purchase money as has been decree 
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Some argument was made about jurisdiction. A small cause court has 
© cognizance to consider the question of title to immovable property. 
"here was no dispute about the immovable property in this case as it was 
dmitted that the trees had fallen down and were therefore movable pro- 
erty. Moreover the claim of the plaintiff was merely for refund under 
contract of sale of movable property. 

I therefore dismiss this ‘application in revision with costs. 

Application dismissed 


ALAM SINGH—In the matter of* 

Workmen’s Compensation Act (VIII of 1933, as emended by Act XV of 1933), 
Sec. 2(1) (8) end Sch, I, Cls. (X) end (XVI) —Person—W orkmen within 
meaning of Cls. (X) and (KV1)—Offictsting in s leave vacency—Not taken 
out of definition of workmen. 

Where a person was employed as a tube well operator under the Execu- 
tive Engineer, and while still under training he was employed in a leave 
vacancy and met with an accident on account of a fall which disabled his 
legs and ultimately proved fatal, beld, that his case came within the scope 
of Clauses (x) and (xvi) of Sch. Il, Workmen’s Compensation Act (as 
amended by Act XV of 1933), and he was a workman subject to the 
provisions of the Act and his dependants were entitled to compensation. 
Held, further, chat the mere fact that he was officiating in a leave vacancy 
would not take him out of the definition of a workman. 


ORDER on the reference submitted by the District Officer, Meerut, 
under the Workmen’s Compensation Act. 


Parties were not represented. 
The Court delivered the following judgment:— 


This is a reference by the District Magistrate of Meerut under the 
Workmen’s Compensation Act. Presumably the question as to whether 
the dependants of Alam Singh are entitled to compensation has been sub- 
mitted for the decision of the High Court under Section 27 of the Act. 
The District Magistrate is the Commissioner for workmen’s compensa- 
tion appointed by the Local Government. The District Magistrate has 
differed from the opinion of his predecessor, but has not sent a copy of 
ra opinion nor has he quoted the schedule under which the case would 

all. 

Alam Singh was employed as a tube well operator under the Execu- 
tive Engineer, and while still under training he was employed in a leave 
vacancy at the Bhatipura Block and met with an accident on May 14, 
1935 on account of a fall which disabled his legs and ultimately proved 
fatal. At XV of 1933, containing the latest amendments to the Work- 
men’s Compensation Act of 1923, applies to this case. Under Schedule 
II, Clause (xvi), a person employed in the making of any excavation in 
which on any one day of the preceding twelve months more than fifty 
persons have been employed or explosives have been used, or whose depth 
from its highest to its lowest point exceeds 20 feet, is included in the 
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Gym definition of “workman,” subject to the provisions of the Act. Tt 
1936 Various qualifications mentioned in this sub-clause are obviously mutual] 
— exclusive. It follows that any one employed in the making of an exc: 
ae os vation whose depth from its highest to its lowest point exceeds 20 fe 


e—a 


would be a workman. We also think that his case would come withi 


Sueimen, the scope of No. (x) as he was employed otherwise than in a cleric: 


C J 


Bennet, J. Capacity in the construction, working or repair of a pipe-line. It is n 
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suggested that he was employed in any clerical Capacity. T 

The mere fact that he was officiating in a leave vacancy would nc 
take him out of the definition of a workman. Persons excluded fror 
the definition are those whose employment is not only of a casual natur 
but who are employed otherwise than for purposes of the employer’s trad 
or business. It cannot be said that the deceased was not employed fc 
purposes of the employer’s business. Our decision accordingly is tha 
the deceased Alam Singh was 2 workman subject to the provisions of th 
Workmen’s Compensation Act and that his dependants are entitled t 


compensation. 


PATESHRI PRASAD ROY, BANSI, DISTRICT BASTI 
Versus 
THE JUDGES OF THE HON’BLE HIGH COURT, ALLAHABAD 
Civil Procedure Code, Sec. 109(c)—Order of High Court striking off name o 


pleader from roll of pleaders—W beither lesve to appeal to Privy Council ce 
be grented under Sec. 109(c). 


Where a pleader, whose name was struck off the roll of pleaders on th 
ground of misconduct by the High Court, made an application for leav 
to appeal to Privy Council, and the case raised some points of law, beld 
that the case should be certified as a fit one for appeal to Privy Counci 
under Section 109(c), C. P. C. Bemerst Pershad v. Kashi Krishna Nerakı 


28 I. A. 11 relted on. 
Order on application of Pateshri Prasad Roy, Bansi, District Basti 
B. S. Darberi for the appellant. 
Mubommad Ismail (Government Advocate) for the respondents. 


The Court delivered the following judgment:— 

This is an application for leave to appeal to His Majesty in Council 
from an order of a Bench of this Court striking off the name of the 
applicant, who is a pleader, from the roll of the pleaders on the ground 
of misconduct. Although the Calcutta and Patna High Courts have 
taken a different view, it has been the practice in this Court to treat such 
orders as falling under Section 109(c), C. P. C. The case of Asherfi Lal 
v. The Howble Judges of the High Court of Judicature at Allahabad! 
was a case of a pleader who had been suspended from Practice for four 
years. Leave to appeal to His Majesty in Council was allowed and no 
objection was taken before their Lordships that the order allowing such 
leave was illegal. Indeed their Lordships actually accepted the appeal 

i *P, C. A. 17 of 1936 
11930 A, L. J. 134 
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ad set aside the order of the High Court in that case. Again in 
. C. A, Anandalwen v. The Judges of the High Court of Judicature at 
fadras* a vakil had been struck off the roll of vakils. Their Lordships 
scepted the appeal and set aside the order of the High Court. In both 
wese cases the practitioners concerned were governed by the Legal Prac- 
tioners Act and not the Bar Council Act. As regards advocates, there 
ave been two recent decisions of this Court that an ap lies. See 
abadur Lal v. Judges of the High Cowrt, and Shiva 
‘arain Jafa*. In the latter case it was pointed out by this High Court 
rat the Calcutta and the Patna High Courts had taken a contrary view, 
hich was not followed by this Court. Their Lordships in their judg- 
ent did not make any adverse comment on this. 

But leave under Section 109(c) cannot be granted as a matter of 
urse and the applicant has to satisfy us that the case is otherwise a fit 
ae for appeal to His Majesty in Council. In Banarsi Pershad v. Kashi 
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rishna Narain” their Lordships after referring to Sections 595 and 600- 


: the old Code, providing for the granting of an appeal where the High 
ourt certified ae the case was fit for appeal otherwise observed that 
is 

clearly intended to meet special cases—such, for example, as those in 
which the point in dispute is not measurable by money, though it may 
be of great public or private importance. To certify that a case is of 
that kind, though it is left entirely in the discretion of the Court, is a 
judicial process which could not be performed without special exercise 
of that discretion, evinced by the fitting certificate. 

The same point was again emphasised in the case of Radba Krishn Das 
Rai Krishn Chand? and it was pointed out that the prevailing impres- 
on in the Indian High Courts that the mere existence of a substantial 
Jestion of law was sufficient to give the court jurisdiction to give leave 
) appeal was a mistake, if the amount of Rs. 10,000 or more is not in 
spute, either directly or indirectly. The point was again explained by 
eir Lordships in Radba Krishna Ayyar v. Swaminatha Ayyar™. The 
quirement of Section 110 

does not cover the whole grounds of appeal, because it is plain that there 
may be certain cases in which it is impossible to define in money value 
the exact character of the dispute; there are questions, as for example, 
those relating to religious rites and ceremonies, to caste and family rights, 
or such matters as the reduction of the capital of companies as well as 
questions of wide public importance in which the subject matter in dis- 
pute cannot be reduced into actual terms of money. 

The same principle appears to have been applied by their Lordships 
the case of Delbi Cloth and General Mills Co. Ltd. v. Income-tax Com- 
isstoner, Delbi*, where the words in Sub-section 2 of Section 66(«) of 
e Indian Income Tax Act 1922, were textually the same as the concluding 
ords of Section 109(c), C. P. C. It would therefore seem to follow 
at the certificate is not to be granted as a matter of course, but can be 


71930 A. I. J. 539 z *1933 A. L R AIL 18 m 
41934 A. L. J. 722 *23 Ind. A. 11 
"28 Ind. A. 182 at 184 T48 Ind. A. 31 at 33 
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Cam granted where the case is otherwise a fit one for appeal to His Majesty ir 
—— Council. We think that the conditions laid down by their Lordship 
—— in the first case of Banarst Prasad are fulfilled in this case. This is ar 
Pas appeal from an order striking off the name of a pleader from the roll o 
ER a pleaders, and the point in dispute is not measurable by money and it i 
Jovass or of great private importance to the applicant. There are some points o 
Hien Covet Jaw also raised in this case. We, therefore, think that this can be treate: 
Salamex, a8 one of the special cases mentioned by their Lordships in their judgment 
C.J. We, accordingly, certify under Section 109(c) that this case is a fit on 

Bebe, J. for appeal to His Majesty in Council. 
We allow the applicant to furnish security by hypothecating sufficien 

immoveable property. 

Leave grante 


Cavin. BHAJAN SINGH (Applicant) 
ae ” VETSHS 
se PREM NARAIN AND ANOTHER (Opposite party) * 
Mey 5 Civil Procedure Code, Or. 17, R. 2—Mere filing of a list of witnesses under provis 
eae to Or. 16, R. 1 before case is called on for bearing—Whether amounts t 
cj an appearence withm the meaning of Or 17, R. 2. 
CoLLITER, J. The mere filing of a list of witnesses as required by the proviso to O: 
16, R. 1 before the case is called on for hearing does not ammount to a: 
appearance within the meaning of the explanation to Or. 17, R. 2, C. P. C 
A list of witnesses, signed by the defendant’s counsel, was filed as require 
by Or. 16, R. 1, C. P. C., before the case was called on for hearing. Whe 
the case was actually called on for hearing the plaintiff and his witness 
and his counsel were present, but neither the defendant nor his counsel w: 
present. The Court decided to take up the case on the merits and afte 
recording the evidence for the plaintiff decreed the suit under Or. 17, R. 3 
The defendant applied on that very date co have the decree set aside o: 
the ground that it was ex perte. The learned Judge did not go into th 
question whether there was sufficient cause for the non-appearance of th 
defendant and his counsel but repeated the application on the sole groun 
that he had no jurisdiction to entertain it. Held, that the defendant wi 
absent at the time when the case was called on for hearing and therefor 
the decree passed against him was certainly ex perte and he was entitle 
as of right to show cause for his non-appearance. The learned Judg 
` had therefore erred in holding that he had no jurisdiction to consider th 
matter : 


First APPEAL from an order’ of J. C. Mumm Esq., Second Subordinat 
Judge of Cawnpore. 
S. N. Seth for the appellant. 
R. C. Ghatak for the respondents. 
The Court delivered the following judgment:— 
This is an appeal from an order refusing to set aside an alleged ex part 
a decree passed against the defendant. 
colictsr, j. ° The case came up for hearing on January 22, 1934 when it was ad 
*F, A. F. O. 129 of 1934 
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urned till Feb. 19, 1934. The record kept by the court below is most 
nfusing. According to the note made by the judge in English the case 
1g adjourned at the instance of both the plaintiff and the defendant. 
cording to the entry made in the order-sheet the case was adjourned 
the request of the plaintiff, while according to paper No. 42C, the case 
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ıs adjourned on a statement having been made by the defendant’s coun- Pama Nanas 


| that there was a prospect of a compromise, and this was countersigned 
r the plaintiff’s counsel also. It may, therefore, be taken that the case 
1s adjourned with the consent of both the parties. On February 19, 1934, 
me time early in the day, a list of witnesses, signed by the defendant’s 
unsel, was filed as required by the proviso to Order 16, Rule 1, under 
hich no party is entitled to call any witness not named in a list, which 
ust be filed in court before the hearing of evidence on his behalf has 
mmenced, without an order of the judge. The list of witnesses was filed 
fore even the evidence for the plaintiff had commenced and indeed before 
en the case was called on for hearing. At 12 a.m. the case was called 
ı for hearing. The plaintiff and his witnesses and his pleader were present, 
ie neither the defendant nor his counsel was present. The court decided 
take up the case on its merits and after recording the evidence for the 
aintiff decreed the suit under Order 17, Rule 3. Instead of appealing 
om the decree passed in the case the defendant applied on that very day 
, have the decree set aside on the ground that it was ex parte alleging that 
. suddenly got a colic pain and had to be taken to a doctor fram the court 
mpound, and produced a medical certificate in proof of that fact. The 
arned judge has not gone into the merits of the application and has not 
cided whether there was or was not sufficient cause for the non- 
pearance of the defendant and his counsel, but has merely rejected the 
plication on the sole ground that he had no jurisdiction to entertain it. 
he view expressed by him is that, as the case had already been adjourned 
the request of the defendant, Order 9, C. P. C. was not applicable and 
had proceeded under Order 17, Rule 3. 

Now ordinarily if on a date fixed for hearing the defendant and his 
yunsel do not appear and the plaintiff is present with his witnesses, the 
urt, if it does not adjourn the case, may proceed to hear it on the merits. 

the suit is dismissed, the defendant does not suffer; but the suit cannot 
. decreed merely because the defendant or his pleader is absent, but must 
, decided on the evidence produced by the plaintiff. 

In such a case, although the decree is necessarily one on the merits of 
ie case, the proceedings against the defendant are ex parte and the decree 
issed against him would also be ex parte within the meaning of Order 9, 
ule 13, C. P.C. 

If both the defendant and his pleader are absent at the adjourned 
saring of the suit then also the proceeding is necessarily ex perte, and it is 
ficult to hold that Order 9, Rule 13 would be inapplicable. The ques- 
on really is whether in the circumstances of this case it can be said that 
either the defendant nor his counsel was present. 

It has already been pointed out that the filing of the list of witnesses 
nder the proviso to Order 16, Rule 1 is a necessary preliminary condition 
yr the exercise of the right to call witnesses. The proviso itself lays down 
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that the list must be filed “before the hearing of evidence on his behalf h 
commenced.” This list is not to be in the form of an application a 
there need, of course, be no prayer contained in it. Accordingly, 1 
court-fee is required for such a list. The object of the proviso is to pla 
on the record a list of the names of witnesses who are available and n 
that the court should be moved before the case is called on for hearin 
Order 9, Rule 6 provides that when the plaintiff appears and the defenda 
does not appear “when the suit is called on for hearing” then if it is prov 


. that the summons was duly served, the court may proceed ex parte. T 


language of this rule would make it clear that it is only after the st 
is called on for hearing that it can be said that the defendant has n 
appeared, in which event the court may proceed ex perte against hir 
No doubt Order 17, Rule 2 does not use the same expression “when t 
case is called on for hearing,” but states that “where on any day to whi 
the hearing of the suit is adjourned the parties or any of them fail 

appear etc.” But it would introduce an anomaly if a different practi 
in this respect were necessary for an adjourned hearing. A party can hard 
be said “to fail to appear” unless he fails to appear when the case is call, 
on for hearing. Mere absence before the case is called on for hearir 
cannot amount to a failure to appear. It is therefore 2 fair inferen 
that even in Order 17 the same idea is implied and the failure to appe 
takes place only when the suit is called on for hearing, even though it | 

Now the explanation added to this rule provides that 

no party shall be deemed to have failed to appear if he is eather prese 
or is represented in court by an agent or pleader, though only for t 
purpose of making an application. 

It means that no one can be regarded to fail to appear when he 
present ‘or is represented in court by an agent or pleader even though t 
agent or the pleader might have been engaged for the sole purpose of mal 
ing an application and not producing evidence. It seems to us that wh 
the explanation implies is that at the time when the case is called on £ 
hearing if either party is present or is represented in court by an agent | 
pleader then he has not failed to appear, but if at that time neither he is pr 
sent nor he is represented in court by an agent or pleader he has failed » 
appear. The mere fact that at an earlier stage something almost mechanic 
was done by a pleader on his behalf before the case was called on for hearir 
cannot, in our opinion, amount to either an appearance or being representi 
in court by an agent or pleader at the time when the case is called on f 
hearing. 

The case is really one of first impression and the learned counsel for t) 
parties have not been able to cite before us any case where a list of wi 
nesses was filed previous to the case having been called on for hearing ar 
it was held either that there was appearance or that there was not. Noi 
of the cases where pleaders appeared for the, purpose of filing an applic 
tion for an adjournment appear to have been cases where an applicatic 
for adjournment was made before the case was actually called on fi 
hearing. Indeed, if the case has not been called on for hearing it is tec! 
nically dificult to compel appearance of the counsel for the opposi 
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arty who has not had any previous notice of such an application. On Gm 
be other hand, if the application for adjournment is made or, at any rate, 1936 
s considered after the case has been called on for hearing then it is the — 
uty of the opposite party and his counsel to be present before the court. a 
Having given the case-our best consideration we have come to the i 
eonclusion that on the whole it would be more consistent with the provi- Pamu Naram 
ions of Order 9 to hold that the mere filing of a list of witnesses before — Jam, 
he case has been called on for hearing does not amount to an appearance CJ. 
rithin the meaning of the explanation to Order 17, Rule 2. Colltter, J. 
In this view defendant was absent at the time when the case was 
alled on for hearing and therefore the decree passed against him was 
ettainly ex parte and he was entitled as of right to show cause for his 
1on-appearance under Order 9, Rule 13. The learned judge has there- 
ore erred in holding that he had no jurisdiction to consider the matter. 
ere was certainly a remedy open to the defendant to come up in appeal 
‘rom this ex parte decree, but that was not his exclusive remedy. 
We accordingly allow this appeal and setting aside the order of the 
rned judge of the court below send the case back to that court to 
re the application to its original number on the file and dispose of it 
ding to law. ‘The costs of this appeal will abide the event. 


Appeal allowed 


JAMOON (Defendant) Cr 
VETSHS 
CHAKRADHAR JAYAL (Plsintiff)* as 
rensfer of Property Act, Sec. 52 and Tenancy Act of 1926, Sec. 123(a)—Decree Sh. 23 
for sale on e mortgage—While decree nder execution mortgagor grented aes, 
permanent leases of lends which were comprised in the mortgege—Whether œ). 
| such leases can be avoided by euction—parchaser. BAJPAI J. 
The plaintiff purchased the property at auction in execution of a decree 
for sale passed on the basis of a mortgage. While the decree was under 
execution the mortgagor granted permanent leases of lands, which were part 
of the mortgaged property, on receipt of substantial nazrenas. In a suit 
by the plaintiff for a declaration under Sec. 123 (#), Tenancy Act of 1926, 
that the leases were not binding on him and that the defendants were 
merely statutory tenants and not permanent lessees, beld, that the leases in 
question amounted to transfers of immovable property within the meaning 
of Section 52, Transfer of Property Act, and could be avoided by the 
plaintiff auction-purchaser under that section. Niser Hussin v. Sundar 
Lal, I. L. R. 50 All. 202 relied ony Adenki-Teli v. Moti Chand, 9 A. L. J. 
759 distinguished. 
LETTERS PATENT APPEAL against the decision of the Hon’BLE Mr. 
Sustice E. BENNET. 


S. B. L. Geur for the appellant. 
A. P. Dube for the respondent. 


The Court delivered the following judgment:— : 
These are appeals by defendants arising out of a suit brought by the sar 
*L. P. A, 48 af 1934 Bejpel, J. 
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plaintiff for a declaration under Section 123 (a) of the Agra Tenanc 
Act that certain leases in their favour are not binding on the plaintii 
and that the defendants are merely statutory tenants and not permanen 
lessees. It appears that the former owner of this village had made 
mortgage in favour of the Delhi and London Bank, which brought a sui 
for sale on the basis of the mortgage deed. A preliminary decree wa 
obtained which was followed by a final decree on February 23, 1915 
While the decree was still pending for execution, the mortgagor in tb 
month of February 1922 granted < large number of permanent leases o 
lands which were part of the mortgaged properties. He accepted pre 
miums from the lessees. Under these leases the lessees were empowere 
to use the lands in any way they liked in perpetuity, namely, either t 
cultivate them or even to build houses upon them. In the executio 
department apparently one of the lessees in the year 1924 requested tha 
the execution court should announce the lease in the proclamation of sal 
The decree-holder protested that the lease was pendente lite and was m 
binding upon him. We do not Enow whether the other lessees at a 
approached the execution court. All that we know is that in the pro 
clamation of sale under which the properties were ultimately sold ə 
auction these leases were not referred to at all. The present plainti: 
purchased the property. Objections taken by the judgment-debto 
were overruled and the sale was confirmed. 

The only question that arose for consideration was whether thes 
leases were binding on the plaintiff or whether they were voidable at h; 
option by virtue of Section 52 of the Transfer of Property Act. 

All the courts have decided against the defendants. A learned Judg 
of this court in disposing of the second appeals has pointed out that b 


the creation of these permanent leases over a large area of 73 bighas > 


' a low rate of rental and by taking large sums as nazrana the value of th 


property would be appreciably decreased if the leases were to be uphela 
He has distinguished the case of Adanki Teli v. Moti Chand’, on th 
‘ground that no premium had been taken on the leases in that case, ane 
has accordingly applied the provisions of Section 52 in favour of th 
plaintiff. 

It seems to us that the view taken by the learned judge is perfectl: 
correct. These leases cannot be called leases which are. granted in th 
ordinary course of management as, for example, leases for agricultural pur 
poses for a short period. They were permanent leases of land granted i: 
perpetuity on the receipt of substantial nazranas. Undoubtedly they wer 
transfers of immovable property within the meaning of Section 52 of th 
Transfer of Property Act. Under that section the property which is th 
subject-matter of a dispute cannot be transferred or otherwise dealt witl 
by the mortgagor so as to affect the rights of any other party theret 
under any decree or order which may be made therein. In spite of thes 
leases therefore the mortgagee decree-holder was entitled to sell the pro- 
perty free from this hindrance and fetter. The auction purchaser whi 
hes crept into the shoes of the mortgagee had a perfect right to purchase 
the property in execution of the mortgage decree free from any such 

19 AL. J. 759 
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aindrance. It was the duty of the permanent lessees to see that the 
nortgage was redeemed and the sale of the property prevented. If they 
failed to do that and allowed the property of the mortgagor to be sold, 
then being transferees pendente lite they have no locus standi in resisting 
the claim of the auction-purchaser who must be deemed to have purchased 
the property by avoidance of such leases. i 

The only other point urged is that there is some sort of estoppel 
against the auction purchaser on account of something that was said or 
done in the execution proceedings. The argument is based on certain 
vague inference drawn from a few documents. There is nothing defi- 
nite to show that the decree-holder put up for sale only the lessor’s 
interest in these properties or that the auction purchaser was aware of the 
fact that only the lessor’s interest was being sold and the leases will re- 
main intact. $ 

The learned advocate for the appellants has relied strongly on the 
case of Adanki Teli v. Moti Chand?, which has been distinguished by the 
learned Judge of this Court. That was a somewhat peculiar case in which 
there was one sale deed in respect of certain trees and their produce with- 
out purchasing any right in the land and on condition of paying ground 
rent for the land; there was another very trivial transaction relating to 
four trees for a petty sum, the terms of the sale being similar to those of 
the first one. There was no doubt a perpetual lease, but under it the 
rent was increased from an old rent to a substantial amount which was 
found by the lower courts to have been a perfectly genuine transaction 
and was the best way of dealing with the land at the time. The judgment 
does not mention that there was any transfer of any interest in land which 
had been affected and which would bring the case within the purview of 
Section 52 of the Transfer of Property Act. The Bench thought that 
the transaction was perfectly fair and in the ordinary course of manage- 
ment of zamindari property and actually considered that in that case the 
plaintiffs must be deemed to have purchased the property with notice; 
though if notice was presumed merely from the fact of registration there 
may be some doubt as to the inference. On the special facts of that case 
it was held that those leases could not be avoided by the auction-purchaser 
who had taken the properties with notice of such leases as these were in 
the ordinary course of management. On the other hand in a much later 
case of Nisar Husain v. Sundar Lal, another Division Bench of this Court 
laid down that where a lease is executed after a decree for sale has been 
passed on a mortgage which comprises the property leased, the lease can- 
not endure beyond the time when the mortgaged property was sold in 
execution of the decree, and can be avoided by the purchaser under Sec- 
tion 52 of the Transfer of Property Act. Several earlier cases of this 
High Court were relied upon in support of that view. We think that 
there is no force in these appeals. We accordingly dismiss them with 
costs. 

Appeal dismissed 
"9 ALL. J. 759 3L I. R. 50 AlL 202 — 
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BABOO LAL BHAGWAN DAS (Firm) THROUGH BABOO LAL 
(Plaintiff ) 
VETSHS 
PURCELL and orHeErs (Defendants) * 
Contract—Husbend end wife—When wife bas implied authority to pledge credii 
of ber busbend. 

Where in a family consisting of husband and wife, the wife purchase: 
household articles considered to be necessary for persons in the positior 
of life occupied by them, beld, that the court may well infer that the wifi 
had authority to bind the husband, the law empowering her on thr 
ground of necessity to pledge her husband’s credit. 

Cvm. REVISION from an order of S. M. Mir Esq., Small Cause Court 
Judge of Agra. 

Din Dayal for the applicant. 

B. S. Derbari for the opposite parties. 


The following judgment was delivered by 
NIAMATULLAH, J.—This is an application for revision against ar 


order passed by the Judge, Small Cause Court, at Agra, dismissing th: 
plaintiff-applicant’s suit recovery of 2 certain sum of money agains 
the husband and decreeing it against the wife only. The wife has since 
died, and the only person now interested in this litigation is the husband 
one Mr. Purcell. He is employed in East Indian Railway, and wa: 
stationed at Tundla during the time to which the dealings in questior 
in this case relate. 

It appears that, on June 21, 1934, Mrs. Purcell executed a documen! 
which is referred to by the lower court as a promissory note. It recite: 
that a sum of Rs. 600 was found due to the plaintiff in respect of grocery 
account from October 10, 1933 ta March 12, 1934, It also mentions 
that the vouchers, under which, presumably, the grocery articles had been 
supplied by the plaintiff, were returned by him. Interest at the rate oj 
2 per cent per mensem was stipulated in the document. The plaintiil 
instituted the suit which has given rise to this revision for recovery of 3 
certain sum of money due under the aforesaid document, and impleaded 
Mr. and Mrs. Purcell. Mr. Purcell pleaded that he was not liable under 
the note executed by Mrs. Purcell and that he had never purchased 
anything from the plaintiff. His plea found favour with the lower 
court which, as already stated, dismissed the plaintiff’s claim against him 
and decreed it against the wife. 

In revision it is contended that a wife has implied authority tc 
pledge the credit of her husband for necessaries of life, and that the sum 
due to the plaintiff represents the price of articles of grocery supplied by 
the plaintiff for household purposes of the defendants, who lived together 
as husband and wife. The learned Judge of the court below does not 
appear to have appreciated the points which were in controversy between the 
parties. As between the plaintiff and Mr. Purcell several questions of 
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law and fact arise. If the sum acknowledged to be due to the plaintiff 
by Mrs. Purcell on June 2, 1934 represented the price of household 
articles intended for the family consisting of Mr. and Mrs. Purcell and it 
they be considered to be necessary for persons in the position of life 
occupiéd’ by the defendants, the court may well infer that the wife had 
authority to bind the husband. Accordingly I remit the following issues 
to the lower court for determination:— 

1. Whether the sum of Rs. 600, referred to in the document dated 
June 2, 1934, was due to the plaintiff in respect of necessaries suited to 
the style of living of Mr. and Mrs. Purcell? 

2, Whether Mr. and Mrs. Purcell lived together as husband and 
wife, and the latter managed the household affairs ? and 

3. Whether, in all the circumstances appearing in evidence, it is 
reasonable to infer that Mrs. Purcell had express or implied authority to 
pledge the credit of her husband for necessaries of life suited to their 
style of living? 

Parties shall be at liberty to adduce evidence on these issues. Findings 
shall be returned within two months. Ten days shall be allowed for 
objection on receipt of the findings. 


KULSOOMAN NISSA AND ANOTHER (Plaintiffs) 
Versus : 
NOOR MOHAMMAD alias SULTAN HAIDAR AND ANOTHER 
j (Defendants) * 

Pensions Act (XXIII of 1871), Sec. 12—Grent of lend revenne—W betber 
‘Pension’ within meaning of Sec. 12—Sec. 4—Assignee of lend revenue ins- 
Nintes suit for recovery of such Tevewue im revenue Court—Appesl to 
District Judge—Whether District Judge competent to bear appeal. 

A grant of land revenue is not a pension within the meaning of Secs. 
11 and 12, Pensions Act. (Opinion expressed by Sen, J. in Bhopal Rei 
v. Shiem Sunder Lal, 1929 A. L. J. 724 at p. 732 approved). Whether 
an assignment of land revenue is transferable or not depends on the terms 
of the original grant and of subsequent confirments. i 
The plaintiff as assignee of land revenue filed a suit in the revenue Court 
to recover such revenue from the persons liable to pay the same. An 
_ appeal was filed before the District Judge from the Decision of che revenue 
Court. Held, that the jurisdiction of the District Judge to hear the 
appeal was not barred under Sec. 4, Pensions Act. 
SECOND APPEAL from a decree of Banu Ranma KisHan, Judge of 
Budaun, confirming a decree Mr. MuHAMMAD ABBAS KHAN, Assistant 
Collector, first class. 


Mushtag Abmad for the appellants. 

P. M. L. Verma for the respondents. 

The Court delivered the following judgments: — . 

This is a plaintiffs’ appeal arising out of a suit brought in the revenue 
court for arrears of Government revenue against the defendant No. lon 


the allegation that the plaintiffs were the assignee of the Government re- 
*S. A. 982 of 1932. 
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venue and were entitled to recover the amount. Originally the defendant 
No. 2, who was the heir of the original assignee of the Government re- 
venue, had not been impleaded, but later, on his own application, he was 
made a party to the suit. The fact that the plaintiffs are the representa- 
tives of the original assignee of the Government revenue does ng appear 
to have been seriously disputed. There was in any case no specific denial 
in the written statements. But it was pleaded that the plaintiffs had no 
right to maintain the suit. The defendant No. 1 further pleaded that 
he had in good faith made the payment of the Government revenue to 
defendant No. 2, Hakim Shyam Sundar Lal; while the latter denied the 
plaintiffs’ right to recover the amount, and also pleaded that the special 
Government orders, rules and regulations relating to this grant of re- 
venue were against the plaintiffs, and the suit should be struck off. Both 
the courts below have dismissed the suit. After the dismissal of the suit 
when the trial court’s office prepared the decree the name of Hakim Shyam 
Sundar Lal, defendant No. 2, was omitted from it. Accordingly in the 
appeal preferred by the plaintiffs against the decree Hakim Shyam Sundar 
Lal was not shown in the array of the defendants. Later on the decree of 
the trial court was amended and the name of Hakim Shyam Sundar Lal also 
added init. The plaintiffs got the name of Hakim Shyam Sundar Lal added 
in the memorandum of appeal within thirty days of this amendment. The 
first ground on which the appeal has been dismissed by the lower appellate 
court is that the plaintiffs had not made any formal application for an 
extension of time under Sec. 5 of the Limitation Act and that therefore 
their appeal against Hakim Shyam Sundar Lal was beyond time. In our 
opinion the court below has erred in exercising its discretion in this matter. 
The reason why Hakim Shyam Sundar Lal’s name was omitted from the 
names of the respondents obviously was that his name did not find a place 
in the decree. He was impleaded later on within 30 days of the addition 
of his name. We think that the lower court should have allowed the 
defendant to get round the technical objection of the absence of a 
formal application for extension of time. 

The second ground on which the lower appellate court has dismissed 
the suit is that under Sec. 4 of the Pensions Act (XXIII of 1871) no 
Civil Court can entertain any suit relating to any pension or grant of 
money or land revenue conferred or made by the British or any former 
Government, except as provided in the Act. The lower court admits 
that the suit was really filed in the revenue court and not in the civil 
court, but has come to the conclusion that inasmuch as in such cases an 
appeal lies to the District Judge as a civil court, therefore the learned Judge 
in appeal was sitting as a civil court and his jurisdiction was therefore 
barred under Sec. 4 of the Pensions Act. Such an interpretation of the 
section would lead to this anomaly that although no certificate of the 
Collector may be necessary while the suit is being tried by the revenue 
court, a certificate would be necessary when the appeal is heard by the 
District Judge as a civil court. In our opinion this cannot be the mean- 
ing of the section. Taking Sec. 4 literally, a Civil Court is debarred from 
entertaining any suit etc. and not debarred from entertaining any appeal. 
It would seem that if the suit had been filed in the revenue court origi- 


Fos Grn Bie HUGH COURT 1283 


ally and the jurisdiction of that court was not ousted, then the District 
udge hearing the revenue appeal would be competent to dispose of the 
aatter. We, therefore, think that the learned Judge has taken a wrong 
iew on this point. : 

Thethird and the main ground on which the suit has been dismissed 
s that the grant of revenue was a pension within the meaning of Sec. 4, 
1 and 12 and the assignment was therefore void. Now. Sec. 12 refers 
o all assignments made by the person entitled to any pension, pay or 
llowance mentioned in Sec. 11, and Sec. 11 speaks of a pension gran 
r continued by Government on political considerations or on account of 
rast services or present infirmities or as a compassionate allowance. It 
s significant that Sec. 4 not only mentions a pension but also mentions 
sant of money and grant of land revenue. Sec. 9-deals with suits 
wrought by the grantee of land revenue for recovery of such -revenue 
‘rom the pensions liable to pay the same, while Sec. 11 deals with pensions 
sranted by Government and does not specifically refer to grant of land 
evenue. It thus appears that the Legislature has drawn a clear dis- 
inction between a pension and grant of money, and the grant of land- 
eyenue. In the former case it is a money payment, a payment of an 
lowance by Government which may have to be paid out of the Govern- 
nent Treasury. In the case of the assignment of land revenue it may be 
| creation of an interest in the immovable property and is certainly not 
ı direct payment of money by Government. The case before us is not 
yne of any pension to be paid by Government to the grantee. It is an 
assignment of the land revenue itself which entitled the assignee to recover 
uch revenue directly from the zamindars who are liable to pay the same. 


A grant of Government revenue can in no case be treated as a political 
pension which is a pension granted on political considerations for reasons 
of State. A right to share in the Government revenue granted in 
perpetuity by the sovereign power cannot be described either as a pension 
or as a political pension. Such a grant may be a hereditary grant as in 
the present case and of the nature and character of a jagir. 
On the other hand Ashworth, J. (P. 734) came to the conclusion that 
the word ‘pension’ is used throughout in the Act as including the sub- 
division of the general expression ‘pension’, namely, pension, grant of 
money, or land revenue, expressed in Sec. 4 of the Act. In other words, 
the word ‘pension’ as used in the Act is at times used in a general sense 
to cover any form of recurring payment granted by Government and in 
other places is used to express only a species of the generic term. 
We accept the interpretation put on this term by Sen, J. and there- 
fore hold that the grant of land revenue is not a pension within the medh- 
11929 A. L. J. 724 
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ing of Sec. 11 and Sec. 12. 

Another point raised was that the present plaintiffs are not assigne 
of the land-revenue but assignees of the assignee of land reventie. The 
is however no force in this contention. Sec. 223 and Sec. 229 of tl 
Agra Tenancy Act would apply to assignees of the original gAsignee « 
revenue as well. We are, therefore, of the opinion that the view taken | 
the learned District Judge on all these points were erroneous. 

There is however one consideration which cannot be overlooke 
In the written statement filed by Hakim Shyam Sundar Lal he had pleade 
that the special Government Orders, rules and regulations relating to tt 
grant of revenue were against the plaintiffs. It may also be noted th 
in the case of Bhoopal Rai vw. Shiam Sundar Lal, Sen, J. on p. 729 referre 
to certain orders of the Board of Revenue suggesting that there was a re 
toration of the assignment of revenue of 10 biswas to Hakim Shya 
Sundar Lal and that the Government declared that the assignments « 
remissions of revenue granted for periods limited to the lifetime of tl 
grantees or their immediate successors were in the nature of politic 
pensions and should be treated as non-transferable. The contentio 


therefore is that the previous assignment was extinguished and there w: 


a fresh grant of the revenue to Hakim Shyam Sundar Lal under the orde; 
of the Board of Revenue. On the other hand, it is urged on behalf of tl 
appellants that the assignment of this Government revenue was not an 
could not be resumed by Government, and it is further suggested i 
ground No. 10 of the memorandum of appeal that the share involved i 
the present suit was outside the 10 biswas appertaining to the muafi c 
Hakim Shyam Sundar Lal. We think that it would not be proper to pa 
a decree without this matter having been properly investigated. If th 
share which has devolved on the plaintiffs was resumed by Governmen 
and there has been a fresh grant made to Hakim Shyam Sundar Lal, the 
the plaintiffs would not be entitled to recover the Government revenu 
from the zamindar, defendant No. 1. If, however, the three biswas i 
the possession of the plaintiffs were distinct and separate from the 1 
biswas which have been re-granted to Hakim Shyam Sundar Lal, the 


there would be no defect in the present suit. We accordingly send dow 


the following issues to the court below for determination:— 
1. Whether the plaintiffs are now entitled to receive the revenu 
from the defendant No. 1? 
2. In case the Government resumed the revenue of the 10 biswa 
whether the 3 biswas now in dispute are included in those J 
biswas? 


Parties will be allowed to produce fresh evidence. The findings wi 


-be returned within three months when ten days will be allowed for objec 


trons. 

On return of the findings the following judgment was delivered o 
May 8, 1936:— 

In continuation of our order of 6-9-35 in which two issues wer 
remanded to the lower court, the findings have now been returned, an 
tRe findings on these two issues are in favour of the plaintiff. The lowe 
court finds as 2 matter of fact that the plaintiffs are entitled to receiv 
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le revenue from defendant No. 1 and that the 3 biswas of which the 
aintiffs claim to be the assignees of land revenue is separate from the 
) biswas claimed by the contesting defendant Shyam Sundar Lal. Some 
tain Giles made that the assignment of land revenue could not Le 
ansfe and learned counsel for the defendant-respondents contended 
iat in the ruling, Lakbmi Chand v. Madho Rao’, it had been held that a 
milar case of assignment of land revenue was barred by Section 12 of the 
ensions Act. But each case of assignment must be considered in terms 
f the original grant and of subsequent confirments. In that particular 
ise there was certain language used both in the original grant, which was 
> a particular and in the subsequent confirment, which was to a 
articular fale. which led the Court to hold that the assignment was 
ot transferable. In the present case the original grant was to a certain 
erson and his heirs in perpetuity. There is nothing in this grant which 
idicates that the grant was not transferable. We have also been shown 


n behalf of the appellant a ruling reported in Mumtaz Husain v. Brabma- 


end? in which in a similar grant it was held that the provisions of Sec- 
ion 15 of the Bengal Regulation 37 of 1793 would make the grant trans- 
erable. We consider that the terms of this grant may make it transfer- 
ble and that the case is not barred by Section 12 of the Pensions Act. 
Ve therefore allow this appeal and we grant the plaintiffs a decree in full 
vith costs in all courts against the defendants. The question of the vali- 
lity of the transfer or of the plaintiff’s right is only decided in this suit 
n the findings of the lower appellate court against the defendants and as 
he Government was not a party to this suit the decision in this suit will 
a no way bind the Government. Appeal allowed 
21930 A. L. J. 1326 "1936 A. L, J. 161 


JANARDAN SARUP 
Versus 
EMPEROR* 

Criminal Procedure Code, Sec. 139A—Scope of—Proceedings tinder Chapter X— 
Magistrate not entitled to decide questions of Htle—Reliable evidence — 
Meaning of. 

It is not the duty of a magistrate when acting in accordance with the 
provisions of Chapter X, Criminal Procedure Code, to decide questions of 
title. Under Section 139A, Criminal Procedure Code, it is his duty to see 
that any claim to a piece of land alleged to be a public place or a public 
way is not frivolous. ‘Reliable evidence’ in the sense in which the term 
is used in Section 139A means evidence on which it is possible for a com- 
petent court to place reliance. It does not mean evidence which definitely 
establishes the title to the land because if that was the meaning of the 
term it would be unnecessary in any case to refer the matter to the civil 
court at all. l 

Where in proceedings under Section 139A, Criminal Procedure Code, a 





claims a piece of land alleged to be a public way and his claim to , 


person 

the land is supported in same measure by a municipal’map and alsó by ghe 

fact that he has been in undisturbed possession of the land for a consider- 
*Cr. Rev. 621 of 1936 
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able period. Held, that in these circumstances it cannot be said that t! 
claim to the land is not bone fide. 
CrimMINAL Revision from an order of D. N. Distr Esq., Sessio. 
Judge of Muzaffarnagar. 
N. C. Shastri (for whom G. S. Pathak) for the spatial 
M. Waliullab (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 

ALLSOP, J.—This is an application in revision against an order of 
learned Magistrate passed under the provisions of Section 133, Crimin 
Procedure Code. 


The applicant Lala Janardan Sarup has recently built a cinema « 
the edge of the Grand Trunk Road at Muzaffarnagar. In front of t 
cinema there was a piece of land upon which there have been sheds 
existence for a considerable time. After the cinema was built these she 
were removed and the applicant has built a wall enclosing the cinema. 
is alleged on behalf of the Secretary of State through the Public Wor 
Department that the land upon which this wall has been built is Gover. 
ment land, that is, that it is a part of the Grand Trunk Road. 

It appears that there are municipal drains on both sides of the Grai 
Trunk Road and this land is on the side of the drain remote from the ro; 
itself. Lala Janardan Sarup claimed the land as his property and it 
admitted that it has been in his possession for a considerable time. It 
alleged by the Public Works Department as I have already said that t 
land is part of the municipal road. The learned Magistrate has gone in 
the question of the title to the land and relying upon a survey map of t 
year 1278 F. has held that the land is the property of the Government. 

It appears to me that it is not the duty of a magistrate when acti 
in accordance with the provisions of Chapter K of the Criminal Proc 
dure Code to decide questions of title. Under the provisions of Sectic 
139 A it is his duty merely to see that any claim to a piece of land alleg: 
to be a public place or a public way is not frivolous. In the present ca 
Lala Janardan Sarup’s claim to the land is supported in some measure tł 
the municipal map which was prepared in the year 1901 and also by tl 
fact that he has been in undisturbed possession of the land for a conside 
able period. In these circumstances it cannot be said that the claim 
the land is not bona fide. I think reliable: evidence in the sense in whic 
the term is used in Section 139 A means evidence on which it is possit 
for a competent court to place reliance. It does not mean evidence whi 
definitely establishes the title to the land because if that was the meanir 
of the term it would be unnecessary in any case to refer the matter to t 
civil court at all. It was obviously the intention of the legislature th 
questions of title should not be decided in a summary proceeding by 
magistrate in a criminal court. 

I do not think that the order of the learned Magistrate can possib 


‘stand. I therefore set the order aside and direct that proceedings shall ` 


stayed till the existence of the public right in the land has been decid 
by a competent civil court. 


Order set asi 
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EMPEROR’ i ; Ca DMIneaL 


\ VETSHS l oi 
BISHWANATH* = 


‘rinsinal Procedure Code, Secs. 439(6) end 423(2)—Person convicted on verdict Sp. 16 
of fury—Called upon to show cause against motion for enbencement of sen- yo a. 
tence—Can show cense against bis conviction only so far as Section 423(2) vuan, J. 
allows. Ganaa NATH, 

Where a person convicted on the verdict of a jury is called upon to show J. 
Cause against a motion for enhancement of sentence, he is not entitled to 
question the propriety of the verdict of the jury, except within the limits 
laid down by Sec. 423(2). 
CRIMINAL REVISION by the Local Government, from an order of 
".N. Murra Esq., Sessions Judge of Allahabad. 


Mubammad Ismail (Government Advocate) for the Crown. 
A. P. Dube for the opposite party. 


The Court delivered the following judgment:— 


This is an application on behalf of the Crown for enhancement of Nimai- 
antence passed on Bishwanath by the learned Assistant Sessions Judge Pick i 
f Allahabad in a case in which Bishwanath was committed to his court j poo” 
o take his trial for an offence under Section 19(f), Indian Arms Act. 

‘he trial was held with the aid of a jury, who returned a unanimous verdict 
f guilty. 

The police received information to the effect that Bishwanath would 
e passing on an ‘ekka’ on a certain day on the Canning Road. They 
zok the precaution of securing the presence of two Magistrates, one 
tipendiary and the other honorary, at the time when Bishwanath was 
xpected to drive on the Canning Road. Accordingly a party consisting 
f two police officers and two Magistrates lay in wait at a convenient spot 
n the Canning Road. Bishwanath was noticed approaching on an ‘ekka’, 
rhich was stopped by the police, and a search of his person was made in 
he presence of the Magistrates. A revolver and a few cartridges were 
ound concealed in the folds of his ‘dhot. He was taken in custody 
nd prosecuted for the offence of being in possession of an unlicensed 
evolver. The learned Assistant Sessions Judge sentenced him to one 
ear’s rigorous imprisonment under Section 19(f), Indian Arms Act. He 
ppealed to the court of the learned Sessions Judge, Allahabad, who up- 
eld the conviction and sentence. The Local Government has moved 
his Court for enhancement of sentence. 

The learned Government Advocate has argued before us that in case 
£ a weapon like a revolver or pistol the sentence passed by the trial Judge 
vas wholly inadequate. The learned counsel for Bishwanath claimed a 
ight to open the case on facts and offered to show that the conviction 
tself was not justified by the evidence produced in the case. He relies 
m Section 439 (6) of the Criminal Procedure Code, which provides, : 

Notwithstanding anything contained in this section, any convicted per» 
~ . *Cr. Rev. -490 of 1936 : : 
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NATH 





Niemal- 
nllab, J: 


Gengas Neth, 
J. 


t 


1288 HIGH COURT [1936] 


son, to whom an opportunity has been given under Subsection (2) o: 
showing cause why his sentence should not be enhanced, shall, in showin; 
cause, be entitled also to show cause against his conviction. 

It is argued that the right to show cause against conviction, is com. 
prehensive enough to include a right to re-open the case on evigence an 
impugn the' verdict of the jury. We are of opinion that the rule quotec 
above should be read with other provisions contained in the Code o 
Criminal Procedure, specially Section 423 (2), which lays down: 

Nothing herein contained shall authorise the court to alter or revers 
the verdict of a jury, unless it is of opinion that such verdict is errone 
ous owing to a misdirection by the Judge, or to a misunderstanding on th 
part of jury of the law as laid down by him. 

Section 418 of the same Code limits the right of appeal in cases o 
convictions based on verdicts of jury to matters of law only. We ar 
clearly of opinion that Section 439(6), Cr. P. C. entitles the person whi 
has been called upon to show cause why his sentence should not b 
enhanced to show cause against his conviction only so far as Section 42. 
(2), Cr. P. C. allows. The combined effect of Sections 439 (6) an: 
423 (2) is to entitle the accused to question the conviction by showin, 
that the judge misdirected the jury or that the jury misunderstood th 


- law laid down by the judge in his charge. To hold that Section 439(6 


confers an unlimited right of impugning the conviction would be t 
introduce the anomaly that a person convicted on the verdict of a jur 
can question the conviction only within the narrow limits laid down i 
Section 423(2) but if he has to show cause against a motion for enhance 
ment of sentence, his right to question his conviction is very materiall 
enlarged. We do not think that this was the intention of the Legisla 
ture, nor do we think that there is anything in Section 439(6) read witl 
other provisions of the Criminal Proceduré Code which justifies the viev 
contended for by the learned counsel for Bishwanath. Reliance is place 
in this connection on K.-E. v. Bausgopal Singh (Cr. Rev. No. 523 o 
1930) decided by a Division Bench of this Court. It is true that in tha 
case the learned Judges considered the evidence and examined the pro 
priety of conviction, though the trial was with the aid of jury. We finc 
however, that the question which has been directly raised before us wa 
not raised in that case. In the present case the learned counsel for Bish 
wanath has expressly claimed a right to comment on the evidence, an 
the learned Government Advocate has questioned the right of Bishwanat' 
to do so. We think that the case referred to is not an authority for th 
proposition contended for by the learned counsel for Bishwanath, and w 
are not at all certain that if the question had been raised before tha 
Bench, as has been raised before us, they would have taken a differen 
view from what we are inclined to take. We hold, therefore, that th 
learned counsel for Bishwanath is not entitled to question the propriet 
of the verdict of the jury, except within the limits laid down by Sectio: 
423 (2). 

e Learned counsel for Bishwanath attempted to show that the Assistan 
Sessions Judge did not draw the attention of the jury to certain aspect 
of the evidence in the case. We are not satisfied that there was an 


| 
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es omission on the part of the learned Assistant Sessions Judge as may 
te the unanimous verdict of the jury. 

The only question which we have to consider is whether the sentence 
of one year’s rigorous imprisonment, passed by the learned Assistant Ses- 
ions Judge, was appropriate, having regard to all the circumstances of 
e case. If it had been the case of some other unlicensed weapon having 
‘found in the possession of an accused person, a sentence of one yeat’s 
igorous imprisonment might well have been considered to be adequate. 
e case of pistol or revolver stands on a somewhat different footing. It 
a dangerous weapon and can easily change hands without detection. 
e chances of a weapon of that kind falling into the hands of dangerous 
rsons are not very remote. In these circumstances, we think that the 
earned Assistant Sessions Judge should have passed a severer sentence 
an one year’s rigorous imprisonment. We think that a sentence of 
o years’ rigorous imprisonment will meet the ends of justice. Accord- 
gly we enhance the sentence to that extent. 











Sentence enhanced 


RETARY OF STATE FOR INDIA IN COUNCIL (Opposite party) 
Versus 
SUNDAR RAM ann RAMPHAL RAM (Applicants) * 

own Improvement Act (Local, VIII of 1919), Schedule, Sec. 10(2) and Land 
Acquisition Act, Sec. 23(2)—Owner using building as godown and also for 
accommnodation of customers—Whether building in occupation of owner so as 

to entitle him to claim extra compensation for compulsory acquisition. 
Where it was found by the Tribunal that the building acquired under the 
U. P. ee ee ee A 
and also for the accommodation of customers who came from 
outside, unide, beld, that the owner was using the building for himself and therefore 
it was being occupied by him, though he might not himself have slept on 
the premises. Accordingly he was entitled to extra compensation on account 
of compulsory compensation under Sec. 23 (2), Land Acquisition Act, as 
modified by Sec. 10 (2) of the Schedule to the U. P. Town Improvement Act. 
Fist APPEAL from the decision of the Tribunal, Improvement Trust, 

Allahabad. 


Mubammad Ismail (Government Advocate) for the appellant. 
I. B. Banerji for the respondents. 
The Court: delivered the following judgment:— 


This is an appeal by the Secretary of State arising out of certain land 
acquisition proceedings. The property acquired was a house No. 69 in 
Mirganj within the municipal limits of Allahabad. According to the 
finding of the Tribunal, it is situated within 50 paces of the Clock Tower 
which is in the centre of the town. ‘The house consisted of two rooms, 
two verandhas, one pucca courtyard and one latrine on the ground floor 
and 2 pucca roof with a pucca room on the upper storey. The area of 
the house was 26’X26’ and it was situated at a distance of 20 paces from 


` *BL A. 502 of 1932 
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the Grand Trunk Road. The Land Acquisition Officer found that th 
Municipal taxes had been assessed on the basis of Rs. 48 yearly (monthl 
appears to be a mistake), and thought that Rs. 5 per month after makin 
deductions for repairs etc., would be a fair amount, that is, hesthough 
that the rent fetched would be more, but the average rent mont 


Soroa Ras might be taken to be Rs. $ after allowing for repairs, vacancies etc: H 





then calculated the value of the property at 6 per cent per annum an 
awarded Rs. 833 without awarding the owner any compensation o; 
account .of compulsory acquisition as he thought that the building w: 
not in actual occupation of the owner. The Tribunal of the Improve 
ment Trust came to the conclusion that the building was used by th 
claimant as his godown for storing sugar and also for the accommodatio 
of customers who came from outside. They estimated the proper rent 3 
Rs. 8 per month. They accordingly awarded Rs. 1,600 as-compensatio. 
at the rate of 16 2|3rds years purchase, and also awarded Rs. 240 as th 
extra 15 per cent for compulsory acquisition. 

In appeal the first point urged is that the Tribunal should not bay 
fixed the rent at Rs. 8 per month, which was nobody’s case, as the Lan 
Acquisition Officer had fixed Rs. 5 per month whereas the claimant wa 
claiming at the rate of Rs. 13 or 14. We cannot possibly accept thi 
argument. It was certainly open to the Tribunal to record a findin 
fixing a rate which was midway between the two rates mentioned by th 
parties. 

The second point urged is that the house having been assessed t 
Municipal Taxes the Tribunal was bound to fix the value at that rate an 
has no power to go beyond it. This contention is based on Sec. 10, Sub 
section (3), Clause (g). But under that sub-section it is only wher 
the owner of the land or building has after the passing of the Tow: 
improvement Act of 1919, and within two years preceding the dat 
with reference to which the market value is to be determined, made 
return under the Municipalities Act, that such rent is to be deemed to b 
the maximum amount allowable. In the present case there is nothin; 
to show that the owner had made a return within two years, and afte 
the passing of the Town Improvement Act. For aught one knows, th 
municipal tax might have been assessed on the report of some municipa 
officer long ago and the rate has remained unaltered. We are therefor 
unable to accept this contention. 

The third point argued was that this was not a case in which an: 
compensation for compulsory acquisition could be awarded. ‘This con 
tention is based on the ground that under the proviso added by Section 1€ 
Sub-section (2) of the Schedule, compensation cannot be awarded unles: 
among other things, the buildings are in the actual occupation of th 
owner or occupied free of rent by a relative of the owner, and lan 
appurtenant thereto. It is urged before us that on the finding of th 
Tribunal the owner was not actually residing in the building personall: 
and therefore it cannot be considered to be in his actual occupation. W 
de not think that this is a proper interpretation to put on this section. Ha 
the building been let out, a award for full compensation of its valu 
would have been adequate and there would have been no need of am 
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xtra compensation on account of compulsory acquisition; but where the Gm 
wner is occupying the building and ir is likely that he may be incon- 
enienced, he is entitled to claim extra compensation. He was using it 


or and therefore it was being occupied by him, though he might SECAETART 
iot hi have slept on the premises. We accordingly overrule this oe 
bjection. The result is that the appeal is dismissed with costs. Somar Rant 
Appeal dismissed rag 
Bevasi, J. 
FULL BENCH MATRIMONIAL 
NORBERT EDWIN NUGENT (Applicent) 1936 
Versus SE 
MARJORY JULIA NUGENT (Opposite party)* OBA 


-ivil Procedure Code, Sec. 60—Psy of Assistent Surgeon of Indian Medical Depart- SULADIAN, 
meni—W betber liable to attachment in execution of order for maintenence 
and alimony passed by Civil Court. ey 

The pay of an Assistant Surgeon of the Indian Medical Department is 
not liable to attachment in execution of an order for maintenance and 
alimony passed by a Civil Court. : 

The following is the Referring Order:— 

Tuom, J.—The applicant was the respondent in Martimonial Suit No. 3 of Thom, J. 
(934. He is an Assistant Surgeon. On February 15, 1935, an ex perte order 
was passed by this Court directing the Controller of Military Accounts, Northern 
Command, Rawalpindi, to deduct a sum of Rs. 150 per mensem from his pay and to 
-mit the same to this Court to be paid to the petitioner. 

The applicant presents this application in which he prays the Court to 
-escind the order upon the ground that be is a warrant officer and no part of his 
salary is liable to attachment. 

The learned Government Advocate for the applicant has referred me to the case 
of A. L. Browne v. H. A. Pearce, I. L. R. 48 73. In that case it was decided 
that the pay of an Assistant Surgeon attached to a British Regiment serving in 
India is not liable to attachment in execution of a decree of a civil court. This 
decision was considered in the case of Husain Baksh v. Briggen Shew, reported in 
LL. R. 55 All. 648, when the learned Judges before whom the case came expressed 
their dissent therefrom. 

The question which has been raised by the applicant is one of general impor- 
tance and in view of the difference of opinion in this Court I think the matter 
ought to be considered and decided by a Full Bench. 

Let the record be laid before the Hon'ble the Chief Justice for the con- 
stitution of a Full Bench to consider and decide the following question:— 

. Js the pay of an Assistant Surgeon of che Indian Medical Department liable to 

attachment in execution of an order for maintenance and alimony passed by 2 

Civil Court? 

Mubammad Ismail (Government Advocate) and M. Nasim, Vishnu 
Babedur Singh and Begam Faruqi for the applicant. 

H. G. Walford and O. M. Chiene for the opposite party. 


The following judgments were delivered:— ° 
* Application in Matrimonial Suit 3 of 1934 
164 


} 
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THom, J.—The following question has been referred fot decision:— 
` Is the pay of an Assistant Surgeon of the Indian Medical Department 
liable to attachment in execution of an order for maintenance and alimony 


passed by a civil court? / 
The question has arisen in connection with an application by 


one Norbert Edwin Nugent, an Assistant Surgeon of the Indian Medical 


Department, who was the respondent in Matrimonial suit No. 3 of 1934. 
The petitioner in that suit was awarded the sum of Rs. 150 per mensem, 
and on February 15, 1935, this Court passed an ex parte order directing 
the Controller of Military Accounts, Northern Command, Rawalpindi, 
to deduct a sum of Rs, 150 per mensem from the pay of the respondent 
and to remit the same to this Court to be paid to the petitioner. The 
respondent thereupon presented an application to this Court praying that 
the order of February 15 attaching his-salary be withdrawn. 

The learned Government Advocate, who appeared for the applicant, 
contended that the applicant being a person to whom the Indian Articles 
of War applied his pay was not liable to attachment. Learned counsel 
for the petitioner contended, on the other hand, that the applicant was 
not a person to whom the Indian Articles of War applied, that on the 
contrary his conditions of service and pay were governed by the Army 
Act of 1881, and that under the provisions of that Act and of the Civil 
Procedure Code his pay was attachable in execution of a civil court decree. 

The information on this point on record is meagre. Fuller particulars 
as to the conditions of service of the applicant could no doubt be obtained 
by reference to the Military authorities. Early in the hearing, however, 
it was intimated from the Bench that it would not be necessary for the 
purposes of the reference to decide the question as to whether Indian 
Articles of War or the Army, Act governed the applicant’s terms of service, 
In the result the argument that the Army Act applied was not developed; 
there was practically no citation or discussion of the statutory provisions 
and authorities bearing upon the question and the learned Government 
Advocate was not invited to reply to the contention. In these citcum- 
stances I do not consider it expedient to express any opinion upon the 
matter which clearly raises questions of importance. The question referred 
may be answered without a decision upon the point. 

In my judgment if the applicant is a person to whom the Indian 
Articles of War apply his pay is not liable to attachment in execution of 
a civil court decree. The Indian Articles of War are now embodied in 
Act VII of 1911. This Act repealed Act V of 1869 and Act XII of 1894 
which, prior to 1911, embodied the Indian Articles of War, By section 
2 (a) of Act VII of 1911 the provisions of the Act are made applicable 
to Warrant officers. It is not in dispute that the applicant is a Warrant 
officer. He does not hold His Majesty’s Commission, and the special 
provisions applicable to Commissioned officers do not apply to him. Sec- , 
tion 120 of Act VII of 1911 is in the following terms:— gu 

Neither the arms, clothes, equipment, accoutrements or necessaries of any, 
person subject to this Act, nor any animal used by him for the discharge of 

° his duty shall be seized, or shal] the end allowances of eny such person 

or any part thereof be attached, by direction of eny civil or revenue court 
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or any revenue-officer, in satisfaction of any decree or order enforceable Maranon 
against bim. <a 
Clearly therefore by the provisions of Sec. 120 the applicant’s pay is 177° 
empt from attachment in execution of civil court decree. Furthermore Noæmar 
- 60 (1) of the Civil Procedure Code makes provision for such ex-  Epwmx 
tion. The proviso to Sec. 60(1) of the Civil Procedure Code is in Nvoent 
the following terms:— = 


“Provided that the following particulars shall not be Liable to such ee J 
attachment or sale, namely, . -(j) The pay and allowances of the Novgant 


persons to whom the Indian Articles of war apply.” oa 

In view of the provisions referred to above, it is abundantly clear 
hat if the applicant is a person to whom the Indian Articles of War apply, 
us pay is not liable to attachment in execution of a decree of a civil court. 

I now proceed to consider the position of 2 Warrant officer to whom 
he provisions of the Army Act of 1881 apply. The relevant sections of 
he Act are Sections 136, 144 and 145. 

Section 136 as originally enacted was in the following terms:— 

The pay of an officer or soldier of His Majesty’s regular forces shall be 
paid without any deduction other than the deductions ordered by this or any 
other Act, or by any Royal Warrant for the time being. 

This section was subsequently amended by the addition of the words, 
‘or by any law passed by the Government of India in Council.” 

Learned counsel for the petitioner contended that inasmuch as there 
ras no provision in the Civil Procedure Code for the exemption from 
ttachment of the pay of a Warrant officer, his pay was liable to attach- 
aent in execution of the order of a civil court. In support of this con- 
ention he referred to the decision of a Bench of this Court in the case of 
Iusain Baksh v. Briggen Shaw.’ In the course of the judgment in this 
ase the decision of a Bench of this Court in an earlier case,—Browne v. 
‘earce,* was discussed. In this earlier case the decision was that the pay 
f a Military Assistant Surgeon was not liable to attachment in execution 
f 2 civil court decree. From this decision the learned Judges who decided 
ne case of Husain v. Briggen Shew dissented. They took the view that 
ne decision proceeded on the assumption that the proviso to Sec. 60(1) 
f the Civil Procedure Code permits the attachment of property in the 
ases therein specified, whereas in fact the proviso merely exempts certain 
roperty from attachment, including part of the salary and allowances of 
public officers”—and they held that if the property or salary does not 
all within the proviso the general provisions of Section 60(1) must 
revail; the whole salary of an Assistant Surgeon was therefore attachable 
nee he is not a “public officer” as defined by Section 2 of the Act. 

I am unable to agree with this view of the law and in my opinion 
1e case of Browne v. Pearce was correctly decided. 

In the first place I would observe that if the view expressed by the 
ench in. Hussin Baksh v. Briggen Shaw be sound it follows that whilst 
1¢ pay of a Commissioned officer who comes within the definition of 
public officer” is attachable to the extent of one half only, under Section 
0(1) of the Code of Civil Procedure. the pay of 2 Warrant officer is ° 
stachable to the full extent under the provisions of the Code. It may 
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Maranon be assumed that the legislature never intended to put a Warrant officer is 


1936 


a less privileged position than the more highly paid Commissioned office 
so far as the liability to attachment of his pay is concerned. Furthermor 
it is clear from a consideration of the provisions of the Army Act relatin, 
to the pay of officers, non-commissioned officers and men that ion 13: 
has no reference whatever to the question of the liability of pay to attach 
ment by civil process. 

Section 136 lays down the general principle that the pay of an office 
or soldier of His Majesty’s regular forces shall be paid anes ee any deduc 
tions—except those authorised by the Army Act, any other Act (of th 
Imperial Parliament) or by any Royal Warrant for the time being or b 
any law passed by the Government of India in Council. Sections 137 an 
138 authorise certain deductions from the pay of officers and soldiers. 

Section 138(8) authorises the deduction of “The sum required to pa 
any sum ordered by a Secretary of State to be paid as mentioned in th 
Act for the maintenance of his wife or child.” 

Now the Secretary of State may make such deduction up to a certai 
amount under Section 145 of the Act where there is a decree against tk 
soldiers. This section is included in a compartment of the Act headed “Ex 
emptions of officers and soldiers.” In this compartment Section 144 is als 
included. 

Section 144 makes provisions for the exemption of soldiers in respec 
of civil process. Proviso (1) of the section is in the following terms, viz 

Any person having a cause of action or suit against a soldier of tl 
regular forces may, notwithstanding anything in this section, after di 
notice in writing given to the soldier, or left at his last quarters, proceed i 
such action or suit to judgment and have execution other than against tł 
person, psy, arms, ammunitions, equipments, regimental necessaries, c 
clothing of such soldier. 

In view of this provision which is not, as in the case of Section 13 
made subject to any law passed by the Government of India in Counc 
and which is not affected by the provisions of the Civil Procedure Cod 
in virtue of the saving section—Section 4 (1) thereof—the pay of 
soldier can never be attached in execution of a civil court decree. 
reason for this exemption is obvious. Clearly it would be in the highe: 
degree inexpedient if in the matter of deductions from the pay of so 
diers the Military authorities were made subject to the orders of a Civ 
court. Certain deductions no doubt in the ordinary course must be mad 
but obviously the extent and manner of these deductions must be dete 
mined by the authority responsible for the welfare, discipline and efficienc 
of the Army. 

It has been suggested that there is no real distinction between ; 
attachment and a deduction from pay. In my opinion there is a cle 
and fundamental distinction. Deductions from pay are made by tl 
Army authorities in their discretion under the provisions of the Army Ac 
In the case of an attachment—which is a legal process—the Army auth 
rjties would have no discretion in the matter. They would be bour 
to obey the orders of the Court. For reasons above indicated the Imperi 
Legislature have decided that the pay of a regular soldier may not | 
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ttached in any circumstances. In my opinion by the aforesaid amend- Matensontat 
rent of Section 136 of the Army Act the Imperial Legislature did not 1936 
tend to give authority to the Government of India in Council to alter the — 

iw onyhis point. If the Imperial Legislature had intended to give the Nowsmr 
JOY nt of India in Council the pawer to alter the law to the effect Nucanr 
f depriving the regular soldier of an important protection—by enacting v. 

hat his pay should be liable to attachment—not only Section 136 of the aa 
\rmy Act—but Sections 144 and 145 would have been amended specif- Nucexnrt 
ally and there would have- been no doubt a specific amendment in the ~—— 
‘ode of Civil Procedure. It will be observed that the soldier’s pay so far i 
s liability to attachment is concerned is classed in the Army Act with 
arms, ammunition, equipment, regimental necessaries or clothing”. It 
annot be contended that these were intended by the Legislature in any 
ircumstances to be liable to attachment. Further the pay of a Warrant 
fficer to whom the Indian Articles of War apply cannot be attached. No 
eason has been suggested for distinctian in this respect in the case of a 
Varrant officer to whom the Army Act applies. Upon a consideration 
£ the relevant sections of the Army Act my conclusion is that in no cir- 
uumstances may a soldier’s pay be attached in execution of a civil court 


lecree. 

A decree-holder, therefore, if he wishes to realise the amount of his 
lecree, must make an application to the Secretary of State for War. 
Section 138(8) of the Army Act authorises the Secretary of State to make 
Jeductions from pay of a soldier in respect of amounts due for maintenance 
f his wife and children. Section 145 authorises the deduction upto a 
ertain amount from the pay of a soldier to meet the amount due under 
| maintenance decree against him, but in every case it is the Secretary of 
State, not the civil court, who orders the deduction. 

It was suggested that the provisions of Section 145 do not apply to 
he applicant inasmuch as the petitioner is no longer his wife. We are 
rot called upon however to decide that question. If the provisions of 
he Army Act apply to the applicant the Military authorities no doubt will 
on application, as they have done in other cases, give effect to the order for 
naintenance in virtue of their powers under Section 145. 

In the result I hold that in either view, whether the applicant be a 
person to whom the Indian Articles of War apply or a person to whom the 
srovisions of the Army Act of 1881 apply, his pay is not liable to attach- 
ment in execution of an order for maintenance and alimony passed by a 
civil court. I would answer the question referred in the negative. 

BENNET, J.—The following question has been referred by a learned Bennet, J. 
Single Judge for the decision of a Full Bench:— 

Is the pay of an Assistant Surgeon of the Indian Medical Department 
liable to attachment in execution of an order for maintenance and alimony 

- passed by a civil court? 

While I agree with the conclusion of Hon. Thom, J. that the ques- 
tion should be answered in the negative, I do not agree with his statement 
that we are unable to say whether the Assistant Surgeon is a person to 
whom the Indian Articles of War apply, or the Army Act of 1881, and 
that this matter should be settled by reference to the military authorities. 
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- Maranzontat In my opinion this is a point of law which should be settled by the His 
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Court and not left to the military authorities to determine. And I co; 
sider that the decision of this point is the first matter to be decided in th 
reference. I also consider that the point should be decided use 
the Assistant Surgeon came under the Indian Articles of W (India 
Army Act, 1911) there would be ao remedy open to the oppdsite part 
but if the Assistant Surgeon comes under the Army Act, 1881, it will | 
open to the opposite party to adopt the procedure of Section 145 of th: 
Act. 


I must also respectfully differ from the view of Hon. Thom, J., th: 
Section 136 of the Army Act 1881 as amended in 1895 did not empow: 
the Governor-General of India in Council to pass a law for attachmer 
of the pay of an officer or soldier, Fut only to make a deduction from tl 
pay, and I do not think that any such distinction can be drawn as to 5: 
that attachment is not a kind of deduction from pay. 

For these reasons I have examined the matter in a separate judgmen 
On 16-11-1934 Mrs. M. J. Nugent was granted a decree absolute di 
solving her marriage with Mr. N. E. Nugent and directing him to pa 
her Rs. 85 p. m. alimony and Rs 55 maintenance for his children, tot 
Rs. 150 p. m. out of his pay of Rs. 340 p. m. As alimony was in arrea: 
a warrant of arrest was issued, and an objection was made that the re 
pondent was an assistant surgeon 2nd class in the British Military Hospita 
Ambala, and as a warrant officer no part of his pay was liable to attack 
ment. One of the questions which arises is whether the respondent M 
N. E. Nugent is subject to the Indian Army Act, Act VII of 1911, c 
to the British Army Act, 1881, 44 end 45 Vict., cap. 58. 


The respondent is shown in the Indian Army List for July 1936 ;: 
page 680 in the Indian Medical Department, as Assistant Surgeon, secon 
class, having joined the department on 21-11-1921, and being attache 
to the British Military Hospital at Sabathu, in the Punjab. In Arm 
Regulations, India, Volume VI, Medical, page 4, para 12 provides tha 
assistant surgeons Ist and 2nd class are warrant officers, ranking with con 
ductors, and 3rd and 4th class are also warrant officers, ranking with sub 
conductors. Conductor and sub-conductor are ranks in the British Army 
Para 14 provides that sub-assistant surgeons Ist, 2nd and 3rd classes ar 
Indian warrant officers. Appendix II provides for selection of the can 
didates for the Indian Medical Department by public competition, anc 
states that “in the case of assistant surgeons they must be of European o 
Eurasian parentage”. This provision does not apply to sub-assistan 
surgeons. Para 15 shows that sab-assistant surgeons are employed ir 
station hospitals for followers of British Corps and for Indian troops etc 
But the Indian Army List shows that assistant surgeons on military duty 
are attached to British Military Hospitals. The Indian Army Act, 1911 
states: 

2. (1) The following persons shall be subject to this Act, namely:— 
(4) Native officers and warrant officers; 
(b) persons enrolled under this Act; 
° (c) persons not otherwise subject to military law, who, on active 
service, in camp, on the march, or at any frontier post specifie 


L J. Re HIGH COURT e 1297 


by the Governor-General in Council by notification in this be- Marmont 
half, are employed by, or are in the service of, or are followers of, == 
or accompany any portion of His Majesty’s Forces: ` pe 
Nowe Class (a) the respondent cannot come, because he is not an Nomar 
lian, andthe two classes of officers and Warrant officers are both govern- Rata 
by the word “native”. This is also shown by Section 7(3) which says:  y, 
Warrant officer means a person appointed, gazetted or in pay as a Native Mansoey 
warrant officer in His Majesty’s Indian Forces. Jori 
It is not contended that the respondent comes in either Class (6)  — 
Class (c), and it is clear that these classes also could not apply to him. Beas, J. 
Commenting on these provisions, the Manual of Indian Military Law, 
ed by the Government of India Army Department, 1922, page 4 
tes: 


The Indian legislature had, by Section 73 of the Government of India 
Act, 1833,. . power to make laws for all ‘native officers and soldiers’— 
that is, for all persons permanently subject to military law and regularly 
commissioned, appointed, or enrolled into the military service of the Crown 
in India who are ‘natives of the East Indies or other places within the limits 
of the Company’s Charter’—in fact for all Asiatics in the Indian Army. 
Section 73 of the Government of India Act, 1833, has been repealed and 
by Section 65 (1) (d) of the Government of India Act (1919) which 
replaced it, the Indian legislature is empowered to make laws for the 
government of officers, soldiers, and followers in His Majesty’s Indian 
Forces which laws shall, as in the Act of 1833, apply to them at all times 
and wherever serving. Having cegard to the history of the provision and 
to the fact that the Government of India Act purports to do no more than 
consolidate the existing law, Asiatic officers, soldiers, and followers are 

y intended and only such are, in fact, commissioned, appointed or 
enrolled under the Indian Army Act. 

The actual words in the Government of India Act, 1919, are: 

Section 65(1) The Indian Legislature has power to make laws— (d) for 
the Government officers, soldiers, airmen, and followers in His Majesty’s 
Indian forces, wherever they are serving, in so far as they are not subject 
to the Army Act, or the Air Force Act. 

There is a similar restriction in the Government of India Act, 1935, 
tion 110 (b) (i), that the Army Act cannot be affected. In the 
nual of Military Law, 1929, issued by the Army Council, it is stated 
page 238: 

Indian Forces. 


81. The Indian regular forces consist of regiments and formations 
normally stationed in India, and formed almost entirely from Indians. “The 
Indian officers, who hold commissions from the Viceroy and Governor- 
General of India, and men of those forces, are subject to the Indian Army 
Act, 1911, or previous Acts which it has superseded, wherever they are 
serving, and are only to a limited extent subject to the Army Act. 
There are also Europeans, and a certain number of Indians, serving as 
officers, and persons of certain degrees of European descent serving as 
non-commissioned officers, hospital apprentices, or otherwise, who, thougl i 
forming part of the Indian forces, belong to His Majesty’s regular land 
forces, and are subject to British and not to Indian military law. 
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_ The enlistment of Europeans for these forces, except for medical or ott 
special service, is prohibited. 

This passage shows that Europeans enlisted for medical services cor 
under the Army Act. 

The Army Act, Section 180-(2) provides: 

In the application of this Act to His Majesty’s Indian forces the follo’ 
ing modifications shall be made:— 

(a) Nothing in this Act shall prejudice or effect the Indian military 1: 
respecting officers or soldiers or followers in His Majesty’s Indian forc 
being natives of India; and on the trial of all offences committed by a 
such native officer, soldier, or follower, reference shall be had to the Indi 
military law for ‘such native officers, soldiers, or followers, and to t 
established usages of the service, but courts-martial for such trials may 
convened in pursuance of this Act. 

(b) For the purposes of this Act the expression ‘Indian military la 
means the Articles of War or other matters made, enacted, or in force unc 
the authority of the Government of India, and such articles or other matt 
shall extend to such native officers, soldiers, and followers wherever th 
are serving: i 

This passage shows that Indizn military law, formerly the Indi 
Articles of War, and now the Indian Army Act, 1911, applies only — 
officers, soldiers, and followers, who are Indians, and not to such perso 
if they are Europeans. The various Government of India Acts show th 
the power to make laws on this subject was limited to laws for Indiar 
and these passages will be quoted later in another connection. 

The conclusion therefore is clear that Europeans serving in India 
officers or non-commissioned officers or otherwise, though they may 
appointed in India, are subject to British and not to Indian Military la 

The respondent is such a person and he is therefore subject to t 
Army Act, 1881, and not to ee Indian Army Act, 1911. This matt 
relating to the position of an assistant surgeon in the Indian Medic 
Department has been before the courts on four occasions and on none 
these occasions has it been held that he was subject to the Indian Arn 
Act. At the most that Act has been considered as an alternative; tl 
was held in the case of A. L. Browne v. H. A. Pearce. In Duckwor 
y. Duckworth* there was a decision holding that such an officer came und 
the Army Act and in that case at page 370, an order of the Commande 
in-Chief in India dated June 26, 1917 is printed directing that under & 
145 of the Army Act the. defendant should pay maintenance and alimoys 
to the plaintiff. This shows that the highest military authority in Inc 
has treated the defendant, a second class assistant surgeon in the Su 
ordinate Medical Service, as coming under the Army Act. In two ca: 
in the court of the Judicial Commissioner of Oudh a defendant E. G. . 
Prins was before the court. In the earlier ruling Murray 8 Compa 
Lid. v. E. G. A. Prins®, it was held that Prins who was an assistant su 
geon in the Indian Subordinate Medical Department was not liable 
have his salary attached under the provisions of the Army Act, 188 
In a later ruling between the same parties, Lt. E. G. A. Prins v. Murr 
& Company Lid! when Prins had by that time become a commission: 
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T it was held thatthe Army Act applied to him, but as he was a MaTAIMONTAL 
mmistioned officer his pay was liable to attachment to the extent of 


le moiety. ise 
authorities therefore show that the respondent is a person Nomar 


no under the Army Act of 1881 and not under the Indian Army Enion 

ct of 1911. r. 
The question which arises now is how he stands as a warrant officer Marjory 

regard to the provisions of Section 6D, Civil Procedure Code. eked 
Army Act, 1881, Section 190(6) states: ay 


The expression ‘soldier’ does not include an officer as defined by this Act o 
but, with the modifications in this Act contained in relation to warrant 
officers and non-commissioned officers, does include a warrant officer and a 
@ non-commissioned officer, and every person subject to military law during 
the time that he is so subject. 

Army Act, Section 136 states: 

The pay of an officer or soldier of His Majesty’s regular forces shall be paid 
without any deduction other than the deductions authorised by this or any 
other Act or by Royal Warrant for the time being, or by any law passed 
by the Governor-General of India in Council. 

The last clause was added by Section 4 of the Army Amendment Act, 
95. In Section 190 (8) it is stated that the expressions “regular forces” 
id “His Majesty’s regular forces” mean officers and soldiers who by their 
mmission, terms of enlistment, or otherwise, are liable to render 
ntinuously for a term military service to His Majesty in every part of 
e world, or in any specified part of the world, etc. 

The respondent is liable to render continuous military service and 
erefore he comes under Section 136. 

In Section 145 the Army Act provides for decrees against a soldier for 
e maintenance of his wife or child, which decrees are sent to the Army 
ouncil, and the Army Council may in-their discretion order a deduc- 
on from the pay of the soldier, the deduction being made under this sec- 
yn and Section 138(8). Note 3 under Section 145 refers to alimony 

coming under that section, in the Manual of Military Law, 1929, pub- 
hed by-the Army Council. 

The provisions of the Army Act therefore are that no attachment of 
ty of a soldier can be made on a decree for alimony, but a copy of the 
‘cree may be sent to the Army Council, who have a discretion to order 
duction of whatever amount they think fit, but not exceeding two- 
irds of the pay of a warrant officer (Section 145(2) ). 

The position of an officer is different, as he is not protected by any . 
ction corresponding to Section 145. On the contrary Section 141 re- 
gnises the validity of an assignment of his deferred pay etc. if authoris- 
| by any Act, and note 3 refers to the Bankruptcy Act, 1914, Sec. 51(1) 
ader which the trustee is to receive for distribution among the creditors 
much of the officer’s pay as the court, with the consent of the chief 
ficer of the department concerned, may direct. Turning to India, as 
ated above, the Section 136, Army Act, as amended in 1895, recognised 
ductions from the pay of an officer or soldier authorised by any law 
ised by the Governor-General of India in Council. This was an in- 
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MarzmonuL novation, because the different Acts for the Government of India definit 
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ly forbade any laws repealing or affecting the Army Act. These Ac 
have been arranged as a “Digest of Statutory Enactments relating to tl 
Government of India” in the Government of India by Sir f~ 
Ubert, 1907. Section 63 provides: 

(1) The Governor-General in Council has power at legislative meetin 
to make laws— 

(c) for all persons being native Indian subjects of His Majesty or nati 
Indian officers, soldiers, or followers in His Majesty’s Indian forces, wh 
respectively i in mas part of the world, whether within or without His Maje 

s 
Bins Provided that the Governor-General in Council has not power 
make any law repealing or affecting 

(d) the Army Act, or any Act amending the same; 

It was at this stage that the Civil Procedure Code was enacted in 190 
It deals with attachment and sale in execution of a decree in Section 6 
which provides in (1), for attachment and sale of money, which wou 
include salary or pay. In regard to “public officers” Sub-section (1) ( 
provides for exemption of half the salary, or Rs. 20 if it does n 
exceed Rs. 40. Public officer is defined in Section 2(17) and the pa 
which refers to the Army is: 

(c) every commissioned or gazetted officer im the military or nay 
forces of His Majesty, including His Majesty’s Indian Marine Service, wh 
serving under the Government. 

There is no inclusion of a warrant officer, non-commissioned officer \ 
soldier in this definition, and if these persons were to be included in the di 
finition of “public officer” they would come under Sub-section (c) ar 
not under some other sub-section. As Sub-section (c) only refers : 
commissioned or gazetted officers these persons are not included in it, ar 
therefore they are not public officers under Section 2(17), C. P. C. | 
Husain Baksh v. Briggen Shaw", it was stated: 


The question in each case will arise whether an officer or soldier, to who 
the Army Act applies, is a public officer within the meaning of the provi 
to Section 60(1). 

This is incorrect; a commissioned officer is such a “public officer” b 
a soldier is not, and it does not depend on the case. 

Section 60(2) stated: 

Nothing in this section shall be deemed 
(b) to affect che provisions of the Army Act or of any similar law f 
the time being in force. 

It will be noticed that the language of this Sub-section (2) is simil 
to the language of Section 63 (7) of the Digest of Statutory Enactmen 
relating to the Government of India in force in 1908, and it is probab 
that Section 60(2) (b) was added for this reason. 

But apparently it was considered that 60(2) (5) was not consiste 
with the provisions in the C. P. C. by which half the salary of a commi 
sioned officer was liable to attachment, and there is no doubt that such 
provision does affect the provisions of the Army Act, as Section 136 sa‘ 
that the pay of an officer shall be paid without any deduction. 
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overnor-General in Council was authorised by the amended Section 136 Matansomtaz 
| pass a law authorising a deduction and in the C. P. C. he had passed Ty 
ch a law. Accordingly therefore Sub-section (b) of Section 60(2) was il 
ee the Repealing and Amendment Act, Act 10 of 1914, Section Nossmar 
and Il. ‘This omission has given a good deal of trouble to the High porn 
ourts in India, and the argument has been advanced for the petitioner 
iat by removing Sub-section (b) the legislature intended that the pay Maroa 
: a soldier should become liable to attachment under the general provision Risen 
: Section 60(1) about money. This view is unsound for the following © — 
asons. Firstly, to make the pay of a soldier liable, the Governor- #7" J. 
eneral in Council would have to pass a law “authorising the deduction” 
ader the powers given to him by the amendment to Section 136, Army 
ct. This implies that as in the case of officers there should be a positive 
iention of soldiers as being made liable under Section 60, C. P. C. Even 
Sub-section 2(b) had not appeared in the Code as enacted in 1908, the 
ere omission to refer to soldiers could not be fairly construed as a law 
aking them liable against the provisions of Section 136, Army Act, by 
hich their pay is to be paid without deduction. The deduction must be 
ithorised by positive law. This is also shown by Section 4(1), C. P. C 
hich states: 
In the absence of any specific provision to the contrary, nothing in this 
Code shall be deemed to limit or otherwise affect any special or local law 
now in force. 
The Army Act is a special law. A specific provision is needed in the 
ode to affect it. There is no specific provision about soldiers in Section 
0. Therefore Section 60 does not affect the provisions in the Army Act 
zout soldiers. 
Secondly, if the argument for petitioner were accepted, it would 
low thet while the pay of commissioned officers could only be attached 
) the extent of one half, the pay of soldiers could be attached altogether 
jthout exemption of any portion, although the pay of labourers and 
ymestic servants is exempt under Section 60(1) (#). It seems impossible 
rat such could have been the intention of the Governor-General in 
council. 
Thirdly, the omission of the sub-section by the amendment is suffi- 
ently explained by the apparent inconsistency of the sub-section with 
1e provisions in regard to commissioned officers in Section 60(1) (1). 
The conclusion therefore is that Section 60, C. P. C. does not apply 
» the pay of a soldier who is governed by the Army Act of 1881. 
The provisions of subsequent Government of India Acts may be 
oted. 
The Act of 1919 provides in Section 65: 
(1) The Indian legislature has power to make laws— 
(d) for the government of officers, soldiers, airmen, and followers in His 
Majesty’s Indian forces, wherever they are serving, in so far as they are not 
subject to the Army Act or the Air Force Act; 
(2) Provided that the Indian legislature has not, unless expressly so 
authorised by Act of Parliament, power to make any law repealing or affect- : 


ing, i 
(1) any Act of Parlament pased after the year one thousand eight 
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hundred and sixty and extending to British India (including the Army Ac 
the Air Force Act and any Act amending the same); 

In the Government of India Act, 1935, Section 110 provides: 

Nothing in this Act shall be taken— 
(b) to empower the Federal Legislature, or any Provincial isiature- 
(1) to make any law affecting the Army Act. 

The prohibition against making laws affecting the Army Act has bee 
continued. It is also to be noted that the amended Section 136 of tl 
Army Act permits laws to be passed by “the Governor-General of Ind 
in Council” authorising deductions from the pay of officers and soldie 
of His Majesty’s regular forces. Although that Act is amended ever 
year the expression “the Governor-General in Council” has not bee 
amended to “the Indian Legislature’ and apparently the powers t 
make laws under the amended Sectian 136 has not been given to the India 
Legislature, and this is also shown by the quotation above from Sectio 
110(b) (i), Government of India Act, 1935. 

I now examine certain rulings which have been quoted by learne 
counsel, Colonel Lecky v. Bank of Upper India’. Col. Lecky, Roy: 
Artillery, came under the Army Act. On page 537 it was held that in tha 
Act in 1881 there stood a Section -151 a ee eee Courts of Sma 
Causes and Civil Courts in India upon adjudging payment of a debt by 
person subject to military law other than a soldier of the regular forces t 
direct specially that the amount named in the direction, being the who. 
or any part of the said sum, shall be paid by instalments or otherwise ot 
of any pay or other public money payable to the debtor, and the amour 
named in the direction, not exceeding one half of such pay and publi 
money, shall, while the debtor is in India, be stopped and paid in confor 
mity with the direction. ‘“Instalments so directed would be authorise 
deductions in the sense of the words used in Sec. 136”. I follow this rulin 
in differing from Hon. Thom, J. where he holds the opposite, that the wor. 
deductions in Section 136, Army Act, cannot cover attachment of paj 
The ruling proceeds to point out that in 1895 the Amendment Act repeal 
ed this Section 151 and added the words to Section 136 “or by any la 
passed by the Governor-General of India in Council”. I consider that th 
Amending Act repealed Section 151 which dealt with attachment an 
substituted these words in Section 136 with the intention that the worc 
should also cover attachment. The intention apparently was that instea 
of the law of attachment for commissioned officers being fixed by th 
Army Act, the Governor-General in Council should have power to pa: 
laws from time to time on the subject, and a wider power was given < 
the legislation might also be for soldiers. The Governor-General in Coun 
cil did in fact pass a law for attachment of the salaries of commissione: 
officers under this provision, which is contained now in Section 60(1) (i 
of the Code of Civil Procedure. I think therefore that there is no doub 
that these words in Section 136, Army Act do cover legislation for attach 
ment of salaries and are not limited to deductions by means other thai 
attachment. 

e The ruling under consideration proceeds to quote Section 60(1) (i 
and states on page 538: 
"LL R 53 All 529 | 
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If this were all, there would be ample authority for the order passed by Maranso 


the lower court. This was the view taken by the Calcutte High Court in 
Calcutta Trades Association v. Ryland, 1. L. R. 24 Cal. 102. In Watson 
h ARP L. R. 25 Mad. 402, the Madras High Court held that the case 
of ta Trades Association v. Ryland was rightly decided and followed 
it. 


The Court then proceeded to hold that Section 60(2), C. P. C., com- 
zelled the Court to exclude Section 60 from its consideration in the case, 
us it stated that nothing in the section shall be deemed to affect the provi- 
dons of the Army Act. It was doubtless on account of this and similar 
lecisions that Section 60(2) was removed from the Code by the Act 10 
of 1914. The ruling quoted was given in 1911. The next ruling is of 
L917, Hay v. Rem Chandar’. Hay was a Major in the Indian Army, a 
British Officer. It was held that attachment of half his pay was correct, 
sartly because Section 60(2), C. P. C. had been repealed in 1914, and 
vartly because the court adopted the reasoning in Liewt. E. G. A. Prins ~v. 
Messrs. Murray 8 Co.®. ‘That ruling was given when Section 60(2) (b) 
was in force and it was held on page 938 that 

We are unable therefore to adopt the view of the law which has been 
taken in the Allahabad and Bombay cases, namely, that Section 60, Sub-sec- 
tion (2), Clause (b) of the Code of Civil Procedure amounts to a declara- 
tion that the provisions of Section 60, Sub-section (1), do not constitute 
a law passed by the Governor-General of Indie in Council authorising deduc- 
tions to be made from the pay of an officer of His Majesty’s Regular Forces. 


By adopting this view the Allahabad Bench in 1917 abandoned the 
srevious Allahabad rulings. But as the sub-section in question was repeal- 
d in 1914 the point is no longer important, except so far as importance 
1as been attached to the repeal in later rulings. In Duckworth v. Duck- 
vorth" there was a case similar to the present where the wife of a second 
class Assistant Surgeon in the Indian Subordinate Medical ee 
1 warrant officer in the British Army, had obtained a decree of dissolution 
Xf marriage under the Indian Divorce Act and also an order for alimony. 
The argument was made for the wife that because Section 60(2) (b) 
rad been repealed in 1914 therefore attachment could be made of one 
noiety of the respondent’s pay. On page .374 Scott, C. J. held: 

We are unable, however, to hold that the removal of the Sub- 
section (b) of Section 60 (2) from the Code of Civil Procedure has the 
effect contended for. It was removed by a Repealing and Amending Act 
(X of 1914) on the ground that it as well as the other Enactments referred 
to in the Second Schedule, were spent or had ceased to be in force otherwise 
than by express specific repeal or had by lapse of time or otherwise become 
unnecessary. The preparation of these Acts is part of the routine work of 
the Legislative Department in the expurgation of dead law from the Statute 
Book. They are not Amending Acts. The sub-section may be taken to be 
dead law on the ground that it had ‘expired’ by the re-enactment since 
1908 and the Army Act, which thus became a later Enactment superseding 
and rendering unnecessary the saving clause in the Civil Procedure Code: see- 
Craies on Statute Law, Chapter V. Even if this were not so, the terms of 
Section 4 of the Civil Procedure Code and the maxim ‘generalia specialibus 
"LL R. 39 AlL 308 ™T1914] 23 Ind Con 935 
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non derogant’ would us to apply the special rule of procedure pro- 
vided by Section 145 of Army Act in preference to the general provi- 
sons of the Code. 


T agree with the above view of the repeal of Section 60(2f(b) ix 
1914, and I would add that Section 4 of the Civil Procedure Codg require: 
that there should be a “specific provision” in the Code in order that any- 
thing in the Code should affect the provisions of any special or local law 
The Army Act is a special law, and there is nothing in Section 60 of th 
Code in the way of a “specific provision” to affect Section 136 of the 
Army Act other than the provision about the attachment of the pay o: 
public officers in Section 60(1) (i), who are defined in Section 17 (c) 
to include commissioned officers, but not to include warrant officers o1 
non-commissioned officers, or soldiers. In the absence -of a “specific 
provision” the pay of warrant officers, non-commissioned officers, and 
soldiers cannot be attached by a civil court. This ruling was followec 
by another Bench in Brown v. Hanson. In Browne v. Pearce®, a Benct 
of this Court applied this rule on page 75 to the case of an Assistant Sur- 
geon of the Indian Medical Department and held that his pay could not be 
attached because he was not a commissioned officer and did not come unde: 
Section 2(17) (c), C. P. C. The ruling further observed that a commis- 
sioned officer in a British Regiment was not technically serving under th: 
Government (of India). I think this is an error; he is serving under that 
Government as long as he draws his pay from that Government. But ii 
he came to India on leave from a regiment stationed outside India he woulc 
not be serving under the Government of India, and his pay though draw: 
in India on a Colonial Warrant would not be liable to attachment. Thy 
last Allahabad ruling is Husain Beksh v. Briggen Sheut. Unfortunately 
the ruling does not state whether Shaw was a commissioned officer or not 
but it held that the Army Act applied to him, and not the Indian Army 
Act, 1911. On page 652 it was held: 

Section 60 of the Code of Civil Procedure, as it originally stood, provide: 
in Clause (b) to Sub-section (2) that nothing in that section affected th 
provisions of the Army Act. In view of this provision the pay of an office 
or soldier to whom the Army Act applied and who served in India could no 
be attached. An important amendment was, however, made by Act X oi 
1914, by which Clause (b) to Sub-section (2) referred to above, wa 
deleted, with the result that Section 60(1) of the Code of Civil Procedun 
became applicable to officers and soldiers to whom the Army Act is appli. 
cable, unless there be something im the the latter Act which excludes it 
application. As already noticed, Section 136 of the Army Act, as amende: 
in 1895, makes itself ‘subject to Acts passed by the Governor-General i 
Council. The Code of Civil Procedure is an Act of the Governor-Genera 
in Council. It follows that a deduction from the salary of an officer o: 
soldier, to whom the Army Act applies, can be made if the Code of Civi 
Procedure permits the same being done. 

On page 654 the conclusion is stated: 

If the judgment-debtor is a public officer, as defined in Section 2(17) o: 

ə the Code of Civil Procedure his salary is exempt from attachment to th 


a L R. 1933 Bom 185 ` BI L R 48 AlL 73 
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extent mentioned in Clause (i) of the proviso to Section 60 (1) of the Code Maransontat 
of Civil Procedure, and that if he ıs not such a public officer, it is not —— 
exempt from attachment to any extent. aye 
Wich all due respect to the learned Judges who decided this ruling, Nossmar 
: must pgint out that the conclusion that the salary of a soldier may be y= 
ttached in full rests on two fundamental errors, (1) the omission to note v. 
hat Section 4, C. P. C. requires that there should be a “specific provision” Masoer 
n the Code to make any part of it affect any special law, and there is no Noam 
pecific provision to make Section 60 apply to soldiers; and (2) omission © —— 
© note that Act X of 1914 was not an Amending Act intended to make "4 J. 
| substantial change in the law but merely a routine Act dealing with formal 
lefects in the law as explained by Scott, C. J. on page 374 of Duckworth 
7. Duckworth", 
As these cases arise from time to time and the points of law are some- 
what involved, I consider that it will be useful to summarize my conclu- 
ions in the following propositions: 
1. Europeans and Anglo-Indians serving as commissioned officers, 
warrant officers, non-commissioned officers, Assistant Surgeons in the Indian 
Medical Department, or otherwise, who, though forming part of the Indian 
forces, belonging to His Majesty’s regular land forces, are subject to the 
Army Act and not to the Indian Army Act. 
2. The pay of commissioned officers subject to the Army Act may 
æ attached under Section 60(1) (i), Code of Civil Procedure to the extent 
»f one moiety. 
3. The pay of warrant officers, non-commissioned officers, soldiers, 
ind Assistant Surgeons in the Indian Medical Department, who are subject 
o the Army Act, is not liable to attachment under the Code of Civil Pro- 
cedure as there is no specific provision that it is attachable, and a specific 
drovision is necessary to overcome the exemption under Section 136, Army 
Act. 
4, Indian officers who hold commissions from the Viceroy, and men 
of the regular Indian forces, and non-commissioned officers of those forces, 
ind Sub-Assistant Surgeons of the Indian Medical Department, are sub- 
‘ect to the Indian Army Act and their pay is exempt from attachment, 
inder Section 60(1) (j), Code of Civil Procedure. 
In regard to the reference it will be open to the Petitioner to take 
che same steps as were taken by the divorced wife in Duckworth v. Duck- 
wortb'®, where at page 370-the order is printed of the Commander-in- 
Chief granting her alimony and maintenance by a deduction from the 
say of the respondent, also an Assistant Surgeon in the Indian Medical 
Department, under Section 145(2) of the Army Act. It is true that in 
she case quoted the deduction was only one shilling and six pence a day, 
ag the case was of 1917. But the Act has been amended by 22 Geo. $ 
>, 22, and as it now stands the limit to the deduction is that there should 
be not less than one-third of his pay left to the warrant officer. As 
Rs. 150 has been granted as alimony and maintenance by the court and 
the pay was Rs. 340, the deduction would not exceed this limit. í . 
My answer to the reference is that the pay of an Assistant Surgeon 
EL L. R. 43 Bom. 386 . 
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Maramontat of the Indian Medical Department is not liable to attachment in execution 


1936 


of an order for maintenance and alimony passed by a Civil Court. 

SULAIMAN, C. J.—It is wholly unnecessary for me to express any 
final opinion on the scope of Sections 136 and 144 of the Army” Act, a: 
the case before us is really governed either by Section 120 of the Indian 
Army Act or by Section 145 of the Army Act. Whatever we may say 
as regards Section 136 or Section 144 would be merely obiter dicta and 
not affect the ruling in Husain Baksh’s case. 

But as my learned brethren have discussed those sections also, I fee. 
that I should indicate the other point of view as well. 


The provisions of the Indian Army Act (Act VID of 1911) if i 
governs the husband are perfectly clear and Jeave no doubt in the matter. 
Under Section 119 no person subject to that Act is liable to be arrestec 
for a debt under any process; and under Section 120 the pay and allow- 
ances etc. of any such person cannot be attached at all. There is nothing 
in that Act which expressly makes its subject to the Code of Civil Pro 
cedure, and Section 60(1) (j), Civil Procedure Code, expressly makes the 
pay and allowances of persons to whom the Indian Articles of War (now 
the Indian Army Act) applies not liable to attachment. 


‘There is however a marked contrast so far as the provisions of the 
Army Act are concerned. Section 136 makes the pay of an officer o1 
soldier payable without any deduction other than those authorised by 
the Act. Now the word “deduction” would prima facie mean deduc- 
tion at the source, which may not be the same thing as attachment in 
execution of a decree. Sections 137 and 138 show what is meant by the 
deductions contemplated by Section 136. Sections 136 and 142 come 
under the heading “pay.” ‘Then follows a new heading “Exemption of 
officers and soldiers” under which come Sections 143 to 147. Section 151 
was a special section referring to the attachment of the pay of officers, 
showing clearly that Section 136 did not include such attachment. If 
Section 136 bad been intended to protect a soldier against attachment of 
his salary in execution, there would be no need to reproduce this protec- 
tion in a restricted sense in the Proviso to Section 144. I might therefore 
be inclined to agree with my learned brother Thom, J. that process comes 
under Sections 144 and 145, whereas the deduction of a salary, under 
Section 136. Under the Army Amsndment Act of 1894 the words “or 
by any law passed by the Governor-General in Council” were added to 
Section 136 so as to make it subject to Indian Acts. Also by the same 
amending Act Section 151 of the Army Act, which had provided for the 
attachment of the pay of all persons subject to military law in India other 
than soldiers of the regular forces, was repealed. I agree with my learned 
brother Bennet, J. that the amendment of Section 136 of the Army Act 
empowered the Governor-General in Council to pass a law for the attach- 
ment of pay of an officer or soldier. All these amendments leave no doubt 
in one’s mind that the legislature has deliberately and expressly made 
Segtion 136 subject to Section 60, Civil Procedure Code. 


In spite of this there was a conflict of opinion prior to 1914 in the 
Indian High Courts as to whether Section 136 of the Army Act was 
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ibject to the provisions of Section 60. In. Watson v. Lhyod"*®, Calcutta Maranomut. 
rades Association v. Ryland" and Liest. E. G. A. Prins v. Messrs. Murray B 
’ Co., it was held that the pay could be attached. On the other hand, — 
1 view of the express words in Section 60 that nothing in it would affect Nomar 
he Army, Act, in Col. Lecky v. Bank of Upper India and Velchand 
bhang v. Lieut. E. Bourchier, it was held that the pay could not ’. 
e attached. er 
The legislature intervened, obviously in order to settle this conflict of | Nucmer 
pinion. Under Act X of 1914, Clause (2), Sub-section (b) of Section 60 .—— 
ae words which said that nothing in that section affected the provisions “e J 
f the Army Act were expressly deleted. Section 60(1) (j) contains an 
bsolute protection for the pay and allowance of persons governed by the 
tticles of War (now the Indian Army Act). It is significant that there 
no such general provision regarding persons governed by the Army 
ct. Thus Section 136 is made expressly subject to Section 60, and 
sction 60 is no longer subject to the Army Act. ‘There can, therefore, 
2 no doubt that the provisions of Section 136 of the Army Act have been 
\tentionally superseded by the provisions of Section 60, Civil Procedure 
ode and the view expressed in Madras, Calcutta and Oudh has been 
iyen effect to. That Section 136 has been definitely affected by Section 
0 is.also clear from the fact that Section 60 gives a partial protection to 
ublic officers as regards their salaries and allowances, and Section 2(17) 
cpressly provides that a public officer includes every commissioned or 
azetted officer in the military forces. 
I do not however agree that a soldier would be in a worse position 
tan a military officer. It seems to me that a soldier is a public officer 
ithin the meaning of Section 2(17) (g) and (b) inasmuch as (i) it is 
rtainly his duty to keep some property on behalf of Government, name- 
, ammunition, rifle etc. and (#) he is in the service or pay of the Gov- 
nment for the performance of a public duty, namely, discharge of mili- 
ry duty. He is therefore entitled to protection under Section 60 (i). 
The provisions of Sections 144 and 145 are, however, not subject to 
ction 60 at all. But Section 144 contains only a limited and not an 
solute protection. Its language is quite different from that of Section 
‘0 of the Indian Army Act. Under Sub-section (1) a soldier is exempt 
om being arrested and appearing in person before any court, except 
1 account of a criminal offence or when his debt exceeds £30. Sub- 
ction ($) makes only such proceedings in execution void as are “in 
mtravention of the section.” This section would be contravened only 
a soldier is taken out for a liability not exceeding £30, or for any matter 
xt amounting to a crime. Nothing else would be 2 contravention of the 
ction. There is nothing in the substantive section itself which con- 
ins any direct prohibition against attachment. The Proviso allows pro- 
edings to continue up to judgment, notwithstanding anything contained 
the section, and also allows execution to proceed against other properties 


the soldier, notwithstanding anything contained ‘in the section. Bu ° 
e 
“TL. R. 25 Mad. 402 at 406 FL L R. 24 Cal 102 a 
™23 Ind. Cas. 935 PLL R 33 AlL 529 
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Matanmontat the Proviso neither permits an attachment of pay nor contains in expre 


language any direct prohibition against such attachment in execution c 
a decree. It merely provides what can be done in spite of the provisior 
of the substantive section; and its language falls short of sayiglg wh: 
must not be done. The language is perhaps unfortunate, but we hav 
to interpret the Act as we find it It is not for me to speculate wh 
there should be a difference. That may be due to the fact that one is a 
Imperial Act for the entire British Empire; and the other is a purely India 
Act. Another reason may be that the scales of salaries of the persor 
governed by the two Acts widely differ. Or the reason may be that : 
was first thought that Section 136 would protect his pay and there w: 
no need for a second prohibition. The fact however remains that th 
language of Section 144 is very restricted and so causes considerable diff 
culty i in my mind. I would therefore hesitate before I dissent from th 
view expressed in Husain Bakash v. Briggen Shaw”, that the pay or salar 
is attachable; but I would add that it will be subject to the partial pro 
tection alfarded to public officers by Section 60, Civil Procedure Code. 
The present case, in my opinion, is really governed by Section 145 o 

the Army Act if the husband is subject to that law. Section 145(1 
contains a clear prohibition that 

execution in respect of any such law (ż.e., to contribute to the maintenanc 

of his wife and children) or of any order or aie in respect of such mair 

tenance shall not issue against his person, pa 


etc. This section embodies a special eae to be followed, and unlik 


Section 136 is not made subject to the provisions of Section 60, Civ: 
Procedure Code. Hence under Section 4, Civil Procedure Code it mus 
prevail over the general provisions of the Code. The exact procedur 
prescribed by Section 145 for the realisation of the amount of maintenanc 
allowed to his wife or children must, therefore, be followed. 

The only difficulty that I feel about Section 145 is that it refers to th 
liability of a soldier to maintain his wife and children. I have considerabl 
hesitation in holding that the section also casts a liability on a soldier t 
maintain a woman who was formerly his wife and has now been divorce 
from him. Interpreting the section strictly I would be inclined to hol 
that it would not cover the case of a divorced wife. On the other hanc 
on a liberal interpretation, where the alimony awarded to a divorced wif 
is in the nature of a maintenance allowance to her until she remarries, th 
word “wife” may include such a divorced wife as well. My learne 
brother Bennet, J. thinks that the word “wife” includes a divorced wifi 
such as the applicant in the presence case. This view is in accord wit 
that expressed in May Geraldine Duckworth v. George Francis Duck 
worth™, which also was a case of a divorced wife. With some hesitatio: 
I feel that I should not differ. I therefore concur in the final order pro 
posed, that the pay of the Assistant Surgeon cannot be attached in execu 
tion of a decree for alimony and maintenance. 

By THE Court—The answer to the question referred to us is in th 
negative. 

° Answer in the negativ 
mL L R 55 All 648 PL L R 43 Bom. 368 
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BARYAR SINGH (Judgment-debtor) 
\ VETSUS : 
` RAM DULARAY (Decree-holder)* 
griculiurists Relief Act (XVII of 1934), Sec. 30(2)—Scope'of—Apphies to 
decrees passed after the Act came into force. 

A judgment-debtor in the case of a decree which was passed after the 
coming into force of the U. P. Agriculturists’ Relief Act (XVII of 1934) 
can apply for relief under Section 30(2) of the Act. 

Crv REVISION against the order of Munsif of Tilhar. 


L. N. Gupta for the applicant. 

H. L. Kapoor for the opposite party. 

The following judgment was delivered by 

BENNET, J.—This is a civil revision by a judgment-debtor raising 
1¢ question of the interpretation of Section 30, Sub-section (2) of the 
l P. Agriculturists’ Relief Act (Act XVII of 1934). The following 
ates are relevant. On January 19, 1929 the judgment-debtor executed 
simple mortgage for Rs. 300 at 2 per cent simple interest per mensem 
ı favour of the decree-holder. On January 18, 1935 a suit was brought 
n this mortgage and on February 28, 1935 the written statement was 
led. Both of these dates occur before the Act came into force, which 
as April 30, 1935, with the assent of the Governor General in Council, 
ad publication was made in the Gazette on April 27, 1935. It is possi- 
le that this Gazette had not reached Shahjahanapur before the argu- 
ents were heard on May 1, 1935, and the suit was decreed on that date. 


Consequently no plea was made for reduction of interest under Sec- 
on 30, Sub-Section (1). An application was made on October 10, 
335 by the judgment-debtor for relief under Sub-section (2) of Sec- 
on 30, and the court below has refused that relief holding that the words 
| Sub-section (2) of Section 30 do not cover the case of a decree which 
‘as passed after the Act came into force. Sub-section (2) of Section 
0 states: 

If a decree has already been passed on the basis of a loan and remains 
unsatisfied in whole or in part, the court which passed the decree shall, 
on the application of the judgment-debtor amend it by reducing, in accord- 
ance wi the provisions of Sub=section (1), the amount decreed on 
account of interest. 


The court below interprets the words “has already been passed” as 
\eaning a decree passed before the Act came into force. It appears to 
ie that this interpretation of the sub-section is not correct. 

According to the laws of grammar the words “has already been 
assed” should refer to some point of time indicated in the sub-section 
self. The only point of time indicated is in the words “on the appli- 
ation”, that is, E date of the application. On this interpretation the 
efendant is within time as the sub-section means any decree passed 
rior to the date of the application. Another reason which leads me to 
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this view is that the legislature intended to grant relief to agricultura 
tenants, and there is no reason why it should refuse relief to person 
whose decrees were passed after the Act came into force. If this bee: 
the intention of the legislature it would have been natural that te legis 
lature should have stated in Sub-section (2) “If a decree alread: 
been passed before this Act comes into force”, but the words “befor 
this Act comes into force” do not occur in Sub-section (2) of Section 30 
Moreover if this had been the intention of the legislature the result woul 
be that a defendant could obtain relief only if his legal advisers wer 
aware of the law on the point during the pendency of the suit and h 
would be deprived of relief if his legal advisers did not take the ple 
during the suit where a decree was passed after the Act. I do not thini 
that the legislature intended relief to depend on whether the legal adviser 
of defendants were or were not sware of this provision. It is mon 
natural in dealing with agriculturists to give them relief both during th 
suit and also after the decree, and legislation of this nature should bx 
construed liberally to give the intention of the Act as much force a: 
possible. For these reasons I consider that the application of the judg. 
ment-debtor is one which should be granted under Section 30, Sub-sec- 
tion (2) and accordingly I allow this revision and remand the case to the 
court below with a direction to amend its decree in accordance witt 
Section 30, Sub-section (2). The applicant is granted costs in this Court. 


- Revision allowed 


AJOG NARAIN AND OTHERS 
VETSHS 
EMPEROR* 

Penal’ Code, Secs. 201 and 325—Convictions under Secs. 325 and 201—Whetber 

legal. 

A person can legally be convicted both of an offence under Sec. 325. 
I. P. C., and of an offence under Sec. 201, L P. C. 

CRIMINAL APPEAL from an order of T. N. MuLrLa Esa., Sessions 
Judge of Allahabad. 

S. N. Misra for the appellants. 

Sankar Seran (Government Pleader) for the Crown. 

The following judgment was delivered by 

ALLSOP, J.—This is an appeal by Ajog Narain and 7 others who have 
been found guilty of an offence under Section 201, I. P. C., Le., of con- 
cealing evidence of a crime. Ajog Narain has also been convicted of an 
offence under Section 325, I. P. C., ie., the offence of voluntarily causing 
grievous hurt. He has been sentenced to rigorous imprisonment for a 
period of three years under that section. All the appellants have been 
sentenced to rigorous imprisonment for a period of one year under Sec- 
tion 201, I. P. C. The sentences passed upon Ajog Narain are to be 
coficurrent. 


*Cr. A. 320 of 1936 
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The case for the prosecution is that Ajog Narain hit a man called Canmea 
udma Chamar with a lathi because he refused to go to plough Ajog 1936 
loea S E E A ee a SS 

that the appellant took his body to the burning ghat and Asoc Nanarn 

emated jt 90 a8 to prevent the crime from coming to light The trial pyrrsoe 
nder Section 201, I. P. C. was with the aid of a jury which found 

ie appellants guilty. The learned counsel for the appellants can point Allsop, J. 
) no misdirection in the charge. The charge is perfectly fair and there 

no ground upon which the finding of the jury can be set aside. The 

sult is that the appeal of the appellants under that section -cannot 

icceed except in so far as it has been argued that Ajog Narain could not 

gally be convicted both of an offence under Section 325, I. P. C. and 

f an offence under Section 201, I. P. C., a matter which I shall pre- 

ntly discuss. 

The offence under Section 325, I. P. C. was one which was triable 
y the learned Judge with the aid of assessors. The offence is alleged 
» have been committed on the morning of Septémber 29, 1935. A 
‘port was made at the police station about midday on the same day by 
1e Jag Narain a zamindar in the village. He gave the facts upon which 
ie prosecution still rely. Later in the day, at about 4 o’clock in the 
fternoon the chaukidar went to the police station and stated that the 
ody had been cremated. Jag Narain has been called as a witness for the 
rosecution and has deposed that he was at a tank early in the morning 
hen he saw Ajog Narain attacking Sudma in the manner which has 
n described. 

The defence is that the charge is absolutely false, that Sudma had 
ed a natural death and that Jag Narain owing to enmity against Ajog 
arain had fabricated the case. The witness denied that he had any 
imity with Ajog Narain. All that the defence were able to establish 
as that there had been a case under Section 107, Cr. P. C. about 11 
‘ars before the occurrence and that Jag Narain and Ajog Narain had 
n on opposite sides in that case. The learned Sessions Judge has 
yinted out that the matter at that time ended in a compromise. 

It seems incredible that Jag Narain without any immediate provoca- 
yn should suddenly have decided after the expiry of 11 years to fabri- 
te a false case of this kind against Ajog Narain. As the learned Ses- 
ons Judge has said, there must have been many deaths in the village in 
le intervening period and if Jag Narain had wished to make a charge 
aint Ajog Narain he might have taken advantage of any of these deaths. 

is also difficult to see how he could have got the other witnesses to sup- 
wrt him. 

Sudma’s wife Gilli has given evidence in the case and so also have 
quar and Dubri. These witnesses all depose that the death of Sudma 
as due to injuries caused by Ajog Narain. 

There are three witnesses for the defence who say that Sudma had 
æn suffering from diarrhoea for about 7 or 8 days before his death. 
wo of them have admitted that they had no nal knowledge and . 
iat they had heard the facts from others. Their evidence is hearsay 
id inadmissible in the case. The third witness is the zamindar of a 
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Cammat village called Shahpur. The deceased and the appellants live in Nevada 


—— 


1936 


ad 


It does not appear how far Shahpur is from Nevada. ‘This defence wit 
ness says that Sudma came to him sometime before his death and asked fo 


Ajoa Nanang drink saying that he had been suffering from diarrhea for ut ` 


Y. 
EMPELOR 


———<, 


Allsop, J. 


days. It is obvious that the evidence of this witness is worth nothin, 
at all. 

Some of the witnesses for the prosecution, according to the Session 
Judge, displayed an unsatisfactory demeanour during parts of their state 
ments, but the learned Sessions Judge has eventually believed what the 
said. Jag Narain apparently had something to conceal about his rela 
tions with his son and brother, but I do not see that that fact had an 
relevancy in considering the value of his evidence in the present case. H 
also did not admit that there had been a case under Section 107, Cr. P. C 
several years before. It may be that he was not quite frank about this ma: 
ter, but that would not be sufficient to discredit the whole of his evidence 
especially as it is impossible to believe that the case could have bee: 
fabricated in the manner alleged by the defence. It is very -likely tha 
the other witnesses were at one time over-persuaded by Ajog Narain t 
overlook his offence and that they gave evidence eventually only becaus 
Jag Narain had brought the matter to the notice of the police. If tha 
was sO, it was not unnatural that there should have been some discre 
pancies in their statements and some hesitation about what they said 
I have not the slightest doubt that the facts are such as have been believer 
by the learned Sessions Judge. There was of course no medical evidenc: 
in the circumstances of the case as the body had been completely cremated 
The learned Sessions Judge thought that Sudma’s death may have beer 
due to the fact that he had an enlarged spleen. It is possible that thi 
may. be so. 

I have been asked to reduce the sentence, but I do not think thar 


a sentence of rigorous imprisonment for a period of three years is exces- 


_ sive for a man who has caused the death of another by hitting him witt 


a lathi, especially as it appears that Sudma was not armed and that ther 
was nothing in the nature of a fight. 

' There remains the legal argument that Ajog Narain could not have 
been convicted’ both of an offence under Section 325, I. P. C. and an 
offence under ‘Section 201, I. P. C. The case of Emperor v. Her Piari' 
is clear authority against the argument put forward by the defence. The 
case of Queen-Empress v. Dungar? which has been relied upon was defi- 
nitely held to have been wrongly decided. It may be that a principal 
in England cannot be convicted also as an accessory after the fact, but 
that rule can have no effect on the Indian law which is contained in defi- 
nite Acts. Section 201, I. P. C. makes it punishable to remove evidence 
of the commission of a crime and it is nowhere said either in the Indian 
Penal Code or in the Code of Criminal Procedure that a man who com- 
mits an offence, say of murder, and then conceals the evidence cannot be 
convicted both of the murder and of concealing the evidence. I dismiss 


the appeal. 
l Appeal dismissed 
1A. L R. 1926 All 737 o *L L R. 8$ All 252 
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KALYAN DAS 
N Versus 
SUDERSHAN LAL AND OTHERS* 

‘wil Procedure Code, Sec. 11—Finding in suit for errears of rent decided by Assis- 
tant Collector of Second Class—W bether operates as res judicata in subsequent 
suit for ejectment in Court of Assistant Collector of First Class. 

A finding in a previous suit for arrears of rent decided by an Assistant 
Collector of the Second Class to the effect that the present defendant was 
a proprietor of the land in dispute and not a tenant of the predecessor of 
the present plaintiff, does not operate as res judicata in a subsequent suit 
for ejectment in the Court of an Assistant Collector of the First Class 
inasmuch as the subsequent suit could not have been tried by the Court 
which decided the previous suit. Rom Din v. Her Dayal, 82 In. Cas. 790 

and Kumari v. t Misir, 89 In. Cas. 379 followed. 
SECOND APPEAL from a decree of S. ALI MuHAMMAD EsQ., Addi- 
ional District Judge of Agra, confirming a decree of Mr. ZAHURUL 

Iasan, Assistant Collector, first class. 


Panno Lal for the appellant. 

Din Dayal for the respondents. 

The following judgment was delivered by 

Harries, J.—This is a plaintiff’s second appeal against a decision of 
he learned Additional District Judge of Agra, confirming a decree passed 
y an Assistant Collector of the first class dismissing the plaintiff’s claim 
or ejectment of the defendant under Section 82 of the Agra Tenancy 
ict, 1926. ; 

The plaintiff-appellant brought a suit under that Act to eject the 
efendant alleging that the latter was his tenant who had, in contraven- 
ion of the provisions of the Act, persistently sublet his holding. The 
efendant denied that he was a tenant of the plaintiff and alleged that he 
ras a proprietor of the land in dispute. He further pleaded that he was 
ntitled to the benefit of Section 83 of the Agra Tenancy Act, 1926. 
"he learned Assistant Collector held that the defendant had been sub- 
stting the land persistently and consequently that he was not entitled 
o the benefit of Section 83 of the Act. He remitted the issue of pro- 
rietorship to the Munsif of the district for determination. The learned 
Aunsif having considered the matter decided that the defendant was 
he proprietor of the land in suit. The learned Assistant Collector accept- 
d this finding and therefore was bound to hold that the plaintiff’s claim 
o eject the defendant failed. Consequently the suit was dismissed. 
\eainst that decision the plaintiff appealed to the learned District Judge 
vho held that the defendant was not a tenant but a proprietor and con- 
equently dismissed the appeal. 

The case was decided in favour of the defendant by both the lower 
ourts on the ground that the matter was res judicata because in previous 
itigation between the parties or their predecessors the defendant had 
xen found to be, not a tenant, but a proprietor of the land in dispute. 

*S. A. 534 af 1934 


Harries, J. 
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Crm It appears that in the year 1918 Panna Lal, son of Daya Kishen, 

193g Predecessor-in-title of the plaintiff, brought a suit No. 492 against th 
— present defendant, for the recovery of arrears of rent, in respect of th 
Karran Das disputed plot, in the court of the Assistant Collector. This Asistan 
Suoman Collector was the Tahsildar of Agra and was an Assistant Collector no 
Lax of the first class but of the second class. Under the Agra Tenfncy Act 
Hera, J. 1901, he had jurisdiction to hear this claim for rent and also to decid 
the question whether the defendant was a tenant or a proprietor of th 
land in dispute. The learned Assistant Collector found that the defen 
_ dant was not a tenant but a proprietor of the land and therefore dismisse: 
the suit. The plaintiff appealed first to the Collector and then to th 
District Judge, but in each case the finding of the trial court was uphek 
and the appeals were dismissed. It is therefore clear that in this pre 
ad vious litigation, which commenced in 1918, it had been held that thi 
present defendant was a proprietor of the land and not a tenant of th 

predecessor of the present plaintiff: 
There can be no doubt that there was one common issue in the suit 
of 1918 and in the suit which gives rise to this appeal. The former wa: 
a suit for rent, whilst the latter was a suit for ejectment, but in eack 
case the defence was the same, viz., that the defendant was not liable 
because he was a proprietor of the land and not a tenant of the plaintiffs. 
. The question therefore arises whether the court hearing the second suit 
was barred from considering the case afresh upon its merits. Both court: 

have held that they were so barred. 


It has been argued before me that the decision appealed against can- 
not be sustained because the decision of the Assistant Collector of the 
second class in the former suit could not possibly operate by way of res 
judicata to bar a decision upon the merits in the subsequent suit. 


Section 11 of the Civil Procedure Code provides that no court shall 
try any suit or issue in which the matter directly and substantially in 
issue has been directly and substantially in issue in a former suit between 
the same parties or between parties under whom they or any of them 
claim litigating under the same title, in a court competent to try such 
subsequent suit or the suit in which such issue has been subsequently 
raised and has been heard and finally decided by such court. As I have 
stated previously the main issue in both the suits was whether the defen- 
dant was 2 mere tenant or the actual proprietor of the land. In the pre- 
vious litigation the plaintiff was a predecessor of the present plaintiff and 
the defendant was the present defendant. Therefore one of the matters 
in issue in the second suit had been directly and substantially in issue in 
the former suit which was a suit between the predecessors of the present 
plaintiff and the actual defendant in the subsequent suit, litigating under 
the same title. However, that is not sufficient to create a bar by res 
judicata because it is expressly provided by this section that in order that 
a decision in a former suit may operate as res judicata in a subsequent 
suit it is necessary that the court which tried the former suit was a court 
competent to try the subsequent suit. Mere competency to try the issue 
raised in the subsequent suit is not enough. As stated by their Lordships 
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' the Privy Council in Goksl Mander v. Pudmanund Singh’: 
A decree in a previous suit cannot- be-pleaded ‘as res judicata in a subse- 
ent suit unless the Judge by whom it was made had jurisdiction to 


try 
decide aioe only the particular matter in issue but also the ubsequent Marae Das 


se ee ee eben In this respect the en- 
Sec. 13 of the previous Act (Act X of 1877) and 


Cas, 


Further, it is the ETONE of the ER court which decided the 
mer suit that must be looked to and not that, of the appellate court in 
hich that suit was ultimately decided on appeal and in order to deter- 
ine whether the court. which decided the former -suit had jurisdiction 
, try the subsequent suit, regard must be had to the jurisdiction of that 
yurt at the date of the-former syit and not to its jurisdiction at the 
ite of the subsequent suit. 

It is common ground in this case that an Assistant Collector of the 
cond class had no jurisdiction ejther under-the Agra Tenancy. Act, 
01, or-under the subsequent Act of 1926 to try-a claim for ejectment 
Senge An Assistant Collector of the second. class could, under 
e 1901 Act, try a case for rent, byt, suits for-ejectment under 1901 
ct, as indeed under 1926 Act, could be tried -hy an: Assistant Collector 
f the first class only. It is therefore clear that the court which decided 
ie former suit, viz., the suit for arrears of rent, was not a court com- 
stent to try the subsequent suit which was_a suit for ejectment. It is 
ierefore contended on behalf of the appellant that the decision in the 
rmer suit acted in no way as a bar to a decision of the latter suit upon 
s merits. 

On the mA hand it has been nend by the respondent that the 
scision in the. former suit operatèd as res judicata because the decisions 
f both suits must be regarded, not as decisions of revenue. courts but as 
cisions of civil courts of competent jurisdiction. - -Clearly-a decision of 
ae civil court operates as res judicata in a case brought subsequently in 
other civil court of equal jurisdiction. Here it is contended that both 
\e revenue courts must be regarded, for the purposes of this case, as civil 
jurts of equal jurisdiction and that being so, the former decision Operates 
a a ait E n the merits. 

support of this contention respondent has cited a large num- 
sre orities, but it will be only necessary shortly to refer to a few 
f them because the matter has been considered by a Full Bench of this 
‘curt in the case of Bed Seran Kunweri v. Bhagat Das.. In that case 
ie plaintiff had brought a suit in the revenue court to eject the defen- 
ants who pleaded title in themselves. The Assistant Collector determined 
iat question and held that the plaintiff had failed to prove title as against 
1e defendants. The plaintiff did not appeal from this decree which 
ventually became final Later, 2 subsequent -suit was brought by the 
laintiff in the civil court for a declaration-of title against the former 
efendants and certain other persons. It was held by the Full Bench 
nat the decision of the revenue court operated as res judicate so far as 

1L L R. 29 Cal 707 "LL R 33 AlL 453 ` 
167 


goes beyond 
also paca ae law laid down by the Judges in the Duchess of Kingston's 
Harries 


CIIL 


1936 


Y. 
SUDERSHAN 
LaL 

J 


— 
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€m the original defendants were concerned but not as against those who we 


1936 RO party to the former suit. In their judgment the learned Judg 
—— obsrvyed:— 


a Ea The decree was pronounced, ic is true, by a revenue court, bif by 21 
TEENER venue court which as we have held in previous decisions, andyas we nc 
La hold, is pro tanto a civil court of competent jurisdiction to decide t 
= question of title. The rulings to which we refer will be found mention 
Raig and considered in Biber! v. Sheo Balak, L L. R. 29 All. 601. 


There had been a number of cases to the same effect decided | 
Benches of this Court previous to this Full Bench decision, but I do n 
think it is necessary to refer to them. ‘This Full Bench case was follow: 

pA in the year 1922 by a Bench of this Court in Thakur Hanumant Singh 
Mst. Jbamola Koer’ and again in Amar Singh v. Gobind Rem‘. 

It is therefore clear that this Court has consistently held that a dec 
sion in a former suit in a reyenue court can and frequently does opera 
as a bar to a subsequent decision upon the same issue in a civil court. J 
in the present case, the decision int the subsequent suit which gives rise 
this appeal must be regarded as a decision by a civil court of compete: 
jurisdiction, then it might well be said that the Assistant Collector . 
the first class was barred by reason of the earlier decision from conside 
ing the case upon its merits. In my judgment, however, it is not op 
to me to accede to such an argument because this question has alreac 
been decided by two learned single Judges of this Gourt. In both cas 
the learned single Judges held that a decision by an Assistant Collect: 
of the second class could not operate as res judicata in a subsequent su 
brought before an Assistant Collector of the first class which could m 
have been heard and determined by an Assistant Collector of the secon 
class, : 

The first case in which this was-held was the case of Rem Din - 
Har Dayal decided by Stuart, J. in the year 1922. He held that a dec 
sion in a rent suit decided-by an Assistant Collector of the second-cla 
is not res judicata in the court of an Assistant Collector of the first cla 
in a suit for ejectment which the Assistant Collector of the second cla 
was not competent to try. The second case was the case of Mst. Kuma 
v. Adit Misir’. This case was heard by Sulaiman, J. -(as he then was 
in the year 1925. He held that as an Assistant Collector of the secon 
class was not competent to try a suit-for ejectment, a finding in a suit fc 
arrears of rent tried by an Assistant Collector of the second class cou! 
not operate as res judicata in a subsequent suit for ejectment inasmuc 
as the subsequent suit could not have been tried by the court which trie 
the previous suit. 

It is true that both these cases were decided under the Agra Tenanc 
Act of 1901, but in my view they apply equally to the facts of the preser 
case. In the year 1918 when the Assistant Collector of the second cla: 
decided the suit for arrears of rent it is conceded that he had no jurisdic 
tion to decide a suit for ejectment. Neither has he jurisdiction to decid 

. sugh a suit since the passing of 1926 Act. 
"A. L R. 1922 AlL 95 -*A. L R. 1927 AlL 717 
"82 L C 790 - *s9 L G 379 
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Ia my view this case cannot be distinguished from the two single 
dge cases to which I have referred. Sulaiman, J. (as he then was) 
nsidered the principle laid down in the case which decided that a deci- 
n o revenue court upon a question of title under Section 199 of the 


cy Act 1901, was a decision of a competent civil court 


d pee ore operated as res judicata in a subsequent suit brought in a 
ril court. He held that those cases had no application to cases where 
e two suits had been brought in revenue courts. He observed at p. 380 
89 Indian Cases:— 

The arial E Cases bere eet PEE E EE pte eevee 
and civil courts arises is quite different, because they are decided on the 
principle that when a matter within the exclusive jurisdiction of the re- 
venue court has been disposed of by that court the question should not be re- 
opened over again in a civil court. The present case is rather analogous 


to a case where a suit for arrears of rent is first dismissed by a Munsif and - 


then a suit for recovery for possession of the property filed in the court 

of the Subordinate Judge is held not to be barred: vide, the case of Rus 

Babadur Singh v. Loche Koer J. L. R. 11 Cal. 301. aa E Of caine 4s 
rted by the case of Sunder Lal v. Bhup Singh, 88 In. Cas. 164. 

As there are express decisions which cover this case I feel that I am 
und to follow them. The Full Bench decision and the other decisions 
which I have referred are not in point and are clearly distinguishable. 
therefore hold that the learned Assistant Collector of the first class in 
is case was not barred from considering the case on its merits and was 


ong in holding that the issue of proprietorship was concluded by the 
cision in the previous suit of the year 1918. In my judgment the 


idence in the subsequent suit ought to have been considered upon its, 


rits and the suit decided accordingly. 

I may mention that after the decision of the previous suit by the 
sistant Collector of the second class, application was made by the suc- 
isful defendant to the revenue court for correction of the khewat which 
is dismissed on April 30, 1919. After the decision of the appeal in 
e previous suit by the District Judge, another application was made 
r correction of the khewat which was ted by the Assistant Collector 
d upheld by the Collector. On April 2, 1925, however, the Commis- 
ner reversed the order and ordered that the defendant’s name should 
nain on the khewat as an occupancy tenant merely. It was not sug- 
ited in the courts below that these proceedings in any way affected 

> decision of this case and no argument upon the result of these pro- 
dig has been addressed to me. -I merely mention them in the event 
this case being further argued on appeal. 


The appeal therefore must be allowed and the decree of the learned 


[ditional] District Judge set aside and the case must be sent back to the 
ver appellate court for disposal on the merits accarding to law. The 
pellant must have the costs of this appeal, but the costs in the lower 
ırts will abide the event. The court-fee paid in this Court must, be 
unded. 
The point raised in this appeal is an important one and I therefore 
re leave to appeal under Letters Patent. 
Appeal allowed 


E 


1936 





Oct. 2 





BENNET, J. 
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SOHANPAL SINGH (Defendant) / 
VETSUS 
THE SPECIAL MANAGER, COURT OF WARDS OF THE ESTAT 
OF AMIR BEGAM (Plaintiff) * 
Tenancy Act (II of 1926), Sec. 226—Co-sherers in cultivation of sir end khuc 
kasht iw excess of shere—Collection of excess at a fixed rate—Part of dui 
of lemberdar who receives remuneration for tbis work. l 
A part of the profits of the mabal arise from the cultivation of sir an 
kbudkasht by co-sharers and where such cultivation is in excess of tl 
share then a collection of the excess at a certain fixed rate has to be ma 
` from those co-sharers and it is part of the duty of the lambardar, wl 
obtains a remuneration for this work, to make collections from co-share 
on this account. i 
SECOND APPEAL from a decree of MAuLVI MUHAMMAD ZIAUL Hasat 
District Judge, Bulandshahr, modifying a decree of MAULVI MUHAMMA 
Yusur Kuan, Assistant ‘Collector, First Class, 
G. S. Patbek for the appellant. oo 
Mubemmad Ismail (Government Advocate) for the respondent. 
The following judgment was delivered by te 
BENNET, J.—This is a second appeal by a defendant Jambardar again: 
a decree for profits which was increased by the lower appellate court, tt 
learned District Judge of Bulandshahr. The suit was brought for profi 
for certain years against the lambardar under Section 226 of the Agi 
Tenancy Act of 1926. The first point which was argued was that tt 
lower appellate court was wrong in decreeing the suit for the profits arisin 
from sir and khudkasht of other co-sharers. It was argued that und 
certain rulings of this court such as Koka v. Chunné a lambardar canne 
sue as a lambardar one or more co-sharers for any sum-<due from them b 
reason of their holding ds sir or khudkasht excess land: ‘That décisio 
followed a case of Bishambher Nath v. Bhullo* and dissented from a ca: 
of Genga Singh v. Rem Sarup*. It appeats to me however that acceptin 
the law as laid down ih this ruling, Koka v. Chunni, the presedt ‘case 
not governed by that consideration. The limbardar-in the present ca: 
receives a remuneration of 5 per cent., on his collections of the profits c 
the mahal. Now a part of the profits of the mahal arise from the cultiv: 
tion of sir and khudkasht by co-sharers and where such ‘cultivation is i 
excess of the share then a collection af the excess at a certain fixed rate h: 
to be made from those co-shar¢rs. The person who undertakes the makin 
of this collection and also the collection of rents from tenants is the lam 
bardar and he obtains a remuneration for this work. When a lambard: 
finds that a certain co-sharer will riot pay the excess due from him for h 
excess cultivation of sir and khudkasht then-in my opinion it is the dut 
of that lambardar to inform-the co-sharers who may -be entitled to brin 
a suit. If he does not attempt to make any collections of this nature an 
a7. Ye "S.A. 927 of 1934 ` l l 
125 A. L J. 1057 OTIL L'R 34 All 98 
pe a es "L L R. 38 AIL 223 
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loes not inform the other co-sharers, how are these co-sharers to become 
ware that any particular co-sharer has made a default of this nature? The 
ttitude taken up in the grounds of second appeal on behalf of the lambar- 
lar is that this work is no concern of his whatever and that the co-sharers 
vho are entitled to receive any sum from other co-sharers on this account, 
uch as the plaintiff, may find out for themselves what excess is due to 
hem and may bring their suit without his assistance. I do not think that 
his is a reasonable attitude for a lambardar to take up, and accordingly I 
-hink that the court below was correct in holding that it was part of the 
luty of the lambardar to make collections from co-sharers on this account. 
The co-sharers in the present case are in a greater difficulty because the 


ambardar has filed no accounts. The court below therefore on: this, 


zround and on the ground that the collections-were low directed that profits 
should be on gross rental. The grounds of second appeal argue that the 
collections were about 75 per cent. This is not correct. The collections 
were Rs. 975 out of Rs. 1,580 as found by the lower appellate court and this 
percentage is 61'7 per cent. which is not at all about 75 per cent. It was 
further argued that the court below was not correct in allowing future inter- 
sst at 12 per cent. per annum. Under Section 225 (2) of the Agra Tenancy 
Act a co-sharer is entitled to-receive interest on arrears of profits at 1 per 
cent per mensem. I see no reason why this rate should not apply until 
payment after the decree. In ground No. 6 it was argued that the lower 
appellate court had erred in omitting collection charges from the account, 
but learned counsel failed to show from the figure in the decree of 
Rs, 282-5-6 decreed to the plaintiff that there was no deduction of the 5 
per cent. collection dues. No case has been made out for the appellant. 
The appeal is therefore dismissed with costs. 
No ground has been made for a Letters Patent appeal. Permission 
is therefore refused. 
Appeal dismissed 


MOIN UDDIN (Defendent) 


Versus 
ABDUS SAMAD (Platniiff)* 

Municipalities Act, Secs. 321 end 245—Defendent sets np mill in bis bouse witb 
Municipal Boerd’s permission—Appeal against Board’s order filed by plaintiff 
(who owned adjoining bouse) under Sec. 318 dismissed —Civil suit by plein- 

tif for injunction restraining defendant from working his mill on the allega- 
tion that vibrations of engine caused cracks in plaintifs well—Not berred. 
The defendant applied to the Municipal Board for permission to set up 

a flour-mill in his house and the permission was granted to him on certain 
conditions. An appeal against the order of the Municipal Board granting 
permission was filed by the plaintiff under Section 318, Municipalities 
Act, but it was dismissed. ‘The defendant then set up his mill and worked 

it for sometime. Thereupon the plaintiff, whose house adjoined that of 
the defendant, brought a civil suit against the defendant for a perpetual 
injunction to restrain the defendant from working his flour-mill in his 
house on the allegation infer alia that vibrations of the engine of “the 
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defendant had caused cracks in the walls of plaintiff’s house. ‘The defen 
dant contended that he had set up his machine with the permission o 
the Municipal Board and the suit was barred by Sections 245 and 321 o 
the Municipalities Act. Held, that the present suit was not dir&ted t 
question the orders or directions af the Municipal Board. If any injury ha 
been caused to the property of the plaintiff he had certainly a right to see 
his remedy in the civil court. The remedy which he may seek in th 
civil court will not in any way interfere with the orders or directior 
given by the Municipal Board referred to under Section 321 of the Muni 
cipalities Act. Under the directions of the Municipal Board it may stil 
be open to the defendant to continue to work his mill but in consideratio: 
of the private rights of the plaintiff it would be incumbent on the defen 
dant to work his mill in such 2 manner that it may not cause any damag 
to the person or property of the plaintiff. 

First APPEAL from an order of Basu Briy BEHARI LAL, Additions 

Subordinate Judge of Allahabad. 


Ishaq Abmad for the appellant. 
Panna Lal and Shah Zamir Alam for the respondent. 


The following judgment was delivered by 


Ganca Natu, J.—This is a defendant’s appeal against the order o 
remand passed by the learned Civil Judge. The plaintiff-responden 
brought a suit against the defendant-appellant for a perpetual injunctior 
to restrain the defendant from working his flour-mill in house No. 104 ir 
mohalla Khalifa Mandi, Allahabad. The plaintiff’s house is No. 126 anc 
adjoins the defendant’s house No. 104. The defendant set up 2 flour-mil 
with a 45-50 H. P., engine in house No. 104 in September 1931 with th 
permission of the Municipal Board. An appeal’ was filed by the plaintif 
against the grant of permission by the Municipal Board to the defendant 
but it was rejected. Thereafter the defendant set up his mill and workec 
it for sometime. The plaintiff has stated his case in paragraph No. 4 -oi 
his plaint as follows:— 

The vibrations, sound and smoke of the defendant’s mill, have rendered 
the plaintiff's house uninhabitable. They have created 2 great nuisance. 
and affect the health adversely. The plaintiff's house has been cracked 
at different places on account of the vibrations, and all sorts of losses and 
mental and physical troubles were and are caused to the plaintiff. 

The defendant’s chief contention was that he had set up his machine 

with the permission of the Municipal Board and the civil court had there- 
fore no jurisdiction to try this suit. The trial court found in favour of the 
defendant and dismissed the suit holding that it was barred by Section 321 
of the Municipalities Act. On appeal the learned Civil Judge found that 
the suit was not barred and remanded the suit to the trial court for deci- 
sion. 
Against this order of remand the present appeal has been filed. The 
only question for consideration in this appeal is whether the suit is barred 
by Sections 245 and 321 of the U. P. Municipalities Act. Section 245 
lays down:— 

(1) If it is shown to the satisfaction of a board that any building or 
place within the limits of the municipality which any person uses or intends 
to use as factory or other place of business for the manufacture, storage, 
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treatment or disposal of any article; by reason of such use, or by reason of 

such intended use, occasions or is likely to occasion a public nuisance, the 

ap A ig a aa aa ae a 

ilding or place— 

J fay PE EE etary PE E ET to be 

SRAN a A , or (b) only to use, or allow to 

the building or place for ick purpose under such conditions or 

eats alterations as the board imposes or prescribes in the 

notice with the object of rendering the use of the building or place for 
such purpose free from objection. 


The defendant applied for permission for the setting up of his machine 
ind the permission was granted to him on certain conditions. An appeal 
igainst the order of the Municipal Board granting permission to the defen- 
lant was filed by the plaintiff under Section 318 of the Municipalities Act 
yut it was dismissed. Section 31 lays down:— 

(1) Any person aggrieved by any order or direction made by a board 
under the powers conferred upon it by Sections 180(1), 186, 205(1), 208, 
211, 222(6), 241(2), 245, 278, 285, or under a byelaw made under head- 
ing G of Section 298, may within 30 days from the date of such direction 
or order, exclusive of the time requisite for obtaining a copy thereof, appeal 
to such. officer as the Local Government may appoint for the purpose of 
hearing such appeals or any of them, or failing such appointment to the 
District Magistrate:— 

Provided that if, in the latter case, the District Magistrate be himself a 
Gieaiber’ af the: board, the appeal -ahali slic ta. che. Commissioner, 

(2) The appellate authority may, if it thinks fit, extend the period allowed 
by Sub-section (1) for appeal. (3) No appeal shall be dismissed or allowed 
in part or whole unless reasonable opportunity of showing cause or being 
heard has been given to the parties. 

Section 321 of the Act lays down:— 

(1) No order or direction referred ¢o in Section 318 shall be questioned 
in any other manner or by any other authority than is provided therein. 

(2) The order of the appellate authority confirming, setting aside or 
modifying any such order or direction shall be final: 

Provided ba: it shall be lawful for che a te authority, upon a 
tion, and after giving notice to the other party, to review any 
Bie asec S on pa ek ea 
of bis original order. 

Section 245 relates to public nuisances. If a person feels himself 
ggrieved by any order or direction made by a board under Section 245 
elating to a public nuisance, his remedy is provided under Section 318. 
“here can be no doubt that it is not open to any person to question any 
rder or direction of the Municipal Board made by it under Section 245 of 
he Act on the ground of any injury arising from a public nuisance. 

The sections referred to above do not relate to private nuisances and 
he remedies of persons in respect thereof. The words “public nuisance” 
ave not been defined in the Code. By virtue of Section 3 (44) of the 
zeneral Clauses Act it means a “public nuisance” as defined by the Indian 
enal Code. Under Section 268 of the Indian Penal Code a “public nui- 
ance” is an act or illegal omission 

which causes any common injurv. danger or annoyance to the public or to 
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the people in general who dwell or occupy property in the vicinity, c 
which must necessarily cause injury, obstruction, danger or annoyance 1 
persons who may have occasion to use any public right. 

The essence of the definition is that the injury, danger or anfoyanc 
must be to the public or to the people in general who occupy the propert 
in the vicinity or who use such public right. In the case ot a public nui 
sance a person cannot maintain a suit in respect of it unless he is able to shor 
that he has suffered a special damage thereby. Section 91, C. P. C. provide 
an exception to this rule and enacts that such a suit can be maintained eve 
without proof of special damage provided the consent of the Advocat 
General is obtained and the other conditions of the section are satisfe 
The section enacts only a rule of procedure and does not, as is made cles 
by Sub-section (2), deprive any person of any right which he may hay 
independently of its provisions. ; 

Sub-section (2) of Section 91, C. P. C. lays down:— 

Nothing in this section shall be deemed to limit or otherwise affect an 
right of suit which may exist independently of its provisions. 

Private nuisance includes all injuries to an owner or occupier in tk 
enjoyment of the property of which he is in possession without regard t 
the quality of the tenure; or in other words anything done to the hurt c 
annoyance of the land, tenaments or hereditaments of another, without an 
lawful ground of justification or excuse (vide Polock on Torts, p. 422) 
The Municipalities Act does not give any power to the boards to de: 
with the questions of private nuisances or parties’ private rights in respec 
thereof. 

In Abdul Qayum Khan through The Assistent Political Officer x 
City Boerd, Mussoorie,’ it was held 

although the Municipalities Act is an Act for local self Governmen 
it was never the intention of the Legislature to invest the municipal boar 
or the appellate authority under the Act to pronounce decisions upon di 
putes relating to private rights between private individuals or to undul 
encroach upon the said rights except upon the grounds of public healtl 
safety or convenience. 

The plaintiff has come here on the allegation that the vibra 
tions of the engine of the defendant have caused cracks in the wal 
of his house. It is one of the main grounds on which his suit is basec 
The Municipal Board did not give any license to the defendant to wor 
his factory or mill in such a manner as to cause damage to the privat 
property of his neighbours. The plamtiff’s cause of action has arisen fror 
the cracks which were caused according to him by the working of tk 
defendants’ mill. If any such injury has been caused to the plaintiff H 
has certainly a right to seek his remedy in the civil court. e remed 
which he may seek in the civil court will not in any way interfere with th 
orders or directions given by the Municipal Board referred to under Sectio 
321 of the Municipalities Act. Under the directions of the Municip: 
Board it may still be open to the defendant to continue to work his mi 
but in consideration of the private rights of the plaintiff it would be in 
cumbent on him (the defendant) to work his mill in such a manner tha 
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‘may not cause any damage to the person or property of the. plaintiff. - 
The learned counsel for the appellant has-relied on-Bhewani Prasad v. 


ablad\Singh*, Sheo Rem v. Sone Lal (Plaintiff) and the Municipal Board - 


f Kenouj?, Har Prasad-v. Emperor’, Ambika Prasad v. Emperor’ and 
{unicipal, Bosrd, Bara Banki v. Rajab Ali. These cases do not apply to 
he present case because the present suit is not directed to -question the 
rders or directions of the municipal board. I find that the order passed 
y the learned -Civil Judge is correct. There is no force in the appeal. 
t is therefore dismissed with costs. 

Permission to file a Letters Patent Appeal is granted. 


71930 A. L. J. 1039 1930 A. L J. 482 
#1932 A L. J. 579 *1936 A. L. J. 805 
tA. L R 1926 Ondh 413 


SHYAM SUNDER LAL AND ANOTHER (Plsintifs) 
versus 

DIN SHAH and oTHERS (Defendants)* 

“ransfer of Property Act, Sec. 53-A—Sait filed after coming into force of Sec, 
53-A—Trensaction arose before coming into force of that Section—W bether 
section applies—Scope of —Whether applies to leases. / 

2 suit is filed after the coming into force of Sec. 53-A, Transfer 
of Property Act, the provisions of that Section govern the case, even 
though the transaction came into existence before the coming into operation 
of that Section. 

The transfer of immoveable property contemplated by Sec. -53-A, Transfer 
of Property Act, includes 2 transfer by lease. 
LETTERS PATENT APPEAL against the decree of Hon’BLE Mr. JUSTICE 

BAJPAI, in S. A. No. 152 of 1933. 


Shiva Prasad Sinha and Shankar Sabai Verma for the appellants. 

G. S. Pathak for the respondents. 

The Court delivered the following judgment:— 

This is a plaintiffs’ appeal arising out of a suit brought for ejectment 
f the defendants from certain plots. The defendants pleaded that there 
vas a patta or lease of the plots in dispute with power to the defendants 
nd their heirs to plant grove and construct buildings. The Assistant 
Collector dismissed the suit. An appeal was preferred to the District 
fudge who would have heard the appeal even if the suit had been filed 
n Munsif’s Court, and who was therefore competent under Section 
69 of the Tenancy Act to dispose of the appeal if the whole matter was 
xefore him. He upheld the decree of the trial court. On appeal a learned 
Judge of this Court has come to the conclusion that the plaintiffs must fail 
ecause of the provisions of Section 53-A of the Transfer of Property Act 
which has a retrospective effect. 

Now before the addition of this section it was held by a Full Bench 
of this Court in Ram Gopal v. Tulshi Ras, that the doctrine of part per- 
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Appeal dismissed ` 
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formance applied in England had no force in India. Later their Lord- 
ships of the Privy Council in the case of Pir Beksh v. Mahomed Tabar, 
laid down that the doctrine of part performance would not apply to a 
case where an action had commenced before the enactment of Section 
53-A. At p. 659 their Lordships nated that the view expressed in that 
case must be understood to be referable to the state of the law b*fore the 
partial importation into it of the English equitable doctrine of part per- 
formance. Obviously Section 53-A could not affect a pending action. 
The learned counsel for the appellants has relied on a Full Bench case of 
the Patna High Court in Rem Krishna Jho v. Jainandan Jha®. But there 
too the action had commenced before the enactment of this new section 
which was therefore not applicable, and it was on this very ground that 
the learned Judges distinguished the Privy Council case already quoted 
above. A number of other cases have been relied upon by the learned 
counsel for the appellants, but with the exception of one case they are all 
cases where the suits were pending when the amendment came into force. 
Accordingly they are not really in point. The solitary case which may 
be said to support the contention of the appellants is the case of Cooverji 
H. Plumber 8 Co. v. Vasant Theosophical Co-operative Housing Society 
Ltd*. But that was also a case where there was no writing signed by the 
contracting parties from which the terms of the transfer could be ascer- 
tained. Section 53-A was therefore not applicable. In the course of the 
judgment the learned Judges, however, observed that as the amounts 
were paid prior to April 1, 1930, when Section 53-A came into operation, 
the section was not applicable. ‘These were observations which were not 
necessary for the purposes of the case, and S. 63 of Act XX of 1929 was 
apparently not brought to their notice. 

The case of Gauri Shanker v. Gopal Das®, decided by Mukerji, J. 
was also a case where the suit had been filed in 1929 before the coming 
into force of Section 53-A. On the other hand the case of Gajedhbar 
Misir v. Bechan Chamar®, decided by one of us, is a case directly in point 
where the suit had been filed after the coming into operation of Section 
§3-A, and it was held that the provisions of the section governed the case, 
although the transaction had arisen before the coming into force of the 
section. 

In the case of Tota Ram v. Ram Lal", decided by a Full Bench of 
which one of us was a member, the point was made clear that Section 63 
of Act XX of 1929 had prevented only certain specified sections from 
having a retrospective effect, and therefore by implication it was intended 
that other sections should have such an effect. As regards the other 
sections not specified, the provision in (d) is to the following effect: 

And nothing in any other provision of this Act shall render invalid or 
in any way affect anything already done before che first day of April, 1930, 
in any proceeding pending in a Court on that date. 

The provision quoted clearly means that so far as the sections other 
than those specified in this Section 63 are concerned, nothing in them 
shall render invalid or in any way affect anything already done before the 
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first day of April 1930, when any action is pending on that date, that 
is to say, where the transaction had taken place before April 1, 1930, and 
an action in respect of it is actually pending on that date, the new sections 
would not affect the rights of parties in such litigation. It follows that 
the legislature intended that where no such action was pending on April 
1, 19309 then the provisions of these sections would be applicable even 
though the transactions came into existence prior to that date. 

Now Section 53-A merely creates a bar against the transferor from 
enforcing against the transferee any right in respect of the property, 
when possession has been delivered, on the sole ground that there was no 
registered document. ‘There is no reason why this bar should not come 
into existence by operation of law on April 1, 1930; when no litigation 
in respect of it was pending and the defendant was in possession. - 
after the defendant had an absolute protection under this section and he 
can resist a suit subsequently filed on the ground of having acquired an 
absolute right under this section on April 1, 1930. From this point of 
view it may even be said that he is not seeking to give a retrospective 
effect to Section 53-A, but is really claiming protection under that section 
with effect from April 1, 1930, the date on which it came into effect. 

The only point that remains for consideration is whether Section 
53-A is applicable to leases also. No doubt Section 105 defines a lease as 
a transfer of a right to enjoy such property and does not speak of a transfer 
of an interest in such pro . But Section 108(B)(j) speaks of the 
lessee transferring the whole or any part of his interest in the property. 
Similarly Sec. 111(d) and (e) refer to the interest of the lessee and the 
lessee yielding up his interest. It is also to be noted that Section 53-A 
has been added in Chapter I of the Transfer of Property Act which 
contains a general provision governing all transfers. Indeed Section 117 
which makes the provisions of Chapter V not applicable to such leases for 
agricultural purposes would not ake out even leases from the operation 
of the provisions in Chapter II. Several sections in this chapter show 
that the legislature intended that a lease should be treated as a transfer of 
property. Section 6(1) prevents a lessee of an estate under the manage- 
ment of a court of wards from being authorised to assign his interest as 
such lessee. Section 10 specially mentions a lease as being one of the kinds 
of transfer contemplated in that section. Similarly Section 12 implies 
that lease is a transfer of property. Illustration (s) to Section 25 is of 
a lease of a farm, and so is also the illustration to Section 42. If a lease of 
property were not to be regarded as a transfer of property within the mean- 
ing of Chapter II, a considerable difficulty would be caused by not apply- 
ing provisions like those in Sections 43, 52 etc., to such a transfer. We 
must therefore hold that the transfer of immovable property contemplated 
by Section 53-A includes a transfer by lease. 

We accordingly dismiss this appeal with costs. 

Appeal dismissed 
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RAM SARUP (Defendant) 
Versus 
KANIZ UMMEHANI (Plaintiff)* 
Civil Procedure Code, Sec. 104(2) and Letters Patent, Cl. 10—Order®of a singl 
Judge of High Court passed in appeal from en order—Further appeal unde 
Clense 10 of Letters Patent maintainable. 

In a suit for a declaration that certain property was not liable to attach 
ment and sale an injunction was granted by the court below. As tt 
valuation of the suit was more than Rs. 5,000 a first appeal from orde 
was filed in the High Court and a learned Judge of the High Court modi 
fied the order for injunction. On a Letters Patent Appeal being file 
from this order, a preliminary objection was taken that no appeal wa 
maintainable. Held, that Section 104(2), Civil Procedure Code, doe 
not contain any express provision which would suggest that the provi 
sions of the Letters Patent have been abrogated. Accordingly unde 
Clause 10 of the Letters Patent an appeal lies from the order of the singl 
Judge passed in appeal. Held, further, that the permission of the Judg 
was not necessary under Clause 10. 

LETTERS PATENT APPEAL against the order of HoN’BLE MR. JUSTICI 
J. W. Arrsor in F. A. F. O. No. 146 of 1934. 


Haribans Sabai for the appellant. 


The respondent was not represented. 
The Court delivered the following judgment:— 


A preliminary objection is taken to the hearing of this appeal that ni 
Letters Patent appeal lies. In a suit for a declaration that certain pro. 
perty was not liable to attachment and sale an injunction was granted by 
the court below. As the valuation of the suit was more than Rs. 5,000 
a first appeal from order was filed in this Court and a learned Judge ot 
this Court has modified the order for injunction. A Letters Patent appea 
has been filed from this order. 

Two points are urged in the objection. The first is that this is 4 
second appeal from an order passed by the trial court, and that accord- 
ingly under Section 104(2) no such appeal lies; the second is that thc 
order for injunction is not a judgment and no appeal lies under Clause 
10 of the Letters Patent. 

As regards the first point, reliance is placed on Pisri Lal v. Madan 
LaF, in which case it was certainly held that where an order had been 
passed by a single Judge of this Court in an appeal from an order nc 
further appeal. under the Letters Patent was maintainable. The learned 


4 


' Judges thought that the matter was concluded by the pronouncement of 


the Full Bench in Mubemmad N. U. Khan v. Ibsan Ullah Khan’. With 
great respect we may point out that the point decided by the Full Bench 
was not exactly the same point which arose, though it cannot be doubted 
that there were observations in the judgment suggesting that when an 
appeal is provided in the Code of Civil Procedure, there cannot be an- 
5 *L. P. A. 69 of 1935 (connected with L. P. A. 77 of 1935) 
*L L, R. 39 AlL 191 "I. L R, 14 AIL 226 


.I. J. R. HIGH COURT i ' 1327 


ther appeal under Clause 10 of the Letters Patent. 
There is, however, one material distinction between the provisions 
f the old Code and those of the new Code. In the Code of 1882 there 
rag no’exemption as regards any special law that may be in force for the 
ime being, and the Code of Civil Procedure, except as regards certain 
nactmen#s mentioned in Section 4 and other similar sections, would 
fpersede all such Jaws. In Clause 35 of the Letters Patent there was a 
lear provision that the Letters Patent are subject to the legislative 
owers of the Governor-General in Council. It was accordingly 
hought that the Code of Civil Procedure would prevail against. the pro- 
isions of the Letters Patent. 
In the new Code of 1908 there is a special provision in Section 4 to 
he effect that 
in the absence of any specific provision to the contrary, nothing in this 
Code shall be deemed to limit or otherwise affect any special or local law 
now in force or any special jurisdiction or power conferred, or. any 


special form of procedure prescribed, by or under any other law for the. 


time being in force. 

It follows that unless there is any specific provision to the contrary 
1 this Code of Civil Procedure, it cannot affect any special law or special 
urisdiction or power which is. conferred on the High Court. The 
etters Patent undoubtedly confers such special jurisdiction and power. 
t would, therefore, follow that the provisions of the Letters Patent are 
ived by virtue of Section 4, unless there is specific provision to the con- 
rary. We do not find- any specific provision in Section 104 showing 
hat that section is.intended to apply to Letters Patent Appeals as well. 
‘he opinion expressed by the Division Bench in Pisre Lal’s case has not 
een followed in other High Courts. 

It seems to-us that it is not necessary to refer this point to a Full 
ench because of one important circumstance. At the time when the 
ase of Piare Lal was decided the new Code of Civil Procedure had come 
ito force and its provisions could be considered by the Bench to super- 
>de the provisions of the Letters Patent. Thereafter Clause 10 of the 
etters Patent was amended in 1929 when a right of appeal has been 
lowed from every judgment of a single Judge where leave is granted. 
is this latest provision in the Letters Patent has not been superseded by 
ny oe of the Code of Civil Procedure, we think that it must 
revail. ! 

It may further be pointed out Section 104(1), C. P. C. itself pro- 
ides “save as otherwise expressly provided .. . by any law for 
3e time being in force”. Accordingly the prohibition contained in that 
ib-section that an appeal shall not lie from any other orders would not 
pply to a case where an appeal is provided for under the Letters Patent. 
t may, however, be conceded that this saving clause does not occur in 
ub-section @) of Section 104. But under the corresponding Section 
88 of the Old Code where the words were “orders passed in appeal under 
his section shall be final”, their Lordships of the Privy Council in 
lurrish Chunder Chowdbry v. Kalisunderi Debi, observed that Sectfon 


3IL. R. 9 Cal. 482 at 492 


1328 HIGH COURT [19: 


§88, which has the effect of restricting certain appeals, does not ap 
to a case where the appeal is from one of the Judges of the High Co 
to the full Court. Obviously Section 104(2) was intended to perly 
appeals where allowable under the Code of Civil Procedure. In any « 
Section 104(2) does not contain any express provision which wo 
suggest that the provisions of the Letters Patent have beerf abrogat 
We accordingly hold that under Clause 10 of the Letters Patent, 
appeal lies from the order of a single Judge passed in appeal. 

It is next contended by the learned counsel for the respondent t 
permission of the Judge was necessary under Clause 10. This content 
cannot be accepted. Under Clause 10 an appeal lies from the judgm 
of a single Judge of this Court in every case in which the judgmen: 
not passed in the exercise of appellate jurisdiction in respect of a dec 
or order made in the exercise of appellate jurisdiction by a court subj 
to the superintendence of the High Court, that is, not being a secc 
appeal (or revision or exercise of power of superintendence). Wh 
however the learned Judge has an order in the exercise of appell 
jurisdiction in respect of a decree or order made in the exercise of apy 
late jurisdiction by a court subject to its superintendence, i.e., in secc 
appeal, the certificate of the Judge that the case is a fit one for apf 
would be necessary. We accordingly overrule this preliminary objecti 

The only point taken in appeal is that the trial court having impo 
certain conditions before issuing the injunction, a learned Judge of 1 
Court hearing the appeal was not competent to alter that order. T 
argument is wholly untenable. The learned Judge pointed out that 
one case at least the court below had passed an order without the rec 
being before it. He has reconsidered the matter and come to the conc 
sion that the injunction should be issued unconditionally. We do : 
think that this is a fit case in which we should interfere in a Letters Pat 
Appeal. The appeal is dismissed with costs. 

Appeal disinis 


RAZINA KHATUN anp oTHers (Defendants) 
Versus 


ABIDA KHATUN (Plhsintif) AND OTHERS* 


Transfer of Property Act, Sec. 53—Mobammedan busbaend—Transfers prope 
to bis wife in satisfaction of ber dower debt—Transection genuine—Sec. 
T. P. Act trapplicable—Remedy of other creditors sender the Insolver 
Act. 

Where 2 Mohammedan husband transfers certain property to his wife 
satisfaction of the prompt dower debt due to her and the transaction 
sale is a genuine one, it is not open to the other creditors of the husband 
avaid the transaction merely on the ground that the effect of it was 
give preference to one creditor over the others, even though it be sho 
that this was 2 fact known to the wife (transferee). In a case of st 
fraudulent preference the proper remedy of the other creditors, if ther 

. not sufficient property Ieft to meet their claims, is to approach the 


"FP, A. 12 of 1933 


a J-B HOGH COURT 1329 


solvency court within two years of the transfer and get the debtor adjudi- 
cated an insolvent, in which case they would be placed on the same footing 
a i preferred creditor and the transfer would be avoided by the insol- 
vency court. 
Frast APPEAL from a decree of B. D. KaNnzon EsQ., Subordinate 
lge of Moradabad. 


A. M. Khwaja for the appellants. 
Mubemmad Ismail and K. Masud Hasan for the respondents. 


The Court delivered the following judgment:— 


This is a defendants’ appeal arising out of a suit brought for a decla- 
on that the properties in suit are owned and possessed by the plaintiff 
| cannot be attached and sold in execution of a decree obtained by the 
acipal defendants against the plaintiff’s husband. According to the 
intiff, a sum of Rs. 52,000 was due to her as her dower her 
band and in satisfaction of that claim the husband transferred the 
perty in suit to her on January 4, 1930 and got the sale deed regis- 
‘d, followed by mutation of names in her favour. Her case is that 

defendants who have a money claim under an award, later incor- 
ated in a decree, have no right to attach these properties. The defen- 
ts in their written statement denied that any dower was due to the 
ntiff and pleaded that the sale deed relied on by her had been fraudu- 
‘ly and fictitiously executed without any consideration, with the inten- 
ı dishonestly to evade payment of the defendant’s decretal amount 

. that the plaintiff is not the owner in possession of the properties in 
. The issue framed as regards this plea was 

does the sale deed relied on by the plaintiff represent a genuine and valid 
transaction of sale for consideration, or was it executed fraudulently and 
without consideration to defeat the defendants decree-holders. 

There was another issue as to whether the claim was barred by Sec- 
is $2 and 53 of the Transfer of Property Act. The Court below has 
nd that the amount of the dower debt due to the plaintiff was in 

> Rs. 52,000 and has accepted as proof of it an entry in a diary in the 
dwriting of the deceased husband of Mst. Razina Khatun, who was the 
1 brother of the plaintiff's husband. The learned counsel for the 
2ndant is unable to contest this finding. 

The court below has further fad that the dower was in fact 
mpt and that the transaction of sale was a genuine one with the 
ntion that the properties should pass from the husband to the wife, 

that the wife thereafter Bared actual possession of the properties. 
128 therefore upheld the transaction as being a good transaction for 
le and made in good faith. 

In appeal the findings of the oe Subordinate Judge are chal- 
red, except as to the amount of the dower debt. In the first place, it 
ontended that no dower debt was payable because the plaintiff Abida 
tun in her cross-examination admitted that she and her husband had 
1 on good terms upto the period of 8 or 9 years and said 

I demanded my dower debt as soon as our relations became strained. I 
demanded the dower debt on the very next day about 8 or 9 years ago. 
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Maulvi Izduddin (ber husband) replied that he would pay off when tl 

property would be divided. I demanded the dower debt for the first tin 
OE et eC ee enna EO Deena after a peric 
of every 2 or 3 months. 

It is therefore contended that time began to run against her sor 
8 years before she was examined when she first made the denfand. Bu 
under Article 103, Limitation Act, time begins to run not from the dat 
of the demand but from the date of the refusal. In the absence of an 
allegation in the written statement, we are unable to interpret the admit 
sion made by the plaintiff as meaning that her husband had refused tt 
payment of the dower debt. Indeed her statement rather suggests th: 
he promised to pay it, though he wanted time until the property w: 
divided. We are therefore unable to hold, on any admission made by th 
plaintiff, that her claim for dower had become barred by the time whe 
the sale‘ deed was in her favour. 

No doubt there are some circumstances which are very suspiciou 
Apart from the relationship of husband and wife between the partie 
the sale deed appears to have been executed by the husband himself : 
Amroha and not in their residential village and stamp papers had bee 
purchased by him and it was he himself who presented the document fc 
registration. He was however at that time accompanied by his son, wh 
might be representing his own mother. There is also this fact in favot 
of the appellants that shortly before the execution of the sale deed tt 
present defendants had obtained an award in their favour under whic 
Izd Uddin was liable to pay Rs. 5,962-9-0. As against this we hav 
the fact which has been well established that the amount of the dows 
debt was Rs. 52,000 and that that debt was due. We have also the fac 
that after the registration of the sale deed mutation of names was dul 
effected. The case of the defendants that the husband continued to In 
with his wife in the same house may well be accepted because unless tt 
feelings were really strained, he might continue to live in the same hou: 
with the permission of his wife even after a genuine transfer had bee 
made in her favour. There is however no satisfactory evidence to sho 
that the income of the estate was appropriated by the husband himse 
without the consent of the wife or that the wife never obtained posse: 
sion of the property sold to her. We must therefore accept the findin 
of the court below that a transfer of property took place and that the: 
was an intention in the minds of both the parties that the property shoul 
pass from the husband to the wife. 

At the same time, there seems to be every reason to believe that tt 
intention of the husband was dishonest and he wanted to give preferenc 
to his wife over the defendants who had obtained the money decr 
against him. He very probably intended to defeat and delay their clain 
and perhaps also to cheat them. The wife, on the other hand, eve 
though knowing that a decree for money had been obtained by the defer 
dants, might well like to have her debt satisfied first as it was earlier j 
date and was much larger in amount. Even if she were aware that tl 
transfer of the property to her was tantamount to giving her preferenc 
over the other creditors, the transaction itself would neither be illeg: 


+ 
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or void sb initio. "Their Lordships of the Privy Council in Musaber 
thu v. Lala Hakim Lal’ laid down that where it was found that the 
‘ansfer impeached was made for adequate consideration of genuine debts, 
id ut reservation of any benefit to the debtor, it followed that no 
round for impeaching it lies in the fact that the plaintiff who also was 
creditortwas a loser by payment being made to this preferred creditor— 
vere being in the case no question of bankruptcy. In a case of such 
‘gudulent and undue preference shown: to one creditor over the others, 
re remedy of the aggrieved party, if there is not sufficient property left 
» meet their claims, is to approach the insolvency court within two years 
f the transfer and get the debtor adjudicated an insolvent, in which case 
xey would be placed on the same footing as the preferred creditor and 
ne transfer would be avoided by the insolvency court. But where the 
ggrieved party fails to see the remedy provided by law and allows the 
eriod of two years to elapse, it is not open to such party to avoid the tran- 
iction merely on the ground that the effect of it was to give preference 
> one creditor over the others even though it be shown that this was a 
ct known to both the parties. 

The learned counsel for the appellants has strongly contended before 
s that the provisions of Section 53 of the Transfer of Property Act 
rould be applicable, unless and until it is shown that the plaintiff was 
transferee in good faith and for consideration, and it is therefore urged 
rat if the plaintiff was aware of the defendant’s claim or was in a posi- 
on to ascertain the true facts and made no enquiries and took no steps 
) find out, then she cannot be said to have acted in good faith. In view 
f the exposition of the law as made by their Lordships of the Privy 
council this contention cannot be accepted. Where there is no adequate 
onsideration given and the trarisferee is aware of the claims of other 
reditors,- certainly he cannot be said to be acting in good faith. But 
rhere full consideration is given, then a mere knowledge of the fact 
hat there may be claimants or other creditors would not necessarily 
nport bad faith on the part of the transferee into the transaction. 

In the case of Subs Bibi v. Balgobind Das? where a husband had sold 
is property to his wife in satisfaction of her deferred dower debt and 
ibsequently a creditor obtained a money decree and in execution at- 
iched the property so transferred, and when her petition was disallowed 
je brought a suit for a declaration of her right, it was held that if there 
as in fact a subsisting debt due for dower from the husband to the wife 
nd he transferred and she accepted the 0-4-0 share in satisfaction of it, 
ye transaction was a perfectly legitimate one and no court had any power 
> disturb it. It was for the defendant the judgment creditor, to estab- 
sh either that the deferred dower debt did not constitute such a present 
onsideration as would support the sale, or that the transaction was merely 


olourable and a fictitious one, which was never intended to have opera- _ 


on or effect, either as a transfer of the property or an extinguishment 
f the dower debt; and that, despite what appeared in the sale deed, the 
arties remained in precisely the same position as before it was executed 
he 0-4-0 still remaining the property of the vendor and as such lidble 
11 L R. 43 Cal 521 fL LR. 8 AlL 178 
169 ae 
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to attachment. It has now been made clear by their Lordships of tt 
Privy Council in the case of V. E. A. R. M. Firm v. Maung Ba Kyin® th: 
where the ostensible owner of a property under a registered sale dee 
institutes a suit under Order 21, Rule 63, C. P. C. to establish his righ 
thereto, the burden of proof to show that the sale is a fraudulent one 
on the creditor who has attached the property for somebody élse’s deb 

It was laid down in the Full Bench case of Hemira Bibi v. Zubed 
Bibi* that a wife’s dower is a debt like all other liabilities of the husban 
and, whether prompt or deferred, is a debt due from the husband to tt 
wife and that she is his creditor. The case of Akrem-un-nissa Bibi v. Mu. 
tafa-un-nissa Bibi is clearly distinguishable. In that case under the arbitr: 
tion award itself it was provided that the husband would have some bene 
fit of the property transferred, for there was an express condition lai 
down in the award that the husband ghould have the right of residence i 
the dwelling house and that the wife should have no power to transfer tt 
property during the lifetime of her husband without his consent. | 
was in view of these provisions as well as other circumstances in the ca 


that the Bench held 
in our view these provisions show that the husband was careful to pre 
tect his own interests in the praperty and that he never intended to sw 
render the beneficial ownership. 

The court accordingly held that the property had not in fact passe 
to the wife, but that the husband hinelt had remained in possession an 
enjoyment of the property and that therefore the transaction was reall 
a colourable and fictitious one. It further found that the arbitratc 
was party to the fraud and collusicn of the husband and the wife. 

In the present case no benefit was reserved for the husband. N 


-doubt the amount of the dower debt was large which is nothing unusua 


We have found that it was in fact due. Therefore it was a case of a 
out and out sale, and in the absence of proof that the transaction was 

wholly bogus and colourable one, we cannot allow it to be avoided o: 
the mere ground that the intention was to give preference to the wit 
over the present defendant. The defendants seem to have lost their prc 
per remedy, namely, of approaching the insolvency court and setting th 
transfer avoided on the ground of such fraudulent preference. It ; 
therefore not possible in this case to give any relief to the defendant: 
The amount of Rs. 5,962-9-0 which was awarded to them consisted c 
two parts, the bulk being an amount due to them on account of profits fc 
previous years and a sum of Rs. 1,495-6-0 due as compensation for th 
deficiency in the field property allctted to them. The arbitrator, how 
ever, did not create any charge in their favour on account of this amoun 
of compensation as he might well have done, but simply gave them 

money decree. The rights of the defendants therefore merged in th 
award in the decree. It is not now possible to invoke the analogy of th 
provisions of Section 120 read with Section 55, Sub-section (4) (b) u 
the Transfer of Property Act and hold that the charge should be declare: 
in favour of the defendants. The provisions of that Act apply to privat 


*L LR. 5 Rang. 853 £7 A. L J. 1025 
"L L R. 51 AML 595 
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ransfers and cannot apply to decrees based on an award which itself 
oes not contain any ris ae that a charge has been created. A fur- 
her difficulty in the way of the defendants is that no property is speci- 
ied, and it is not possible to ascertain what was the real property for 
rhich this compensation was awarded and it would not be easy to specify 
he prope#ty on which a charge exists. We are, therefore, unable to give 
ny relief to the defendants. 

We, however, feel that the defendants have been cheated out of 
heir money. The evidence shows that the plaintiff obtained the sale deed 
f almost the entire property owned by her husband leaving a few odds 
nd ends which are not worth much. The husband himself is now dead 
nd the decree cannot be executed against him personally. In these cir- 
‘umstances, we think that the parties should bear their own costs of this 
ppeal. The appeal is, accordingly, dismissed but without any order as to 
O8ts. 

Appeal dismissed 


FULL BENCH 
MARIAM AND ANOTHER (Applicants) 
i VETSHS 
AMNA THRouGH SAIDUL RAHMAN (Opposite party)* 

Svi Procedure Code, Sch. Il, Para. 1 end Or. 32, R. 7—Next friend or guardien 
ad litem—Must obtain leave of Court for agreeing to refer suit to arbitration 
—Leave must be obtained before applying for an order of reference—Omis- 
sion to obtain leeve—Order of reference (and award and decree) votdable 
at option of minor—Either in suit itself or by a seperate suit—Minor’s objec- 
tion relating to invalidity of reference overruled by trial Court—Order open 
to revision—Sch. II, Pera. 15—Objection to invalidity of reference—Comes 
within purview of Para. 15. 

Para. 1, Sch. Il, Civil Procedure Code, is subject to the provisions of 
Or: 32, R. 7, C. P. C. Accordingly the next friend or guardian ed litem 
of a minor, who is a party to a suit, must obtain the leave of the Court, 
expressly recorded in the proceedings, under Or. 32, R. 7, C. P. C., for 
entering into an agreement to refer the matter in difference to arbitration, 
and such leave must be obtained before an application for an order of 
reference is made. Omission of the next friend or guardian ad Hiem to 
obtain such leave renders the order of reference and the award and the 
decree based upon it voidable at the option of the minor as against all 
the parties. Such an order of reference and the award can be assailed by 
the minor either in the suit itself or by a separate suit. Where the Court 
that made the reference to arbitration overrules the objection on behalf 
of the minor that the reference is invalid inasmuch as the leave of the Court 
had not been expressly recorded in the proceedings, and passes a decree in 
accordance with the award, the order of the Court can be challenged by. 
an application in revision under Sec. 115, C. P. C., but not by an appeal. 

Per SULAMAAN, C. J. and Haras, J.—There is a clear distinction bet- 
ween the proceedings before an arbitrator and the proceedings in the Court 
itself, whether before the reference is made to the arbitrator or after the 
receipt of his award. So far as proceedings before the arbitrator are con- 


*Civ. Rev. 96 of 1935. 
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Cr cerned they can be taken exception to by way of objection to the awar 
ae when it is delivered and the trial court has exclusive authority to conside 
ee such objections and to dispose or them finally. Whether it decidgs then 
MARIAM in favour of the objector or against him the matter cannot be reopene: 
v. in the appellate or revisional court because at the very most the trial cour 
ae has erred on a point of law in deciding the objection in the eway it ha 


done. But so far as the proceedings before the court itself are concerne 
that court cannot be made the sole judge of the propriety of its ow 
proceedings. In such a case, cherefore, even if the proceedings hav 
terminated in a decree in terms of an award and even though no appea 
lies from such a decree, it is opea to the High Court to interfere in revi 
sion and set aside the orders which have been passed by the trial cour 
itself, provided they are vitiated either by want of jurisdiction or illegality 
or irregularity in the exercise of jurisdiction. 

Per SULAIMAN, C. J. and Harxs, J., (lanar Anman, J. dissenting) :— 
An objection to the validity of the reference to arbitration on the groun 
that the reference was illegal because of the absence of the leave of thi 
court as required by Or. 32, R. 7, C. P. C., comes within the purview 
of Para. 15, Sch. I, C. P. C. 


Cv REVISION against the order of the Munsif of Pilibhit. 
The following is the Referring Order:— 


Iqbal Abmed, Iosa Armap and Harries, JJ.—There is considerable conflict of judicia 
H PEA J opinion on the questions of law that have been argued before us and having 
' 7 regard to the general importance of those questions we have decided to ‘efes 

them for decision to a larger Bench. 

The matter has been brought before this Court by means of an applicatior 
in revision which is directed against 2 decree passed in accordance with an awarc 
by the Munsif of Pilibhit. een to arbitration was made in a pending 
suit on an application being made by all the parties to the suit. One of the 
defendants to the suit was however 2 minor and the application for the order 
of reference was made on his behalf by his guardian ed litem. The guardian 
ad litem did not obtain the sanction of the court for agreeing to refer the suit 
to arbitration and the question that arises is whether his omission in this respect 
Vitiates the reference made by the court. The decision of this question depends 
on the answer to the question whether Paragraph 1 of the second schedule to 
the Code is subject to and controlled by the provisions of Order XXXI, Rule 7 
of the Code of Civil Procedure. This question arose for decision in Herdeo 
Sabet v. Gauri Shenker, I. L. R. 28 All. 35, when the old Code of Civil Proce- 
dure (Act XIV of 1882) was in force and was answered in the negative. Sec- 
tion 462 of the former Code provided -hat no next friend or guardian for the 

suit shall, without leave of the court, enter into an a t or compromise 
on behalf of a minor, wile aaa friend 
or guardian. These provisions have been re-enacted in Order XXXII, Rule 7 
of the present Code with this addition that Rule 7 enjoins that the leave of the 
court must be “expressly recorded in th: proceedings.” This difference between 
the previous and present enactments does not however affect the decision of 
the question before us. 

Section 506 of the former Code prescribed the procedure for an application 
for order of reference and provided that “if all the parties to a suit desire that 

e any matter in difference between them be referred to arbitration, they may 
apply to the court for an order of reference.” Paragraph 1 of the second 
schedule to the present Code corresponds to Section 506 of the former Code 
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ith this difference that the word “desire” in the former Code has been replaced 
r the word “agree” in the present Code. ‘The question whether by this altera- 
on the legislature intended to make it imperative that leave of the court be 
tained by a next friend or a guardian ad litem of a minor before consenting to 
fer the matter in dispute in a pending suit to arbitration was debated and 
iscussed i the Full Bench case of -Lutewen v. Lachya, J. L. R. 36 AlL 69, but 
‘as not expressly decided as the decision af the case turned on another point. 
wo of the learned Judges constituting the Bench however expressed the opinion 
vat substitution of the word “agree” for “desire” did not in any way shake the 
ithority of the decision in Herdeo Sabai v. Gauri Shenker, I. L. R. 28 All 35. 
ichards, C. J. considered that there was a mere “slight change in the wording 
í Paragraph 1 of the second schedule” and that “much weight” cannot be 
ven to “this verbal alteration.” Ryves, J. was also of opinion that the legisla- 
ire did not “by substituting the word ‘agree’ in Paragraph 1 of the second 
shedule of the new Code, for ‘desire’ in Section 506 of the old Code,” intend 
iat the proceedings under Paragraph 1 should be controlled by Order XXXII, 
ule 7. Banerji, J. did not express any opinion on the point. 

Having regard to the two decisions of this Court noted above it must be 
lmitted that this Court is committed to the view that the mandatory provisions 
> Order XXXI, Rule 7, C. P. C. have no application to an agreement for 
ference to arbitration by the next friend or the guardian ed litem of a minor. 
lost of the other High Courts have however taken the contrary view, vide 
tunlure Vijaya Remayya v. Dovuluru Venkatasubba Rao, I. L. R. 39 Mad. 
53, Chejju Mal v. Tarloki Nath, A. I. R. 1926 Lah. 665, Sadashivappe Geng- 
pe v. Sengappa Chenvirappa Mabemedhoti, A. I. R. 1931 Bom. 500 and 
olennr Bibi v. Abdul Semad, I. L. R. 58 CaL 628. In the last mentioned case 
e point was not expressly decided, but the observations contained in the-judg- 
ent at pages 642 and 643 of the report show that the court considered that the 
vision as to the leave of the court being obtained by the next friend or the 
iardian ed litem of a minor governed applications for an order of reference 
| arbitration. ‘The view expressed by this Court on the question is not shared 
r any High Court in India and we, therefore, consider it desirable that there 
ould be an authoritative pronouncement on the question. If it is decided 
at Order XXXII, Rule 7, C. P. C. is applicable to applications for an order of 
ference to arbitration, the further question that arises is whether or not the 
ave must be obtained before the agreement to refer the suit to arbitration is 
ed in court. In this connection it may be pointed out that it was observed in 
svuluru Vijeya Remayys v. Devulurn Venkatasnbba Rao, I. L. R. 39 Mad. 
3 at 863, that it was “implied in Lakshmene Chetti v. Chinnatbembi Chetti, 
L. R. 24 Mad. 326, that ‘the leave may be obtained either at the time of 
reeing to refer or after the award’. ” 


The other questions of law that have been argued before us arise out of the 
eliminary objection raised on behalf of the opposite party that, as the court 
low passed a decree in accordance with an award, this Court has no jurisdic- 
m to entertain an application in revision against that decree. The divergence 
judicial opinion on these questions is almost bewildering. It is unnecessary 
r the purposes of the present order of reference to examine the case law prior 
ı the decision of their Lordships of the Privy Council in Gbwlem Kben v. 
nhemmed Hassan, L L. R. 29 Cal. 167. It was pointed out by their Lord- 
ips in that case that the decision of the Indian court on the provisions of the 
xde of Civil Procedure relating to arbitration “are so conflicting that it ofy 
useful to state generally the conclusions at which their Lordships have arrived 
L some of the disputed points brought to their attention in the course of the 
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Cv argument.” We however find that, far from setting at rest the conflict in th 
—— earlier judicial decision the decision of their Lordships has been variously inter 
133% ee AL 
Wist In Ghulem Kbems case there was a reference to arbitration in a pendin 
v. suit through the intervention of the court. Some of the parties to the suit wer 
AMMA minors and their guardian ed Htem did not obtain the leave of the court fc 
Iqbal AB , referring the suit to arbitration. One of the questions in issue between th 
J. ‘parties was whether the civil court had jurisdiction to entertain the suit. Th 
| Herriet, J. arbitrators submitted their award in which, amongst the other matters in disput: 
they decided that the suit was cognizable by the civil court. Objections to tł 

award were overruled and an application to set aside the same was refused b 

the Subordinate Judge who duly passed a decree in accordance with, and not } 

excess of, the award. ‘The defendants “filed an application for leave to appe: 

to the Chief Court” of the Punjab and the learned Judge who dealt with tt 

same, being of the opinion that no appeal lay, and that the proper remedy c 

the defendants was to file an application in revision, “allowed the applicatio 

to be amended, so as to make it one for revision, in case the court that heard tł 

appeal should decide that no appeal would lie.” The question whether the decre 

was appealable was referred to 2 Full Bench which answered the question in tl 
negative. The case was then put before a Division Bench of the court whic 
treated the appeal as an application in revision under Section 622 of the Coc 

of Civil Procedure of 1882. One of the grounds urged before the court 'i 
revision was that the award was bad as the guardian ed litem of the minc 
defendants had not obtained the leave of the court to refer the case to arbitr; 

tion. This ground was overruled and it was observed by the learned Judę 

that although the decision of the Subordinate Judge on the point “was oppose 

to a previous decision of a Full Bench of the court, yet in revision they coul 

not interfere merely on the ground that the Subordinate Judge had acted o 

an erroneous view of the law.” In the result the Bench modified the decree c 

the Subordinate Judge in one immaterial respect but substantially dismissed tl 
application in revision. “The defendants then filed an appeal before His Majest 

in Council and their Lordships of the Judicial Committee agreed with the opinio 

of the Full Bench that no appeal lay from the decree of the Subordinate Judy 

They also held that the application in revision against that decree was incom 
petent. In this connection their Lordships observed that “In case of an awar 

a revision would be more objectionable than an appeal...... If an appkcatio 

in revision were admissible in a case like the present the finality of any awar 
would be open to question .. The application. in revision in the present ca: 

was avowedly an application to set aside the award. As such it was plainl 
rohibited by the Limitation Act . . In the next case even if the applcatio 
ve eee Ge ca es ee 
Section 622.” After expressing this opinion their Lordships added that “inas 

much as . ..the application in revision was incompetent it would be a wor 

of supererogation to discuss the various objections raised by the appellant ż 

the High Court. It is enough to say that in their Lordshi ee ee 

not appear to have been any substance in any one of Tt is -strongl 
pressed by the counsel for the opposite party that the decision in Ghulem Kbar 

case is an authority for the proposition that, once objections to the validity c 

an award are overruled by the court that made the reference to arbitration an 

a decree`is passed in accordance with the award, the decree cannot be challenge 

either by way of appeal or by an application in revision, even though th 
prBvisions of the Code as regards all the parties to the suit agreeing to a referenc 

to arbitration may have been violated and the reference may have been only a 

the instance of some of the parties to the suit, or the guardian ed litem may no 
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ive obtained tue leave of the court before agreeing to refer the suit to arbitre. 
On. . 

The argument of the learned counsel that no appeal lies against a decree 
assed Ìn accordance with an award was given effect to by this Court in the 
ull Bench decision in Latewan v. Lachys, I. L. R. 36 AlL 69, and there are 
sservationg contained in the judgment of the Full Bench which lend counte- 
ance to the contention that even an application in revision against such a decree 
ınnot be entertained, 

The grounds for setting aside an award were specified in Section 521 of the 
d Code which substantially corresponds to Paragraph 15 of the second schedule 
f the present Code with this material difference that the words “being otherwise 
ivalid” were added by the legislature in the new enactment. This addition has 
een 2 fruitful source of controversy and has occasioned much of the conflict 
ı judicial pronouncements. It was observed in the Full Bench case by Richards, 
n J.a that “it seems to me that it was the clear intention of the legislature by 
his amendment of the Code that objections to the award on the ground of 
validity from any cause whatever should be decided by that court and by no 
ther court.” Similarly Banerji, J. observed that “in consequence of this deci- 
on of their Lordships the legislature apparently aad che words ‘or being 
therwise invalid’ in Clause (c) of Paragraph 15 of the Second Schedule. Under 
xe old Code an objection could not be taken before the court which referred 
3 case to arbitration on the ground that the award was invalid for any reasons 
ther than the reasons mentioned in Section 51 of that’Code .... .. It is thus 
lear that the intention of the legislature was that only one court, namely, the 
ourt which referred the case to arbitration should try the question whether the 
ward is invalid for any reason other than the reasons specifically mentioned in 
aragraph 15.” l 

The question whether a decree passed in accordance with an award can be 
ssailed by an application in revision, when the question raised is that there was 
o valid reference to arbitration, was considered by a learned Judge of this 
‘court in Ajudble v. Bader-ul-Hussain, I. L. R. 39 All. 489, and was answered 
1 the negative. The learned Judge based his decision mainly on the Full Bench 
ecision in Lutewer’s case. He held that the question whether there had been 
valid reference to arbitration was one which the provisions of Paragraph 15 
f the second schedule expressly reserved to the decision of the trial court with- 
ut any right of appeal and that if an application in revision were ‘to be enter- 
ained “this Court will fail to carry into effect the express intention of the 
gislature.” It is curious that the learned Judge did not refer to Ghulem Kben’s 
ase in the course of his judgment. 

The decision in G Kben’s case was again considered by this Court in 
‘anbatya Lal v. Jagannath Prasad Henumaen Prasad, I. L. R. 43 All. 305. In 
hat case on a reference to arbitration of a pending suit an award was submitted 
y the arbitrators which was in favour of the defendant. The plaintiff filed 
bjections to the award and contended #wfer elia that the omission of the defen- 
ant, who had pleaded infancy and filed a written statement through a guardian 
d litem, to file a fresh written statement after the court had found that he 
ras major, vitiated the award. This contention of the defendant was accepted 
y the court which set aside the order of reference and the award.. The defen- 
ant came up in revision to this Court and it was held that the court had “no 
urisdiction to reverse the order of reference, which in substance it had done, 
nd, in setting aside the award on the sole ground of some supposed defect in 
he order of reference, which was irrelevant, it had acted with material isre- 
ularity.” Walsh, J. observed. that “both parties were bound by the order of 
eference as to all matters covered by it... ..After the order of reference it 
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Cym. was too late for either party to object to the form of the proceedings anteric 
—— to the reference . ” ‘The order or the Subordinate Ps setting aside tk 
1936 award was treated by him as “equivalent to an order refusing to stay the su: 
Masa Where there has been not only an agreement, but an order to ab Meare ects 
7. Ghulam Khen and Lutewen’s cases were distinguished by him on the groun 
AmMN& that in those cases decrees had been passed in accordance with an awgrd where: 
Iqbal Akhmad, i2 the case before the learned Judges the court below had set aside the awar 
He however relied on the observation cf their Lordships in Ghulem Khen’s cas 
Herries, J. that “no question can arise as to the regularity of the proceedings upto” th 
point of reference, in support of the view taken by him. The opinion expresse 
by the Full Bench in Lwtewon’s case that the words “otherwise invalid” mu: 
not be construed ejusdem generis with the other grounds for setting aside tk 
award enumerated in Paragraph 15 was adopted by the learned Judge, but it w: 
pointed out that those words “cannot mean that a decision merely adoptin 
an idle or wanton objection .would be a decision of invalidity from an 
cause whatever.” While reversing the decision of the court below in the exer 
cise of the revisional jurisdiction of this Court the learned Judge took “pains t 
make the position clear” that “it must not be supposed that we desire to depart 
or have in any way departed, from the principle of inviolability which attach 
to decisions, either upholding or rejecting objections under Paragraph 15, whe 
they are in fact decisions upon real objections of invalidity to the arbitratio 
proceedings and award.” We may note in passing that this observation i 
pressed to its logical conclusions, opens a wide door to getting the decisions o 
the trial court under Paragraph 15 tested in revision by this Court with a vier 
to ascertain whether or not the objecticns to the award, that found favour wit 
the trial court, were good and valid objections and, this practically amounts t 
giving a right of appeal to the aggrieved party—a course which was condemne 
in Lutewen’s case. Piggott, J. ieee died whe Ee a A vy. Bedar 
wl-Hussain, I. L. R. 39 All. did not gc as far as Walsh, J., and was content t 
observe that the order of the court below was quite unsustainable and “that th 
defendant must be allowed some legal remedy against it” and was inclined t 
the view that “the proper course for the defendant was to wait for the fin: 
decree of the trial court” and then to challenge the order setting aside the awar 
in his memorandum of appeal. He however agreed with Walsh, J., in reversin 

the order of the court below setting aside the award. 
The same learned Judges decided tre case of Govind Singh v. Bhirgu Nat. 
Singh, I. L. R. 46 AIL 686, and held that if in considering an application to se 
aside an award the court commits a material irregularity or refuses to exercis 
jurisdiction, for example, refuses to heaz a valid objection properly raised befor 
it or entertains matters which are outside its jurisdiction, the High Court ca 
interfere under Section 115 of the Code of Civil Procedure with the arbitratio: 
or with the award but with the exercise of jurisdiction of the court below i 
dealing with the objection. They observed that the view held by them wa 
deducible from the decision in Ghulens Xbew’s case. In the result they dismisse 

the application in revision before them. 

The question whether or not an application in revision against a decre 
in terms of an award is entertainable was again considered by this Cour 
in Gopal Das v. Baij Nath, I. L. R. 48 All. 239 and it was held that whe 
objections to the proceedings before an arbitrator have been decided by the tria 
court the same objections cannot again be properly raised in revision as, “‘i 
cannot be suggested that there has been any material irregularity committe 
s byethe court in the exercise of its jurisdiction. But where the applicant challenge 
the proceedings of the court elf and attacks the reference made by the cour 
to the arbitrator, it is not merely a question of a wrong decision by the cour 
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it may be one of irregularity ‘or illegality committed by it in the exercise of 
risdiction.” ‘This case is an authority for the proposition that the decision of 
£ coust below as regards the legality or illegality of the order of reference can 
: challenged by revision to the High Court. Jt must however be noted that 
ic learned Judges did not notice in their judgment either Ghulam Kben’s case or 
utewen’s ease and their decision supports the view that objections to the validity 
: reference do not come within the purview of the words “or otherwise invalid” 
ı Paragraph 15. 

The question whether a decree passed in accordance with an award can be 
sailed by an appeal or by an application in revision, when there was no valid 
ference to arbitration, was again considered by this Court in Tej Singh v. Ghasi 
am, I. L. R. 49 AIL 812. One of the learned Judges held that the decree is 
ot appealable but can be challenged by an application in revision whereas the 
ther learned Judge was inclined to the view that the decree is appealable—a 
iew which he had previously expressed in certain decisions. l 

It would appear from the authorities noted above that there is difference of 
pinion in this Court on the following points:— 

(1) Whether an objection to the validity of reference to arbitration comes 
thin the purview of Paragraph 15 of the second schedule to the Code of Civil 
rocedure or in other words, whether the words “otherwise invalid” in that 
aragraph embrace an objection of this description? 

(2) Whether the decision of the trial court rejecting an objection relating 
o the invalidity of the order of reference and passing a -decree in accordance 
rith an award can be challenged by an appeal or by an application in revision? 

The fact that the other High Courts are not agreed as to the effect of the 
ecision in Gbhulem Kibern’s case will be manifest by a perusal of the decisions in 
\svuluru Viieye Remeyye v. Devulurs Venketesubbe Rao, I. L. R. 39 Mad. 
53 at pages 862 and onwards and the decision in Golenur Bibi v. Abdus Samad, 
L. R. 58 Cal. 628. In the latter case the two learned Judges constituting 
he Bench differed on the question as to whether a decree passed in accordance 
rith an award is appealable or can only be assailed by an application in revision 
rhen the order of reference was itself invalid. 

Further in these cases it was pointed out that, where the next friend or the 
uardian ad litem of a minor who is a party to a suit did not obtain leave of 
he court for referring the matters in controversy in the suit to arbitration, the 
roper remedy of the minor is to file a suit to have the decree set aside. 

Having regard to what we have stated above we direct that this case be 
aid before the Hon’ble the Chief Justice for the constitution of a Full Bench 
or the decision of the following questions:— 

1. Whether Paragraph 1 of the Second Schedule to the Code of Civil Pro- 
edure is subject to the provisions of Order XXXII, Rule 7? 

2. If the answer to the above question is in the affirmative, should the 
eave of the court for the agreement to refer the suit to arbitration be obtained 
fore an application for an order of reference is made or, leave can be granted 
sy the court even after the award has been delivered? 

3. (e) Does the omission of a next friend or a guardian ed litem of a minor 
zarty to a suit to obtain leave of the court render the order of reference and 
the award void or only voidable at the option of the minor? 

(b) Can such an order of reference and the award be assailed by the 
ninor in the suit itself or his proper remedy is to file a separate suit? 

4. Whether an objection to the validity of reference to arbitration cqmes 
vithin the purview of Paragraph 15 of the Second Schedule to the Code of Civil 
>rocedure? 
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S. Whether the decision of the court, that made the reference to arbitra 
tion, overruling an objection relating to the invalidity of the order of referenc 
and passing a decree in accordance with an award can be challenged by an appea 
or by an application in revision? á 

N. U. A. Siddiqi for the applicants. 

Mansur Alem for the opposite parties. ° 

The following judgments were delivered: — 

SULAIMAN, C. J.—This is an application in revision by Mst. Marian 
and her minor brother Latif Ahmad arising out of a suit in which ther 
was a reference to arbitration and a decree in terms of the award. The sui 
had been brought by the applicants’ stepmother Mst. Amina, who was : 
lunatic, through a next friend. The claim was for recovery of the dowe: 
debt due against her deceased husband Habib Ahmad, the father of th: 
present applicants. She had impleaded Sagir Ahmad, her eldest stepson als 
as a defendant and had impleaded Latif Ahmad, minor, under the guardian- 
ship of his elder brother. It has been assumed that the court had duh 
appointed Sagir Ahmad as the guardian-ad-litem of the minor Latif Ahmad 
On August 22, 1934, an application for reference to arbitration was {lec 
which was signed by Sagir Ahmad for himself and as pairokar of thi 
defendants other than Sharif Ahmad, the son of Mst. Amina, who signec 
the application himself. It was also signed by the advocates for all th 
parties and also by the next friend of the plaintiff. The attention of thi 
learned Munsif does not appear to have been drawn to the fact that on 
of the defendants was a minor and that it was necessary for the court tc 
consider whether leave should or should not be granted to the guardian. 
ad-litem to enter into the agreement for reference to arbitration as 
required by Order 32, Rule 7. The court merely passed an order that, 
as the parties had agreed, the matter should be referred to arbitration 
The sole arbitrator promptly delivered his award on August 26, 1934. 
Certain formal objections were taken to the award by Sagir Ahmad for 
himself and for Latif Ahmad, but these did not include the point that 
the reference was invalid inasmuch as the leave of the court had not been 
expressly recorded in the proceedings. These objections were dismissed 
and a decree was passed in terms of the award. 

The present application was accordingly filed challenging the validity 
of the proceedings on the ground that there had been a non-compliance 
with the requirements of Order 32, Rule 7. The Bench before whom 
the civil revision came up for disposal have referred the following questions 
to this Full Bench for answers:— 

“1. Whether Paragraph 1 of the second schedule to the Code of 
Civil Procedure is subject to the provisions of Order 32, Rule 7? 

2. If the answer to the above question is in the affirmative, should 
the leave of the court for the agreement to refer the suit to arbitration be 
obtained before an application for an order of reference is made, or, leave 
can be granted by the court even after the award has been delivered? 


3. (4) Does the omission of a next friend or a guardian-ad-litem of 


a minor party to a suit to obtain leave of the court render the order of 
reference and the award void or only yoidable at the option of the minor? 
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(6) Can such an order of reference and the award be assailed by 
xe minor in the suit itself or his proper remedy is to file a separate suit? 

4: Whether an objection to the validity of reference to arbitration 
omes within the purview of Paragraph 15 of the Second Schedule to the 
ode of Civil Procedure? 

$. ether the decision of the Court that made the reference to 
rbitration overruling an objection relating to the invalidity of the order 
f reference and passing a decree in accordance with an award can be 
hallenged by an appeal or by an application in revision?” 

Before 1908 Section 506 of Act XIV of 1882 which corresponded to 
chedule IJ, Paragraph 1, C. P. C. contained the word “desire” instead of 
he word “agree” which now occurs in the rule. Section 462 of the old 
ode did not contain the words “expressly recorded in the proceedings” 
rhich now find a place in Order 32, Rule 7. These variations are of 
ignificance. ` 

Under the old Code it was held by a Bench of this Court in Herdeo 
shai v. Gauri Shanker’ that if the guardian of a minor consents to refer 
he matter in dispute to arbitration and if there is no fraud or gross negli- 
ence than even though the Court bas not under the provisions of 
ection 462 sanctioned the agreement to refer to arbitration the minor is 
ound by the reference and the award. Apparently the view taken at 
hat time following some earlier cases was that the provisions of Section 
06 were really not controlled by those of Section 462. The case of 
fenober Lal v. Jedunath Singh? went up before their Lordships of the 
tivy Council for decision. ‘That was a case where a compromise had 
een entered into on behalf of the minor by his guardian without the 
pecial leave of the Court and a decree was passed in terms of such a com- 
romise. Their Lordships after quoting the provisions of Section 462 
ud down that the mere fact that the minor was represented by a guar- 
ian was not sufficient but that there ought to be evidence that the atten- 
ion of the Court was directly called to the fact that a minor was a party 
o the compromise and that it ought to be shown by an order on petition 
r in some way not open to doubt that the leave of the Court was obtained. 
‘he rule laid down by their Lordships applies with greater force to cases 
nder the new Code where Order 32, Rule 7 has the additional words 
expressly recorded in the proceedings”. It is therefore obvious that in 
he case of a compromise entered into by a next friend or guardians-ad- 
‘tem of a minor party, it is absolutely essential that the attention of the 
Yourt should be drawn to the fact that there is a minor concerned and 
he Court should apply its mind to the consideration of the question 
rhether the compromise is for the benefit and in the interest of the 
ninor or not, and that it must record the grant of leave expressly in the 
rroceedings. In view of their Lordships’ pronouncement in the afore- 
nentioned case a compromise entered into on behalf of a minor by his 
uardian without such leave would certainly not be binding on the minor. 

The question of the binding character of a reference to arbitration 
nd an award against a minor came up for consideration before a Full 
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Bench of this Court in Lutewen v. Lachya*®. In that case there had bee: 
no application made to the Court for leave to refer the matter on behal 
of the minors but the guardian had consented. When the award ws 
delivered objections were taken on behalf of the defendants including th 
minors, but they were overruled. The defendants including the minor 
then went up in appeal before the District Judge who entertained th 
appeal, allowed it and set aside the decree of the court below which ha 
incorporated the award. ‘The matter came up as a first appeal from orde 
before the High Court which was referred to the Full Bench for decisior 
ft was held that no appeal lay from the decree of the first court to th 
District Judge and accordingly the order of the District Judge was s 
aside and that of the court of first instance restored. On the facts o 
that case no question really arose as to whether a revision would not li 
from the original order passed by the trial court referring the matte 
in dispute to arbitration. „So far as Banerji, J. was concerned he definitel 
held that it was not necessary to express any opinion on the questio: 
whether an agreement entered into-by the guardian of a minor for makin 
an application for an order of reference to arbitration comes within th 
purview of Order 32, Rule 7, C. P. C. But Richards, C. J. and Ryves, ] 
made observations which suggested that the substitution of the wor 
‘agree’ in place of the word ‘desire’ did not introduce any material altera 
tion in the rule. Relying on the case of Ghulem Khon v. Mubamema: 
Hassan*, which however was a case of a compromise, the learned Judge 
held that the order of the trial court was final and could not be questione 
in appeal. They pointed out that Schedule H, Paragraph 15, has bee: 
amended and the words “or otherwise invalid” have been introduce: 
which widened the scope of that paragraph, and made it possible to tak 
all objections against the award including the objection that the referenc 
itself was invalid. No exception can be taken to this view and we musi 
accept the ruling of the Full Bench as laying down that even where ar 
objection is taken to the validity of the award on the ground that thi 
original reference itself was invalid, and such an objection is decide 
against the objector and a decree is passed in terms of the award, the 
decree is final and is not appealable. It cannot be challenged by way o: 
appeal on any of the grounds on which an appeal can ordinarily be im- 
pugned. But that case is no authority for the proposition that no revisior 
would lie to the High Court from the original order if it came withir 
the purview of Section 115, C. P. C., because this point does not appear 
to have been argued or considered and it i3 certainly not ay to i) 
the judgment. 

It seems to me that there is a clear distinction between n ae 
ings before an arbitrator and the proceedings in the court itself, whethei 
before the reference is made to the arbitrator or after the receipt of hi: 
award, So far as the proceedings before the arbitrator are concerned they 
can be taken exception to by way of objection to the award when it is 
delivered and the trial court has exclusive authority to consider such objec- 
tiogs and to dispose of them finally. Whether it decides them in favour 
of the objector or against him the matter cannot be reopened in the appel- 
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ite or revisional court because at the very most the trial court has erred 
n a point of law in deciding the objection in the way it has done. But 
) far as the proceedings before the Court itself are concerned that Court 
annot be made the sole judge of the propriety of its own proceedings. 
- should not have the final word on the question whether it has acted 
‘ithout jerisdiction or with illegality or material irregularity in the exercise 
f such jurisdiction. In such a case, therefore, even if the proceedings 
ave terminated in a decree in terms of an award and even though no 
ppeal lies from such a decree, it is open to the High Court to interfere 
ı revision and set aside the orders which have been passed by the court 
self, provided they are vitiated either by want of jurisdiction or illegality 
r irregularity in the exercise of jurisdiction. In holding that a revision 
es one would not be going against the pronouncement of their Lord- 
hips of the Privy Council in Ghmem Khan v. Mubammad Hassan,” 
or really against the view expressed by the Full Bench in Løtswsen v. 
achya®. because this point did not arise for consideration in those cases. 
Vhat their Lordships meant by remarking that in the case of an award 
evision would be more objectionable than an appeal obviously was that 
there the decree in terms of the award cannot be challenged in appeal 
cause it is believed to be final the same decree should not on its merits 
e challenged on revision. Their Lordships did not lay down that the 
rovisions of Section 115 are wholly inapplicable to a case which ultimately 
esults in an award. On p. 186 their Lordships were careful to remark 
hat the Subordinate Judge in that case did not appear to have exercised 
jurisdiction not vested in him by law or to have failed to exercise the 
srisdiction so vested or to have acted in the exercise of his jurisdiction 
legally or with material irregularity. Indeed, he had in that case fol- 
ywed the course prescribed by the Code strictly. It has been urged 
efore us that in that case one of the points urged before the Punjab 
‘ourt and urged before their Lordships at the bar was that the award was 
ad with reference to Sec. 462, C. P. C. inasmuch as the minor’s guardian 
ad agreed, without the leave of the court, to refer the case to arbitra- 
ion. Their Lordships remarked that inasmuch as they held that the 
pplication in revision was incompetent it would be a work of supereroga- 
‘on to discuss the various objections raised by the appellants in the 
ligh Court, but that in their Lordships’ opinion there was no substance 
1 any one of the objections. In that case the guardian had actually 
greed to the reference. He had therefore desired that the matter be 
aferred to arbitration within the meaning of Section 506, C. P. C. The 
nly defect was that the leave of the court had not been expressly given. 
n the view which then prevailed Section 462 did not govern the provi- 
ions of Section 506 and therefore there was really no substance in the 
bjection taken. ‘That case is accordingly no authority for the proposi- 
ion that under the new Code also the provisions of Order 32, R. 7 can be 
mored by the guardian-ad-litem of a minor. In several cases this Court 
as interfered in revision although the suit had resulted in a decree in 
erms of an award. In Durga Baksh Singh v. Fateh Babadur Singh" phe 
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Fligh Court interfered in revision and allowed the application becau: 
there had been an irregularity appearing on the face of the proceedins 
as there had been a failure to hear and determine an application £c 
adjournment. In Gobind Singh v. Bhirgu Nath Singh? it was pointe 
out that if the court below commits a material irregularity, or refuses t 
exercise jurisdiction, for instance, refuses to hear a valid objection proper! 
raised before it or entertains matters which are outside its jurisdiction, the 
the High Court can interfere under Section 115 of the Code of Civil Pre 
cedure not with the arbitrator or with the award, but with the exercise o 
the jurisdiction of the court below in dealing with the application. I 
Gopal Das v. Baij Nath’, an application in revision was allowed on th 
ground that a reference to arbitration had been made without authority an 
was not binding on the partner who had not agreed to the reference an 
that it was open to him to challenge the reference in revision although ther 
was a decree passed in terms of the award, on the ground that the referenc 
was illegal in its inception. In Tej Singh v. Ghast Ram a reference t 
arbitration made by a court upon an application in which all the parti 
to the suit had not joined was held to be a reference made without juri 
diction and was liable to be set aside in the exercise of the High Court 
revisional jurisdiction. The Bench accordingly, although dismissing tk 
appeal, interfered in revision. In Mahadeo Prasad vw. Badri Das, Rar 
Sarup™ an application for revision on the ground of the initial invalidit 
of the reference was entertained. ‘The other observations made in tha 
case will be considered presently. If it were to be held that no matte 
whatsoever irregularity or illegality might have been committed by th 
Court itself in the suit or in referring the matter to arbitration the decre 
when passed in accordance with the award is absolutely final and no part 
has any remedy to get such illegality or irregularity cured, there migh 
be great hardship. For instance, the Court may refer a matter to arbitra 
tion in spite of the opposition of some of the parties to the suit or it ma 
after the award is received immediately pass a decree in terms of th 
award without giving any opportunity to any party to produce evidenc 
or to object otherwise. In such cases if there is to be a finality attachin 
to the decree a grave injustice would ensue. ‘There seems to be no goo 
ground for holding that the High Court as the superior revisional Cour 
cannot intervene to rectify such illegalities or irregularities committed i 
the exercise of jurisdiction merely because the suit has terminated not in 
decree in the ordinary course but in a decree based on the award. Whe; 
the reference itself is challenged on the ground of its initial invalidit 
the attack is directed not against the award itself but against the procedur 
adopted by the Court in its exercise of jurisdiction. There is ampl 
authority in this Court in support ot the view that the revisional power 
exist. 


1. I would answer the first question in the affirmative and say tha 
Paragraph 1 of Schedule I and Order 32, Rule 7 should be read togethe 
and each governs the other. There is, however, this distinction. Wher 
the, guardian of a minor has agreed to join in the reference to arbitration 
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3e requirements of Paragraph 1 of Schedule II are complied with, but 
nless and until the leave ot the Court has been obtained and expressly 
corded in the proceedings the requirements of Order 32, Rule 7 are not 
ilfilled. 

2. In view of the imperative provisions of Order 32, Rule 7 as inter- 
reted by their Lordships of the Privy Council, the answer to the second 
uestion should be that the leave of the Court must be obtained before the 
‘ference is made so that the attention of the Court should be directed to 
xe matter that there is a minor concerned and the Court should be asked 
> consider whether the reference is in the interest of the minor and for his 
enefit and if so it should expressly record the granting of the leave in 
1e proceedings. l 

3. (a) The omission of the next friend or the guardian-ad-litem of 
1e minor party to obtain such leave would render the order of reference 
ad the award and the decree based upan it voidable at the option of the 
unor as against all the parties, but not voidable at the option of the other 
arties thereto as against the minor. The adult members are bound by it 
sspite the fact that the leave of the Court had not been obtained, if the 
ward is in favour of the minor or is not challenged on his behalf. But 
the minor’s guardian or next friend repudiates the award or the minor 
o attaining majority does not accept it, the reference can be avoided and 
ierefore the award and the decree would fall to the ground so far as the 
inor is concerned. 

(5) It is open to the minor to bring the matter up in revision to 
ie High Court or to get a declaration in a separate suit that for want of 
ave reference, the award and the decree are not binding upon him, 


: to take such a plea in any suit in which he may be impleaded as a 


fendant. - 

4. An objection to the validity of the reference to arbitration on 
ie ground that the reference was illegal because of the absence of leave 
æs, in view of the pronouncement of the Full Bench, come within the 
irview of Paragraph 15 of the Second Schedule, C. P. C. and so if the 
jection is decided adversely and a decree is passed in terms of the award, 
ie decree is final and no appeal lies therefrom. This however does not 
ean that the order of reference to arbitration cannot be challenged by 
ay of revision on that ground. 

$. The decision of the court that made the reference to arbitration 
verruling the objection and passing a decree in accordance with the award 
innot be challenged by an appeal or by an application in revision for 
. most that amounts to an error of law. But the order made by the 
wurt, where it has acted illegally or with material irregularity in the 
ercise of its jurisdiction, can be challenged by way of revision, though 
ot by way of appeal, whether the illegality or irregularity was committed 
‘fore the reference to arbitration or after the receipt of the award. 

IgpaL Arman, J.—The answer to the first question referred to the 
all Bench depends on the interpretation of the word “agree” in Para- 
raph 1 of the Second Schedule to the Code of Civil Procedure. The 
‘ovisions of Order 32, Rule 7 of the Code are mandatory and expressly 
sohibit a next friend or a guardian for the suit from entering into any 
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Cm agreement or compromise on behalf of a minor with reference to th 

~, suit, without the leave of the court expressly recorded in the proceeding: 

—— and the omission to obtain such leave renders the agreement or compromis 

Maram ‘‘voidable against all parties other than the minor.” If the word “agree 

Aue, in Paragraph 1 of the Second Schedule is used in the sense in which th 

—— word “agreement” has been used in Order 32, Rule 7, there is no escap 

Iqbel Abwed, from the conclusion that Paragraph 1 is subject to the provisions of Rul 

7. The provisions of Rule 7 are general and of universal application an: 

embrace agreements and compromise of every description. If an ‘agree 

ment” between all the parties to the suit to refer the matter in disput 

between them to arbitration is a condition precedent to an application t 

the court for an order of reference, it follows that such an agreement i 

the case of a minor can only be entered into with the leave of the cour 

expressly recorded in the proceedings and, if such leave is nat obtained 

the agreement is voidable at the option of the minor. But there ar 

certain observations in the judgments of two of the learned Judges consti 

tuting the Full Bench that decided the case of Lutewaen v. Lachya” 

which run counter to the view expressed above and this necessitates a 
examination of the case law on the subject. 

Order 32, Rule 7 of the present Code corresponds to Section 462 o. 
the Code of 1882 with this difference that in the present Code the word 
“expressly recorded in the proceedings” have been added in the provision 
of Section 462 of the Code of 1882. Section 506 of the former Cod 
prescribed the procedure for an application for an order of reference anı 
provided that 

if all the parties to a suit desire that any matter in difference betwee 
them . be referred to arbitration, they may apply . to the cour 
for an order of reference. 

Paragraph 1 of the Second Schedule to the present Code is identica 
with Section 506 of the former Code except in one material respect, viz. 
that the word “desire” in Section 506 has been replaced by the wor 
“agree” in the first paragraph of the Second Schedule. 

The question whether the provisions of Section 506 of the forme 
Code were subject to the provisions of Section 462 of that Code, ie. 
whether it was necessary for the next friend or a guardian-ad-litem of : 
minor, who was a party to the suit, to obtain the leave of the court befor 
joining in an application for an order of reference to arbitration was con 
sidered by this Court in Hardeo Sabai v. Gauri Shankar? and was answere: 
in the negative. It was held in that case that the provisions of Sectio! 
462 have no application to arbitration proceedings, “which are specia 
proceedings” and a minor is, therefore, bound by the consent of his guar 
dian to refer the matters in dispute to arbitration, if there is no fraud o 
gross negligence on the part of the guardian, although the court has no 
granted leave to the guardian to consent to an order of reference. It wa 
pointed out by the learned Judge that all that was necessary to secure a1 
order of reference from the court was that all the parties to the suit shoul: 

` “desire” that such an order be made and that the expression of such desir: 
stood “on a very different footing from the agreement or compromis 
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mtemplated by Section 462.” 

The same question arose in Ghulem Khan v. Mobemmad Hassan, 
ıd, though the question was not expressly. decided by the Privy Council, 
iere is a passage in the judgment of their Lordships that suggests that the 
ew taken in the Allahabad case referred to above had the approval of 
ieir Lordships. In Ghulem Khon’s case there was a reference to arbitra- 
on in a pending suit through the intervention of the court. The guar- 
‘an-ad-litem of some of the minors, who were parties to the suit, did not 
stain the leave of the court for referring the suit to arbitration. On the 
ibmission of the award by the arbitrators, one of the objections taken to 
xe award was that, as leave of the court had not been obtained by the 
uardian-ad-litem, the award was invalid. The learned Subordinate Judge 
verruled all the objections to the award and passed a decree in accord- 
nee with the award. The matter was taken in appeal by the defendants 
> the Chief Court of the Punjab and that Court held that the decree 
assed by the Subordinate Judge was not appealable. It however treated 
ne appeal as an application in revision. One of the questions argued in 
be Chief Court was that the award was bad with reference to Section 
62, C. P. C. inasmuch as the minor defendants’ guardian had agreed, 
rithout the leave of the court, to refer the case to arbitration. The 
sarned Judges, while pointing out that the view of the Subordinate Judge 
n the question was opposed to a previous Full Bench decision of the 
‘hief Court, declined to give effect to the contention in revision on the 
round that the mere fact that the Subordinate Judge had acted in an 
sroneous view of law could not justify interference in revision. In the 
esult the revision. application was dismissed by the Chief Court and the 
lefendants filed an appeal to His Majesty in Council, The main ques- 
ion considered by their Lordships on appeal was whether or not the revi- 
ion application in the Punjab Chie 
hips held that it was not. This was enough for the disposal of the appeal, 
ut their Lordships also made the following observations in the course of 
heir judgment:— 

Inasmuch as their Lordships hold that the application in revision was 
incompetent it would be a work of supererogation to discuss the various 
pbjections raised by the appellants in the High Court. It is enough to 
say that in their Lordships’ opinion there does not appear to have been 
any substance in any one of them. 

As one of the objections raised in the Chief Court was about the 
nvalidity of the award based on the non-compliance with the provisions 
f Section 462, it must be held that their Lordships considered the objec- 
‘on without force. That being so, the consideration of the first question 
referred to the Full Bench must be approached on the assumption that 
inder the Code of 1882 it was open to a next friend or a guardian-ad-litem 
of a minor party to the suit to join the other parties to the suit in an 
ipplication for an order of reference to arbitration without the leave of 
he court. ! \ I 

The question however remains whether any change in the law has 
een introduced by the Code of 1908 and this question was considered 
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Gv and answered in the negative by 2 out of the 3 learned Judges constitutin, 
1936 the Full Bench in Lutewan’s case. They held that the substitution of th 
— word “agree” in Paragraph 1 of the Second Schedule of the present Cod 
Maxum for the word “desire” in Section 506 of the former Code did not in an’ 
Auna Way shake the authority of the decision in Hardeo Sahai v. Gauri Shankar" 
—— Richards, C. J. was of the opinion that there was 2 mere “slight chang 
Iqbal Abmad, i the wording of Paragraph 1 of the Second Schedule” and that “mugt 
á weight” cannot be given “to this verbal alteration.” Ryves, J. also hek 
that by the substitution of the word “agree” for the word “desire” th. 
legislature did not intend that the proceedings under Paragraph 1 shoul 
be controlled by Order 32, Rule 7. Banerji, J. did not express any opinio: 

on the point. 

As the decision in Lutawan’s case turned on another point, the obser- 
vations of two of the learned Judges quoted above, though entitled tc 
great weight, were mere obiter dicta, but the view taken by them is noi 
shared by any of the High Courts in India. In Devuluru Vijaya Ram- 
ayya v. Devuluru Venkatasubba Reo, Chajjx Mal v. Tarloki Nath" 
Sadashivappa AA v. Sangebba Chanvireppa Mabamadkoti®, and 
Golenur Bibi v. Abdul Samad", the contrary view was taken and it wa: 
held that leave of the court under O-der 32, Rule 7 must be obtained by 
2 guardian ad litem of a minor for agreeing on his behalf to refer through 
court the subject matter of a suit to arbitration. It is, therefore, mani- 
fest that the weight of authority is decidedly against the view expressed 
by the two learned Judges in Lufewan’s case. Apart from this J, with 
all respect, am unable to agree with the learned Judges in holding that 
the replacement of the word “desire” with the word “agree” was a mere 
slight verbal change and that weight could not be given to this alteration 
in the new Code. The word “agree” is a technical term and must he 
interpreted in its technical sense. When the parties to a suit consent to 
refer the matter in dispute to arbitration the consent amounts to an agreg- 
ment as defined by the Indian Contract Act and, in the absence of any- 
thing to the contrary, it must be assumed that the word “agree” was used 
by the legislature in that sense. It may well be that as the word “desire” 
in the old Code was otherwise interpreted in the case in Herdeo Sahai v. 
Gauri Shankar, the legislature intentionally substituted that word by 
the word “agree.” At any rate the alteration in the new Code must 
have been intentional and with a purpose, the purpose presumably being 
to make it clear that the consent expressed by the parties to a suit to refer 
the matter in dispute to arbitration amounts to an agreement. 


For the reasons given above I would answer the first question re- 
ferred to the Full Bench in the affirmative. 

This brings me to the consideration of questions 2, 3 (a) and 3(5) 
referred to the Full Bench. In my judgment the leave required by Rule 
7 of Order 32 must be obtained before shes next friend or guardian for the 
suit enters into an agreement ‘to refer the matter in difference to arbitra- 
tion. Rule 7 enjoins the next friend or guardian not to “enter” into any 
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agreement without the leave of the court and further the leave of the 
ourt must be “expressly recorded in the proceedings.” The obvious 
bject underlying the provisions of Rule 7 is to prevent any agreement 
r compromise in a pending suit on behalf of a minor till the same has 
he approval of the court, so that the interest of the minor may not suffer. 
a referente to arbitration has far-reaching consequences, It substitutes 

tribunal selected by the parties for the tribunal constituted by law. 
“he arbitrator is not bound by rules of procedure. Further the reference 
-o arbitration deprives the parties of the valuable right of appeal in the 
vent of a decree being passed in accordance with the award. The exi- 
rencies of the provisions of Rule 7 can, therefore, be complied with only 
f the court has considered the question whether or not, having regard 
-o all the circumstances of the case, it is for the benefit of the minor that 
che matter in difference be left to the decision of an arbitrator. The 
proper stage for the court to consider this question is before reference is 
nade to arbitration. The contrary view may lead at times to anomalous 
sults. It would obviously be inconvenient to wait till the award has 
seen delivered, and then to consider the question whether or not the next 
friend or guardian for the suit should have been allowed to agree to an 
rder of reference. In the event of the award being adverse to the minor 
che other parties to the suit would have the legitimate grievance of being 
yut to unnecessary expense, if the requisite leave is withheld by the court. 
[, therefore, hold that the provisions of Rule 7 of Order 32 are complied 
with only if, before entering into the agreement for reference to arbitra- 
cion, leave of the court is obtained. 

If such leave is not obtained the agreement for reference, is, in view 
of the provisions of Clause (2) of Rule 7 ‘“‘voidable against all parties 
yxther than the minor.” In other words, such an agreement is voidable 
it the option of the minor and is not void. 


The next question that arises is, what remedy or remedies are open 
to the minor for avoiding an agreement for reference to arbitration made 
by his next friend or guardian for the suit without the leave of the court. 
[t is open to a party to avoid an agreement that is voidable at his option 
by means of a suit, and there appears to be no apparent reason why a 
similar remedy should not be available to a minor for avoiding an agree- 
ment of the description mentioned above. The right of a minor to avoid 
a decree passed on an award by means of a separate suit, when the objec- 
tion to the validity of the award is based on the ground that leave of the 
court for submission to arbitration was not obtained on behalf of minors, 
was recognized in Devuluru Vijaya Remayya v. Devuluru Venkatasubba 
Reo and Sadashivappa Gangappa v. Sangappa Chanvirappa Mabemad- 
kof, Further in numerous cases suits by minors in order to avoid 
decrees based on compromise entered into by their next friend or guardian 
for the suit in an earlier litigation have been entertained. I may refer 
in this connection to the decision of their Lordships of the Privy Council 
in Manobar Lal v. Jadunath Singh™. It is, therefore, clear that a separate 
suit by a minor to avoid a decree passed on an award is maintainable, 
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Cim when the reference to arbitration was without the leave of the. court. 
eae This however does not negative the right of the minor to avoid suc 
= —— an agreement for reference to arbitration in the suit itself. If, as I holc 
_ Maram the agreement is- voidable at the option of the minor, it is open to th 

Aux, minor to exercise his option of avoiding the agreement before a decre 
in terms-of the award is passed. The arbitrators derive their Jürisdictio: 
‘to deliver an award from the order of reference and, if that order is itsel 
based on an agreement that is not binding on the minor, there is no reaso 
why the minor should not be allowed to bring the invalidity of the orde 
of reference to the notice of the court-and avoid the same. If he doe 
so, the court is bound to hold that the agreement for reference to arbitra 
tion was not binding on the minor, ah as such, the minor is not boun 
either by the order of reference or the award. ‘This was the vie\ 
taken in Chafjn Mal v. Tarloki Nath 

It remains to consider the last two questions referred to the Fu 
Bench for decision, viz., whether an objection to the validity of an orde 
of reference itself comes within the purview of Paragraph 15 of the Secon: 
Schedule to the Code, and if it does, whether the decision of the court 
that made the order of reference, overruling such an objection and pass 
ing a décree in accordance with the award can be challenged either b 
appeal or by an application in revision. 

There is considerable conflict of judicial opinion on these points an 
the conflict is mainly due to the divergent interpretations put by th 
courts on the decision of their Lordships in Ghulem Khan v. Mohemmac 
Hasan**, It has already been stated that in that case the guardian ad liter 
of the minors, who were parties to the suit, joined in-an application fo. 
an order of reference without the leave of the court, and after the deli 
very of the award, an objection to the validity of the award based ‘o1 
the invalidity of the order of reference was overruled by the trial court 
and the Chief Court of the Punjab dismissed an application in revisior 
against the decree passed -in accordance with the award. On an appea 
by the defendants, their Lordships held that no appeal lay from the decre: 
passed in- accordance with the award and that the application in revisior 
against the decree was also incompetent. In this connection their Lord. 
ships observed that 


in case of an award a revision would be more objectionable than ar 
appeal If an application in revision were admissible in. a case like 
the present ‘the finality of any award would be open to question. .. Ir 
the next case even if the application had been in time, it could not ir 
their Lordships’ opinion be brought under Section 622. 
The decision in Ghulem Khen’s case was treated by the Full Bench that 
decided the case of Lutawan v. Lachya™, as an authority for the proposi- 
tion that a decree passed in accordance with an award is not appealable. 
To this extent the Full Bench decision is not, if I may say so with respect. 
open to any exception, and is in consonance with the provisions of Clauss 
i (2) of Pardgraph 16 of the Second Schedule. But there are observation: 
° contained in the judgment of the Full Bench which lend countenance tc 
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1e contention that even an application in revision against such a decree 
in in no circumstances be entertained and with this expression of opinion 
with all respect, am unable to agree. It would be noted that this 
aa did not arise for consideration and was not decided by the Full 
ench. 
Sectiðn 521 of the old Code specified the grounds for setting aside 
n award. Section $21 of the former Code corresponds to Paragraph 15 
f the Second Schedule of the present Code with this difference that the 
rords “being otherwise invalid” have been added by the legislature in 
1e new enactment in Clause (c) of Sub-section (1) of Paragraph 15. ïn 
xe Full Bench case Richards, C. J. considered that by this amendment 
f the Code the legislature intended that 
objections to the award on the ground of invalidity from any cause what- 
ever should be decided by the court that made the order of reference and 
by no other court. l -E 
anerji, J. observed that in consequence of the decision in Ghulam Khams 


ase 


thus clear that the intention of the legislature was that only one court, 
namely, the court which referred the case to arbitration should try the 
question whether the award is invalid for any reason other than the 
reasons specifically mentioned in Paragraph 15. 

It would appear from the above quotations from the judgment in 
wtawan’s case that the Full Bench considered that it was ruled by their 
ordships in Ghulam Khen’s case that an application in revision does in 
o case lie under Section 115, C. P. C. against a decree passed in accord- 
nce with an award. I regret that I am unable to so interpret the deci- 
on of their Lordships. ‘That decision was under the Code of 1882 and, 
1 accordance with the provisions of that Code, it was not necessary for 
he next friend or the guardian ad litem of a minor party to a suit to 
btain the leave of the court before filing an application for an order of 
sference. The objection to the award in Ghulem Khans case taken in 
he trial court on the ground that the omission of the guardian ad hitem 
> obtain the leave of the court tendered the order of reference invalid 
ras, therefore, without substance.- It follows that the order of the trial 
ourt dismissing the objections to the award was valid and the decree 
assed in accordance with the award was not open to any objection. That 
ecree could not, therefore, be challenged either by appeal or by revision. 
‘heir Lordships, therefore, held that the decree was not appealable and the 
evision application in that case could not be brought within the purview 
f Section 622 of the old Code that corresponds to Section 115 of the 
resent Code. These observations of their Lordships must be taken to 
e confined to the facts of the case. before their Lordships, and not as 
tying down the law that in no case is an application in revision agajpst 

decree passed in accordance with an award a competent application. 
‘hat their Lordships did not intend to lay down any such general pro- 
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position is apparent from the fact that their Lordships pointed out tha 
in the case before them the Subordinate Judge did not appear 
to have exercised a jurisdiction not vested in him by law or to have faile 
to exercise the jurisdiction so vested or to have acted in the exercise c 
his jurisdiction illegally or with material irregularity. He appears to hav 
followed strictly the course prescribed by the Code. : 

I cannot assent to the proposition that the words “or being other 
wise invalid” in Clause (c) of Paragraph 15 of the Second Schedule d 
not refer to the invalidity of the kind referred to in the preceding sen 
tences of the said clause and embrace an objection which challenges t} 
validity of the order of reference itself. If the legislature has, by th 
addition of these words, intended -o let in objections to the invalidit 
of the order of reference itself or to some irregularity of the procedur 
of the court antecedent to the order of reference or subsequent to tb 
delivery of the award, nothing would have been easier for the legislatur 
than to say so in clear and unambiguous language. At any rate I woul 
have, in that event, expected the legislature to enact such a rule in 
separate clause. The context in which those words occur leave an im 
pression on the mind that these words have been used ejusdem gener. 
with the preceding sentences in Clavse (c). In any case it appears fairl 
clear to me that those words have reference to the invalidity of the awar 
itself as distinct from some invalidity attaching to the procedure of th 
court. Clauses (a), (b) and (c) of Paragraph 15 are preceded by th 
words that “no award shall be set aside except on one of the followin 
grounds.” ‘These words coupled with the contents of Clauses (a), (b 
and (c) lead to the conclusion that the grounds set forth in that Para 
graph have reference to proceedings before the arbitrator alone and no 
to the proceedings of the court. The words “being otherwise invalid’ 
must, therefore, refer only to the invalidity of the award based on anm 
ground unconnected with the proceedings of the court. This was th 
view taken in Devuluru Vijaya Ramayysa v. Davuluru Venhatasubb, 
Rao* and Golenur Bibi v. Abdus Samad”. 

The question then arises as to how is a party to the suit to challenz 
the validity of the award on any ground unconnected with the proceed 
ings before the arbitrator, e.g., on the ground of the invalidity of th 
order of reference itself. According to the view that I take an objectior 
impugning the validity of the order of reference does not come within th 
purview of Paragraph 15, but it does not follow from this that objection 
to the validity of an award not contemplated by that paragraph can, ir 
no circumstances, be entertained by the court. Paragraph 15 is exhaus. 
tive only so far as objections to the validity of the award based on th: 
irregularity or illegality of the proceedings before the arbitrator are con 
cerned, but it does not in any way effect the inherent jurisdiction of th. 
court to recall and cancel its invalid order, if it is brought to its notic: 
before the litigation has terminated by the passing of a decree. It is ir 
the exercise of this inherent jurisdiction that the court has to entertair 
an pbjection to the invalidity of the order of reference and to give effec 
to the same if it is well founded. If the next friend or a guardian ac 

SLL R 39 Mad. 853 TL L R. 58 Cal 628 


eae R HIGH COURT 1353 


‘em of the minor party to a suit has joined in an application for an 
der of reference without the leave of the court the provisions of Clause 
2) of Rule 7 of Order 32 entitle the minor to exercise his option of 
roiding the agreement entered into by his next friend or guardian 
| litem. The jurisdiction of a court to make an order of reference 
mes into* play only when all the parties interested agree that the matter 
difference between them be referred to arbitration. If the court has 
ithout the agreement of all the parties, made an order of reference, the 
‘der is without jurisdiction, and it is open to a party to impugn the 
uidity of the award on the ground that the award is invalid as it is 
msequent on an invalid order of reference. An objection of this des- 
iption though outside the scope of Paragraph 15 is an objection relat- 
g to the procedure adopted by the court, and, as such, entertainable by 
ve court 

It appears to me that the divergence of judicial opinion on the ques- 
yn; as to whether a decree passed in accordance with an award can be 
allenged by an application in revision, has been mainly due to the 
ussion to differentiate between objections challenging the validity of 
e award on the ground of the invalidity of the proceedings before the 
bitrator and objections attacking the validity of the award on the 
ound of the invalidity of the order of reference itself. In the former 
se the court which made the order of reference is the final arbiter and 
decision relating to matters specified in Clauses (a), (b) and (c) of 
ragraph 15 is final and cannot be assailed by an application in revision. 
lis is so because that court is vested by the legislature with the jurisdic- 
in to decide the objections to the award formulated in Paragraph 15. 
the court in deciding the objections contemplated by Paragraph 15 
lows the procedure prescribed by law, and does not act in the exercise 
its jurisdiction illegally or with material irregularity, its decision, even 
erroneous, cannot be assailed by an application in revision. In this 
ss of cases an application in revision can be entertained only if the court 
3 exercised its jurisdiction illegally or with material irregularity, e.g., 
the court has proceeded to pass a decree in accordance with the award 
thout giving parties time allowed by law to file an application to 
aside the award, or if the court has wrongly refused to hear evidence 
ıt a party to the suit proposed to adduce to substantiate the objections 
the validity of the award. 

But in the other class of cases, viz., those in which the award is 
acked on the ground of the invalidity of the order of reference, the 
cision of the court overruling such an objection and passing a decree 
accordance with the award can be challenged by an application in revi- 
n, as the question raised in such cases is as to the jurisdiction of the 


irt to make the order of reference. For obvious reasons it would be . 


‘xpedient to attach finality in this class of cases to the order of the 
rt overruling an objection to the validity of the order of reference. 
e question whether the provisions of Paragraph 1 of the Second Sche- 
le were complied with so as to give jurisdiction to the court to make 
order of reference is a question that relates to the jurisdiction of the 
irt or to the legal and regular exercise of that jurisdiction and, there- 
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Cnn fore, comes within the purview of Clauses (e) and (c) of Section 11 
Z ©. P.C. The High Court is, therefore, competent to entertain an appl 
—. cation in revision which attacks the validity of the decree passed in accorc 
Mariam ance with the award on any such ground. But it is argued that, as a 
yi appeal against such a decree is prohibited by Paragraph 16(2) of tk 
Second Schedule, an application in revision cannot also be ¢htertaine 
Igbe! Abwad, In this connection reference is made to the observations of their Lordshij 
á in Ghulam Khams case that “in case of an award a revision would be mo: 
objectionable than an appeal.” In my judgment there is no substan 
in this contention. These observations of their Lordships had referen: 
to a case in which the decree passed in accordance with the award w 
valid and was not open to any chbjection whatsoever. The mere fa 
that a decree in accordance with an award is not appealable is no grous 
for holding that it cannot be assailed in a proper case even by an appl 
cation in revision. ‘The scope of an application in revision is much mo. 
restricted than of an appeal. In appeals the decision of the court belo 
on questions of fact or on questions of law is open to correction but n 
in revisions, unless the court below has in the exercise of its jurisdicti 
acted illegally or with material irregularity. Instances in which a decr 
of a subordinate court though not appealable is capable of correction | 
the High Court in the exercise of its revisional jurisdiction are furnish: 
by the decrees passed by the courts of small causes and the decrees pass 
in suits of the description contemplated by Section 102, C. P. C. 
follows that the mere fact that a decree is unappealable is no ground f 
holding that it cannot be challenged by an application in revision thou; 
the case comes under one of the clauses of Section 115, C. P. C. 

The view that I take is in consonance with the decisions in Gobir 
Singh v. Bhirgu Nath Singh, Gopal Das v. Baij Nath”, Tej Singh 
Ghasi Ram® and Mabedeo Prasad v. Badri Das, Ram Sarup”, 

For the reasons given above my answers to the questions referred 
the Full Bench are as follows:— 

1. The provisions of Paragraph 1 of the Second Schedule are subje 
to the provisions of Order 32, Ruk: 7. 

2. The leave of the court contemplated by Order 32, Rule 7 fı 
an agreement to refer the suit to arbitration must be obtained before 4 
application for an order of reference is made. 

3. (a) The omission of a next friend or a guardian ad litem of 
minor party to a suit to obtain leave of the court renders the order < 
reference voidable at the option of the minor. 

(b) Such an order of reference and the award can be assailed t 
the minor either in the suit itself cr by a separate suit. 

4, Objections to the validity of the order of reference do not fa 
within the purview of Paragraph 15 of the Second Schedule. 

$. The decision of the court overruling an objection relating to tl 
invalidity of the order of reference and passing a decree in accordan: 
with award can be challenged by an application in revision but not F 
aw appeal. 
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Harræs, J.—I agree with the judgment delivered by His Lordship Gm 
he Chief Justice and have nothing further to add. pr 
By THE CourT—1. The answer to the first question is in the — 
ifirmative. pM 
2. The answer to the first part is in the affirmative, and that to — aya 
he secon part, in the negative. 
3. (a) The answer to the first part is in the negative, and that to 
she second part, in the affirmative. 
(b) Both remedies are open to the minor. 
4. The answer is in the affirmative. 
$. The decision of the court that made the reference to arbitration 
»verruling the objection and passing a decree in accordance with the award 
cannot be challenged by an appeal or by an application in revision for 
at most that amounts to an error of law. But the order made by tne 
court, where it has acted illegally or with material irregularity in the 
*xercise of its jurisdiction, can be challenged by way of revision, though 
rot by way of appeal, whether the illegality or irregularity was com- 
vitted before the reference to arbitration or after the receipt of the 


award. i 


NARAIN SAHU (Applicant) Ck 
VETSHS ww 
GOPI NATH NAIK ano oTHERS (Opposite party) * dash 
Civil Procedure Code, Or. 21, R. 53 and Sec. 64—A beld money decree against Bogs, 5 
—B held money decree against A—A applied for execution by attachment of  — 
decree beld by B against A—Attechment made—Subsequent to attachment Ganas NATH, 
B trensferred decree to C—C applies for execution nder Or. 21, R. 16, 
C. P. C—C bad no right to execute tbe decree. 
A beld a decree for payment of money against B; and B held a decree 
for payment of money against A. A applied for execution of his decree 
by attachment of the decree held by B against A and attachment was made 
under Order 21, Rule 53. Subsequent to the attachment B transferred 
his decree to C, who made an application for execution under Order 21, 
Rule 16, Civil Procedure Code. An objection was filed by A to the effect 
chat C had no right to execute the decree. Held, that (1) A had a dual 
capacity in this case, viz., Sf Bees of an attaching creditor and (b) that 
of a judgment-debtor; (2) that C had no right to execute the decree for 
two reasons:—first, th transfer of the decree made by B after the attach- 
ment was void against A who had a claim enforceable under the attach- 
ment. Secondly, A himself being the attaching creditor as well as the 
judgment-debtor had a knowledge of the attachment of the decree, and 
consequently he was prohibited from making any payment under Order 21, 
Rule 53(6) and therefore the decree could not be executed against him. 
EXECUTION SECOND APPEAL from a decree of S. B. CHANDRAMANI 
Esq., Additional District Judge, Basti, confirming a decree of BABU - 
VISHAMBHAR PRAKASH, Subordinate Judge. 
Shambhu Prasad (for Shiva Prasad Sinba) for the appellant. . i 
Sankar Seran for the respondents. ` 
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The following judgment was delivered by 

Ganca Natu, J—This is an appeal by a judgment-debtor whicl 
arises out of the execution proceedings under the following circumstances 

The appellant Narain Sahu had a decree No. 108 of 1924 agains 
Musai from the court of the Subordinate Judge, Basti. Musai had a decre 
No. 84 of 1931 against Narain Sahu appellant from the court of the Addi 
tional Subordinate Judge, Basti. On March 2, 1933 an application was mad 
by Narain Sahu for attachment of decree No. 84 of 1931. Attachmen 
was made on March 3, 1933. It may be mentioned here that both th 
decrees are decrees for payment of money. Notice of attachment wa 
served on Musai on March 17, 1933. On March 16, 1933 Musai trans 
ferred his decree No. 84 of 1931 to Gopi Nath Naik respondent No. 1 
Thereafter Gopi Nath Naik made an bas ere under Order 21, Rule 16 
C. P. C. for substitution of his name in place of the name of Musai, bi 
assignor, and for execution of the decree. An objection was filed by th 
appellant to the effect that Gopi Nath Naik had no right to execute th 
decree. His objection has been dismissed by both the lower courts. He ha 
come here in second appeal. 

The first point that arises for consideration is whether an appeal lie 
in this case. Narain Sahu had a dual capacity in this case, namely, (1) 
that of an attaching creditor and (2) of a judgment-debtor. Gopi Natt 
Naik applied for substitution of his name and for execution of the decre 
as representative of Musai decree-holder. A notice was issued to thi 
appellant judgment-debtor under Order 21, Rule 16, C. P. C. The provi. 
so to Rule 16 lays down:— 

Provided that where the decree or such interest as aforesaid has beer 
transferred by assignment notice of such application shall be given to the 
transferor and the judgment debtor and the decree shall not be executed 
until the Court has heard their objections (if any) to its execution. 

The appellant had a right to take an objection and the decree could 
not be executed until the court had heard and decided it. The objection 
taken by the appellant is two-fold:—His first objection is that as the 
transfer of the decree was made by Musai after the attachment the trans- 
fer is void. His other objection is that under Order 21, Rule 53, C. P. C. 
Gopi Nath Naik has no right to execute the decree against him (the 
appellant). The first objection refers to the question as to whether the 
assignee (Gopi Nath Naik) is entitled to execute the decree as a represen- 
tative of the decree-holder. ‘This objection can be taken by the judg- 
ment-debtor under Section 47, C. P. C. The case therefore falls under 
Section 47, C. P. C. Under similar circumstances in Mobni Moban 
Muzamder Chaudhury v. Surrendra Chandra Dey! a similar view was 
taken. There it was held that:—The question as to the genuineness of 
the purchase of a decree arising between the purchaser who applied for 
execution on the substitution of his name as decree-holder and a judg- 
ment-creditor of the decree-holder who having attached the decree opposes 
the application comes within the purview of Section 47, Clause (3), Civil 
Proçedure Code and as such its decision is appealable as a decree even 
though the judgment-debtor does not take any part in the dispute. 


132 L C. 524 
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The fact that an application was made under Order XXI, Rule 16 of Ow 
he Civil Procedure Code does not prevent Section 47 of the Code from {s36 
xing applied for the decision of a question falling within its scope. — 

There can therefore be no doubt that an ap lies. MARN S or 

The next question for consideration is whether the respondent has a Gor Narn 
ight to ęxecute the decree and his assignment is valid. As already stated. —— 
he appellant has a dual capacity of a decree-holder as well as a judgment- Genge. Nate, 
lebtor. He himself got the decree in question attached in execution of 
lis own decree against Musai (the assignor of the respondent). The 
‘ssignment in question was made after the attachment. Under Order 21, 
Rule 53 an attachment of a decree for payment of money is complete as 
oon as a notice such as is referred to in Clause (b) of Rule 53 is served 
yn the Court which passed the decree sought to be attached. As appears 
‘rom the judgment of the learned Subordinate Judge the attachment was 
nade on March 3, 1933 and the assignment was made by Musai thereafter. 
section 64 of the Civil Procedure Code lays down:— 

Where an attachment has been made any private transfer or delivery of 
the property attached or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other monies contrary to such 
attachment shall be void as against all claims enforceable under the attach- 
ment. 

The appellant has a claim enforceable under the attachment and the 
ransfer in question therefore is void against the claim of the appellant. 
Reliance has been placed by the lower court on the case of Hazeriram v. 
Ceder Nath Marwari’? ere it was held: 

Under the provisions of Section 64 it is only the persons who have claims 
collier under the attachment who can take objection that the transfer 
was YOI 

In this case the appellant is the person who has a claim enforceable 
inder the attachment and consequently he is entitled to take an objection 
inder the provisions of Section 64, C. P. C. that the transfer in dispute 
vas void. The Patna case therefore is in favour of the appellant. 

The lower courts Jost sight of the fact that the appellant was the 
erson who had a claim enforceable under the attachment. 

Order 21, Rule 53, Clause (6) lays down:— 

No payment or adjustment of the attached decree made by the judg- 
ment-debtor in contravention of such order after receipt of notice (or with 
the knowledge) thereof either through the gourt or otherwise shall be re- 
cognised by any Court so long as the attachment remains in force. 

In this case the appellant himself being the attaching creditor as 
vell as the judgment-debtor has a knowledge of the attachment of the 
lecree. Consequently he is prohibited from making any payment under 
he decree under Clause (6) of Rule 53 of Order 21. It is therefore open 
o him to take an objection under Rule 53, Clause (6) and to show why 
he decree cannot be executed against him. 

Respondent No. 1 has no right to execute the decree. It is therefore 
dered that the appeal be allowed, the order of the lower court be set 
side and the execution application of respondent No. 1 be dismissed with 
osts. . = 

- Permission to file Letters Patent Appeal is rejected—Appeal slowed 
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BAGESHARI TEWARI (Plaintiff) 
\ VETSHS 
NANDOO SINGH ano orars (Defendants) * 

Limitation Act, |Art. 148—Mortgage—Mortgsgor entitled to redeam in the 
month of any Jeth within ten years—If mortgaged property not redeemed 
within ten yesrs creditor to become owner—Right to redeem—When 
accrues—Limstation. 

The mortgagee was put in possession of the mortgaged property, viz. 
a field, and given the right to cultivate the field. He was to pay a certair 
sum on account of the rent of the field and was given the right t 
appropriate the profits in lieu of interest. It was provided thai 
when the mortgagor repaid the mortgage money in the month of anj 
Jeth within ten years the field would be redeemed and that if the field wa 
not redeemed within ten years the mortgagor would have no concer 
with the field and the jøma thereof and the creditor would become the owne: 
of the field. Held, that the right to redeem and to recover possession ol 
the mortgaged property accrued on the first Jeth following the date of the 
Mortgage and a suit for redemption brought more than sixty years afte: 
that date was barred by Art. 148, Limitation Act. 
SECOND APPEAL from a decree of S. Nawan Hasan Esq., First 
Additional Subordinate Judge of Jaunpur, confirming a decree of BABU 
Kanara Lar Srivastava, City Munsif. 


Jenaki Prasad for the appellant. 

D. P. Malaviya for the respondents. 

The following judgment was delivered by 

Baypat, J.—This is a plaintiffs appeal in a suit for redemption of a 
mortgage. The suit has been dismissed by the courts below on the 
ground that it is barred by limitation. It is necessary at this stage to 
state the relevant portions of the mortgage deed. It was executed on 
Kuar Badi 15, Sambat 1926, corresponding to October 5, 1869; the mort- 
gage money was Rs. 12. The property covered by the mortgage com- 
prised an area of 1 bigha Kham. The mortgagee was put in possession of 
the mortgaged property and given the right to cultivate the field himself 
or get it cultivated by others. He was to pay Rs. 1-9-0 on account of the 
rent of the field and was given the right to appropriate the profits ir 
lieu of interest. It then provided that when the mortgagor repaid the 
sum of Rs. 12 in the month of any Jeth within ten years the field woulc 
be redeemed. The words in the vernacular are:— 

“Jab Jethi Jethi andar das baras ke rupiya barah de den tab khet 
chhora len”. 
If the field was not redeemed within ten years the mortgagor will have nc 
concern with the field and the jams thereof and the creditor will become 
the owner of the field. The contention-of the mortgagee was that the 
right to redeem and to recover possession of the mortgaged property 
accrued on the 1st Jeth following the Kuar of 1926, that is to say, some time 
in Jane 1870, and therefore the plaintiff’s suit instituted more than sixty 

| *S. A. 290 of 1933 o 
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ars after June 1870 was barred by Article 148 of the Limitation Act. 
be courts below have given effect to this contention and dismissed the 
aintiff’s suit instituted on December 8, 1930 as barred by time. 
In second appeal it is contended before me that the suit is not barred 
y time, inasmuch as the right to redeem accrued after the expiry of ten 
zars from October $, 1869, the date of the mortgage. Reliance is placed 
y the learned Advocate for the appellant on the case of Vadju v. Vadju* 
here following two earlier cases of the same Court and a dictum of Lord 
ingsdown in Prannath Roy Chowdry v. Rookea Begum’, to the effect 
lat 
where a mortgage is subject by law to be foreclosed the title to foreclose is 
in the nature of a limit to the title to redeem. 
Jestropp, C. J. held that the general principle as to redemption and 
oreclosure is that in the absence of any stipulation, express or implied, to 
be contrary, the right to redeem and the right to foreclose must be re- 
arded as co-extensive. The submission is that the mortgagee was not 
atitled to foreclose before the expiry of ten years and, as the mort- 
agor is also not entitled to redeem before the expiry of ten years. The 
ontention of the learned Advocate for the respondent is that the prin- 
iple “ the right to redeem and the right to foreclose must be regarded as 
O-extensive” is subject to any stipulation, express or implied, to the con- 
rary and that this exception was made quite clear by their Lordships of 
he Privy Council in the case of Bakbtswer Begam v. Husaini Khanum’, 
here it was observed that there was nothing in law to prevent the 
arties from making a provision that the m gor may discharge the 
ebt within the specified period and take back the property. If the 
iatter, therefore, rested only on authorities mentioned by me so far, the 
uestion that one has got to see in a matter like this is as to whether there 
i any covenant in the mortgage deed by which the parties made a pro- 
‘ision entitling the mortgagor to discharge the debt within the period 
f ten years. It is noteworthy that in the present case there is no con- 
ition in the mortgage deed to the effect that the mortgage was for a 
eriod of ten years certain. ‘That condition has got to be deduced from 
he provision which gives the mortgagor the right to redeem, and that 
ight is given in the sentence that when the mortgagor repays the sum 
f Rs. 12 in the month of any Jeth within ten years (Jeb Jethi Jethi andar 
las beras) the mortgagor will get the field redeemed. This is giving 
learly a right to the mortgagor to redeem at any time within ten years. 
t is true that the right of foreclosure can under the circumstances of 
his case arise only after the expiry of ten years, because till that time if 
he mortgagor does not choose to redeem the relationship of 2 mortgagor 
nd mortgagee subsists between the parties, but the mortgagor has, 


ccording to my reading of the document, the right to redeem at any - 


ime within ten years. The mortgage after all was in a sum of Rs. 12 
nd the mortgagee cannot with any show of reason say that he invested a 
aitly large amount of money in the hope that his possession over certain 
sroperties would not be disturbed for some appreciable length of time. 
1I L R. 5 Bom. 22 "7 Moore's I. A. 353 at 355 
ŽL L R 36 AJL 195 at 199 
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He gave to the mortgagor the optian to redeem in the month of any Jet 
and he can have no grievance, in the absence of any condition fixing tł 
term of mortgage at ten years certain, if he is ousted on tender of tł 
mortgage money at a very much earlier date. If therefore the mortgagc 
had brought his suit at any time within ten years on October 5, 1869, 

could not be said that his suit was premature. He cannoty therefor: 
say that a suit instituted more than sixty years after the first Jeth succeed 


. ing October 5, 1869 should not be held to be barred by time. 


I now propose to consider the various authorities that have been cite 
before me at the bar. Apart from the case reported in I. L. R. $ Bom. 2: 
learned counsel for the plaintiff has relied upon the case of Husai> 
Khanam v. Husain Kban* where it was held that under ordinary cu 
cumstances a mortgagor cannot, before the time limited for paymen 
to the mortgagee expires, take proceedings to redeem a mortgage. I 
this case the mortgage came into existence under the documents, one w: 
a document of absolute sale and the other was a document containing 
covenant to reconvey. The court below after a consideration of tb 
terms contained in the two documents came to the conclusion that tb 
mortgage was no doubt for a term of nine years. This court also agree 
with this finding and came to the conclusion that the suit for redemptio 
was not barred by time. On appeal their Lordships of the Privy Counc 
in I. L. R. 36 AIL 195, made it clear that it was permissible for the partir 
to have a special condition entitling the mortgagor to redeem during th 
term for which the mortgage was created. They observed that the ex 
pression that “the sale would be cancelled on payment of the consideratio: 
in nine years” was certainly ambiguous. On a consideration, however 
of certain earlier Proceedings instituted by the plaintiffs of the case 3 
was quite clear that the case of the mortgagor himself was that the mort 
gage debt had become satisfied in 1838 and the right to recover posses 
sion, therefore, accrued: then. The suit having been instituted ox 
January 6, 1899, more than sixty years after 1838, was held to be barres 
by time. This case, therefore, is no authority for the proposition that i 
the present case the mortgagor’s suit should be held to be within’ time 
The next case on which reliance is placed is the case of Kalka Prasad v 
Bhutyen Din®, "The learned Judges observed that the court below ha 
relied on the case of Husaini Khanem v. Husain Khen, but in the view 
which they took of the case it was not necessary to enter into a con: 
sideration of the various authorities which had been cited. They ther 
went on to say, 

We think that in each case we must look to the nature of the particula 
mortgage and the surrounding circumstances to ascertain what the in 
tention of a party was. 

The nature of the mortgage and the surrounding circumstances wert 
then considered and they came to the conclusion that from the mere 
fact that at one place it was said in the document executed by the mort- 
gagee that the mortgagor should pay the money within seven years the 
right to redeem did not accrue until the expiry of the seven years, more 
particularly when the document further on spoke of payment being made 

*L LR. 29 AlL 471 "LL R 31 AlL 300 
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cording to the period mentioned in it. I am, therefore, of the opinion 
at the decision in that case must obviously be confined to the circum- 
ances of that particular case. 
My attention was then drawn to the case of Shiem Lal v. Jagdemba 
‘asad®. This was a suit for the redemption of a mortgage dated February 
1922, ahd the suit was instituted some time in 1924 or 1925, in any 
rent much before the expiry of fifteen years, the term entered in 
e mortgage bond. Iqbal Ahmad, J. after quoting various passages from 
ie mortgage deed came to the conclusion that the mortgagor was not 
ven the right to redeem before the expiry of the stipulated period of 
fteen years and that the mortgage sought to be ne ea was for a 
sriod of fifteen years certain. Sen, J. was of the opinion that certain 
ynditions incorporated in the mortgage deed had not been complied with 
y the mortgagot and therefore the mortgagor was not entitled to redeem. 
this case also, therefore, does not help the plaintiff appellant, because the 
scision was based upon the particular terms of the mortgage deed under 
onsideration. 
The learned Advocate for the respondent has drawn my attention 
\ certain cases which favour his contention. In the case of Hafiz Amir 
[ubammad v. Wazir', Tudball and Rafique, JJ. on a consideration of 
ie terms of the mortgage deed before them came to the conclusion that 
suit instituted in 1914 for the redemption of a mortgage dated December 
, 1909 was not premature and the finding of the court below that the 
lortgage was not redeemable till the expiry of a period of ten years was 
ot correct. The relevant clauses there may be reproduced. They were 
If within a period of ten years we have paid the whole of the mortga 
ee ee ee ee ee A 
redeemed. If according to our promise we do not pay the whole of the 
mortgage money, the property will be sold outright and the aforesaid 
creditor by means of the present deed will be considered as in proprietary 
possession of the mortgaged property, and that for the period of the mort- 
gage the mortgagee would have no claim for interest nor the mortgagor for 
ts 


The terms of the mortgage deed there -bear close resemblance to the 
rms of the mortgage deed before me and their Lordships observed, 

To us the meaning of the contract is plain. Under Clause 2 the mort- 
gagor was to redeem within a period of ten years and if the mortgage 
was not redeemed within that period, then the mortgagee on the expiry 
of that period was to become the owner of the property. To hold chat 
the mortgagor cannot redeem within the period of ten years in the above 
circumstances would be to hold that he could never redeem at all, for in 
the understanding of the parties on the expiry of that period, the pro- 
perty was to become the property of the mortgagee and the mortgage 
was to be no longer redeemable. 

This case, thefefore, undoubtedly helps the respondent, and on the 
ithority of this case the right to redeem to the present mortgage arose 
a the first Jeth after Kuar 1869 which would correspond to something 
ke May or June 1870. 

In the case of Vishvendra Thirthaswami v. Vishnumurthi Bhatta” 


“25 A. L. J. 1051 ` Ty9 L CG 443 
‘18 Mad L J. 235 
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it was held that when the mortgage deed provided that the mortgag 
might redeem at the end of any year within fifteen years a suit for r 
demption brought more than sixty years after the expiry of one ye 
from the date of the mortgage was barred by time. Reliance was al 
placed on the case of Rose Ammal v. Rajarathnam Ammal. The fac 
were that certain premises were mortgaged with possession in 7896. T 
mortgagor in the instrument of the mortgage covenanted to repay tl 


. mortgage money within April 20, 1904. In 1898 the mortgagor so 


the mortgaged ‘premises and called upon the mortgagee to receive tl 
principal and interest due and to deliver up possession. The mortgag 
refused on the ground that the mortgage was not redeemable till 190 
The plaintiff mortgagor, therefore, brought a suit in 1898 for redemptio 
and it was held that the mortgagor was entitled to redeem and that 
stipulation for the postponement of the payment of the mortgage mon: 
was prima facie intended for the benefit of the mortgagor and the mor 
gagee was not entitled to insist that redemption should take place on 
after 1904. This case was followed in the case of Purna Chandra Sart 
v. Peary Moben Pal Das™®. In this case there was no time fixed for repa 
ment of the mortgage money in the deed as drawn up, but after the de 
had been executed a clause was added to the effect that the money was to 
paid principal and interest within one year. The mort deed w 
executed on July 19, 1907 and four days after, that is, on July 24, 1907, t 
principal amount covered by the bond plus Rs. 2 as interest up to da 
was tendered in discharge of the mortgage debt. The mortgagee refus 
to accept the same and the amount was deposited in court to the crec 
of the mortgagee. The mortgagee then brought a suit several years aft 
presumably in 1909, for the recovery of the mortgage money togeth 
with interest up to date. The trial court held that the mortgage h: 
been redeemed by the tender of the principal and interest. on July 2 
1907, and although the lower appellate court took a contrary view, tl 
Calcutta High Court on second appeal agreed with the view taken by t 
trial court and held that in each particular instance it must be dete 
mined upon the terms of the contract between the parties whether the 
was any ‘special provision in the contract which took the case out of t 
general rule that the right of foreclosure and the right of redemptic 
must be deemed co-extensive, and in the case before them there was 
covenant in the mortgage deed that the mortgagor shall pay the amou: 
of principal and interest within the term of one year. 

I have discussed all the cases that were cited before me and I am : 
the opinion that the force of authority is against the contention of t 
plaintiff appellant and my own view is also that the plaintiffs right 
redeem and obtain possession accrued some time in June 1870 and t 
plaintiffs suit is barred by time as having been brought more than six 
vears after that date. J, therefore, dismiss this appeal with costs. Lea 
to file an appeal by way of Letters Patent is granted. 


Appeal dismiss 
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SUNDER & OTHERS 
VETSHS 
l SHEO DAT SINGH* : 
ndelkbenðd Alienation of Land Act (Local, II of 1903), Sec. 16—Mortgage 
decree—Applicstion for execution. by sale of mortgaged property refused as 
property was not saleable under Bundelkbsnd Land lon Act—No 


Crvi 
1936 
Oct. 9 


SULAIMAN, 
Cf: 


appeal preferred from order—Subsequently proviso added to Sec. 16(1)— Ganar Natu, 
J. 


Decree-bolder applied afresh for execution by sale—Previous order dissllow- 
ing sale not affected by proviso added to Sec. 16(1). 

When an application for execution of a mortgage decree was made the 
judgment-debtor objected that the property was not saleable under the 
Bundelkhand Land Alienation Act of 1903. The Court held that the 
celief for the sale of the property could not be granted; but substituted 
therefor a new relief for the appointment of a receiver. No appeal was 
preferred by the decree-holder against the order disallowing sale of the 
property. Subsequently a proviso was added to Section 16, Bundel- 
khand Land Alienation Act, under which under special circumstances the 
property could be sold to persons specified therein where a mortgagee has 
obtained or obtains a decree for sale. Accordingly the decree-holder applied 
afresh for the execution of the decree by sale of the mortgaged p A 
Held, that the effect of the proviso added to Section 16, Bun d 
Land Alienation Act, was not to reverse the previous order inter partes 
(disallowing the decree-bolder’s prayer for sale of the mortgaged pro- 
perty) and make the property available afresh to the decree-holder in 
spite of that order, which had become final. In other words the rights 
acquired by the judgment-debtor under the previous order of the execu- 
tion court are not affected by the new enactment adding a proviso to 
Section 16. 

LETTERS PATENT APPEAL from the decision of the Hon. Mr. JUSTICE 
INNET. ; l t cs j ,, ; ; i 


Ram Nema Prasad for the appellants. 

Demodar Das for the respondent. 

The Court delivered the following judgment:— 

This is a judgment-debtors’ appeal arising out of an execution pro- 
eding. ‘The property sought to be attached and sold is situated in Bun- 
Ikhand. It is an admitted fact that at the time when the mortgage 
cree was obtained the property was not saleable under the Bundelkhand 
ind Alienation Act of 1903. When an application for execution was 
ed the judgment-debtors, on February 11, 1927, objected that the pro- 
rty was not saleable. The court upon that objection passed the follow- 
g order:— 

The property is not saleable. In view of the ruling reported in 82 I. C., 
page 1037, the decree for sale shall be modified. A receiver be appointed 
to realise the money out of the mortgaged property, subject to order about 


marshalling. 
Obviously the court held that the relief asked for by the decree- 
sider for the sale of the property could not be granted inasmuch as the 
*L. P. A. 8 of 1935 
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property was not saleable; but substituted therefor a new relief for t 
appointment of a receiver, as such appointment was permitted under t 
ruling of this Court. It cannot be doubted that the decree-holde 
application for the sale of the property’ under the mortgage decree w 
disallowed and he could have preferred an appeal from that order. T 
order passed by an execution court allowing an objection is a decree wit 
in the meaning of Section 2, C, P. C. Thereafter in 1926 the Bundelkha 
Land Alienation Act was amended and a proviso was added to the c 
Section 16, under which under certain special circumstances the proper 
can be sold to persons specified therein where a mortgagee has obtain 
or obtains a decree for sale. Accordingly the decree-holder applied afre 
for the execution of the decree by sale of the mortgaged property. 'I 
courts below allowed execution holding that the amending Act VII of 19 
had a retrospective effect. An appeal preferred to this Court has be 
dismissed by a learned single Judge. The point that was argued befi 
the learned single Judge was whether the previous order of the executi 
court dated September 5, 1927 holding that the property was not saleal 
operated as res judicata. No other aspect of the question appears to ha 
been argued before him. The learned Judge has rightly held that t 


previous order cannot operate as res judicata inasmuch as that order w 


tantamount to a decision that the property was not saleable under the |, 


as it then stood, whereas the question that now arises is whether the pr 
perty is saleable or not under the law as it stands now. 

There is however another aspect of the question, which has not be 
considered. The law was modified while the execution proceeding w 
pending, and after the judgment-debtors’ objection had been allowed 
the court and the decree-holder’s application for sale had been refused. T 
question is whether an Amending Act should affect an execution procee 
ing in such a way as to nullify the previous order passed inter partes. 

It was laid down by their Lordships of the Privy Council in the Col 
nial Sugar Refining Company, Limited v. Irving, Appeal Case, page 36 
which was re-afirmed by their Lordships in Delbi Cloth and General Mi 
Co., Lid. v. Income Tax Commissioner, Delhi, that unless it was express 
so provided, a new Act cannot deprive a litigant of a substantive rig 
which he had acquired before. A right of appeal to a particular foru 
was considered by their Lordships to be a substantive right and was he 
not to have been lost as a result of the change in the enactment. This case w 
of course followed by a Full Bench af this Court in Rem Singha v. Shank 
Dayal At page 967 it was obsefved: 

It is admitted that there is nothing in the new Tenancy Act expres: 
providing that it shall affect all pending actions,-or that it shall have 3 
trospective effect. If therefore the right of appeal was a substantive rig 
and not a mere matter of procedure, it could not be taken away by t 
new Act. On the other hand, if it merely involved a question of procedu: 
that right may have been destroyed. 

Following the ruling of the Privy Council, the test laid down was 
to whether the right claimed was a substantive right or a mere matter « 
procedure. In the former case without express mention the substanti 

L L. R. 9 Lah. 284 "L L R. 50 AIL 965 
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ght could not be taken away by a new Act. This rule was applied by 
iother Full Bench of this Court in a case which was much weaker than the 
esent one, see Rom Karan Singh v. Rom Das Singh In that case it 
as held that if a tenant had been dispossessed before the new Tenancy 
ct and the cause of action had accrued before that Act came into force, 
ien he wes entitled to institute a suit in the civil court within 12 years 
: his dispossession, notwithstanding the provisions in the new Act that the 
rum should be the revenue court and the suit should lie within 6 months 
ily. The Full Bench also-held that the law governing the substantive 
ghts of the parties would be the law which was in existence at the time of 
1¢ institution of the suit. 

The language of the proviso which has been added to Section 16 no 
oubt shows that it would be applicable to a case where the mortgagee has 
btained or obtains a decree for sale. But the language does not expressly 
iy that it would be applicable to execution arn ee pending at the 
me in which orders have already been passed in favour of judgment- 
ebtors. There is the general principle embodied in Clause (6) of the 
l P. General Clauses Act, under which also without an express mention a 
ght which has accrued or a liability incurred cannot be taken away by 
1y enactment. 

In the present case the execution court had actually decided that the 
roperty was not saleable and had disallowed the decree-holder’s prayer to 
Jat effect. "There was accordingly a decision which had become final as 
o appeal had been preferred which laid down as between the parties that 
1e property entered in the decree was not saleable and therefore the decree- 
older was not entitled to realise his-money by sale of that property. It 
ems to us that the right acquired by the judgment-debtor, which was a 
rotection against him, must be regarded as a substantive right and not a 
iere matter of procedure and the order in his favour was therefore an 
djudication between the parties that such right was vested in the judg- 
.ent-debtor. The question was not merely whether one Act applies or 
ie other, but the question was whether the property in dispute was saleable 
e not, and the decision went against the decree-holder. We do not think 
jat in view of the pronouncements of these Full Benches, we should hold 
rat the effect of the new enactment is to reverse that order inter partes 
ad put an end to it and make the property available afresh to the decree- 
older in spite of that order, which has become final. There are no ex- 
ress words in the Amending Act which would show that orders which 
ave already been passed previously can be set aside. When the decree- 
older obtained his mortgage decree, he really did not acquire any substan- 
ve right to sell the property, because the law was against him. On the 
ther hand the order of the execution court refusing execution, so far as 
re sale was concerned, was an order in favour of the judgment-debtor 
nder which he acquired a substantive right. We do not think that the 
fect of the Adin Act is to undo what was already done by the exe- 
ution court, and to deprive the judgment-debtor of his right which he 
ad acquired under that order which had become final. We think that it 
rould be consistent with the view expressed by. the Full Bench of this 


*1931 A. L. J. 1018 , 


v. 
SHBO DaT 
SINGA 


Saldmen, 


Cc. f. 
Genge Nath, 


GJ: 
Ganga Nath, 


Rechhpal 
Singh, J. 


1366 HIGH COURT [193s 


Court to hold that the rights acquired by the judgment-debtor under t 
previous order of the execution court are not affected by the new enac 
ment. This, of course, does not prevent the decree-holder from executi 
his decree by realisation of profits through the receiver, if such applicati 
can lie and is not barred by time. We accordingly allow this appeal, a 
setting aside the decree of the learned Judge of this Court aad those 
the courts below, allow the judgment-debtor’s objection. As the questi 
was not free from difficulty, we think that the parties should bear their ov 
costs. | 


Appeal alow 


MAHTAB SINGH and orHers (Defendants) 


VETSHS 

DURGA NARAIN SINGH and anoTHER (Plaintiffs)* 

Civil Procedure Code, Or. 32, R. 7—Compromise by guardian ad litem witho 
leave of Court—Such compromise is void as against minor—Suit to enfor 
such compromise—Minor can plecd in defence that compromise and dect 
passed thereon are not binding on bim. 

A compromise arrived at by a next friend or guardian ed litem witho 
complying with the provisions of Or. 32, R. 7, C, P. C., is void as agair 
the minor and consequently the decree thereon is also void. Pert, 
Singh v. Bhabuts Singh, I. L. R. 35 487 (r.c) relied on. 

Even if it be assumed that such a compromise is merely voidable and n: 
void, the minor can resist a suit to enforce the compromise by pleading 
defence that the compromise decree having been passed on a compromi 
made without complying with the provisions of Or. 32, R. 7, C, P. C. 
not binding upon him. 

If a minor after attaining majority does not get the compromise s 
aside within three years of the date of his attaining majority, compr: 
mise may be held to be binding upon him; but so long as that stage b 
not arrived, it is always open to him to plead in defence that it is m 
binding, whenever an attempt is made in any subsequent suit to enfor 
the terms of the compromise decree. 

SECOND APPEAL from a decree of Gaunt Prasan Esq., District Jud) 
of Farrukhabad, modifying a decree of Mr. S. Nisan Hamar Zam, Assi 
tant Collector, First Class. 


B. Malik and Jagdish Swarup for the appellants. 
N. C. Shastry and D. Senyal for the respondents. 


The following judgment was delivered by 


RACHHPAL SINGH, J.—These are two connected appeals arising ot 
of two suits instituted by the plaintiff for recovery of rent. 

The facts briefly stated are these:— i 

In 1925, the plaintiff-respondent instituted four suits, namely, 827 
833, 933 and 1266 for enhancement of rent in réspect of the four holding 
which were held jointly by Mahtab Singh, Jadunath Singh, Phul Singt 
Lakhan Singh and Partab Singh. In those suits decrees for enhancemen 
of*rent were passed on the basis af compromise. The plaintiff on th 

*S. A. 16 of 1934 (connected with S. A. 237 of 1934) 
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compromise decrees instituted four suits for the recovery of rent at en- 
hanced rates. In the two appeals before us, we are only concerned with 
the two of those four suits, namely, Nos. 7 of 1930 and 59 of 1932 and have 
no concern with the other two suits. 

In defence the defendants of these two suits pleaded that the decrees 
for the enhancement of rent passed on the basis of a compromise in the 
year 1925, are not binding upon them as at the time when the compromise 
was made, they were minors and the compromise sought to be enforced was 
arrived at without obtaining the sanction of the court in which a suits 
were pending. 

The trial judge held that the plaintiff was not entitled to get rent at an 
enhanced rate and therefore decrees were passed against the defendants 
with reference to the rates of rent that prevailed before the compromise 
decrees were obtained by the plaintiff. 

The plaintiff preferred appeals to the court of the learned District 
Judge who came to the conclusion that the compromise decrees obtained 
by she plaintiff were binding upon the defendants. The appeals were there- 
fore allowed and the plaintiff was given a decree with reference to the 
enhanced rate of rent in eccordance with the terms of the compromise 
decrees. The defendants have now come up in Second Appeal before this 
Court. 

It may be mentioned here that it is conceded that the defendant- 
appellants in these two appeals are still minors. Learned counsel appearing 
for the appellants has pointed out that before the trial court the counsel 
appearing for the plaintiff admitted that in the cases in which compro- 
mise decrees were passed, the minor defendants had not been properly re- 
presented. The learned Judge of the lower appellate court, however, went 
into thig question and did not treat the statement of the counsel for the 
plaintiff before the trial court as an admission. 

It has been found that the compromise was arrived at on behalf of the 
minor defendants by one Partab Singh who acted as their guardian ad litem. 
It has further been found that sanction of the court in which the suits 
were pending was not obtained for compromising the suit as laid down by 
the provisions of Rule 7, Order 32, Civil Procedure Code. 

Rule 7, Order 32, Civil Procedure Code provides: — 

(1) No next fded or guardian for the suit shail, without the leave 
of the court expressly recorded in the proceedings, enter into any agree- 
ment or compromise on behalf of a minor with reference to the suit in 
which he acts as next friend or guardian. 

(2) Any such agreement or compromise entered into without the leave 
a a a 


It cee hea argued by learned counsel appearing for the defendant- 
appellants that as the compromise was arrived at without complying with 
the provisions of Rule 7, Order 32, Civil Procedure Code, it is void and not 
merely voidable.so far as minors are concerned. On this point the view 
that has prevailed i in the various High Courts in India is that a compromise 
arrived at in disregard of the provisions of Rule 7, Order 32, is not, void 
but only voidable at the instance of the minors. The cases on this point 
are collected and noted in eye Civil Procedure Codes, Volume IJ, 
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page 2318 (second edition). In Phulwenti Kunwar v. Janesher Dast 
a Bench of two learned Judges of this Court has expressed the view that : 
compromise entered into without the leave of the Court is not void and ; 
nullity but is voidable only. (See page 589). In this connection I may 
refer to two cases decided by their Lordships of the Privy Council. They 
are Subremania Cheitiar vw. Raja Rejeswara Dora? and Partab, Singh v 
Bhabuti Singh”. 
In Subramenia Chettisr v. Raja Rajeswara Dorai their Lordships o) 
the Privy Council made the following observations:— 
` If on other grounds the deed of compromise could be supported, it i 
invalid in not complying with the conditions imposed by Section 462 of 
the Code of Civil Procedure applicable- when the compromise was made 
One of the parties to the suit was a minor, the Raja’s son the presem 
appellant, and the trustee of the voluntary settlement was appointed hi 
guardian ed litem. -Section 462 af the Code of Civil ure enact 
that no next friend or guardian for the suit, shall, without the order ol 
the Court, enter into any agreement or compromise on behalf of 2 minor 
with reference to the suit in which he acts as next friend or guardian 
In the present case the leave of the Court was not obtained and in th 
absence of such leave the compromise can not be supported. 


In Partab Singh v. Bhabuti Singh their Lordships of the Privy Coun. 
cil, at pages 496 and 497 observed as follows:— 


This Board has held in Menober Lal v. Jadunath Singh that in cases tc 
which Section 462 of the Code of Civil Procedure, 1882, applies there 
ought to be evidence that the attention of the Court was directly called tc 
the fact that a minor was a party to the compromise, and it ought to be 
shown, by an order on petition, or in some way not open to doubt, that 
the leave of the Court was obtained, and that it is not sufficient proof 
that the exigencies of Section 462 were complied with to show that the 
minor was described in the title of the suit as minor, as in that case, suing 
‘under the guardianship of his mother’, and that the terms of the compro- 
mise were before the Court. The agreement of compromise in pursuance 
of which Hari Prasad obtained the dismissal of the suit of Partab Singh 
and Abbaran Singh was void as against them and on that ground, if there 
were no other, they are entitled to have the decree dismissing the suit of 
July 27, 1899, set aside. A 

It will be noticed that in the case of Subremenia Chettiar v. Raja Rajes- 
wara Dorai, their Lordships of the Privy Council described the compromise 
as invalid while in the case of Pertab Singh v. Bhabuti Singh, they described 
it as void. 

In connection with this matter I may be i to refer the case 
of Gulab Dei v. Vaish Motor Company, Et *. In this case it was re- 
marked that “any compromise without the leave of the court is a nullity.” 

In Jita Singh v. Man Singh” the ruling of their Lordships of the Privy 
Council in the case of Partab Singh v. Bhabuti Singh was distinguished 
on the ground that it was a case in which no guardian ad litem had been 
appointed for the minor defendants. With the utmost possible respect, I 
find myself unable to agree with this view. It is true that in that case 

e ‘LL R 46 All. 575 "I L R. 39 Mad. 115 
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:here was no a guardian but it appears to me that the ground on 
which their Lordships of the Privy Council held.the compromise to be void 
was that there had been no compliance with the provisions of Section 462 
of the Code of Civil Procedure, 1882. Their Lordships at page 496, made 
the following observations:— 

This Board has held in Menober Lal v. Jadunath Singh that in cases to 
which Section 462 of the Code of Civil Procedure, 1882, applies there 
ought to be evidence that the attention of the Court was directly called to 
the fact that a minor was a party to the compromise, and it ought to be 
shown, by an order on petition, or in some way not open to doubt, that 
the leave of the Court was obtained, and that it is not sufficient proof that 
the exigencies of Section 462 were complied with to show that the minor 
was described in the title of the suit as 2 minor, as in that case, suing 
‘under the guardianship of his mother’, and that the terms of the compro- 


mise were before the Court. The agreement of compromise in pursuance 
of which Hari Prasad obtained the dismissal of the suit of Partab Singh 
and Abbaran Singh was vaid as against them and on that ground, if there 
were no other, they are entitled to have the decree dismissing the suit of 
July 27, 1899, set aside. l 
Thes remarks, in my opinion, go to show that the decision was given 
in favour of the minor defendant on the sole ground that sanction of the 
Court had not been obtained. The facts were these:—Bhabuti Singh was 
the de facto Manager of the estate of Partab Singh and Abbaran Singh who 
were minors. He instituted a suit for pre-emption in respect of certain 
properties. It appears that Partab Singh and Abbaran Singh had 
also a right of pre-emption which was superior to the right of Bhabuti 
Singh. Bhabuti Singh got one Hari Prasad to look after the defence of 
Partab Singh and Abbaran Singh in that suit as they are also defendants 
in the case. Bhabuti Singh also caused a suit for pre-emption to be insti- 
tuted in the names of Partab Singh and Abbaran Singh and in this case 
Hari Prasad acted as their next friend. Later on Hari Prasad got the suit 
of the minors dismissed without obtaining the sanction of the court in 
accordance with the provisions of Section 462 (Rule 7, Order 32, Civil 
Procedure Code). When Partab Singh and Abbaran Singh sued for setting 
aside the dismissal of their suit, their Lordships of the Privy Council decreed 
the same and the main ground for the decision was that the compromise 
was void because no sanction had been obtained from the Court in accord- 
ance with the provisions of Section 462, Civil Procedure Code, 1882. 
Thus we find that their Lordships of. the Privy Council in one case 
described the compromise as invalid and in the other case as void. I am, 
therefore, of opinion that it must be held that a compromise arrived at by 
a guardian ad litem and next friend without complying with the provisions 
of Rule 7, Order 32, Civil Procedure Code, is not only voidable but is void 
altogether. Clause 2 of Rule 7, Order 32, says that ‘any such agreement or 
compromise entered into without the leave of the Court so recorded shall 
be voidable against all parties other than the minor’. My interpretation 
of this clause is-that it enacts that a compromise made-in total disregard of 
the provisions of Rule 7, Order 32, Civil Procedure Code, is voidable against 
all parties who are majors and not void but it does not bind the minor in 
any manner. As it is not binding on the minor, it is void against him. If 
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Huch 2 compromise is void as against the minor, the decree passed on it is 

also void. In Ganga Nand Singh v. Rameshwar Singh Babadur® it was held 

that 
a consent decree does not stand on a’ higher footing than a contract be- 
tween the parties and the Court has jurisdiction to set aside a consent 
decree upon any ground which would invalidate an agreement between 
the parties and as it is essential to the validity of a contract that all 
contracting parties should be competent to contract and as a person who 
by reason of infancy is incompetent to contract can not make a contract 
within the meaning of the Contract Act, it follows that a compromise 
entered into with a minor is entirely void and can not be given effect to in 
a Court of law. 

In my opinion the same principle applies to a case in which a guardiar 
enters into an agreement on behalf of a minor. I£ owing to some provi- 
sions of law, a guardian i is incompetent to enter into a contract, the same 
would be void as against the minor on the ground that owing to some 
mandatory provisions of law, he (the guardian) was incompetent to enter 
into a contract. Without the leave of the court, he is incompetent to entei 
into a contract so his contract stands on no higher footing than a contract 
between a minor and a third party. As their Lordships of the Privy 
Council have in the case of Subramania Chettiar v. Raja Rajesweara Dora 
held such a compromise to be ‘invalid’ and further have held in the case of 
Pariah Singh v. Bhabuti Singh that it is ‘void’, I must hold that the com- 
promise in the present case was void as against the minor and consequently 
the decree passed thereon was also vaid. 

Now, let us suppose, for the sake of argument, that such a compro- 
mise is not void but is only voidable at the instance of the minor. ‘The 
question then arises is what is the course which the minor has to adopt when 
such a compromise is sought to be enforced against him. 

The contention raised on behalf of the minor appellants is that it is 
open to them to plead in defence thar the compromise decree having been 
passed on a compromise made without complying with the provisions of 
Rule 7, Order 32, Civil Procedure Code, is not binding upon them. The 
plaintiff-respondent, on the other hand, contends that a minor can not take 
up a plea in defence that a compromise decree is not binding upon him so 
long as that decree is not set aside. 

It is suggested that the only course open to the minor is that he should 
get the decree set aside either by instituting a suit or by making an applica- 
tion for a review of the judgment in which the decrees were et 

After a consideration of this question, I have arrived at the conclusion 
that when a contract made under the terms of a compromise made without 
complying with the provisions of Rule 7, Order 32, is sought to be enforced 
against a minor, it is open to the minor to plead in defence that the com- 
promise decree is not binding on him. 

Learned counsel appearing for the plaintiff-respondent has cited certain 
cases in support of his contention. The first case is Virupaksheppa v. 
Shidappa and Basappa.” In my opinion this ruling does not help the con- 
tentjon raised by learned counsel for the plaintiff-respondent. All that 
this case decides is that a compromise as against all parties other than the 
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inor is voidable. - The next-case on which reliance is placed-is Chhotabbai 
otibhat v. Dadabbai Narandas®.. There: are -observations in this case at 
ge 60 to the effect that a-compromise of -this nature is voidable but I 
id nothing in this-case which would ga to show that the Court decided 
at such a compromise was binding-upon the minor so long as it was not 
z aside acd that the. minor could not take a plea in defence that the com- 
omise was not binding upor him as it had been arrived at without the 
ction of the Court. > > > 

The same remarks apply to the case of Benweari Jogi v. Jemna’. 

Another case relied upon by learned counsel for the plaintiff-respon- 
nt was Phulwanti Kunwar v. Jenesbar Dast? A perusal of this case 
sows that what the learned Judges held was that a compromise without the 
nction of the Court was not void and a nullity.” This, however; does 
ot help the respondent. -There are observations in the judgment which 
) against the plaintiff: At page 589, the learned Judge in his judgment 


It is binding upon-all-the parties except the minor and the only person 
-who can call it in question js-the minor himself. If the minor does not 
elect to avoid the decree, it will be binding all round . ... the decree 
being voidable only, must he treated as binding until it has been got rid 
of, and the period for that having passed, plaintiff must now be 
The facts in that case were different. A decree on the basis of a com- 
comise had been passed. The Court found that the mjnor on attaining 
sajority had not attempted to have the decree set aside and after the 
eriod of limitation had expired, some one after the death of the minor 
astituted a suit in order to avoid the decree. The Court held that he could 
ot do so. l 
In none of the rulings cited on behalf of the respondent was it held 
tat a minor can not take up a plea in defence that the compromise is not 
inding on him when the opposite party instituted a suit to enforce an agree- 
ient arrived at in disregard of the provisions of Rule 7, Order 32 of the 


‘ode of Civil Procedure. 
In Mulla’s Civil Procedure Code 10th edition,-at page 954, it is stated 
aat a compromise decree may be set aside either in a re suit or upon an 


pplication for review to the Court that passed the decree but that it can 
ot be called in quéstion by way of objection to any proceeding taken in 
recution of it. This, however, is a different matter. When a decree 
assed on the basis of a compromise is sought to be enforced, the Court 
cecuting the decree may not permit the minor to raise a plea that it is not 
inding upon him as it was voidable at his instance. The court executing 
he decree would be justified in saying that a question of this type can not 
e raised in execution department and that the proper course for the minor 
ras to have the decree set aside. The case of Ishen Chendra Kundu 
_ Nilraten Adbikeri2+ was of this description. In that case a decree had 
een passed on the basis of a compromise in which sanction of the Court 
y the next friend of the minor had not been obtained and that decree was 
ut in execution. The minor objected that it was not binding upon him. 

s4, L R 1935 Bom. 54 "1931 A. L J. 76 
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The Court held that a decree passed against a minor on a compromise fi 
which the leave of the court was not expressly recorded is not void, but 
voidable at the option of the minor. So long as such a decree was not s 
aside in a proper proceeding, no objection to its validity could be taken i 
execution proceedings. That, however, is a different matter. i 

The position in the case before me is this:—An agreement was arrive 
at between the plaintiff on one side and the defendant-appellants throug 
their guardian ad litem on the other under which rent of the holding « 
the defendant-appellants was enhanced. The compromise was arrived : 
without obtaining the leave of the Court as directed by the provisions « 
Rule 7, Order 32, Civil Procedure Code. The plaintiff has now filed 
suit to enforce the terms of that agreement. The defendant-appellan 
who are minors contend that the decree passed on the basis of tt 
compromise in the former suit is not binding as the sanction of the court i 
that suit was not obtained. The question which I have to determine 
whether there is anything in the Law which prevents the defendants fro: 
taking such a plea in defence and J have no hesitation in holding that the 
can take such a plea. In my opinion the provisions of Clause 2 of Rule | 
Order 32 of the Code of Civil Procedure clearly recognise that righ 
Rule 7, Order 32, Civil Procedure Code, declares that an agreement of th 
description will not bind the minors. If we hold otherwise, then it woul 
mean that we are not permitting the minors to show that they are n 
bound by the agreement. This will be quite contrary to the provision 
of Rule 7, Order 32 of the Code of Civil Procedure. 

Now there are several ways in which a minor can avoid such an agres 
ment. The first is by making an application for review of the decre 
The second method is to prefer an appeal against the decree which w: 
passed in the case. In Rakbel Moni Dassi v. Adwyte Prosad Roy™ an 
Golenur Bibi v. Abdus Semad™ the Calcutta High Court held that a 
appeal was not permissible. In Gulab Dei v. Vaish Motor Compan 
Etewab* an appeal was, however, entertained. Another method ist 
institute a suit at once to set aside the decree through a next friend or o 
attaining majority and yet another way of avoiding the compromise is t 
take a plea to that effect in defence when a suit is instituted to enforce tt 
terms of a compromise. J am not zware of any rule of law under whic 
in a suit instituted on an agreement arrived at in total disregard of th 
provisions of Rule 7, Order 32, Civil Procedure Code, a minor can not i 
defence plead that the agreement and the decree passed on the basis of th: 
agreement are not binding upon him. To me it appears that he can alway 
take such a plea so long as he does rot allow his right to do so to becom 
barred by limitation. If a minor after attaining majority does not get th 
agreement set aside within three years of the date of his attaining majority 
the compromise decree may be held to be binding upon him but so lon 
as that stage has not arrived, it is always open to him to plead in defenc 
that it is not binding whenever an attempt is made in any subsequent sui 
to enforce the terms of the compromise decree. 


o In Sthuram Sabib v. Vasanta Rao Ananda Rao Dhyber™ there ar 
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bservations which go to show that the plea of the invalidity of the com- 
romise can be taken in defence. 

It appears that in that case an agreement by way of a compromise was 
rrived at between the plaintiff and the minor through the next friend of 
ae minor in a former suit. ‘The compromise had not been made with the 
nction of the Court. When a suit was instituted to enforce the compro- 
rise, the minor took the plea that it was not binding upon him. The 
arned Judges who decided the case observed at page 500 as follows:— 

Here the minor relies on the invalidity of the compromise as a defence 
to a suit on the compromise. There (In Amen Singh v. Nerain Singh, 
I. L. R. 20 AiL 98) the ground on which the minors sought to set aside the 
decree on the compromise was fraud. Here the minor resisted the claim 
on the compromise on the ground that the requirements of Sec. 462 of 
the Code had not been complied with. 

According to my view it is always open to the minor, having regard 
> the provisions of Rule 7, Order 32, Civil Procedure Code, to plead in 
efence the invalidity of the compromise arrived at by his guardian or 
ext friend in a previous suit when sanction required in the above men- 
ioned rule was not taken from the court. That right can be lost to the 
inor only if he loses it by not challenging it within a period of three 
ears after attaining majority. 

The result is i in either view of the case the defendant-appellants 
just succeed. According to the view by their Lordships of the Privy 
council in Partab Singh v. Bhabuti Singh, such an agreement is void. 
Yn the other hand if it be assumed that the agreement is merely voidable 
ad not void, the minor can resist the claim successfully by setting up a 
efence that as the agreement, having regard to the provisions of Rule 7, 
Yrder 32, Civil Procedure Code, was not binding on him, a suit brought 
n the basis of a decree obtained on the strength of that compromise is not 
inding upon him. According to my view there is nothing to prevent 
um from taking such a plea in defence. 

For the reasons given above, I allow these two appeals, set aside the 


lecree passed by the court below and restore that of the trial court. The 


arties will pay and receive costs in all courts in proportion to success and 
ure. ‘ 
Permission to file a Letters Patent appeal is granted. 
Appeal allowed 


TEJ BAHADUR «lias TEJ NARAIN AND OTHERS 


Versus 
RADHA KISHAN-GOPI KISHAN- (Fimm) * 
dmitation Act, Sec. 21(3)—Mortgage by Hindu widow—Mortgegee’s right of 
suit barred before insertion by Clause (3) in Sec. 21 by Act I of 1927—Clense 
(3) cannot revive right of sth on proof of peyment of interest made by 
widow—Hindu Law—Legal snecessil'y—Widow—Mortgage by—Sutt 

mortgagecs after a long period of time—Psucity of evidence for legal neces- 

sity cannot be supplemented by presumptions. 
A Hindu widow, who had inherited her husband’s property for a wid®w’s 
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estate, executed a simple mortgage in 1898 in favour of the plaintiff, 1 
period for payment being 10 years. After the widow’s death the plaint 
brought a suit in 1930 to recover the money on the mortgage by a s 


‘Tay BaHapun of the mortgaged property, making the reversioners defendant to the su 


Rechb pal 
Singh, J. 
Collister, J. 


The plaintiff claimed that the suit was within limitation by reason 
the payment of interest made in 1918 on behalf of the widow within t 
meaning of Sec. 20, Limitation Act. Held, that the suit was barred 
1920 under the law of limitation then in force, when a widow having 
life-estate was not competent to give an acknowledgment or make a payme 
which would bind the reversioners; and there could be no revival of t 
right of suit as a result of the insertion of Clause 3 (a) in Sec. 21, Limi! 
tion Act, by Act I of 1927, under which an ‘acknowledgment’ or ‘ps 
ment’ by 2 widow is a valid acknowledgment or payment as against 
reversioner. A new law of limitation or an amendment in the law ca 
not divest a person of a right or title which has vested in him under t 
previous law of limitation. Wheré a suit for sale on a mortgage execut 
by a Hindu widow, impleading the reversioners who succeed to the est: 
on the death of the widow as defendants, is instituted after a long peri 
of time, the plaintiff mortgagee, who is responsible for the delay, ae 
discharge the onus which lies upon him of proving legal necessity a 
paucity of evidence cannot be supplemented by presumptions. 

Frmst APPEAL from a decree of Basu SHEO Haraxy Lar, Suborc 

nate Judge of Azamgarh. 
Shiva Prasad Sinha (with him N. P. Asthana and Kedar Nath Sinks 


for the appellants. 
S. B. Johari and R. K. S. Toshaitwal for the respondents. 


The Court delivered the following judgment:— 


This appeal arises out of a suit for sale upon the foot of a simple mor 
gage: bond which was executed by one Musammat Janki Kunwar c 
November 11, 1898. The claim was for 21,000 rupees; but there was al: 
an alternative prayer for possession of the property and for recovery «< 
10,000 rupees as interest by way of damages. The mortgagor was 
perdanashin lady and: was a widow, her husband having died as long as 
as 1878. The bond in suit was for 11,000 rupees and the mortgage 
property consisted of a four anna share in each of four villages. It w: 
stipulated that a sum of 850 rupees should be paid annually as interest an 
that in default of payment in any year the mortgagees should have a rigt 
after four months’ grace to enter into possession of two of the mortgage 
shares and recover the balance of interest due to them at the rate c 
Rs. 14-0 per cent. per mensem. The period agreed upon for payment c 
the mortgage money was 10 years, and the mortgagor was given a righ 
to redeem the property at any time within that period on payment o 
10,000 rupees. It appears that Musammat Janki Kunwar paid interes 
regularly up to within a day or two of her death; which occurred o: 
November 23, 1918. The present-suit was-filed by the mortgagees—th 
firm: Kothi Radha Kishan Gopi Kishan—on November 13, 1930 and i 
was claimed on their behalf that the suit Was within limitation by reasoi 
of various acknowledgments and payments of interest. ‘The last acknow 
ledfment is said to have’ been made by Musammat Janki Kunwar oj 
November 16, 1918 in a registered lease, which she executed on that da 
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n favour of certain persons; and the last -payment`of interest is alleged to Cu 
ave been made on the following day, ie., on November 17, 1918. Itis z, 
aid that this payment was made on the, mortgagor’s behalf by the lessees — 
inder the deed of November 16. As we have already said, Mst. JankiTss Barapur 
<unwar died on November 23, 1918. The defendants first party are kabra 
eversioners, being the heirs of her husband: the defendants second party Kmu 
ure subsequent mortgagees: the defendant third party was impleaded pro- Rechbpal 
'orma as having a right of suit with the plaintiffs and was subsequently sagh, J. 
sransposed as a plaintiff; and the defendant fourth party is 2 widow in Collister, J. 
he joint family of the plaintiffs and was impleaded by reason of the fact 
hat she had instituted a suit against the plaintiffs in which she claimed to 
xœ her husband’s heir. 

The defence was that the suit was barred by limitation, that the bond 
n suit was not duly executed, that it was without consideration and that 
here was no legal necessity for-the alienation. The learned Subordinate _ 
fudge of Aligarh has found in favour of the plaintiffs on all points and has 
yassed a preliminary decree for sale under Order 34, Rule 4, of the Code of 
“ivil Procedure. The defendants reversioners have ‘come in appeal to this 

Learned counsel for the defendants-appellant concedes execution of 
he bond in suit, which in the case of a perdenasbin lady means “intelligent 
‘xecution”. He pleads, however, that the suit is barred by time and he 
1as also pleaded want of consideration and legal necessity. __ 

As regards the plea of limitation, the first point which has been argued 
fore us is that the acknowledgment of November 16, 1918—which was 
rot addressed to the mortgagees—cannot operate to extend the period of 
imitation inasmuch as it is not shown to have been communicated to the 
aid mortgagees; but it is not necessary for us to consider this point inas- 
nuch as no attempt has been made to challenge the lower court’s finding 
hat on November 17, 1918 interest was paid as such within the meaning 
of Section 20 of the Limitation Acte - .- >o - . mo, 

It is fext contended that the suit became barred on November 11, 
1920 under the law of limitation- which was then in force and that. there 
sould be no revival of the right of suit by the amendment which was subse- 
juently made by the legislature to Section 21 of the Act. It is an admit- 
ed fact that under the law of limitation, as it stood on November 11, 
1920, a widow having a life estate was not competent to give an acknow- 
edgment which would bind the reversioners. -In 1927 the Limitation Act 
(IX of 1908) was amended so.as to render such an acknowledgment bind- 
ng on the reversioners—vide Clause (3) of Section 21. Under the terms 
f the bond in suit the period of redemption was 10-years.. This time 
vould begin to run from November 11, 1908 and the period of limitation 
would expire on November 11, 1920. . The suit was filed, as we have 
ready shown, on November 13, 1930. ; 

Learned counsel for the plaintiff-respondent. contends. that, the-law of 
imitation applicable to the case is the law which was ih force at the date 
yf the institution of the suit; and he has referred us to various authorities 
‘or the proposition that the statute of limitation is a law of procedurerand ° 
hat ordinarily it is retrospective in its operation. We do not consider it 
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Cm necessary to quote or discuss those authorities inasmuch as we unhesitatingly 
1936 accept this proposition of law. Learned counsel admits that he can show 
— no authority for the view that when under the existing law a right of sui» 
Tuy Banapux has become barred and a person has consequently acquired a title, suct 
Rasa, right of suit can be revived and such title can be extinguished by subsequens 
Kwun legislation. Section 6 of the General Clauses Act provides that, 


Rechbpal Where this Act, or any Act of the Governor-General in Council o1 
Singh, J. Regulation made after the commencement of this Act, repeals any enact- 
Collister, J. ment hitherto made or hereafter to be made, then, unless a different inten- 


tion appears, the repeal shall not 
(a) revive anything not in force or existing at the time at which the 
repeal takes effect; | 
Or 2 ee. th a oi 
(c) affect any right, privilege, obligation or liability acquired, accruedl 
or incurred under any enactment so repealed. 

We are clearly of opinion that a new law of limitation or an amend- 
ment in the law cannot divest a perscn of right or title which has vested in 
him under the previous law of limitation. There are many authorities 
in support of this proposition, but we will content ourselves with citing the 
more important of them and such as are more or less directly in point. 

The first authority to which we will refer is one of 1892—Mobest 
Narain Munshi v. Tarnk Nath Moitra That was a suit to set aside an 
adoption. The suit was instituted in 1885 when the Limitation Act of 
1877 was in force; but it had already become barred by Article 129 of Act 
TX of 1871. At page 497 their Lordships of the Privy Council observed:— 

It is clear that, on April 1, 1873, the plaintiff’s suit was barred by 
: limitation under the Act of 1871, and the Act of 1877 could not revive the 
plaintiff's right so barred. . ..... l . 


Their Lordships followed the earlier case of Appasami Odyer v. Subra- 
manya Odyer.? 

In the case of Nepal Chandra Roy Chowdhury v. Niroda Sundari 
Ghose® a decree-holder applied on February 19, 1907 to execute a decree 
which had been passed ex parte on March 28, 1906. The property of the 
judgment-debtor was sold at auction and was purchased by the decree- 
holder. On June 27, 1911 the defendant judgment-debtor applied under 
Order 9, Rule 13, C. P. C., to have the ex parte decree set aside; but the 
High Court held that the application was time-barred. At page 509 the 
learned Judges made the following observation :— 

The right of the opposite party to make the application was lost under 
the provisions of Article 164, Schedule II, of the Limitation Act of 1877, 
long before Act IX of 1908 was passed, and Section 6 of the General 
Clauses Act distinctly provides that the repeal of the old Act would not 
have the effect of reviving any right not in force or existing at the time 
the repeal was made. 

The case of Mohesh Narain Munshi v. Tarnk Nath Moitra was refer- 
red to by the learned Judges. 

in Sachindra Nath Roy v. Maharaj Bahadur Singh* their Lordships of 
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he Privy Council gave expression to the following dictum:— 

There is no provision in this latter Act i.e., (Act IX of 1908) so retros- 
pective in its effect as to revive and make effective a judgment or decree 
which before that date had become unenforcible by lapse of time. 

The next case to which we will refer is Kbunni Lal v, Gobind Krishna 
Yarein®. «One Ratan Singh in 1845 embraced Islam. His son Daulat 
singh died in 1851 and Ratan Singh died a few months later. Ratan Singh 
«ft a widow and Daulat Singh left a widow and two daughters. Disputes 
«rose between Ratan Singh’s widow and heirs of Daulat Singh; but even- 
ually they were compromised. Subsequently the sons of one of the 
paren of Daulat Singh instituted a suit in which they alleged, inter alia, 
hat, on the abandonment of Hinduism by Ratan Singh, he had forfeited his 
aalf share in the joint property, which had thereupon vested in Daulat 
Singh and the plaintiffs as heirs of Daulat Singh were entitled to the whole 
of the said property. At page 366 we find the following statement of 
aw laid down by their DENA of the Privy Council:— 

Linnea .It may be observed that whatever right Daulat Singh acquired 
under the Hindu Law to the share of his father came into existence in 
1845 on the conversion of the latter to the Mohammadan religion. No 
suit could be brought........ to enforce the right after the lapse of 12 
years from the time the cause of action arose (Section 1, Clause 12, Act 
XIV of 1859). Nothing in Article 142 of Act IX of 1871 or in Article 
141 of Act XV of 1877 could lead to the revival of a- right that had 
already become barred. 

In Jei Singh Prasad v. Suraj Singh? a bench of this Court held that no 
right which had become barred under the Limitation Act of 1871 was 
cevived by the Act of 1877, nor did the introduction of Section 31 in the 
Act of 1908 revive the right which was so barred. 

In Abdul Majid v. Jowabir Lal it was held that where a right to 
enforce a decree wisi for sale, made in a suit on a mortgage, had, before the 
passing of the Code of Civil Procedure, 1908, become barred by Article 17 
of Schedule II of the Indian Limitation Act, 1877, no provisions of the 
Code could revive it. At page 627 their Lordships of the Privy Council 
observed :— 

The present appeal relates to an application to the Subordinate Judge, 
dated June 11, 1909, for an order absolute to sell the mortgaged properties; 
in other words Tor an order dirccuiap enforcement af che order ih which 
had been confirmed by the decision of the High Court of April 8, 1893. 
It is not necessary to go into the particulars of this application because their 
Lordships are of opinion that any such application was barred by the 
Statute of Limitation, Article 179, at the expiry of 3 years from the date 
of the decree, and therefore before the passing of the Code of Civil Proce- 
dure of 1908, under which the present proceedings purported to be taken, 
and their Lordships have no doubt whatever that, inasmuch as the right to 
enforce the decree had once been barred, no provisions of the Civil Proce- 
dure Code, 1908, operate to revive it. 

The case of R. M. M. S. T. Somasunderam Chettier alias Vairavan 
Chettiar v. Vaithilinga Mudaliar® is a Privy Council case relating to the 

"LL R 33 AlL 356 ` ‘11 ALL, J. 167 
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High Court of Madras. ‘Their Lordships held that a suit by the reversioner 
of the original owner for recovery of_possession of such portion of the estat 
as was in the possession of the heirs of-the adopted son of the original owne 


TEJ E had become barred in 1874 under Article 129 of. the Limitation -Act (LX o: 


1871) and that q title to such prcperty was’aequired by the heirs-of thi 
adopted son under Section 29 of the same Act and- could not be affected by 
the provisions of the later Limitation Act XV of 1877 or Act IX of 1908 
There are also various cases of the Bembay High Court, but we wil 
only refer to two of them. In the case of mad Mehdi Faya Thari 
Topan v. Sakinabas® a certain person sent a notice to his wife demand. 
ing restitution of conjugal rights. The demand- was refused . or 
July 19, 1906, but the plaintiff tcok no further action for more than :‘ 
poe eventually ón July 20, 1911 filed a suit for restitution. It wà 
eld :-by-a Bench of the High Court that since this remedy had becom 
barred under Article 35 of Act XV of 1877, it could not be revived by thi 
passing of the new Limitation Act (IX of 1908). sn 
In Dhondi Shivaji Rajvade v. Lakshman Mbaskuji Kbaire a mort 
gagor had sued’to redeem and recover possession of certain property allegec 
to have been mortgaged by his ancestor in 1799. The mortgagor, relying 
on an acknowledgment of 1865, brought the present suit on August 12 
1924. It was held by a bench of the High Court in Bombay that the 
mortgagor’s right to sue for rédemption of the mortgage was barred or 
January 1, 1862, and the acknowlecgment dated September 8, 1865, woulc 
not extend the period of limitation as the acknowledgment ought to have 
been made in writing within 60 ysars from the date of mortgage. The 
remedy and the right óf the`mòrtgagor having been’ extinguished, nothin; 
contained in the subs¢quént’ Limitation Act would affect the opetation of 
the previous enactments. There are other authorities which give support 
to our view, but we do not consider that any useful purpose will be served 
by a multiplication of references.’ We are clearly of opinion that the suit 
out of which this appeal arises becamé barred on November 18, 1920 and 
that the subsequent amendment of 1927 in the Limitation Act of 1908 did 
not and could not operate to revive the right of suit. l 
[The rest of the judgment dealing with the questions of consideration 
and legal necessity is omitted except the following passage which is of 
general importance:—] OO 
‘The learned Judge of the cour: below, relying on certain authorities, 
is of opinion that, since this bond and also the bond in suit were executed 
long ago and many of the persons concerned are dead, paucity of evidence 
may be treated with indulgence and can. be supplemented by presumptions. 
Such authorities are—Chintemenibkatla Venkata Reddi Pentulu Guru v. 
Rani Sabeba of Wadhwan, Banga Chandra Dbur Biswas v. Jagat Kishore 
Acharjya Chowdhury", Ram Narain v. Nendrani Kunwar” and Fulsingh 
v. Ganesh Prasad**. But in each of these cases it was the reversioners who 
had sued after a long period, when it was extremely difficult for the trans- 
ferees to produce satisfactory evidence of legal necessity. In the present 
° "LL R 37 Bom. 393 a “MAD L R. 1930 Bom 55 
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ise the mortgagees themselves are responsible for the long period of. time Gm 
hich has elapsed. We have to see whether the plaintiffs have or have not 14, 
ischarged the onus which lay upon them of proving legal necessity. ie 

In view of our finding that the suit is barred by limitation, we allow Tsy Banapus 
1is appeal and set aside the decree of the court below and we dismiss the ean 


lit of thesplaintiffs with costs in both courts. Known 
eR Ae T l Appeal allowed are 
Collister, J. 
RAM SARAN DAS Canon aL 

Versus Å. Se, 

RAM PIARI* — 


‘riminal Procedure Code, Sec. 488 —Mutual consen? as used in Sub-section (4)— Now. 6 
Meaning of —Order for maintenance i upon a compromise between husband . — J 
and wife in which it was agreed that maintenance shal) be paid on certain — as 
conditions—Can be enforced in a Criminal Court. 

Where a istrate passes an order for maintenance under Sec. 488, 
Criminal P Code, upon a compromise between the husband and 
wife in which it was agreed that the husband should pay the wife a certain 
sum every month for her support provided the wife did not go into service 
or work for other people, held, that such an ogder of maintenance can be 
enforced in 2 criminal court. When the magistrate comes to enforce the 
order it will be open to the husband to show cause why the payment 
should not be made. 

Where a wife refuses to live with her husband on some specific ground 
such as cruelty or the fact that he is keeping another woman, it cannot be 
said that the husband and wife are living apart by mutual consent if the 
husband does not insist that the wife should live with him. 


CRIMINAL REFERENCE made by S. Nawas Hasan Esq., Sessions 
udge of Bijnor. 


Vishwa Mitra for the applicant. 

Baleshbweri Prasad for the opposite party. 

M. Waliullah (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

ALLSOP, J.—This is a reference by the learned Sessions Judge of Bijnor. Ansp, J. 
Je has recommended that the order passed by a Magistrate under Section 
88, Cr. P. C. to enforce the payment of maintenance by Ram Saran Das to 
is wife Mst. Ram Piari should be set aside. He has relied upon the cases of 
'al Singh v. Nikal Kuar and Rem Saran Das v. Demodr# for the proposi- 
ion that an order for maintenance passed upon a compromise between the 
usband and wife where it is agreed that maintenance shall be paid on 
ertain conditions is an order which cannot be enforced in a criminal court. 
“here is certainly support for this proposition in the two cases upon which 
he learned Judge has relied, but I regret to say that I am unable to see any 
ufficient reason for thinking that the order of the Magistrate was illegal in 
he present case. 

"Cr, Ref. 705 of 1936 i 
ioe L R. 1932 Lah. 349 "A. L R. 1934 Lah, 864 
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. Mst. Ram Piari made an application in the year 1931 that her husban 
Ram Saran Das should be directed to pay her maintenance. Thereafter o 
May 16, 1931 the husband and wife made a joint application to the court i 
which they said that they were agreed that Kam Saran Das should pay Ms 
Ram Piari a sum of Rs. 4 a month for her support provided that she did nc 
go into the service of any other person and provided that she did not go t 
any other person’s house to cook for him. I am told that that order h; 
been enforced on several occasions by the Magistrate. Finally in Februar 
1936 Mst. Ram Piari made the application which has given rise to thes 
proceedings. She said that Ram Saran Das had not paid her anything sinc 
May 1935 and she asked the Magistrate to take action against him to forc 
him to make the monthly payments which were in arrears. The Magistrat 
passed the order which was required of him and Ram Saran Das then mad 
an application in revision in the Court of the Sessions Judge saying thi 
the criminal court had no jurisdiction to enforce an order of maintenanc 
in the circumstances of this case. 

One reason why it was held in the Lahore cases to which I hay 
referred that a criminal court could not enforce an order of this kind ; 
that Sub-section (4) of Section 488 contains the provision that no wif 
shall be entitled to receive an allowance from her husband if they are livin 
separately by mutual consent and if there is a compromise in which it ; 
agreed that the woman shall live apart from the man then it may be sai 
that they are living apart by mutual consent. I do not think that th 
expression “mutual consent” is capable of being interpreted in this way 
I think the mutual consent as used in the Sub-section (4) of Section 48 
means a consent on the part of the husband and wife to live apart n 
matter what the circumstances may be. Where a wife refuses to live wit! 
her husband on some specific ground such as cruelty or the fact that he j 
keeping another woman, I do not think that it can be said that th 
husband and wife are living apart by mutual consent if the husband doe 
not insist that the wife should live with him. If that expression had thi 
meaning, a husband could, I imagine, defeat almost any conceivable applica 
tion for maintenance under Section 488, Cr. P. C. These applications ar 
made for the most part if not always by women who are living apart fron 
their husbands and who for some reason are unable to live with their hus 
bands. The husband in the first instance may attempt to defeat th 
claim by saying that he is willing to support his wife if she will live witl 
him, but if it is found that she has good reason for not living with him h 
can then turn round and defeat the claim by saying that he does not wan 
her and it might then perhaps be said that there was mutual consent to. 
separation because she did not want to live with her husband and h 
did not want her to live with him. I do not think that the expressio: 
“mutual consent” can be interpreted in this way. 

Another reason for holding that the Criminal Court had no jurisdic 
tion was that it could not pass a conditional order. Again I do not se tha 
there is any force in this objection. A Magistrate can make an order fo: 
maintenance which can be opposed upon the ground that the womar 
shoald live with the husband if there is a controversy between the partie 
upon that point. I can see no reason why the parties should not come te 
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erms on conditions arranged by themselves and that the Magistrate should 
wot pass an order for maintenance. When the Magistrate comes to enforce 
he order it will again be open to the husband to show cause why the pay- 
nent should not be made. 

Sub-section 3 of Section 488 begins with the words “If any person so 
rdered fails without sufficient cause to comply with the order”. It is 
bviously intended that the husband may when the Magistrate proposes 
o enforce payment raise any points which might have been open to him at 
he time when the original order was made. I think if the husband agreed 
O pay maintenance on certain conditions and afterwards found that those 
onditions were not satisfied that in itself might be a sufficient cause for 
\on-payment on his part and that the Magistrate for that reason might 
efuse to enforce his original order. 

I can see nothing in the provisions of Section 488, Cr. P. C. which 
vould lead to the conclusion that an order for maintenance passed by z 
Aagistrate with the consent of a husband and wife cannot afterwards be 
nforced. Whether it is or is not to be enforced depends upon the cir- 
umstances of the case into which the Magistrate has power to make an 
nquiry. In the present case the husband promised to pay Rs. 4 a month 
nd it has been found as a fact that the conditions which he laid down, 
iz., that his wife should not go into service or cook for other people have 
en obeyed. 

It has been suggested that on two occasions the husband had said in 
7riting that he was prepared to support his wife if she lived with him and 
: is’ argued that the Magistrate has not gone into this question. The 
Aagistrate however in his order has said that the wife was refusing to live 
rith her husband because he had a mistress staying in the house. That 
vould surely be a sufficient reason for the wife to refuse to live with him. 

In my opinion there is no ground for interference in revision with the 
rder of the Magistrate and I reject the reference. 


Reference rejected 


BENI MADHO RAO AND OTHERS 
VETSHS 
HRI RAM CHANDRAJI MAHARAJ Tarouca SHUKUL TRIBENI 
PRASAD" 
etters Patent, Cl. 10—Appeal pending before single judge of High Court—A 
party dies—Order for substitution of neme in place of deceased party passed 
by single judge—Whetbher such order appealable wnder Cl. 10. 

In a first appeal which was pending before a single judge of the High 
Court one of the parties died and two sets of claimants filed applications 
to be brought on the record as his legal representatives. ‘The learned judge 
after going into the matter came to the conclusion that the contesting 
respondent should be considered as the legal representative of the deceased 
and accordingly dismissed the application of the present appellants. The 
present Letters Patent Appeal was then preferred from this order. Held, 

that no Letters Patent Appeal lies from an order of this kind. 


*L. P. A. 103 of 1935 (connected with L. P. A. 104 of 1935) 
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Cre LETTERS PATENT APPEAL against the judgment of Hon’BLE Mi 
Justice T. N. Murra in First Appeal No. 465 of 1931. 


5 Sir Syed Wazir Hasan, M. L. Chaturvedi and S. M. Salman for tk 


Beant MADHO 
Rao appellants. 
v. The respondent was not represented. 
aape The Court delivered the following judgment:— ý 
Salihai, A preliminary objection is taken to the hearing of this appeal th; 


C J. no appeal under Clause 10 of the Letters Patent lies at all. In a fir 
Rechbpal 3ppeal which was pending before a learned Judge of this Court one « 
the parties died and two sets of claimants filed applications to be brougl 
on the record as his legal representatives. The learned Judge after goin 
into the matter at considerable length came to the conclusion that tł 
contesting respondent should be considered as the legal representative < 
-the deceased and accordingly dismissed the application of the preser 
appellants. The present appeal has been preferred from this order. 

The first question is whether tne order appealed against was a juds 
ment within the meaning of Clause 10 of the Letters Patent. When tt 
old Code of Civil Procedure was in force there were observations made : 
a Full Bench case of this Court, Mubsminad Naim-UHab Khan v. Ibsa 
Ullab Khan! which might suggest that judgments within the meaning c 
Clause 10 would be orders under the Code of Civil Procedure which we 
appealable, and not those which wre not appealable, but there was n 
such clear decision. 

In Sevak Jerenchod Bhogi Lal v. The Dakore Temple Committe 
their Lordships of the Privy Council in course of their judgment remark 
ed that the term “judgment” in Letters Patent of the High Court mear 
in civil cases a decree and not a judgment in the ordinary sense. The: 
Lordships were obviously drawing a dintinction between a decree an 
judgment as contemplated in the Code of Civil Procedure in which th 
judgment contains the reasons and the decree embodies the final orde 
which governs the rights of the parties. 

This case was considered by a Full Bench of this Court in Sital Di 
v. Anant Rem? and it was held that an appeal lay from an order of re 
mand passed by a single Judge of this Court, although such an order unde 
the Code of Civil Procedure would be an order of remand and not 
decree as defined in Section 2, C. P. C. 

In a recent Full Bench case of this court, namely, Shabzadi Bega: 
y. Alakh Nath‘ it was pointed out that in consequence of the view ex 
pressed in Sital Din’s case it could not be held that no appeal would lie fror 
an appealable order which did not amount to a decree under the Cod 
of Civil Procedure. It was also pointed out that the observations mad 
in certain earlier cases that an order which is not appealable under th 

-Code of Civil Procedure would not be a judgment within the meaning o 
the Letters Patent, could not be cansidered as containing any exact de 
finition of judgment, but a mere rough rule of interpretation. 

e e There can be no doubt that a narrow construction has been put o 
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he word “judgment” in the Letters Patent, and since the observation vm 
nade by their Lordships of the Privy Council in Sevak Jeranchod Bhogi 4536 
"als case the word “judgment” cannot be taken in its widest scope. — 

It is quite clear that if this dispùte had arisen in the trial court and 
in order had been passed by that court, no appeal would have lain to the v. 
High Cowrt from an order substituting the contesting respondent as the Smu Ram 
egal representative of the deceased. An order of this kind is not made “ — 
ın appealable order under the Code. ‘There is no greater hardship if a Saldmen, 
jimilar order of a learned Judge of this Court is not appealable. That era 
may not be an absolute test, but it certainly furnishes a guidance. It sings, J. 
has been held recently by a Bench of this Court in Antu Rei v. Rem Kinkar 
Raf that an order declaring a particular person as the legal representative 
yf the deceased would not operate as res-judicata between the claimants in 
1 subsequent suit, though of course for the purposes of the subject- 
natter of the dispute in this case the question as between the claimants and 
-he opposite party would not be allowed to be reagitated. No authority 
\f this Court has been cited on behalf of the appellants to show that this 
Court has entertained an appeal from an order, which was not appealable 
under the Code of Civil Procedure, since the pronouncement of their Lord- 
ships of the Privy Council. In the case of Sital Din v. Anant Ram’ the 
order was of remand which would have been appealable under the Code if 
passed by the lower court. In Shazedi Begam v. Alakh Nath" the appeal 
was not admitted from an order which would not have been appealable in 
such cases. 

The learned counsel for the appellants relies on the case of Shiva} 
Poonja Kothari v. Ramjimal Babu Lal But that was a case of an appeal 
from an order refusing to set aside an award which, if made by the lower 
court, would have been appealable under Section 104, C. P. C. 

A Bench of the Calcutta High Court in Durga Prasad v. Kantichandra 
MukeriP entertained an appeal from an order refusing to stay a suit under 
Section 10, C. P. C., and the Rangoon High Court in C. E. Dooply v. M. 
E. Moolla!? entertained Letters Patent. appeal from an order refusing to 
implead certain applicants as parties to a suit under Section 92, C. P. C. 
With great respect, we are unable to agree that the word “judgment” in 
the Letters Patent could be extended to such cases. 

So far as the two rival claimants are concerned, the question as to who 
is the legal representative of the deceased has not been finally adjudicated 
upon and can be reagitated as between them. It is, therefore, not a final 
adjudication of the rights of the parties by the court at all. All that was 
necessary was to bring on the record some person who was found to be 
the legal representative of the deceased so that the case may be proceeded 
with and the rights of the opposite party finally determined. We are 
accordingly of the opinion that in view of the rulings of this Court no 
Letters Patent appeal would lie from an order of this kind. 

It has been urged on behalf of the appellants that there would be a 
great hardship on persons in their position if no appeal were allowed, inas- 

"1936 A. L. J. 622 *1933 AL. J. 127 ° 
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Cva much as the appeal would be decided in their absence and they may be ver 
1936  %riously prejudiced, particularly if the rival claimant secretly collude 
— with the respondent or allows the appeal to be dismissed for want of prose 

Bent Mane cution or for default of appearance. It seems to us that an appeal canno 

= be entertained on a mere ground like this. Under Section 107 , Sub-sectio: 
Smt Raw (2) an appellate court possesses all the powers which the original cour 
CHANPRAT! DOssesses subject to any conditions and limitations that may be prescribe: 
Sulelmes, in the Code. Under Order 1, Rule 10, Sub-rule (2) power is conferre: 

C J. on the original court in certain circumstances to implead a fresh party o 

ated implead a new person as a party. Where a person is sought to be impleade: 

against his will who was not a party in the court below the position woul 
be different, for under Order 41, Rule 20 such a power could not be exer 
cised by the appellate court so as to enable it later on to pass a decre 
against him—see the case of Pachhauri Raut v. Rom Khilewan Chaubet ane 
Lal, Joti Prasad v. Dhanpat Ra’. But where the party concerne 
himself applies to be made a pro forma defendant or pro forme responden 
in order to prevent fraud or collusion without asking for a fresh oppor 
tunity to file a written statement or produce evidence, the case may stan 
on a different footing and the court may in the interest of justice implea: 
him. We, therefore, do not think that this consideration should weigl 
against the view which has prevailed in this Court that the word “judg. 
ment” used in the Letters Patent is used in a restricted sense and does no! 

cover all cases of orders passed by a single Judge of the High Court. 
We think that the preliminary objection prevails and we accordingly 


dismiss the appeal with costs. 
Appeal dismissea 
aI L R. 37 AIL 57 SIL L R. 47 AIL 853 
Cm HIDAYAT ULLAH ann orners (Defendants) 
1936 PETIS 


case - GOKUL CHAND AND ANOTHER (Plaintiffs) * 


Aus. 22 Limitation Act, Arts. 131 end 110—Suit for recovery of ground rent (parjat) 
SULAIMAN, —Enjoyment of paintis right to recover rent refused by defendent more 
C J. than twelve years before suit—No decree for arrears cen be passed. 
Baypas, J. Where the plaintiff brings a suit for recovery of ground rent ( perjot) 


without asking expressly for a declaration of his right to recover rent and 
the defendant pleads that the enjoyment of the plaintiffs right had been 
refused by the defendant more than twelve years before the suit, beld, 
that inasmuch as the establishment of the right is a condition precedent 
for the granting of the relief for recovery of arrears, such a claim is neces- 
sarily implied in the suit, and the suit is in substance one for establishing 
‘a periodically recurring right’ coupled with the recovery of the arrears 
which is a necessary consequence of such right. In such an event when 
the right itself cannot be established after the lapse of 12 years from the 
of the enjoyment of the right, no decree for arrears can be passed. 

Mobenemad Husain v. Mobemmad{ Bibi, 13 A. L. J. 333, Lachm Narain 

” v. Terab-un-Nissa, I. L. R. 34 All. 246, Zemorin v. Achutte Menon, 


PL. P. A. 65 of 1935 


alse. S HIGH COURT 1385 


I. L. R. 38 Mad. 916 and Jenarden Trimbak v. Dinker Hert, L L. R. 55 
Bom. 193 discussed. 
LETTERS PATENT APPEAL from a decision of THE HON’BLE JUSTICE 
\LISOP, ` 


Ambika Prasad for the appellants. 

B. Mgli& for the respondents. 

The following judgments were delivered:— 

SULAIMAN, C. J.—This is an appeal by the defendants in a suit brought 
or recovery of parjot, i.e., ground rent in respect of the site of a house 
ccupied by the defendants. Admittedly, the plaintiffs are the landlords, 
nd in the plaint they alleged that there was a liability to pay parjot at the 
ate of 0-10-0 a year out of which 0-6-0 a year was leviable on the plot in 
juestion on the basis of an agreement to pay such ground rent. It was 
lleged that the plaintiffs are entitled to get Re. 1-2-0 on account of the 
round rent for the past three years which the defendants have not paid. 
“he relief claimed was for a decree awarding Re. 1-2-0 on account of arrears 
{Í ground rent for the past three years with interest and costs. The de- 
endants while admitting that the plaintiffs were the landlords of the land 
nd admitting that the defendants were occupying the site as ryats or 
enants, denied that there was any liability to pay. In Paragraph 4 of 
he written statement it was specifically pleaded that the defendants and 
heir ancestors had all along remained in possession of the site; the defen- 
lants denied the right of the plaintiffs to realise any ground rent in res- 
rect of the plots in question within the knowledge and information of 
he plaintiffs etc. and also alleged that they had never in fact paid any 
round rent. 

Both the courts below dismissed the claim. The findings of the lower 
ppellate court were that the plaintiffs, through their agents, had been 
naking demands but that the defendants were always Pa PE payment. 
‘Indeed they denied the plaintiffs’ right to claim parjot). Such demands 
nd refusals have been going on for 15 or 16 years prior to the suit. In 
varticular a suit was brought by the plaintiffs’ predecessor in 1901 for re- 
covery of parjot ahd the right to recover: such parjot was denied by the 
yredecessors of the defendants in their written statement, but the suit was 
lowed to be dismissed for default of appearance. 

On appeal a learned Judge of this Court has decreed the appeal and 
‘emanded the suit. He has conceded that the case of Mobem Husain 
r. Mobaminadi Bibi is in favour of the defendants, but has held that that 
sase is no authority because it was decided without reference to an earlier 
ase of Lechmi Norain v. Turab-tin-nissa’ which supports the plaintiffs. 

In the former case of Mohd. Husain, a suit had been brought by the 
andlord with a prayer to assess rent on the land and for recovery of rent 
‘rom, the defendant. There was no express relief for a declaration of 
‘itle, the prayer being one for assessment of rent. A learned single Judge 
of this Court came to the conclusion that the prayer as framed was in subs- 
-ance a prayer to establish the plaintiff’s right to obtain rent at a particular 
‘ate and that accordingly the suit was governed by Article 131 and Asticle 


[20 was inapplicable. The case was remanded for enquiry as to whether 
"13 A. L, J. 333 "LL R. 34 All. 246 
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there had been a refusal of enjoyment of the right by the defendants a 
some time prior to 12 years preceding the date of the suit. - On the othe: 
i ee eo ee ee i 
annuities under a document and these amounts were paid up to 1898 o. 
1899, when the defendants’ predecessor stopped payment. ‘The suit fo: 
recovery of arrears was brought in the year 1909, within 12 yqars of th 
last payment. 

Obviously therefore no question of there having been a refusal o 
the enjoyment of the right at a time 12 years prior to the institution o 
the suit at all arose. The learned Judges held that Article 131 could no 
apply to the claim for recovery of arrears, as that was confined to a decla 
ration of title. They agreed with certain observations made in a Punjal 
case and did not agree with the view expressed in two Madras cases. A 
the question whether the plaintiff was entitled as heir to recover th 
amount was also disputed the case was remanded for trial. It cannot 
therefore, be said that ‘the division Bench case is necessarily contrary t 
the ruling of the learned single judge. 

Now where the suit is purely for recovery of arrears of rent, Articl 
110 would be applicable and a claim for more than three years would b 
barred by time. On the other hand, if the suit is brought merely for : 
declaration that the plaintiff possesses a periodically recurring right to ge 
rent from the defendant, then the suit would certainly be governe 
by Article 131 and would be barred by time if there had been a refusa 
of the enjoyment of the right more than 12 years before the suit. But : 
plaintiff, as in.the present case, may even in a case where there has bees 
such a refusal more than 12 years before the suit bring a suit for recovery 
of the arrears of rent without asking expressly for a declaration of hi 
right to recover rent. It seems to me that a plaintiff cannot be allowed 
to evade the provisions of Article 131 by merely not asking for an expres: 
relief for a declaration of right. A plaintiff is not entitled to recoves 
arrears of rent without in the first place establishing his right to recoves 
it, if such right is denied. Therefore, where such a right is denied a claim 
for recovery of rent necessarily involves as a condition precedent the estab. 
lishment of the plaintiff's right to recover rent, irrespective of the questior 
whether an express relief for such a declaration is asked for or not. D 
a suit brought for the establishment of the plaintiff’s right would be 
barred by time, then by merely not asking for such a relief the plaintifi 
cannot evade the law of limitation and recover the amount due. Such 
a view would, in my opinion, practically nullify the provisions of Art. 
131. If we accept the argument of Mr. Malik then the result would be 
that if, on identically the same facts, namely, where the enjoyment of the 
right had been refused more than 12 years prior to the suit the plaintiff 
in one plaint asked for the establishment of his right his chim will be 
barred by time; but in the other case if he omits that relief from his plaint 
he can succeed in obtaining the arrears. This, in my opinion, would be an 
anomalous position. It has been contended before us, on the authority 
of some Madras and Lahore cases, that the Articlé applies exclusively to 
a case where nothing but a declaratory relief is asked for. This, in my 
Opinion, is not correct. If in one and the same suit both the relief for 
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he establishment of a periodically recurring right.as well as for: the re- 
overy of the arrears as a consequence of such right are.claimed, then Art. 
31 would apply to the first relief and the appropriate Article, like. 110 
r 62 or failing any such. Article, Article 120, may apply tothe. second 
slief.. In a suit where a specific relief for. the establishment of. the right 
‘not claiged there can be two alternative views. First that inasmuch as the 
stablishment of the right to recover.rent is a necessary and preliminary 
ondition to. the decree for arrears, the former must. be understood to be 
ecessarily implied in a suit for arrears of rent. Of .course, where the 
‘ght itself is not denied or at any.rate was. not denied more than 12 years 
efore the suit no serious difficulty arises, and the arrears can be claimed 
or the period allowed by the appropriate. Article; but. where. the right is 
ot admitted, then the establishment of such right must. precede the 
ecree for arrears in favour of the. plaintiff. The second-is that if the 
laintiff has deliberately refrained from asking for the establishment of 
is periodically recurring right but merely asks.for 2 decree for money, 
aen the claim, unless the plaint is amended, must fail, if the right to 
scover it is denied, for obviously the plaintiff cannot get a money decree 
ithout first proving that he has sucha right... l 
In a case which went before a full Bench of the Madras High Court in 
amorin v. Achutha Menon, a suit had been brought for the recovery of 
crears of adima allowance for a period of 8 years with interest. We 
re informed that an adima allowance is some sort of a subsistence allowance 
hich a tenant attached to a certain land is entitled to get whether the land- 
rd employed any extra labour or not. At any rate it was apparently not 
ich an allowance as to which Article 128 of the Limitation Act would 
e applicable. There was not complete unanimity’ between the members 
f the Bench before whom the.case came up first for hearing, and accord- 
igly the question was referred to a full Bench for an answer. Tayabji, 
_ in his order had suggested that the language of Article 131 was not 
spropriate to a suit for recovery of sum that has become due under or 
ı a consequence of such right. He remarked: 
speaking with reference to the facts of this case, it seems to me that the 
E api exec teat Nap ee earner Rea pusogre 
ment of right to the edima allowence; but that the article does not 
refer to the claim for payment of the allowance already due under the 
right so established. The two questions are quite distinct and apart.... 
The learned Chief Justice was inclined to take the view that Article 
31 was confined to suits brought for the purpose of obtaining an adjudi- 
ition as to the question of such a right and not to a suit to recover 
ioneys due by reason of such a right; but in view.of certain previous 
ithorities he came to the conclusion that Art, 131 was applicable. 
ideed, the learned Chief Justice went further and held that Article 131 
ot only applied to the claim for the establishment of the periodically 
‘curring right, but also to the claim for the recovery of the arrears as 
ell’ Ayling, J. although considering that the question: was not free 
om doubt, was not prepared to differ and Oldfield, J. agreed with that 
ew. The result was that the plaintiff’s claim for arrears for the entire 
°L L R 38 Mad. 916 : 
176 me =. ie 
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period of 8 years with interest was allowed. The judgments do not ind: 
cate that there had been any previous refusal of the enjoyment of tt 
right more than 12 years prior to the ‘suit. 

So far as the view that Art. 131 is applicable, even though in tk 
suit there is a claim for recovery of arrears, is concerned, I am in fu 


- agreement, but with great respect I would prefer to accept the view ex 


pressed by Tayabji, J. that Art. 131 would not be applicable to th: 
part of the claim which contains a relief for the recovery of arrears. TH 
contention accepted by the learned Chief Justice was to the effect that ; 
there was only one Article in the case of a suit with reference to a periodicall 
recurring right and not two as in the case of suits based on an alleged right t 
maintenance (Art. 128 and Art. 129), the use of the word “establish 
indicates that the Legislature intended to deal with both classes of suits i 
the same Article. There-does not seem to be any valid reason for holdin 
this view, for instance, in a suit for possession of property and mesn 
profits the claim for possession may be governed by the 12 years rul 
whereas the claim for mesne profits is governed by the three years rul 
It seems to me that there is no incongruity in applying one Article to on 
relief and another Article to.the other relief claimed. 

- In the case of Gensrandan Trimbuk v. Rinker Heri* there was 
suit to recover arrears of revenue paid without any claim for declaratio 
of the right as the same had been declared in a previous litigation. Tb 
Bombay High Court applied Art. 62 of the Limitation Act and allowe 
arrears for three years only and held that Art. 131 was not applicabl 

It, therefore, seems to me that where the plaintiff’s right had not bee 
denied more than 12 years before the suit, no difficulty at all arises, an 
the claim for recovery of arrears is governed by the appropriate Articl: 
other than Article 131. But where the enjoyment of the right had i 
fact been refused by the defendant more than 12 years before the suit an 
the plaintiff brings a suit for recovery of arrears, then (1) if he ask 
expressly for a relief for the establishment of his periodically recurrin 
right, the relief cannot be granted as it is barred by time and (2) if b 
does not ask for such a relief in express terms, then (e) it may be assume 
that inasmuch as the establishment ot the right is a condition precedent fo 
the granting of the relief for recovery of arrears, such a claim is neces 
sarily implied in the suit, and the suit is in substance one for establishin; 
a periodically recurring right coupled with the recovery of the arrear 
which is a necessary consequence of such right. In such an event whe 
the right itself cannot be established after the lapse of 12 years from th 
refusal of the enjoyment of the right, no decree for arrears can be passed 
Or (b) at any rate where the plaint is so worded as altogether to omi 
all reference to the establishment of the right, and the plaintiff deliberatel 
refrains from asserting that there is any such right, then if the right i 
not admitted the suit should fail on the ground that the phintiff had no 
alleged and therefore should not be allowed to prove the existence of such 
a right. But in no case where the refusal of the enjoyment of the righ 
wag more than 12 years before the suit and the claim for the establish: 
ment of the cecurring right would be barred by time, can the plaintif 

‘L L R. 55 Bom. 193 
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icceed in recovering the arrears of rent against the defendant where the 
laim is disputed. .I would, therefore, allow this appeal and restore the 
ecrees of the courts below. : 

BAJPAI J.—I agree with my Lord that this appeal should be allowed. 
he plaintiffs brought a suit for the recovery of arrears of ground rent for 
hree years on the allegation that they were the zamindars of the plots 
thich were settled with the defendants’ predecessor on payment of a 
ertain ground rent, and as arrears for three years were due the plaintiffs 
ought recovery of the same. The defendants amongst other pleas alleged 
hat they had l 

denied the rights of the plaintiff to realise any ground rent in respect of 
the plot in question within the knowledge and information of the plain- 
tiffs and their ancestors, and they never let the plaintiff realise any ground 
rent in respect of the plot in question. In every case the rights of the 
plaintiff are barred by 12 years rule of limitation. 

The courts below dismissed the plaintiffs’ suit on this plea of limita- 
ion. A learned single Judge of this Court has, disagreeing with the view 
£ the courts below on the preliminary question of limitation, remanded 
he suit to be tried on the merits. The lower appellate court has found 
hat 

the oral evidence of the appellants’ witness, Hasan Askari, shows that he 
is a servant of the appellants from 16 or 17 years and. that since then 
demands were always made and payments were refused by the respondents. 
The evidence of Hedayat Ullah, respondent, shows that the appellants and 
their predecessor-in-interest, used to make demands and dat payment 
was always refused from 15 or 16 years. 

It further appears that in the year 1901 the plaintiffs instituted a suit 
or the recovery of ground rent, and in the written statement the defen- 
lants raised the plea that no ground rent was payable. The suit was 
iItimately dismissed for default and there was no adjudication on the 
nerits but there can be no doubt that the denial of the plaintiffs’ right 
ook place as long as 1901, and this denial has been consistently made 
hrough succeeding years. 

The right to recover ground rent (parjot) is “a periodically recurring 
ight”, and it is conceded that if the plaintiffs had brought a suit for the 
stablishment of this periodically recurring right the plaintiffs’ suit would 
rave been barred by Article 131 of the Limitation Act inasmuch as the 
laintiffs were first refused the enjoyment of tht right more than 12 
rears ago. But it is contended. that the present suit. is not a suit for the 
sstablishment of any right but for the recovery of arrears of rent and 


inder Article 110 the plaintiffs have three years from the time when the 


irrears become due for bringing a suit. On the face of it, the position 


ems to be anomalous, but the contention of the plaintiffs is that in order- 


œ see whether the present suit is barred by limitation or not the only 
Article that should be looked at is Article 110 and not Article 131. In 
his view of the case the question arises if the arrears claimed were due or 
iot at the time of the suit. The defendants say that looking into the 


‘acts of the present case the denial was made in 1901 and that even if the 
vlaintiffs prove the fact that they. are the landlords and that there was any 
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settlement by which the defendants’ predecessor engaged to pay parjot t 
the plaintiffs, rent continued to be payable at best for a period of abou 
12 years from 1901 and after the expiry of 12 years from 1901 the arrear 
became non-payable and, thereforz, are not due from that time. In thi 
view of the case the plaintiffs have failed to establish that any arrears wer 
due from after 1913, and even if one were to look at Article J10 alone 
the plaintiffs’ suit would be barred by time. 

There is yet another way in which the case can be approached. As 
suming that the plaintiffs have been able to prove that they are the land 
lords of the village and assuming also that there was a settlement with th 
defendants’ predecessor for the payment of parjot, the plaintiffs migh 
in one sense, be said to have established their right, but then before the 
can succeed in obtaining a decree they should further prove that the: 
have a subsisting right to recover the money, that is, a right to recover no 
barred by the law of limitation. Although the plaint in the present cas 
is worded as a simple one for the recovery of rent, it is clear on the plead 
ing of the defendants and on the finding of the court below that th 
plaintiffs’ success depends on the establishment of a subsisting right, anc 
the claim for such an establishment should be deemed to be latent in th 
present suit, and such a claim has been allowed to lapse by efflux of time 

The authorities that have some bearing, direct or indirect, to the fact 


‘of the present case have been discussed in the judgment of the Hon’bl 


the Chief Justice. I would only discuss a few cases which might throv 
some light on the meaning of the words “to establish” used in Art. 13° 
of the Limitation Act. Their Lordships of the Privy Council in the cas 
of Jagadamba Chaodbrani v. Dakkina Mobun Roy Chaodhbri® while com 
menting on the expression “set aside an adoption” used in Article 129 o 
the Limitation Act, IX of 1871, observed:— 

If then the expression is not such as to denote solely, or even to denot 
accurately, a suit confined to a declaration that an alleged adoption i 
invalid in law or never took place in fact, is there anything in the scop 
or structure of the Act to prevent us from giving to it the ordinary sens 
in which it is used, though it may be loosely, by professional men? Th 
plaintiffs’ counsel were asked, buz were not able to suggest any principl 
-on which suits involving the issue of adoption or no adoption must, if oi 
a merely declaratory nature, be brought within 12 years from the adop. 
tion, while yet the very same issue is left open for 12 years after the deatl 
of the adopting widow, it may be 50 years more, if only it is mixed wy 
with a suit for the possession of the same property. It seems to thei 
Lordships that the more rational and probable principle to ascribe to ar 
Act whose language admits of it is the principle of allowing only ; 
moderate time within which such delicate and intricate questions as thos 
involved in adoptions shall be brought into dispute, so that it shall strike 
alike at all suits in which the plaintiff cannot ly succeed without 
displacing an apparent adoption by virtue of which the defendant is ir 
possession. - 

In this case the plaintiff had brought a suit as a reversioner for posses- 
sion of property within 12 years of the death of the widow but more thar 
12 Years after the adoption of the defendant who was in possession anc 

"L L R. 13 Cal. 308 
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heir Lordships held that the suit was barred under Article 129 of Sche- 
ule IE of Act IX of 1871 on the ground that the adoption was brought 
to question more than 12 years after its date though less than 12 years 
fter the plaintiff’s title had accrued at the death of the surviving widow. 
‘hey also pointed out that the expression “‘set aside an adoption” has 
een for years applied to “proceedings which bring the validity of an 
lleged adoption and applied quite indiscriminately to suits for possession 
f land and to suits of a declaratory nature”. The expression “establish” 
5, as observed by Bhashyam Ayyangar, J. in the case of Ratenamaseri v. 
\kilendemmal® the correlative of the expression “set aside”, and by parity 
f reasoning it might be said that this expression applies to proceedings 
rhich bring the validity of “a periodically recurring right” under ques- 
ion. In this sense the claim for the establishnrent of a periodically recur- 
ing right will be deemed to be latent in the present suit. I also respect- 
ally agree with what Tayabji, J. observed in the case of Zemorin of Calicut 
~- Achutha Mendu,™ that Article 131 of the Limitation Act seems 
o have been meant to apply only where the plaintiff has been refused the 
njoyment of a periodically recurring right, and the Article applied to the 
uit before him in so far as it had reference to the establishment of the 
ight to the allowance but that the Article did not refer to the claim for 
he payment of the allowance already due under the right so established. 
\pplying these observations to the facts of the present case, it is clear that 
Article 131 did apply to the suit in so far as it reference to the estab- 
ishment of the periodically recurring right, and before the plaintiffs could 
ucceed they had to establish this right inasmuch as the present proceed- 
ngs brought the validity of the right under question, but it was not strict- 
y applicable to the claim for the payment of the rent already due under 
he right, if so established, to which portion of the claim Article 110 would 
’ more appropriate. . But in the. present case the right has not been so 
stablished nor can the rent be said to be due to the plaintiff because the 
iability was denied more than 12 years before the institution of the suit 
nd the periodical rent ceased to remain due after the expiry of 12 years. 

For the reasons given above, I agree with the proposed order. 

By THE Court—The appeal is allowed, the decree of: the learned 
ingle judge of this Court is set aside-and that of the court below restored 
vith costs. Appeal allowed 

‘LL R. 26 Mad. 291 at 300 "L L R. 38 Mad. 916 at 920 


BIBBO (Plaintiff ) 
: Versus 
GOKARAN SINGH (Defendant) * 
temp Act, Sec. 35—Document styled as promissory note recited that a certain sum 
been found dus on account of a previous promissory note end the executant 
promissed to pay the amount with interest—Stemped with one enne stamp— 
Document cannot be split np into acknowledgment duly stemped end un- 
stamped promissory note—Document being promissory note was insufficiently 
stam ped—Inedmissible in evidence for eny purpose. 
In a suit on a promissory note.of 1922 the plaintiff relied upon a dcu- 
*F, A. 111 of 1939 
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ment containing an acknowledgment as saving limitation. The documen 
. was in the following terms:—‘My dear KL, whereas Rs. 5,300 have ben 
found due from me on account of a promissory note dated December 20 
1922, executed by me I promise to pay the said amount due to you to 
gether with interest... within three months. I have therefore executed thi 
promissory note so that it may serve as evidence. Dated July 24, 1928.’ 
Below this appeared the signature of the executant and one ann# stamp wa 
affixed to the document. Held, that the document considered as a whol 
was intended to be, as it professed to be, a promissory note, and being in 
sufficiently stamped was inadmissible in evidence for any purpose. It is no 
possible to split up the document into two portions treating the introductor 
portion as a separate and independent acknowledgment for which one ann 
stamp was affixed, and treating the rest of it as a promissory note wholl 
First APPEAL from a decree of Panprr BISHUN NARAIN TANKHA 
Subordinate Judge of Shahjahanpur. 


K. N. Katju, P. L. Banerji, Hazari Lal Kapoor and Miss S. K. Nebru fo 
the appellant. 

K. Verma, S. B. Joberi and L. N. Gupta for the respondent. 

The Court delivered the following judgment:— 

This is a plaintiffs appeal arising out of a suit on a promissory-not: 
of 1922, the limitation according to the plaintiff being saved on account 0. 
certain payments and acknowledgments made by the defendant from tim. 
to time. The last acknowledgment relied upon by the plaintiff was pape 
No. 53C, which the court below has refused to admit on the ground tha 
it was insufficiently stamped. ‘The learned advocate for the plaintiff con 
tends before us that although the document so far as it purported to b 
a promissory-note was insufficiently stamped, the earlier portion of it whicl 
contained an acknowledgment of liability should be treated as such anc 
should be admitted in evidence. Unfortunately for the plaintiff ther. 
is no evidence on the record to show that the original promissory-note 
which was not produced in this case, had even a one anna stamp affixec 
to it. Only a copy of it has been produced in this case which does no: 
show that the original bore any stamp. - We may, however, for the pur 
pose of this appeal assume that a one anna stamp was affixed to it. 

e document is in the following terms:— ~- 
My dear Lala Kanhaiya Lal, 

Whereas Rs. 5,300 half of which is Rs. 2,650, have been found due fron 
me on account of a promissory note dated December 20, 1922 executed by 
Mukat Singh on the back whereof payment is endorsed in my handwriting 
I promise to pay the said amount due to you together with interest at thi 
rate of 1 per cent: per mensem within three months. I have therefor 
executed this promissory-note so that it may serve as evidence. Date 

‘July 24, 1928. 

Below this appears the signature of the executant Mukat Singh. The 
learned advocate for the plaintiff has strongly urged before us that thi 
document should be split up into two parts and treated as if it were twc 
instruments written on one paper: first, a written acknowledgment signed 
by Mukat Singh, and the other as a promissory-note executed by him 
although it is only one document, it bears only one date and contains only 


ale Je R HIGH COURT 1393 


ne signature. In support of this contention he has ‘relied on certain early 
inglish cases before the Stamp Act in England was amended in 1891. In 
849 the House of Lords had to decide a somewhat similar question in 
Cenneth Matheson v. Alexander Ross’. In that case the document was a 
ong debtor and creditor account, with items on both sides in a-tabular 
‘orm with the final balance noted. The document which formed part of 
he same half sheet of paper contained at the end an acknowledgment of 
he receipt of £68-9s-4d, being balance amount of pay bills paid etc. and 
was signed by the executant. So far as the statement of the account was 
concerned, no stamp duty was chargeable on it, but there was a duty pay- 
ible on the acknowled t. It was held by the House of Lords that the 
Jocument could be split up into two parts, the first of which not being 
chargeable with duty could be received in evidence in proof of the state of 
the account between the parties although the last portion could not be used 
in evidence as an acknowledgment. Later in 1852 a document containing 
ll the requisites to make it a valid contract, and purporting to be a receipt, 
-hough inadmissible as such by reason of its being slices stam 
same up for consideration before the Lord Chancellor. It was held that 
t could be received as evidence of the contract though not as evidence of 
he receipt itself. Lastly in 1867 in the case of Rutty v. Benthall’, a docu- 
ment containing the assent of the creditors also contained a recital em- 
sowering a third person to execute the deed for the creditor, but was not 
stamped as a power of attorney. It was held that the document could be 
ised in evidence for the purpose of proving that the creditor had given 
iis assent to the matter. 

In 1891 the English Stamp Act was amended and the amended sec- 
sion provided that 

. . . an instrument executed in any part of the United Kingdom, or 
relating,... . to any matter or thing dane or to be done, in any part of 
the United Kingdom, shall not, except in criminal proceedings, be grven 
in evidence, or be available for any purpose whatsoever, unless it is duly 
stamped in accordance with the law in force at the time when it was first 
executed. 

A divisional Court of the Probate Division in Fengl v. Feng? came 
to the conclusion that the document could not be used even for a collateral 
surpose. Sir Samuel Evans, President, after quoting the relevant section 
of the amended Stamp Act remarked: ` 

That is very wide. ‘That provision in the Act of 1891 appears to have been 
moulded upon Section 54 of the Stamp Act, 1870(3), which has been held 
to exclude unstamped documents even if tendered only for collateral 


purposes. 
With regard to the earlier cases relied upon by counsel, it was said: 
Whatever the law was before 1891, I am of opinion’ that this agree- 
ment was-not admissible. 

The learned advocate for the plaintiff -has not cited before us any 
English case after 1891 in which any ‘document which was insufficiently 
stamped has been admitted for a collateral purpose. He has relied on the 
Full Bench case of this Court in Kanbaya Lal v. Stowell* where the ingtru- 
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ment was worded as follows:— 


Agra, 14th November 1877. Due to K., cloth merchant, the sum o 
Rs.200 only to be paid next January 1878. 

Straight, J. had in his judgment pointed out that the document con 
tained incidental words amounting to a promise to pay while its direct anı 
substantial character was that of an acknowledgment of debt. . The 
majority of the Full Bench accepted the view taken by Straight, J., anc 
held that although the document in question was not admissible in evidenc 
as 2 promissory note by reason of its being insufficiently stamped, it wa 
nevertheless admissible on the stamp which it bore as proof of an acknow 
ledgment of such debt. The document had been written as a memorandun 
and it was held that it wasa memorandum for which one anna stamp dut: 
Was quite sufficient. . 

Soon after the pronouncement of the Full Bench the Negotiabl 
Instruments Act was passed in 1881, Section 4 of which is significant and t 
which we shall refer presently. The other cases relied upon are two case 
of this Court which are really not in point and two cases of the Madra 
High Court. In the case of Govind Singh v. Bijay Babedur Singh", th 
document which was in the form of a promissory note had in fact beer 
admitted in evidence by the court below. Accordingly under Section 3+ 
af the Stamp Act no question as to its inadmissibility could be raised i 
revision. The only question for consideration was whether it containec 
a promise to pay so as to give a fresh start for purposes of limitation. Ws 
are, therefore, unable to hold that a remark in the judgment of one of th: 
learned Judges was intended to lay down that even if the document ha 
not been admitted, the revisional court should have accepted it in evidence 
The two cases which support the contention urged on behalf of the plaintiff: 
are those of single Judges of the Madras High Court. In Gopala Padayack! 
v. Rajagopala Naidu’, Wallace, J. went to the length of holding that even 
an insufficiently stamped promissory note where it was taken for an an- 
tecedent debt can be admitted in evidence as an acknowledgment of thi 
debt set out in itself, because the debt is a prior and pre-existing independent 
debt. In the case of V. R. Rakkappan Ambalam v. C. Suppiah Ambalam', 
Pandalai, J. held that an insufficiently stamped promissory note, though not 
admissible in evidence as a promissory note, can be in evidence as an 
acknowledgment of liability where the recitals are distinct and independent 
of the promissory note. The learned Judge did not follow a previous 
ruling of his own Court given by Jackson, J., in an unreported case, but 
followed the view expressed by Wallace, J., in the case already quoted 
and also distinguished two other cases of that Court which had been cited 
in support of the contrary view. His main reliance was on the Full Bench 
ruling of this Court in Kenbaya Lals case, which was prior to the amend- 
ment of the Indian Stamp Act. The attention of the learned Judge does 
not appear to have been drawn to the definition of “promissory note” 
as given in the Negotiable Instruments Act. He naturally followed his 
own ruling in a later case in the Punjab Sindh Chhatar v. The Labore Bank 
Ltd, without giving any additional reasons. On the other hand, it 


"1929 A. L. J. 1279 . t98 L C 75=A. L R. 1926 Mad. 1148 
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as been held in other Courts that a promissory note which is not sufficient- 
y stamped cannot be used. as an acknowledgment of liability. Vide 
ishunath Singh v. Ishri Dayal’, and Govinda v. Heribbaex. But in 
hese two last mentioned cases there was not any separate acknowledgment 
f liability. 

Both,in England and in India the Legislature has thought fit to amend 
he relevant section of the Stamp Act so as to make its provisions very 
ingent. Section 35 as it stands now lays down that 
` No instrument chargeable with duty shall- be admitted in evidence for 

any purpose by any person having by law or consent of parties authority 
to receive evidence, or shall be acted upon, registered or authenticated by 
any such person or by any public officer, unless such instrument is duly 

The words “for any purpose” are very significant and undoubtedly 
mply “for each and every purpose whatsoever, without any exception.” 
t matters little whether the purpose is the main purpose or is a collateral 
ne. A promissory note is defined in Section 2 (22) as meaning a promissory 
ote defined by the Negotiable Instruments Act of 1881. Section 4 of 
he Negotiable Instruments Act defines a promissory note as 

an instrument in writing . . .containing an unconditional undertaking, 
signed by the maker, to pay a certain sum of money only to, or to the 
order of, a certain person, or to the bearer of the instrument. 

Illustration (b), which is an illustration of a promissory note, is as 
ollows:— 

I acknowledge myself to be indebted co-B in Rs. 1000, to be paid on 
demand, for value received. 

The illustration is almost exactly similar to the document in the 
ase before the Full Bench in Kenbaya Lal’s case and shows that even though 
here is an acknowledgment of indebtedness, the instrument is neverthe- 
288 a promissory note. 

distinguishing features of the present case from those of 
Cenneth Matheson v. Alexander Ross and Kanbaya Lal v. Stowell are 
hat in those cases the instruments were not primarily promissory notes. 
n Kenneth v. Alexander Ross the document was primarily a statement 
f account with receipt endorsed at the end. In Kenbaya Lal v. Stowell 
he document contained only incidental words which amounted to a 
omise to pay. It was primarily a memorandum of account. Both 
hese cases were decided at a time when the words “for any purpose” did 
iot occur in the relevant statute. | l 

It seems to us that the main thing to consider is whether the document 
; primarily a promissory note which is insufficiently stamped though 
ncidentally it may amount to a receipt or an acknowledgment of liability. 
n such a case obviously the stamp must have been affixed to it as a pro- 
nissory note and not as a mere acknowledgment of liability. The learned 
\dvocate for the plaintiff has urged before us that the plaintiff ought 
o be given the discretion to make a selection and delete a portion out of 
his document, retaining the other portion and using the stamp already 
fixed for the purposes of the portion retained. It seems to us that the 

"A. L R. 1928 Oudh 408 MA. L R 1933 Nag. 391 
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document must be considered as a whole and if it is an instrument in 
sufficiently stamped as required by the Stamp Act, then it should not b 
admitted in evidence for any purpose, for instance, a document of thi 
type could not have been admitted for registration by the Sub-Registra 
if presented to him. 

If, however, there are any recitals in a document which, ag such, ar 
not chargeable with duty then it may be possible to use such recitals a 
evidence for an entirely different end independent matter. But where th 
instrument as a whole is insufficiently stamped we do not think that it woul 
be praper to allow it to be split ap into two portions and to regard th 
duty paid on it as having been paid on the portion which it suits the plain 
tiff to retain although the primary purpose of the document was con 
tained in the other portion. As already noted in the present case, tb 
executant had merely given the reason why he promised to pay the amount 
the reason being that the amount had been found due. The whole docu 
ment is contained in one sentence and the latter portion on which tb 
learned Advocate for the plaintiff relies merely refers to the said amoun 
without specifying the exact sum. We are of the opinion that this docu 
ment was intended to be, as it professed to be, a promissory note and wa 
stamped as such. It is not possible to split it up into two portions treatin 
the introductory portion as a separate and independent acknowledgmen 
for which one anna stamp was affixed, and treating the rest of it as 
promissory note wholly unstamped. ‘The view taken by the court belos 
that the document is not admissible in evidence is, in our opinion, ‘correct 
We, accordingly, dismiss the appeal with costs. 

Appeal dismisse: 


FULL BENCH 


A MUKHTAR—INn THE MATTER oF* 
Legal practitioner—Misconduct—Neme removed from roll—Application for res 
toration—W ben to be grented— “actors to be taken into account. 


No general rule has ever been laid down by the Allahabad High Cour 
that dismissal of a legal practitioner merely implies his suspension onl} 
temporarily and that he is to be reinstated as a matter of course after ; 
certain length of time if his conduct during that time is not called ir 
question. While on the one hand a legal practitioner, who has been con. 
victed of an offence implying moral turpitude or who has been foun 
guilty of some misconduct, may so reform his character in course of tim: 
as to justify his readmission to the legal profession, on the other hand 
the mere fact that he has not repeated his offence and has not show: 
any tendency to misconduct Hmself in his dealings with others durin; 
a given period is not always sufficient for reinstatement of a dismissec 
legal practitioner. The nature af the offence or misconduct for whic 
he was disbarred, the length of time which has elapsed since his dismissal 
the extent to which he has been tried in other walks of life, the opportu- 
nities he had of acting honestly in the face of temptations and che opi 
” nions of respectable persons who have had personal experience of hi 
*Mis. Case 71 of 1935 
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honesty are the important determining factors. Where the circumstances 
in which a legal practitioner deviated from the path of rectitude are not 
of a recurring nature or do not suggest a deep rooted criminal tendency 
a few years of unblemished life may justify the belief that he has turned 
a new leaf. Where, however, the offence. or misconduct proved against 
him was of such gravity as to indicate an inherent defect of character 
and moral depravity, very cogent proof ought to be forthcoming to satisfy 
the court that he has completely reformed himself. 

APPLICATION for review of order in Misc. 234 of 1929 in the matter 
f a Mukhtar. a 

The following is the Referring Order:—. 

BENNET and Harræs, JJ.—This is an application by Mr. Ramsarup Saxena 
ho was formerly a Mukhtar in Budaun district. His application is headed 
Application for review of order” but his counsel P. L. Banerji states that 
hat he desires is the restoration of the Mukhtar. The Mukhtar was convicted 
nder Section 409 of the Indian Penal Code in 1928 and suspended from prac- 
ce and by an order of a Bench of this Court dated May 30, 1929 he was removed 
om the roll of Mukhtars. In 1932 he made an application for review of judg- 
ent which was rejected by a Bench of this Court on February 26, 1932. The 
-ound on which the present application is made is that the applicant is sincerely 
pentant and that he had produced a large number of letters from various judi- 
ial and executive officers and members of the Budaun Bar stating that they 
ynsider his conduct has been good since he was disbarred and that they would 
elcome his restoration. Certain cases have been cited before us, four in num- 
ar, namely, Miscellaneous Case No. 255 of 1934, 479 of 1934, 615 of 1932 
id a case of S. Ata Ali of Bareilly of 1934 for which a number has not been 
ven to us. In these cases it is maintained that a practice is shown that after 
1 interval from disbarring where the conduct has been good this Court is in 
e habit of allowing restoration. This matter is contested by the learned Gov- 
nment Advocate and he refers to the present case which was the subject of 
1 order of February 26, 1932, rejecting an application for review and further 
: distinguishes the four cases in question. We are of opinion that this matter 
ould be laid before a larger Bench for disposal and for a decision as to what 
the practice of this Court in these matters. In considering what is the prac- 
ce of this Court we direct that the office should prepare a statement showing 
yw many legal practitioners of different classes have been disbarred (permanently 
id not suspended for a period of time) since January 1, 1910 and in how many 
ses an application has been made for restoration and in how many cases such 
1 application has been allowed. Any judgments of restoration and of refusal 
wuld be laid before the Bench. In particular in one case relied, No. 479 of 
334, that of Mr. Har Prasad, vakil, it is stated that he was first disbarred on 
ugust 6, 1924. ‘The order by which he was restored from that order of dis- 
ument should be produced and also the order by which he was disbarred on 
ine 26, 1930. 

P. L. Banerji, P. M. Verma and Shah Jemi} Alam for the applicant. 

Mubemmad Ismail (Government Advocate) for the Crown. 

The Court delivered the following judgment:— ~~. 

This is an application by Ram Sarup, who was at one time a ‘mukhtar’ 
ad revenue agent, practising at Badaun. His name was struck off the 
ll by an order of this Court, passed on May 30, 1929, on the ground 
at he þad been convicted of criminal breach of trust under Section 409, 


A MUKHTAR 


Bennet, J. 
Heriies, J. 
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Crm Indian Penal Code, and sentenced to four months’ rigorous imprisonmer 
i936 and a fine of Rs. 500, to which the sentence was reduced by the Sessior 
— Judge on appeal. The present application was made by him on Januar 
A Moxuras 24, 1935 for reinstatement on the allegation that he has reformed himse 
e in the interval and, in spite of trying circumstances, he has steadfast] 
Nismat- maintained a high standard of honesty. In support of his allggation } 
Reba J- has produced a large number of testimonials given by leading men, off 
Harries, A cial and non-official, of his district testifying to his upright character an 
honesty. He also relies on the judgment of the Munsif of Sabaswan i 
civil suit No. 15 of 1929, which was instituted shortly after his cor 
viction in the criminal case. The Munsif found in his favour on tl 

identical issue which was involved in the criminal case. 

That this Court has power to reinstate a legal practitioner dismissed fc 
misconduct can admit of no doubt; and the learned Government Advocat 
who appeared to oppose this application, did not contend that, if this 
a proper case, the Court is prevented by any rule of law from reinstatin 
the applicant. We have before us several records of cases in which leg; 
practitioners previously dismissed were allowed to resume practice. Th 
main question, therefore, which requires consideration is whether, in tk 
circumstances of the present case, the Court should reinstate the applicar 
in the exercise of its undoubted inherent power in that behalf. 

The case was originally heard by a Division Bench, and it seems t 
have been contended before it that the practice of this Court has been t 
reinstate a dismissed practitioner after a sufficient length of time durin 
which his conduct was reported to be above board. To examine th 
correctness of that contention and to have an accurate idea of the practic 
which has prevailed in this Court, the Division Bench ordered that 
statement of all past cases be prepared and the records of such cases wit! 
such statement be laid before the Full Bench to which the case has bee: 
referred in view of its importance. Counsel on both sides have com 
mented upon a number of cases in which an application for reinstatemen 
was granted or refused. We may say at once that the decided cases do no 
show any such practice as is contended for by the applicant and that n 
general rule has ever been laid down by this Court. Each case was con 
sidered on its own merits, and whenever it appeared to the Court that 
having regard to the gravity of the offence or misconduct for which a lega 
practitioner was dismissed and to his subsequent good conduct, he was ; 
fit and proper person to be readmitted to the legal profession, he wa 
reinstated. In several instances the Court refused to exercise its powe 
to reinstate a dismissed legal practitioner. We consider it necessary ti 
dwell on this aspect of the case to dispell the impression which appears t 
be gaining ground that dismissal of a legal practitioner merely implies hi 
suspension only temporarily and that he is to be reinstated as a matter o: 
course after a certain length of time if his conduct during that time is noi 
called in question. While on the one hand we are clearly of opinion that 
a legal practitioner, who has been convicted of an offence implying mora! 

«e  turpjtude or who has been found guilty of some misconduct, may so re- 
form his character in course of time as to justify his readmission to the 
legal profession, we think, on the other hand, that the mere fact that he 
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1s not repeated his offence and has not shown any tendency to misconduct 
imself in his dealings with others during a given period is not always 


ficient for reinstatement of a dismissed legal practitioner. The nature 


: the offence or misconduct for which he was disbarred, the length of time 
hich has elapsed since his dismissal, the extent to which he has been tried 
L other walks of life, the opportunities he had of acting honestly in the 
ice of temptations and the opinions of respectable persons who have 
ad personal experience of his honesty are the important determining 
ictors. Where the circumstances in which a legal practitioner deviated 
-om the path of rectitude are not of a recurring nature or do not suggest 
deep-rooted criminal tendency, a few years of unblemished life may 
istify the belief that he has turned a new leaf. Where, however, the 
fence or misconduct proved against him was of such gravity as to indi- 
ate an inherent defect of character and moral depravity, very cogent 
roof ought to be forthcoming to satisfy the Court that he has completely 
‘formed himself. 

In this view, it is necessary to consider the gravity of the offence of 
hich the applicant was convicted and the evidence showing that he has 
» reformed himself after his release from jail that he can be safely trusted 
> behave honourably. To obtain an accurate idea of the former, it is 
ot enough to say that he was found guilty of having misappropriated 
wee hundred rupees odd belonging to his client. We have examined with 
yme care the judgment of the Trying Magistrate and the Sessions Judge 
1 the criminal case in which the applicant was convicted, and we are con- 
rained to say that the applicant was convicted of a very serious offence 
ad that probably it was not the first of its kind. He was engaged by 
ae Nehali for withdrawing Rs. 814-2-0 standing to his credit in the 
‘overnment Treasury. The applicant accordingly withdrew that amount 
ut did not pay it immediately to his client, who, after waiting for some 
ays, came to him to demand the money. He then paid Rs. 508 and 
stained the balance of Rs. 306-2-0 claiming it to be his remuneration 
ər his services. This happened on April 30, 1908. These facts were 
yund by the criminal court not on the mere testimony of Nehali but in 


‘ew of the dramatic development which followed the incident. Nehbali 


> once approached the District Magistrate and complained to him of 
hat had happened. The District Magistrate took a very prompt action 
ad questioned the applicant as to whether Nehali’s allegation was true. 
he applicant said that he had paid the entire sum of Rs. 814-2-0 to Nehali 
n the preceding Friday and taken a receipt ‘therefor. The District 
{agistrate asked the names of the persons who were present when he 
iade the payment. He mentioned the names of three persons who did 
ot support him. ‘The District -Magistrate had a search made of the 
pplicant’s house for the receipt which he said he had obtained from Nehali. 
To such receipt was found then, nor did he produce one. Subsequently 
e produced a receipt purporting to have been scribed by the man who 
ras never examined and attested by persons other than those whose 
ames he had mentioned as witnesses to the District Magistrate. ‘The 
sceipt bore the date April 27, 1928. The applicant’s case was that the 
1oney was paid and a receipt executed on that date. Nehali’s case, on 
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Cran the other hand, was that the sum of Rs. 508 was paid to him on April 2! 
1936  Nehali was able to prove at the trial that he was at Sahaswan on Apr 
.— 27, 1928, where he had gone to give evidence in the court of the Muns: 
A Muxutas of that place, though he was not actually examined. The record of th 
™ case in which he had been summoned to give evidence satisfactorily de 
Nismas- monstrated that Nehali had attended the court at Sahaswan one April 2; 
slab, J. 1928, when he was discharged and diet money paid to him. His thumt 
Pilot a impression in proof of that fact appeared on the record of that case. W 
are omitting all controversial matters and referring only to such feature 
of the case as cannot be doubted. It is perfectly clear that the applicant 
offence was a good deal more than misappropriating part of his client 
money. It included a deliberate fabrication of the receipt, as was foun 

by the trying Magistrate and the Sessions Judge on appeal. 

After the termination of criminal proceedings, when the applican 
was in jail, notice under Section 12 of the Legal Practitioners Act w3 
issued to him to show cause why he should not be dismissed. He institu 
a civil suit for a declaration that the receipt in question in the crimin: 
case was genuine and for another relief which it is not necessary to men 
tion. The Munsif of Sahaswan, who decided that case, found in his favow 
In the meantime, proceedings under the Legal Practitioners Act resultin 
in his dismissal had terminated. He then applied to this Court for re 
instatement, relying upon the Civil Court decree and a certificate of goo: 
character by Mr. Nethersole, who was at one time the District Magistrat 
of Budaun. That application was disposed of by the same three judge 
who had dismissed him, and they held in an elaborate judgment that th 
Crvil Court decree had been obtained collusively and for the purpose o 
supporting his application for reinstatement. The learned Judge 

- observed: 

We are satisfied that the Civil Court decree can be of no assistanci 
whatever to Ram Serup. In fact if it indicates anything at all it indicate 
that he was merely preparing false material with a view to influencins 
this Court, if possible, at a later ‘stage. 

This order was passed on February 26, 1932. 

After a lapse of three years Ram Sarup renewed his application fo: 
reinstatement, which was made on January 24, 1935. All the testimonial 
he has produced bear dates before January 24, 1935. The testimonial 
are too numerous to allow of their being dealt with one by one. Ran 
Sarup is able to produce certificates from the District Magistrate and thi 
District Judge of Budaun and from almost all the Magistrates, the Civi 
Judge and the Munsif of that District. He has also produced certi- 
ficates given by leading citizens of the town and its neighbourhood 
Briefly stated, everyone sympathises with him for the unfortunate cir. 
cumstances in which he lost his practice and has to face privation and hard- 
ship of life. Everyone also says that his character is generally considerec 
to be irreproachable and that he is perfectly reliable. Some of then 
go the length of saying that the litigants have every confidence in 

- him, With the exception of one of these gentlemen, whose testimonial: 
we shall presently consider, no one has had any dealings with him or per- 
sonal experience of his integrity. Boiled down, their opinion cgmes tc 
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iis that they know nothing agaist his character. The only exception 
Mr. Jyoti Prasad of Shahjahanpur, who is a gentleman of position and 
possessed of extensive zamindari. The applicant was in his employment 


CL 


— 


1936 


———— 


}a manager “for some time” during which he gave entire satisfaction to A Muxurar 


is employer. Mr. Jyoti Prasad says that he found him “honest and 
taightfoyward” in his dealings and thar he is “repentant and feels deeply 
xe stigma attached to him as a consequence of the criminal case.” Though 
ze certificate is not duly proved, we have no reason to doubt its authen- 
city. It does not, however, appear why Mr. Jyoti Prasad had to deprive 
imself of the services of the applicant. The applicant himself stated 
efore us that he left his service, because he had to live near a certain jungle 
nd his health broke down. ‘The certificate is dated April 16, 1934, and 
he applicant may be taken to have conscientiously worked as the manager 
f the estate for sometime after his release from jail; but this is all that 
an be said with any amount of certainty about his character during the 
ime which has elapsed since his release from jail We are not prepared 
o say that, having regard to the gravity of the offence of which he was 
onvicted and which we have mentioned in some details, sufficient proof 
: forthcoming to warrant the view that his is a proper case for reinstate- 
rent as a Mukhtar. Accordingly we reject his application. 


Application rejected 


# 


MEWA RAM And oTHERs (Defendants) 
Versus 
ABLAK SINGH anp orHers (Plentiffs)* 
‘ender—Validity—Requisites of—Valid tender emounts to a deposit of the sum 
which bas to be paid. 

Where in proceedings in execution of a decree for pre-emption of certain 
property a question arose as to whether the money (which the pre-emptor 
was ordered to pay within a specified period) should be deemed to be paid 
on the date when the tender was made to the Court or upon the date when 
the actual deposit was made in the Imperial Bank. Held, that a tender, 
if it is a valid tender, is evidence that the money has been deposited. The 
validity of the tender will depend upon the fact whether it is a real tender 
in the sense that the applicant is able and willing to pay in the money at the 
time the tender is made. If the tender is fictitious in the sense that there 
is either no intention on the part of the applicant or no ility on his 
part to pay the money then the tender will not be valid and will not 
amount to a deposit of the sum which has to be paid. 

EXECUTION First APPEAL from a decree of MauLvi1 M. MUHAMMAD 
LHMAD ANSARI, Subordinate Judge of Farrukhabad. 


G. S. Pathak for the appellants. 
Shab Jamil Alem for the respondents. 


The Court delivered the followmg judgment:— 
This is an appeal against an order passed in execution proceedings. 


mw re 
Niemat- 
ullab, J. 
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Herres. J. 
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(he respondents had obtained a decree for the preemption of certain Gemss Naib, 


‘roperty and made an application for execution of the decree, thdt is, 
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they asked to be put into possession. The appellants raised an objectio 
that the decree could not be enforced because the amount which the re 
pondents had been ordered. to pay. in order to obtain the decree fc 
preemption had not been paid within the specified period. ‘That perio 


Antax Suwon CXPired on October 20, 1934. One of the respondents, Ablak Singh, mac 


——— 


Allsop, J. 
Gangs Nath, 
J. 


a tender to the court on that date in which he asked for permisgion to pa 
in the money which was sum of about Rs. 4,000. It has been proved b 
the evidence of Sardar Singh and other witnesses that the tender w: 
returned by the court after 1 p.m. The 20th of October was Saturday an 
the treasury would have been closed at the time when the tender w: 
returned. It was necessary for Ablak Singh to get the signature of tl 
Treasury Officer before he could actually deposit the money in the Imperi 
Bank. He could not get the signature on October 20. The 21st c 
October was a Sunday. He went to the treasury on October 22 but tł 
tender with the signature of the Treasury Officer upon it was not returr 
ed to him till after 2 p.m. He then went to the Imperial Bank where | 
arrived shortly after 3 p.m. He was then informed that the bank ha 
closed their business for the day and were not prepared to accept the deposi 
The money was paid in on October 23. The whole question is whether - 
should be deemed that the money was paid in on the date when the tende 
was made to the court or upon-the date when the actual deposit was mac 
in the Imperial Bank. There is the authority of two cases of this cour 
namely, Bebadur Lal’s case’ and the case of Gomti v. Lachman Das Cham 
Rens* which are authorities for the proposition that a tender, if it is a vali 
tender, shall be evidence that the money has been deposited. The validit 
of the tender will depend upon the fact whether it is a real tender in th 
bense that the applicants are able and willing to pay in the money at th 
time when the tender is made. If the tender is fictitious in the sense tha 
there is either no intention on the part of the applicants or no possibilit 
on their part to pay the money then the tender will not be valid and wil 
not amount to a deposit of the sum which has to be paid. We a 
these rulings and are prepared to follow them. In this case the ten 
was made certainly within time. There is nothing to show that it was 
fictitious tender in the sense that the applicants would have been unabl 
to pay the money if the tender had been returned to them in sufficien 
time to enable them to.do so. There is the evidence of two witnesses 
Sardar Singh and Jangi Singh. Sardar Singh has deposed that he wen 
with Ablak Singh to the court on October 20, that he had at that time 
deposit of about Rs. 4,000 in the Imperial Bank and that he would hay 
advanced a part of the amount due from Ablak Singh. The other witnes 


_ Jangi Singh has deposed that he went to the court with Ablak Singh anı 


that he had in his possession a sum of Rs. 1,000 which he would hav 
deposited on behalf of Ablak Singh. There is no reason for disbelievins 


- this evidence. Sardar Singh did not, in fact, withdraw a part of hi 


deposit from the Imperial Bank till October 23 but he had no reason tc 

do so as Ablak Singh had not received the tender which would have en. 

abled him to pay the money on an earlier date. There is no reason fo! 

thinking that Sardar Singh would nct have withdrawn a part of his de- 
*1933 A. L. J. 207 "1934 A, 1. J. 71 
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osit on October 20 if it had been necessary for him to do so. In the Gv 
ame way there is no reason for holding that Jangi Singh would not have zzv 
dvanced the Rs. 1,000 on October 20. We are satisfied that a valid 
ender was made on the 20th of October and that this constituted pay- Mewa Ram 
aent of the amount due from the respondents within the time allowed ssar smon 
y the sai nate decree. This is also the finding of the learned Judge — 


f the lower appellate court. We dismiss the appeal with costs. ae 
Appeal dismissed J. 


1936 
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BADI—House in—Whether appurtenant to 
iding—No presumption. 

There is no presumption of law that the 
‘cupied by a cultivator in a vi is appur- 
nant to his holding and either the or the 
æ must be given up simply because the 
nancy, has either been lost or has lapsed by 
ath in favour of the zamindar, PANDE 
AJDHABI LAL «es JHUNNO LAL v. Buou- 
ATH SINGH. 305 
Risyes bouse—Falls down—Right to 
build not terminated—But must be exercised 
ithin reasonable time—Site when deemed to 
' abandoned. 

The mere fact that a rieye’s house in a village 
mpletely falls down does not justify the 
mindar to take possession of the site, unless 
e circumstances afford a reasonable ground 
r believing that the rleys had abandoned all 
tentions to rebuild it. In cases of doubt the 
mindar might well give notice to the occu- 
er of a ruined house requiring the latter to re- 
tild the house and intimating that in case the 
use was not rebuilt within a reasonable time, 
e zamindar would treat the site as abandoned 
d would resume possession thereof. SHEO 
HAI vy. TOK SINGH. 569 
Ryot—Acquires right to reside in a 
mse in abadi—House falls in rainy season— 
‘bether zemindar can sue for ejectment. 
Where the defendant acquired the rights of a 
ot to reside in a house in the ebedi as an addi- 
yn to and extension of his own house which 
found to adjoin the hous in ion, the 
aintiff zamindar cannot deprive him of the 
zhts by any suit for ejectment; and the mere 
lling down of the rooms of the house-in dis- 
ite during the rainy season does not give the 
mindar a right to sue for ejectment. It is 
ily where the site is abandoned that the site 
verts to the zamindar, Ram GOPAL V. 
ANGA DEVI. 303 
GENCY—Agent undertakes to bring « psr- 
mser willing fo purchase property—Agent 
ings purchaser—Negotiations for sale com- 
eted—Transaction falls throngh—Whetbher 
ent gubidled to remuneration. 








AGRICULTURISTS’ RELIEF ACT (Local, 
XXVI of 1934), Sec. 3(1) 


Where the remuneration of an agent is pay- 
able upon the performance by him of a definite 
undertaking, he is entitled to be paid that re- 
muneration as soon as he has substantially done 
all that he undertook to do, even if the tran- 
saction in respect of which the remuneration is 
claimed falls through provided that it does not 
fall through in consequence of any act or de- 
fault of agent. 

Where the contract between the plaintiff and 
the defendant was that if the plaintiff brought 
a purchaser willing to purchase defendant’s pro- 
perty and if the negotiations for the sale were 
completed with that , then the com- 
mission became due. Held, in a suit by the 
plaintiff for recovery of his commission, that 
the mere fact that the transaction fell through 
—it is of no consequence even if it fell through 
on account of the default of the purchaser— 
would not disentitle ‘the agent from claiming 
the remuneration, when it is clear that the con-. 
tract did not fall through in consequence of 
any act or default of the plaintiff. Farm 
BaxsH v. HARGULAL SINGH. 1163 


AGRICULTURISTS’ RELIEF ACT (Local, 
XXVI of 1934), Sec. 2, Second Proviso t 
"Is assessed to income-tax’—Meaning of. `<, 

The words ‘is assessed’ in the Second Proviso 
to Section 2, Agriculturists’ Relief Act 
(XXVI of 1934), mean “was assessed at the 
last occasion,” that is to say, “was assessed 
during the last financial year.” The mere fact 
that during the current year his return is still 
under examination and the Income Tax Office 
has not yet decided whether he should or should 
not be assessed to income-tax should not make 
any difference. Ray NARAIN v. pala 
Sec. 3(1)—First Proviso to—' Decree — 
Meaning of—For purposes of Sec. 5. 

For the purposes of Section $ of the Act the 
meaning of the word ‘decree’ ih the first proviso 
to Section 3(1) is the decree for instalments 
and not the original decree which is converted 


1 





. SINGH. 


AGRICULTURISTS’ RELIEF ACT (Local, 
XXVI of 1934), Sec. 5 


into a decree for instalments. Accordingly the 
court at the time of passing an instalment dec- 
ree under Section $ of the Act shall reckon 
the period of instalments from the date of tbe 
instalment decree and not from the date of the 
original decree. Ram GHULAM v. BANDU 
465 


——Sec. 5—Preliminery decree for sale in 
mortgage suit—Mortgagor end subsequent 
transferee parties to sust—Apblication under 
Sec. 5 by subsequent transferee—When entitled 
to benefit of. 


After the passing of a preliminary decree for 
sale in 2 mortgage suit, to which the heirs of 


the mortgagor and the subsequent purchaser of 
the property were made parties, the subsequent 
purchaser put in an application that the decree 
might be converted into 2 decree for payment 
by instalments under the provisions of Section 
$, U. P. Agriculturists’ Relief Act (XXVI of 
1934), beld, that in order that Section 5 shoald 
apply to the subsequent purchaser it is neces- 
sary for him to establish three facts, viz, (1) 
that the mortgagor was an agriculturist, (2) 
that he himself was an agriculturist on the date 
of the loan, that is, on the date when the 
mortgage was executed, (3) that he himself 
was an agriculturist at the date of the institu- 
tion of the suit in which the decree was passed. 
Ram GHULAM v. BANDU SINGH. 465 
——Sec. 30 snd Ọsurious Loens Act, Sec. 3 
—Mortgage decree—Application under A. R. 
Act—wW bether court bas power to reduce in- 
terest before Jenuery 1, 1930. 


The applicant had obtained a decree on the 
basis of a mortga On the coming into force 
of the Agriculturists’ Relief Act the judgment- 
debtor applied for relief under that Act. The 
Court reduced the interest from Rs. 1-12-0 
per cent per mensem to Re. 1 per cent per men- 
sem up to January 1, 1930, and to Rs. 9-8-0 
per. cent annum after January 1, 1930. 
Held, that the Court had no jurisdiction to re- 
duce the rate of interest as set forth in the 
decree up to January 1, 1930 either under the 
Agriculturists’ Relief Act or under the Usurious 
Loans Act (X of 1918). Ram NARAN ~v. 
MaHMoop HASAN. 510 
—__——Secs. 30 and 2(10) (4)—Money advanc- 
ed to agriculiurist nnder mortgage deed— 
Transferee from mortgagor—Non-agricullurisé 
—Whaether entitled to benefit of Sec. 30. 

Where money advanced to an ‘agriculturist’ 
under a mortgage deed is a ‘loan’ within the 
2 


APPEAL 


meaning of Section 30, U. P. Agriculturist 
Relief Act, 2 non- -agriculturist transferee fror 
him who has to repay that money is entitled t 
the benefit of the provisions of Section 30 i 
respect of interest contained in that sectios 
Misni LAL v. ALEXANDER GARDNER. 125 
Sec. 30(2)—Scope of—Applies 1 
decrecs passed after the Act came into force. 

A jadgment-debtor in the case bf a decri 
which was passed after the coming into fort 
of the U. P. Agriculturists’ Relief Act (KV 
of 1934) can apply for relief under Sectic 
30(2) of the Act. Baryar SNGH v. Ra 
DULARAY. 130 
ALLAHABAD HIGH COURT RULES- 
Second appeal valued at Rs. 1,200—Cognizeb 
by two Judges at the time of filing—Subs 
quently pecuniary jurisdiction of single Jud, 
raised to Rs. 2,000—Whether appeal cognizab 
by a single Judge. 


Where the valuation of a second appeal - 
the High Court was Rs. 1,200 and at the tin 
when it was filed it was cognizable by tw 
Judges under the rules made by the High Cour 
but during the pendency of the appeal tl 
pecuniary jurisdiction of a single Judge w 
raised upto Rs. 2,000. Held, that if by : 
amendment of the rules the constitution of t] 
Benches is altered the appeal still lies to tl 
High Court, and the appellant cannot clai 
that the appeal must be heard by a Bench 
constituted before the rule was amende 
Accordingly the appeal was cognizable by 
single Judge of the High Court. Har Prasa 
v. Boot CHAND. 104 
APPEAL—Trial Judges conclusion on que 
tion of fact. based on credibility of witnesses- 
Function of Court of Appeal—Neghgence- 
Suit for demages against a doctor—On l, 
ground that in injecting quinine be travel 
beyond the safe erea for injection end $ 
plaintiff was permanently lemed. 

An appellate tribunal will generally defer 
conclusion reached by the trial Judge upon 
consideration of the trustworthiness of the wi 
nesses whom he has seen and heard, and 1) 
court of appeal must, in order to reverse hir 
not merely entertain doubts whether the dec 
sion is right but be convinced that it is wron 
The plaintiff claimed damages against the di 
fendant who was a doctor and affirmed that tl 
latter in giving-him a quinine injection in tl 
right buttock travelled beyond the safe area fi 
injection, and the quinine injured the plaintiff 
sciatic nerve, with the result that Ra was pe 

me 





MS ACT (XI of 1878), Sec. 4 


aently lamed. It was proved that imme- 
sely after the operation the plaintiff found 
t he had foot drop and he had to cling to 
doctor for support. He had no such symp- 
is before the injection was administered and 
trial Fudge inferred that the injection con- 
yuted to, if it did not cause, the foot drop. 
ctor’s theory was that the plaintiff was 
fering befgre the injection from the latent 
sholic neuritis and that the alcoholic toxins 
his system were lit up and ipitated by 
: shock of the injection. Held, that on the 
dence, expert or otherwise, the trial Judge 
1 acted rightly in decreeing the claim. 
rronio Dias CALDERA v. FREDERICK 
IGUSTUS GRAY. 638 
IMS ACT (XI of 1878), Sec. 4—Cart- 
ge case—Whether ‘pert of ammunition’ — 
ed in the shape of bullet-—Whetber ‘anmu- 
ton.’ 

A cartridge case is a ‘part of ammunition’ 
thin the meaning of Section 4, Arms Act 
T of 1878). It is therefore an offence under 
» Arms Act to have an empty cartridge case 
one’s possession, but in normal course 
vere it is not suspected that the empty cart- 
Ige case is to be re-loaded or to be used in 
ture as ammunition, the matter would be of 
sh oe importance that it would be ignored 
der provisions of Section 95, I. P. C. or 
der the maxim di minimis non curat lex. 
A piece of lead in the shape of a bullet or 
the shape of shot is inly ammunition or 
part of ammunition. EMPEROR v. BHOPAL 
VGH alias BHOPA. 657 
SSISTANCE OF TENANTS ACT 
ocal, VIII of 1932), Secs. 2, 3 end 4— 
‘cree for errears of rent without fixing instal- 
rnis—No appeal—Tenents ejected im execu- 
m proceedings—Appeal against order of exe- 
tion conrt—Appellete court es imstel- 
ent decree—W betber order legal. 

In a case to which the provisions of the 
_ P. Assistance of Tenants Act (VII of 
132) applied the trial court passed a decree 
r arrears of rent without fixing instalments 
provided by the Act. No appeal was pre- 
cred against this decree. In proceeding under 
ction 79, Tenancy Act of 1926, the execu- 
yn court an order ejecting the judg- 
ent-debtors from their holding. Against this 
der of the execution court the judgment- 
btors preferred an appeal to the District 
idge, who passed a decree that the arrears 
ould be paid by instalments. Held, that it 
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BAR COUNCILS ACT (XXXVI of 
1926), Secs. 12 (4) and 10 


the Act that the power to order payment of 
arrears of instalments is conferred not upon an 
execution court but upon the court actually 
hearing the claim for arrears of rent, and in an 
appeal arising out of execution proceedings the 
District Judge has no power to vary the decree 
by fixing instalments. Held, further, that Sec- 
tion 4 of the Act had no application to the 
present case. ZAHUR Husarn v. CHURA 
SINGH. 
BAR COUNCHS ACT (XXXVI of 


132 


1926), Sec. 10-—Case referred for enquiry to 


Ber Conncil—Tribunal constituted—Tribunal 
to record finding—Finding on the point in 


question by Civil Court not conclusive. 

Per BENNET and Ganca Nars, JJ.—The 
judgment and evidence given in a civil suit 
filed by a party against an advocate are admis- 
sible as evidence in an enquiry against the 
advocate under the Bar Councils Act but the 
judgment and decree are not conclusive proof. 

Per IQBAL AHMAD, J.—When a case is re- 
ferred to the Bar Council under Section 10 of 
the Bar Councils Act for enquiry into the con- 
duct of an advocate it is the duty of the Tri- 
bunal to enquire into the matter and to record 
a finding on the materials produced before it, 
j ive of any finding on the point re- 
corded by a Civil Court. ApvocaTe—In the 
matter of. 379 
——— Secs. 12(4) end 10 end Letters Patent, 
Clauses 8 and 27—Finding of Tribunal of Rar 
Council—Finding put up for consideration be- 
fore bench of three judges—Majority reverse 
the finding and sus advocate—W bether 
opinion of majority must T Ph arta 
to deal with advocates still vests in the High 
Court under Clause (8) of Letters Patent. 

Where on receipt of the finding of the Tri- 
bunal of Bar Council that the charges against 
the advocate concerned were not proved and 
he was not guilty of professional misconduct, 
the finding is put up before a Bench of three 
Judges for consideration, and the majority of 
the Judges disagreeing with the finding of the 
Tribunal suspend the advocate from practice 
for a period of six months, the opinion of the 
majority must prevail under Clause (27) of the 
Letters Patent. 

Clause (8) of the Letters Patent confers 
jurisdiction on the High Court to remove or 
suspend advocates, whereas Section 10, Bar 
Councils Act, lays down the procedure accord- 
ing-to which such jurisdiction should be exer- 
cised. ApvocatB—in the matter of. 383 


3 


nes onanan 


BENGAL,- AGRA AND ASSAM CIVIL 
COURTS ACT (XI of 1887), Sec. 37— 
Scope of—Perties Mobemmedens—Family cus- 
fom set ub—Under which succession governed 
by Hindu Lew—Whether such custom can be 
proved. 

Where the parties are Mohammedans the 
Civil Courts in these Provinces are not bound 
to follow the Mohammedan Law, and a family 
custom which alters the personal law of the 
parties, even though not in accordance with 
the strict Mohammedan Law, can be allowed to 
be proved. 

Where the. parties are Mohammedans, known 
as Malkhana Thakurs, evidence is admissible to 
prove a family custom (alleged by the plain- 
uff) under which succession is governed by 
the Hindu Law. JAFFO (minor) THROUGH 
ABDUL Hasop v. CHHITTA. 493 
BENGAL ALLUVION AND DILUVION 
REGULATION XI of 1825—Custom of 
dsep-stream end accretion belonging to xamin- 
der proved—Sec. 4 inapplicablo—Person own- 
ing a perticuler blot bas no right to lend added 
by river to bis blot—Abadi—Tem ple in— 
Prestemption of gift of ste by reminder. 

Where the 


merely 
owning 2 particular plot of land and not claim- 
ing to be a co-sharer, has no right to land added 
by the river by alluvion to his plot. 
The presumption in the case of an agricul- 
tural village has to be made, where the origin 
of the tenure is unknown, that the zamindar 
has allowed ryots to build residential houses in 
the ebedi, one incident of such a tenure is that 
the tenure will terminate when the house falls 
down. But no such presumption can be drawn 
from the occupation of a site in a town by a 
temple. Even if it be assumed that at some 
stage the zamindars may have allowed the build- 
ing of the temple, the presumption would be 
that the zamindars had made a gift of the 
site. MAHARAJA KEsHAava Prasap SINGH 
BAHADUR end after bis death bis son MAHARAJ 
Kunwar Ram RANBIJAY PRASAD SINGH V. 
Benı KUNWAR. 1058 
BUNDELKHAND ALIENATION OF 
LAND ACT (Local, O of 1903), Sec. 16— 
Mortgage decree—Application for execution by 
sale of mortgaged property refused as property 
wes not under Buadelkbend Land 
Alienation Act*-No appeal preferred from 
order—Subsequently Proviso added to Section 
16(1)—Decree-holder applied afresh for exe- 
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| CHARITABLE AND RELIGIO 


TRUSTS ACT (XIV of 1920), Sec. 7 


cation by sale—Previous order disallowing s 
not affected by Proviso added to Sec. 16(1). 
When an application for execution of a mo 
gage decree was made the judgment-deb: 
objected that the property was not salea 
under the Bundelkhand Land Alienation Act 
1903. The Court held that the relief for 1 
sale of the property could not beegranted; F 
substituted therefor a new relief for » 
appointment of a receiver. No appeal was p 
ferred by the decree-holder against the orc 
disallowing sale of the property. haar 
2 proviso was added to Section 16, B 
Land Alienation Act, under which under s 
cial circumstances the property could be s 
to persons specified therein where a mortga 
has obtained or obtains a decree for sə 
Accordingly the decree-holder applied afresh + 
the execution of the decree by sale of the mo: 
gaged property. Held, that the effect of t 
proviso added to Section 16, Bundelkhand La 
Alienation Act, was not to reverse the previc 
order inter partes (disallowing the decn 
holder’s prayer for sale of the mortgaged pı 
perty) and make the property available afre 
to the decree-holder in spite of that ord 
which had become final. In other words t 
rights acquired by the judgment-debtor unc 
the previous order of the execution court ? 
not affected by the new enactment adding 
proviso to Section 16. SUNDER v. SHEO D. 
SINGH. 13a 
CANTONMENTS ACT (II of 1924); S 
236(1)—Scope of—Phnp—Whether lable 
be prosecuted. 

A pimp is liable to be prosecuted under Se 
tion 236(1), Cantonments Act. EMPEROR 
NARAIN. 15 
CHARITABLE AND RELIGIOU 
TRUSTS ACT (XIV of 1920), Secs. 3 œ 
5—Applicability of—Whetber applies ı 
mixcd Trust pertly for a public and charitab 
purpose and partly for a private purpose. 

Section 3, Charitable and Religious Trus 
Act (XIV of 1920), applies to a deed whic 
contains more than one trust, one of whic 
may be a trust for a public purpose of a chari 
able or -religious nature and the other for 
private purpose. NAGESHWAR Prasap SING 
v. Ram SARUP SINGH. 54 
— Sec. 7—Scope of—District Judge giv 
advice to trustee under Sec. 7—W bether trust 
can be compelled to follow advice or to cer 
out dtrections—Civil Procedure Code, Sec. 8 


—Applicability of. ee 


ARITABLE GIFT 
fter the death of the waqif a dispute arose 
veen the succeeding mutwallis, the plaintiff 
his brother, about the profits from the pro- 
y; and on the dispute coming before the 
rict Judge, he arranged with their consent 
: the defendant should manage the property 
divide the profits between the two brothers. 
: District Judge passed an order to the effect 
> a powereof attorney should be executed in 
terms of the agreement which he set forth 
iis order. The plaintiff on seeing the draft 
the power of attorney refused to execute ir. 
District Judge then passed an order that 
would execute it himself on behalf of the 
ntiff and he did'so. After that the defen- 
t took charge of the prc . The present 
; was instituted by plaintiff in order to 
ain his share of the profits from the defen- 
t. The defendant took the plea that no 
; should be instituted against him unless 
ice had been given to him under Section 80, 
P. C. Held, that the District Judge had no 
ver to compel a trustee to follow his advice 
en under Section 7, Charitable and Religious 
ists Act (XIV of 1920), or to carry oat 
- direction so given. ‘The trustee is entitled 
seek advice for his own protection and if he 
lows that advice, he is protected, but if he 
s not choose to follow it, he cannot be com- 
led to do so, although his failure to follow 
would be at his own risk. In this view the 
ion of the District Judge was without juris- 
tion and the defendant had no right to col- 
: the profits at all, and if he collected them, 
was liable to be called upon to account to 
person who was entitled. Held, further, 
t even if it`is conceded that the District 
lge was acting’ properly in accordance with 
tion 7, Charitable and Religious Trusts Act, 
{ Or. 21, R. 34, C. P. C., be was acting 
rely on behalf of the plaintiff, and the defen- 
ıt was in the same position as he would have 
n if the plaintiff had executed the power of 
orney himself. In other words, the defen- 
it was not an officer of the court but merely 
agent of the plaintiff. In that view of the 
tter he was also liable to be sued without 
‘issue of any notice to him. Axsput RAB v. 
VHAMMAD FiasaAN KHAN. 1112 
IARITABLE GIFT—Lend given to charit- 
e body for specific purpose—Performance of 
rpose rendered. im ift fails. 

Where land is given to a charitable body for a 
cific purpose and for a specific purpose only, 
n such gift becomes a nullity if the per- 
mance of that purpose is rendered impossi- 


-| CIVIL PROCEDURE CODE (V of 1908), 


Sec. 11 


ble. In short such a gift is a conditional one. 
It becomes a good charitable gift upon the con- 
dition being performed. If the performance of 
the condition is rendered impossible, the gift 
fails and the land must revert to the donor or 
his successors-in-title, HARSH CHANDRA V. 
Hinpu DHARMA Sewax MANDAL. 448 
CHILD MARRIAGE RESTRAINT ACT 
(XIX of 1929), Sections 3 to 6—Scope of — 
ree of a child in contravention of Act— 

t merety imposes penalties—Moerriage not 

declared invalid. : 
_ Where the marriage of a child is celebrated 
in contravention of the provisions of the 
Child Marriage Restraint Act (XIX of 
1929), the Act merely imposes certain penal- 
ties on persons bringing about such a mar- 
riage, but the marriage of the child is not 
declared by the Act to be an invalid marriage. 
Mort v. BENL 1097 
CIVIL PROCEDURE CODE (V of 1908), 
Sec. 11—Finding in suit for arrears of rent 
decided by Assistent Collector of Second Class 
—Whether operates as res judicata in subse- 
quent suit for ejectment in Court of Assistent 
Collector of First Class. 

A finding in a previous suit for arrears of 
rent decided by an Assistant Collector of the 
Second Class to the effect that the present 
defendant was a proprietor of the land in dis- 
pute and not a tenant of the predecessor of 
the present plaintiff, does not operate as res 
judicata in a subsequent suit for ejectment in 
the Court of an Assistant Collector of the First 
Class inasmuch as the subsequent suit could not 
have been tried by the Court which decided 
the previous suit. Katyan Das v. SUDER- 
SHAN LAL. 1313 
— Sec. 11 end Evidence Act, Secs. 40 and 
44 Judgment obtained by cotlnsion—Cennot 
operate as res judicata. 

It is always open to any party to show that 
a judgment was obtained by fraud or collusion 
and in such cases Sec. 11, Civil Procedure Code, 
would not apply. PARBATI v. GAJRAJ ses 

i 1162 
—— Sec. 11 end Or. 34, R. 6—Mort gage suik 
—Cosrt passed a mortgage decree but refused 
claim for personal decree—Subsequent appll- 
cation under Or. 34, R. 6 barred by res judicata. 

Where, in a suit on a mortgage, court 
passed a mortgage decree but rejected the claim 
for a personal decree upon itsemerits, 2 subse- 
quent application under Order 34, Rule 6, 
C. P. C., is barred by res judicata. It may well 
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CIVIL PROCEDURE CODE (V of 1908), 
Sec. 11 

be that the decree passed in the suit in so far 
as it refused a personal decree was unjustified 
yet as no appeal was lodged against that decree 
it now stands and cannot be reopened. 
MoHamMapd HuzaBBaR ALI Kean alias 
GHULAM JMANI KHAN v. ABDUL FATEH 
KHAN. 1228 
Sec. 11—Under Sec, 6, Chota Nagpur 
Encumbered Estates Act (VI of 1876) cer- 
tain alienations made without senction declared 
void—Such an alienation made—Suit—Aliena- 
tion beld valid—W hetber same alienation can be 
set aside on ground of voidness in a subsequent 
stitt. 

Under Section 12A of the Chota Nagpur 
Encumbered Estates Act (VI of 1876) certain 
alienations of property without the previous 
sanction of the Commissioner are declared to 
be void. Such an alienation having been made, 
which was alleged to be contrary to the provi- 
sions of Section 12A, the matter was litigated 
in a suit. But the court decided that the 
alienation was valid. On a subsequent suit 
between the same parties or their successors-in- 
title to st aside the same alienation on the 
ground of voidness, beld, that the matter was res 
judicata and cannot be re-opened. BINDES- 
WARI CHARAN SINGH y. BAGESHWARI CHARAN 
SINGH (THAKUR). 104 
———Ssc. 24-—Requtrement of—Ssit sbould 
be pending in « subordinate court which bad 
jurisdiction at the time suit was filed. 

A suit valued at Rs. 2,500 was filed in the 
Court of a Munsif having jurisdiction to try 
suits up to the valuation of Rs. 5,000. He was 
subsequently transferred and was succeeded by 
2 Munsif whose jurisdiction was only up to 
Rs. 2,000. ‘Thereupon, on the application of 
the plaintiff, the District Judge transferred 
the suit to the Court of the Additional Subor- 
dinate Judge, beld, that the District Judge 
had power to transfer the suit under Section 
24, Civil Procedure Code. All that Section 
24 requires is that the suit should be pending 
in a subordinate Court which had jurisdiction 
at the time the suit was filed. BECHAN 
Misr v. MARKANDE Mist. 452 
———Secs. 38 end 39—Decree trensferred to 
another court—For execution against properly 
—Subsequent application to conri which passed 
decree for execution by arrest—Whetber com- 
petent. 

Orf the applieation of the decree-holder the 
decree was transferred for execution against the 
-gamindari property to another court—the pro- 
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perty was attached in execution but the : 
was stayed under the orders of the Gove 
ment. Subsequently the decree-holder app} 
to the court which passed the decree for exe: 
tion by arrest of the judgment-debtor. He 
that there is no bar for execution in one co 
against the property and in another court 
other means, and the subsequert applicat 
was competent. MAKKHAN LaL v. Bur 
WANA KUER. 2 
—Secs. 39 and 41, end Order 21, R 
6(2)—Trensfer of decree—Copy of decree « 
certificate obtained personally by decree-bol 
—Subsequently returned to issuing cowri 
Whether court which passed decree again sel 
of the matter. 

‘Where the decree-holder makes an appli 
tion to the Court which passed the decree 
send it for execution to another court, it 
open to the decree-holder, who obtains pers: 
ally the copy of the decree and the certific 
in accordance with Order 21, Rule 6(: 
C. P. C., either to take the copy and the ces 
ficate to the Court to which they are to 
sent, or, if for some reason he does not de 
to do so, to return the copy and the certific 
to the Court which issued them. If he ta 
the latter action, then the Court which pas 
the decree becomes again seized of the mats 
anc is either able to grant execution its 
or to grant a new certificate for transi 
Mansa Ram vy. BADRI PRASAD. 2 
——Sec. 47—Second mortgagee took 
mortgage during pendency of suit on first mo 
gage—Whetber a representative of the mo 
gagor so as to be tmpleaded in execution p 
cecdings relating to decree om first morigage 
Sim ple money creditor who purchases in exe: 
tion a portion of property comprised in suit 
first mortgage—Whetber can be impleaded 
execution proceedings relating to decree 
firs? mortgage. 

A second mortgagee who took his mortg: 
during the pendency of a suit on the first mo 
gage was a representative of the mortga; 
within the meaning of Section 47, C. P. | 
and can be impleaded in the proceedings 
execution of the decree passed on the basis 
the first mortgage. 

A person who purchases a half share of 1 
zamindari property—which was the subject 
the suit on the basis of the first mortgage— 
execution of a simple money decree is a rep 
sencative of the mortgagor, can 
impleaded in the proceedings in execution 
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re decree passed on the basis of the first mort- 
age. Ram AUTAR SAHU v. BATH KRISHNA, 

? 541 
——Sec. 60—Pey of Assistent Surgeon of 
wdian Medical Depertmeni—W bether liable to 
tachment in execution of order for mainten- 
nce and alimony passed by Civil Court. 

The pay of an Assistant Surgeon of the 
adian Medical Department is not liable to 
ttachment in execution of an order for main- 
‘nance and alimony passed by a Civil Court. 
JORBERT EDwIN NuGENT v., Maryory JULIA 
{UGENT. 1291 
——Sec. 66—Sait by real purchaser at execu- 
on sele—For declaration of title against judg- 
sent-debtor—Certified purchaser’ does sot 
ontest suit—Whetber Sec. 66 is a ber to the 
wit. 
Section 66, Civil Procedure Code, is no bar 
> a suit, by the real purchaser at an execution 
ile, for a declaration of title to the property 
gainst the judgment-debtor, provided the ‘cer- 
fied purchaser’ is joined as a to the suit 
nd he does not contest the suit, that is to say, 
e does not claim title to the property. 
SGHARI BEGAM y. KANHAIYA LAL. 1169 
——Sec. 73(2)—A decree-bolder’s applica- 
‘on tender Sec. 73—Corsrt holds that be is not 
stitled to rateable distribution—Order final 
nd not appeslable—Decree-bolder bas bis re- 
vedy by instituting a suit against otber decree- 
olders—Practice—Application made after time 
xed for presenting such application—W be- 
ber to be accepted. 

Where a court holds that a decree-holder, 
rho has made an application for rateable dis- 
ribution under Section 73, C. P. C., is not 
ntitled to share in the rateable distribution 
f assets, the order is final and is not appeal- 
ble. If he is dissatisfied with the order, he 
as his remedy by instituting a suit against 
ther decree-holders for getting a share in the 
pets. 

Lower courts make rules fixing time when 
pplications of various types should be pre- 
ented for the convenience of the court as well 
s for the convenience of the public, but the 
sgal right of every applicant is that he is 
ntitled to make his complaint or application 
ny time during court hours. BEHARI LAL V. 
iLE NABL 559 
—__—Sec. 86 end Companies Act, Secs. 184, 
86 and 187—Sec. 86, C. P. C. confers special 
rivilege om Sovereign Princes and Ruling 
‘biefs—Proceedings under Sec. 184, Compa- 
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nies Act—Sec. 86, C. P. C. is not applicable. 
Section 86, Civil Procedure Code, confers a 
special privilege on Sovereign Princes and 
Ruling Chiefs which presumably existed under 
treaties before even the earlier Code was 
enacted, and entitled them to defend a suit on 
the mere ground that the previous consent of 
the Governor-General in Council has not been 
obtained. Sec. 184, Companies Act, charges 
the Court with a statutory duty to settle the 
list of contributories. It cannot be sad 
that when such a list is to be settled the 
court is starting any proceeding analogous to 
that of ‘a suit brought by a private person 
against a Sovereign Prince or a Ruling Chief, 
for which the previous consent of the Gover- 
nor-General in Council is required under Sec. 86, 
C. P. C. Accordingly Sec. 86, C. P. C., does 
not apply to the proceedings under Sec. 184, 
Companies Act. OFFICAL LIQUIDATORS, 
DenRA DuN Mussoonrm ELECTRIC TRAMWAY 
Co., Lro. (IN Liqgumpation) v. THE Pres- 
DENT, COUNCIL OF REGENCY, NABHA STATE. 
1134 
——Sec. 92—Scheme wnder—includes pro- 
vision reserving power to court to modify it— 
Whether intra vires—When court cen modify 
it under Sec. 151, Civil Procedure Code. 


A Court settling a scheme under Section 92, 
Civil Procedure Code, has jurisdiction to jn- 
clude a provision in the scheme reserving to it- 
self the power to modify the scheme in future 
suo mots or otherwise. 

Where modification of the scheme settled 
under Section 92, C. P. C., is sought, not in 
exercise of the court’s power reserved by the 
scheme itself, but in the exercise of its inherent 
power under Section 151, C. P. C., such power 
should be exercised where it is necessary to pre- 
vent abuse of the process of the court or w 
the ends of justice plainly demand it. Ram 
Nara Brarcava Bawapun (Rar) v. SRI 
SwamMl GOBERDHAN RANGACHARIA. 398 
——— Sec. 100—Decree-bolder purchases pro- 
perty at auction—Application by judgment- 
debior under Or. 21, R. 90, C. P. C—Rejected 
by Court—Appeal dismissed by District Judge 
—Whether second appeal lies. 

The property as entered in the proclamation 
of sale was put up for sale and was purchased 
at auction by the decree-holder himself. An 
application by the judgment-debtor under Or. 
21, R. 90, C. P. C., was rejetted by thé Court. 
An appeal against this order was dismissed by 
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the District Judge. A second appeal was then 
filed in the High Court. Held, that a second 
appeal did not lie. Des! CHaran LAL v. 
KHusHaAL Rar RATAN Lau tbrough RATAN 
Lar. 959 
———Sec. 100—Khasre—Trested by lower 
courts as instrument of titl—Effect of kbasra 
a question of title. 

BarLABH Das v. Nur MoHAsa“ap. 480 


Sec. 104(2) and Letters Patent, Cl. 10 
—Order of a single Judge of High Court passed 
in appeal from an order—Furtber appeal sender 
Clause 10 of Letters Patent maintainable. 

In a suit for a declaration that certain pro- 
perty was not liable to attachment and sale an 
injunction was granted by the court below. As 
the valuation of the suit was more than 
Rs. 5,000 a first appeal from order was filed 
in the High Court and a learned Judge of the 
High Court modified the order for injunction. 
On a Letters Patent Appeal being from 
this order, a preliminary objection was taken 
_ that no appeal was maintainable. Held, that 
Section 104(2), Civil Procedure Code, does not 
contain any express provision which would sug- 
gest that the provisions of the Letters Patent 
have been abrogated. Accordingly under Clause 
10 of the Letters Patent an appeal lies from th: 
order of the single Judge passed in appeal. 
Held, further, that the permission of the Judge 
was not necessary under Clause 10. Ram 
SARUP V. KANIZ UMMEHANI 1326 
——Sec. 105(1)—Scope of—Appeal from 
an order of remand—Ground taken that order 
for substitution was irregular—Whetber such a 
ground can be taken at this stage. 

Where in an appeal from an order of remand 
a ground is taken in the memorandum of appeal 
that the lower appellate court had no jurisdic- 
tion to entertain the appeal which had abated 
and the order for substitution of.names was 
irregular, beld, that such a ground cannot be 
taken in an appeal against an order of remand, 
but the proper stage would arrive when the 
decree itself is appealed from. ZatHoor Mo- 
HAMMAD KHAN v. Dr. M. X. DE-Nonontta. 

538 
—_—_Se. hia ie ii plication for leave to 
appeal to Privy Valustion of appeal 
less then Rs. 10,000—Certificate granted in 
connected appeal wader Sec. 110—Commen 
point tsvolved—Case to be certified as fit for 
appeal ynder Sec. 109 (c). 
A suit was brought by the plaintiff on the 
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last male owner. The defendants were tran 
ferees from a person who was claiming to ha’ 
been the adopted son of the deceased. The tri 
court held that the adoption was not prov 
and accordingly decreed the claim. Two -e 
of defendants filed separate appeals in the Hig 
Court although the decree of the court belo 
was 2 joint one. The two appeals were co» 
nected and heard together and disposed of pra: 
tically by one judgment. The High Court he 
that the adoption had been proved and accor 
ingly dismissed the whole suit. The plainti 
then made applications for leave to appeal 1 
His Majesty in Council from the decrees of t) 
High Court in the two connected appeals. 'T} 
valuation of one appeal was above Rs. 10,001 
whil= that of the other was less than Rs. 10,00! 
A preliminary objection was taken that r 
leave could’ be granted in the latter cas 
Held, that in view of the fact that the por 
involved in the two appeals was 2 common on 
the latter case should in the circumstances | 
certified as a fit one for appeal to Privy Counc 
under Section 109(c), C. P. C. although ti 
requcrements of Section 110, C. P. C., wes 
not fulfilled. Muxanpi LAL v. HASHMAT-U^ 
NISSA. 102 


——Sec. 109(c)—Order of High Com 
striking off neme of pleader from roll c 
pleaders—Whetber lesve to appeal to Priv 
Cour:cil can be granted under Sec. 109(c). 

hac cat whose name was struck ol 
the coll of pleaders on the ground of mis 
eae a ag a pi 
tion for leave to appeal to Privy Counci 
the case raised some points of law, beld, Erib 
case ahould be certified as a fit one for appez 
to Privy Council under Section 109(c), Civi 
Procedure Code. PATEsHRI Prasan Roy 
Bans, Disrrict Basti v. THE JUDGES OF TH: 
Hon’sLE HicgH Court, ALLAHABAD. 127. 
— Sec. 115—Creditor’s application fo 
adjudication of debtor as insolvent—Dismissv. 
—Afpeal to District Cowrt—Debtor dies dur 
ing pendency of appeal—District Cort passe 
order impleading his betrs—Whether appeal lie 
to High Court—Whether High Court cai 
revise order under Sec. 115, Civil Procedur. 
Code. Watt Monamman v. Hican Lar. $ 
— Sec. 115—Order setting aside an awara 
—Whether revision Hes. 

No revision lies from an order setting asidi 
an award while the case still remains pending it 


ground that he was the next reversioner of the/the court below. Turse Ram (minor) 
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HROUGH SETH Huxum CHAND v. SETH 
NDA BAN Das. 347 
———Sec. 115—Snit brought at a certain place 
1 violation of contract between the perties— 
ower court, boldmg that it bas jsrisdictian, 
ries the suit on smerits—Whether High Court 
bould interfere in revision. 

Where there are two courts, both of which 
rould normally have jurisdiction to try the 
uit, the parties may be allowed to agree among 
hemselves that the suit should be brought in 
ay of those courts and not in the other. The 
bject of parties entering into a contract of this 
ature is to afford facility or convenience 
ither to both the parties or to one of the 
arties, and it is unfair that any one of the 
arties should resile from the contract entail- 
ag hardship and inconvenience to the other 
arty. At the same time it is common 
round that the other court also has jurisdic- 
ion, and when it is found that the court 
elow, holding that it has jurisdiction, has 
ried the merits of the case between the parties, 
t would not be proper for the revisional court 
o interfere and to entail fresh hardship on 
wth parties. GopaL Das AGARWALA V. 
Jani KisHan Das. 704 
——— Sec. 115 and Order 6, Rule 17—Order 
efusing to allow an emendment of a pleading 
—W bhether revision lies. 

No revision lies from an order passed under 
drder 6, Rule 17, C.P.C. refusing to allow an 
mendment of a pleading. Cases where the 
‘mendment comes under some other Order of 
he Code, for example, the addition or substitu- 
ion of parties, or the striking off a pleading 
nay amount to a case decided; but an order 
yassed purely under Order 6, Rule 17, C. P. C. 
s not. 

Case law considered. Suray PALI v. ARIYA 
SRETINIDHI SABHA U, P., THROUGH B. Manan 
MOHAN SETH. 923 
—_—Sec. 144—Suit for profits against a co- 
harer by a Hindu danghter in possession as 
imited owner—Suit decreed im part—Lower 
ippellate court increases amonnt—On second 
ippeal decree of first court restored—Co-sbarer 
tpplies for restitution under Section I44— 
Yengbter dies—Whether co-sberer entitled to 
‘ecover from estate in possession of reversioners. 

A Hindu daughter in possession of her 
‘ather’s zamindari estate as a limited owner 
ued another co-sharer for recovery of profits, 
ind her suit was decreed in part. On appeal 
xy her the amount decreed in ber favour was 
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increased, but on second appeal by the co- 
sharer the decree of the first court was restored. 
During the pendency of the second appeal the 
daughter realised in execution the amount as 
decreed by the lower appellate court. On the 
second appeal succeeding the co-sharer applied 
under Section 144, Civil Procedure Code, for a 
cefund of the excess amount realised from him, 
and the daughter having died the co-sharer pro- 
ceeded against the estate, which came in posses- 
sion of the reversioners of the last male-owner. 
Held, that the daughter in her suit for recovery 
of profits represented the estate and the co- 
sharer was entitled to recover the excess amount 
realised from him from the estate. KISHAN 
LAL v. MOHAMMAD IsHAQ. 309 
—— Sec. 148—Snit dismissed for default— 
Application for restorstion—Allowed on pay- 
ment of costs within a specified trme and in case 
of defanlt application to stand dismissed— 
Whether on expiry of time fixed court could 
extend time for payment of costs. 

Gaya DN v. LALTA Prasap. 566 
Sec. 249—Order under Sec. 47, Civil 
Procedure Code passed by revenue court— 
Appeal lies to District Judge as an appeal from 
order—No second appeal lies under Sec. 249. 

Orders mentioned in Section 47, Civil Pro- 
cedure Code, when passed by a revenue court, 
are to be regarded as orders and not as decrees. 
Accordingly an appeal to the District Judge 
from an order of the revenue court passed in 
proceedings in execution of a decree, lies as an 
appeal from order and not as an appeal from a 
decree; and therefore under Section 249, 
Tenancy Act, no second appeal lies from the 
order of the District Judge passed in appeal. 
GULAB DEVI V. ABDUL GHAFUR KHan. 1235 
Or. 1, R. 8—Srit under—That snit land 
dedicated for purposes of graveyard according 
to Mobammeden Lew—Declsration granted— 
Enquiry to be made as to the person or persons 
fit to be put in possession. 

Where ‘the plaintiffs bring a representative 
suit under the provisions of Order 1, Rule 8, 
C. P. C., the purpose of which is to establish 
that a plot of Jand is a graveyard in the sense of 
the Mohammedan Law, that is to say, extra 
commercium and dedicated for the benefit of 
Mohammedans; and the court grants a decla- 
ration that the suit land is dedicated for the 
purposes of a graveyard according to Moham- 
medan Law, it would not be right to give the 
land to the plaintiffs if théte be no Certainty 
that they will-cause the land to be properly 
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kept and looked after as a burial ground should 
be, and the court should after enquiry make 
an order as to the. person or persons to be put 
in possession and the terms, if any, upon 
which possession should be given. BALLA»H 
Das v. Nur MoHasoacap. 480 
———Or. 3, R. 4(1)—Vekalatnaeme—For mal 
defects—Vakalatnema not invalidated. 

Where the vakalatnama was signed by the 

party and also by the vakil whom he intended 
to appoint and who made the application but 
by a mistake the name of some o vakil re- 
mained in the body of the document, beld, that 
2 formal defect of this nature did not invalidate 
the vakalatnama. Ram Sanup v. SAHU BHAG- 
WATI PRASAD. 586 
——Or. 7, R. 14 (2) end R. 18 (2) end 
Evidence Act, Sec. 145—Docnment not entered 
in list under Or. 7, R. 14(2)—Whether cen 
subsequently be nsed under Sec. 145, Evidence 
Act. 
- When the defendant was giving evidence in 
cross-examination the plaintiff desired to pro- 
duce an account book of the plaintiff (in which 
it was alleged that there was a writing by the 
defendant) with a view to contradict the defen- 
dant, , that it was open to the plaintiff to 
tender the previous statement in writing by the 
defendant in cross-examination under Section 
145, Evidence Act, even though the account 
book had not been entered in the list to be 
added or annexed to the plaint as required by 
Order 7, Rule 14(2), Civil Procedure Code. 
LAKHPAT PATHAK v. GHIRAN PATHAK. 1195 
———Order 9, Rule 9 end Order 43, Rule 1 
(c)—Swuit dismissed for defeult—Application 
for restoration—Dismissed by Munsif for non- 
prosecution—W bether appeal lies. 

On the plaintiff’s suit having been dismissed 
for default of appearance he made an applica- 
tion for restoration, which was dismissed by 
Munsif for non-prosecution. On appeal the 
District Judge overruled the preliminary objec- 
tion that no appeal‘lay to him and set aside 
the order of the Munsif and restored the appli- 
cation for restoration of the suit to its original 
number -to be disposed of by the Munsif ac- 
cording to law. Held, in revision, that the 
order passed by the Munsif was under Order 
9, Rule 9, C, P. C., and was appealable to the 
District Judge under Order 43, Rule 1(c), 
C. P. C. Uma Darr Upaprra v. Zaxta Bro. 

305 
——Or. 9, R. Sand Sec. 148—Suit dismissed 
for defexlt—Application for- . restoration- 
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‘Allowed on payment of costs within a specifi 
time end in case of defeult application to ste 
dismissed —Whether order legal—Whbetber | 
expiry of time fixed court could extend th 
for payment of costs—Sec. 148—Scope of. 

Where on the application of the plaintiff 
case dismissed for default is restored on co 
dition of the payment of costs to he opposi 
party on or before a date specified in the orc 
and in case of default the application for re 
toration is to stand as dismi Held, that t 
order was legal. i 

Held, further, that on the expiry of the tir 
fixed for the payment of costs the applicati 
stood as dismissed and the court no lang 
remained seized of the application and had ; 
power to extend the time for payment of co: 
under Section 148, C. P. C. Gaya Din 
LALTA PRASAD. 5¢ 
———Or. 9, R. 14—Op posite party’—Mee 
ing of—Ex decree for sale im mortge, 
stit-—Set de anthos giving notice to subs 
quent purchaser of part of mortgaged proper. 
who was e party to the suit—Whether notl 
to bins essential. 

An ex perte decree for sale passed in a mor 
gage suit was set aside without giving noti 
of the application to set that decree aside to 
subsequent purchaser of a part of the mortgagr 
property who had been impleaded in the sui 
and he contended, in revision, that as he h; 
obtained a definite advantage under the ex per 
decree, the same should not have been set asic 
without giving notice to him. Held, that tl 
decree was for the sale of the whole mortgage 
property and on the face of the decree he w: 
prejudiced by it; it did not appear from tl 
decree itself that he had acquired any advanta; 
under the decree. The fact that he may har 
obtained some subsequent advantage by sale < 


the | the other property or by purchasing the pre 


perty sold possibly at a favourable price is n 
reason for regarding him as a person benefite 
by the decree itself. Accordingly he could nc 
be described as an ‘opposite party’ within tk 
meaning of Or. 9, R. 14, C. P. C., and it w: 
not necessary that he should have been serve 
with a notice of the application to set the ¢ 
parte decree aside. MANDAN SINGH v. SUNDA 
Kuar. ; 54 
— Or. 17, R. 2—Mere filing of e list c 
witnesses under o to Or. 16, R. 1 befor 
case is called on for bearing—W bhether emouni 
to on appearance within the meaning of Or. 17 


R. 2. | | 
— ee 


VIL PROCEDURE CODE (F of 1908), 
r, 17, R. 2 
The mere filing of a list of witnesses as re- 
ired by the proviso to Or. 16, R. 1 before the 
x is called on for hearing does not amount to 
appearance within the meaning of the expla- 
tion to Or. 17, R 2, C. P. C. j 
A list of witnesses, signed by the defendants 
unsel, was filed as required by Or. 16, R. 1, 
P. C., before the case was called on for hear- 
g. When the case was actually called on for 
aring the plaintiff and his witnesses and his 
unsel were present, but neither the defendant 
w his counsel was present. The Court 
cided to take up the case on the merits and 
ter recording the evidence for the plaintiff 
creed the suit under Or. 17, R. 3. The 
fendant applied on that very date to have 
e decree set aside on the ground that it was 
parte. The learned Judge did not go into 
e nay whether there was sufficient cause 
r the non-appearance of the defendant and Ins 
runsel but repeated the application on the sale 
‘ound that he had no jurisdiction to entertain 
Held, that the defendant was absent at ths 
me when the case was called on for hearing 
id therefore the decree passed against him was 
rtainly ex pørte and he was entitled as of 
ght to show cause for his non-appearance. 
he learned Judge had therefore erred in holding 
at he had no jurisdiction to consider the 
atter. BHAJAN SINGH v. Prem NARAIN. 
1274 
—— Or. 17, R. 2, Explenation to, and Or. 9, 
. 9—On adjourned date of bearing plaintiffs 
unsel applied for adjonrnment—Application 
fused—Sult dismissed ‘for default?/—Order to 
' deemed to be a decree against which appeal 


y. 

Where on the date to which the final hearing 
the suit was adjourned at the instance of the 
urt, the plaintiff’s counsel appeared and made 
| application for adjournment which was re- 
ised, and the court then passed an order dis- 
ising the suit for default. Held, that in 
ew of the Explanation added to Or. 17, R. 2, 
, P. C., the plaintiff cannot be deemed to have 
iled to appear, and the order must be deemed 
be a decree dismissing the suit on the merits 
id not one dismissing it for default of appear- 
ice. Accordingly the proper remedy of the 
aintiff was to file an appeal against the decree 
id not to make an application under Or. 9, 
.9,C P.C. Jarpı Beaam alias CHUNAKKA 
IGAM V. ASGHAR ALI KHAN. 635 
——Order 17, Rule 3—On date fixed for 
sal disposal counsel makes application for far- 
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ther adjournment—Adjournment refused—Case 
to proceed wader Order 17, Rule 3—Legal prac- 
tittoner—Statement of counsel to court that be 
bas no instructions—Reason to be specified. 

A date was fixed for final disposal of a suit. 
Subsequently on the application of the plaintiff 
the date was changed. On the date so fixed 
counsel for the plaintiff moved an application 
for further adjournment and stated that he 
had no instructions except to move for ad- 
journment. The court refused the adjourn- 
ment. The result was that no evidence 
was produced on behalf of the plaintiff and 
two witnesses were tendered on behalf of the 
defendant,.and the court passed a decree dis- 
posing of the suit on the merits. Held, that 
the case came under Order 17, Rule 3, Civil 
Procedure Code, and that being so no applica- 
tion lay for restoration. 

It is not proper for counsel either in the High 
Court or in the courts below to merely state 
to the court that they have no instructions. 
Counsel should clearly specify what is the rea- 
son of their failing to proceed with the case. 
It may be that they have not received their 
fee; it may be that their instructions have been 
withdrawn or it may be some other reason. But 
whatever the reason is counsel should clearly 
state it to the court. Laca NARAN V. 
SHANKER LAL. 902 
——— Or. 20, R. 19 and Or. 8, R. 6—Unili- 
quidated damages for breach of contract— 
Whether can be set off against plaintiffs claim 
—Lease—Of a supply of water (which depend- 
ed on the repairs of the embankments) for a 
mill—Lessor bound to carry out nsuel repairs 
of the embankments. 

The plaintiff sued for arrears of rent on the 
basis of a lease in his favour. The property 
leased was a plot of land, a mill and a right 
to receive water from the main canal and rhe 
easements attached to the mill—the plaintiff 
was the owner of an easement comprising the 
right to receive a full supply of water for her 
mill, and the plaintiff let this right to the 
defendant. The supply of water 
upon the repairs of the embankments by the 
plaintiff and other co-sharers. There was no 
stipulation whatever in the lease that the lessee 
was bound to repair the embankments. The 
defendant, therefore, claimed a set-off on 
account of the expenses connected with the 
repairs of the embankments which the, defea- 
dant had to do. 

Held, first, that the lease of a supply of 
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CIVIL PROCEDURE CODE (V of 1908), 
Or. 21, R. 18 


water implies the continuance of that supply 
so far as is in the power of the lessor during 
the whole period of the lease, and the plaintiff 
therefore had the duty to ensure that supply 
of water and to carry out the usual repairs of 
the embankments which resulted in the supply 
of water to the mill. Held, secondly, that the 
set-off claimed in the present case was an 
admissible claim within the provisions of Order 
20, Rule 19, Civil Procedure Code and it was 
not necessary for a set-off that it should be 
limited to Order 8, Rule 6, Civil Procedure 
Code. Kamat Devi v. Dr. C. Kyupapap. 

625 
—— Or. 21, R. 18—Scope of—Whether a 
mortgage decree can be set off against a simble 
money decree. 

A decree for sale obtained on foot of a mort- 
gage is not a decree for payment of money 
within the meaning of Order 21, Ryle 18, Civil 
Procedure Code, and cannot therefore be set 
off against a simple money decree. NAGESAR 
Ram v. RAJNET Ram (minor) THROUGH 
DAULATA. 562 


——Or. 21, R. 20—Scope of—Permits one 
mortgage decree to be set off against another 
mortgage decree. 
. Order 21, Rule 20, Civil Procedure Code, 
permits one mortgage decree to be set off 
‘against another mortgage decree, but it has no 
application to a case where one party has a 
decree for payment of money and the other a 
decree for sale or for enforcement of a charge. 
Nacesar Ram v. RAJNET Ram (minor\ 
THROUGH DAULATA. 562 
————Or. 21, R. 35(2)—Swit for possession 
one of several reversioners for bis fractional 
e—Form of decree—Delivery of possession 
—Symbolical—Sufficient to interrupt adverse 
possession. 
Where one of several reversioners brought 
a suit for possession of only his fractional share 
in the properties and not for the entire pro- 
perties, he was not entitled to get the defendant 
altogether from the properties. 
Accordingly under Order 21, Rule 35(2) the |a 
decree being for joint possession of immovable 
property only, possession could be delivered by 
g a copy of the warrant in some conspi- 
cuous place on the property and proclaiming it 
by beat of drum or other customary mode, and 
such symbolical delivery of possession was suffi- 
‘cient £0 interrupt adverse possession. Mana- 
RAJI (Mst.) v. BHAGWATI PRASAD. 80 
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CIVIL PROCEDURE CODE (V of 190 
Or, 21, R. 58 


under iiime removed By accused —W 
ther attachment valid—Examination of m 
—Duty of accused to put questions. 

Ram BAHAL Arm vy. EMPEROR. y 
———Or. 21, R. 53 end Sec. 64—A } 
money decree against B—B held money dex 
against A—A applied for execution by atte. 
ment of decree by B againsteA—Atta 
meat made—Subseqnent to attachment B tra 
ferred decree to C—C apples for execut 
wader Or. 21, R. 16, C. P. C—C bad no ri 
to execute the decree. 

A held a decree for payment of money agai 
B; and B held a decree for payment of moi 
against A. A applied for execution of 
decree by attachment of the decree held by 
against A and attachment was made under | 
21, R. 53. Subsequent to the attachment 
transferred his decree to C, who made an ap] 
cation for execution under Order 21, Rule 
Civil Procedure Code. An objection was fi 
by A to the effect that C had no right to + 
cute the decree. Held, that (1) A had a d 
Capacity in this case,» viz., (e) that of 
attaching creditor and (b) that of 2 judgme 
debtor; (2) that C had no right to execute 1 
decree for two reasons:—first, the transfer 
the decree made by B after the attachment vy 
void against A who had a claim enforces 
under the attachment. Secondly, A hims 
being the attaching creditor as well as 1 
jadgment-debtor had a knowledge of | 
attachment of the decree, and consequently 
was prohibited from making any payment um 
Orcer 21, Rule 53(6) and therefore the dec 
could not be executed against him. Nara 
SAHU v. Gorr NATH NAK. 13 
—— Or. 21, R. 53 (1), Or. 22, R. 10 (1 
Or. 34, R. 5(2)—Simple money decree 
—Aftaches preliminery mortgage decree obta. 
ed by bis judgment-debtor—W hetber can ap) 
for A leat of final decree. 

Where the appellant, a simple money decr 
holder, attached a mortgage dec: 
obtained by his judgment-debtor, and tł 

for the preparation of a final decr 
rae that the appellant had no locus stendi 
apply for the preparation of a final decree. Ru 
Kurar RAMESHWAR LAL v. Prem SUKH D. 
11 
—— Or. 21, R. 58 end Sch. II—Objecti 
#nder—Proceeding tn execution—Scbh. II, Ci 
Procedure Code inapplicable, 
An objection under Order 21, Rule'58, Cr 


———Or. 21, i Seer oe A nen of ae PO Moe 


VIL PROCEDURE CODE (Y of 1908), |CIVIL PROCEDURE CODE (YV of 1908), 


21, R. 58 


1 the provisions of Schedule II, Civil Proce- 
re Code are not applicable to such a proceed- 
r, SARJU LAL BEHARI LAL THROUGH Rams 
AYA BAQQAL (Fem) v. SUKHDEO PRASAD. 

If 


——Or. 21, R. 58 and Sec. 11—Creditor 
‘aches property of bis judgment-debtor in 
rcution Of bis decree—Judgment-debtor’s 
iection dismsissed—Order becomes final— 
betber same property can be atisched end 
d again in execution of a decree beld against 
r. judgement-debtor by another creditor. 
Where the share of a person in certain pro- 
rty is attached by a creditor in execution af 
decree against him, and, on his objection to 
achment being dismissed, his share is sold, 
d the order dismissing his objection becomes 
al, he has no interest left in that property 
d consequently it is not liable to a subsequent 
-achment and sale as his property in execution 
a decree held against him by another cre- 
or, who must be deemed to be his represen- 
ive. Ram JIWAN v. INDER BAHADUR SINGH. 
295 
——Or. 21, R. 63—Seit tender—Sale decd 
ord anne tte in favour of plaintiff beld 
Whether plaintiff can plead that 
sree-holder not entitled to sell property by 
son of bar contained im Or. 34, R. 14, Civil 
ocedure Code—Or. 34, R. 14—Suit for iale 
mortgage—Relingnishment of mortgage 
urity—_W ben effective—Trensfer of Property 
+, Sec. 53—Plea of—Whetber can be taken 


defence. 


In a suit for sale on a mortgage the mort- 
zee made a statement a N the mort- 
ge security and prayed for a simple money 
sree, which was accordingly passed in his 
rour. In execution of this decree he attach- 

the mortgaged property. An objection 
der Order 21, Rule 58, Civil Procedure Code 
s filed by the plaintiff alleging that the pro- 
-ty sought to be attached had -been sold to 
n. On his objection having been dismissed 
brought a suit under Order 21, Rule 63, 
vil Procedure Code, for a declaration that the 
fendant was not entitled to put up the pro- 
ty to sale. Held, that Section 53, Transfer 
Property Act, can be pleaded in defence -by 
creditor who had been defeated or delayed. 
id, further, on the facts, that the 
nsfer in favour of the plaintiff was 
de with intent to defeat or delay creditors 
1 was liable to be avoided. Held, further, 


Or. 21, Rules 116 and 122 


that the decree which the defendant obtained 
was in satisfaction of a claim arising under the 
morgtage and his mere declaration that he gave 
up the mortgage security unsupported since it 
was by any consideration might not be capable 
of enforcement and cannot be regarded as an 
extinguishment of the mortgagee rights. 
Accordingly the bar contained in Order 34, 
Rule 14, Civil Procedure Code was applicable. 
Held, further, that on the finding that the sale 
deed in favour of the plaintiff was liable to be 
avoided, the plaintiff had no locus standi to 
ask for a declaration that the defendant was 
not entitled to put up the property to sale by 
reason of the provisions of Order 34, Rule 14, 
Civil Procedure Code. SHAUKAT ALI v. SHEO 
GHULAM. 692 


Or, 21, R. 92—Statutory period for 
setting aside execution sale—Expires—Title of 
auction-purchaser becomes unimpeachable—No 
special period of limitation for an application 
for an order for confirmation. 

After the expiry of the statutory period for 
setting aside an execution sale the title of the 
auction-purchaser becomes unimpeachable and 
a certificate of sale granted by court is in 
such a case a formal document of title. In 
the absence of an order setting aside the exe- 
cution-sale the court is bound to confirm it and 
the law does not prescribe any special period of 
limitation for an application for an order for 
confirmation. KOCHERLOKOTA VENKATA 
JAGANNATHA Rao GARU, ZAMINDAR OF 
PoLAvARAM v. MaHaraya Ravu VENKATA 
Kumara MAHPATI Surya Rao BAHADUR, 
ZAMINDAR GARU oF PrrrapuR [And cross- 


appeal]. 915 
— Or. 21, R. 94—Anuction-sole by Court 


—Anction-purçhaser—Takes right and title of 
indgment-debtor subject to se by third 
parties. 


Where an auction-purchaser purchases im- 
movable property at an auction-sale by a court 
there is no guarantee by the court correspond- 
ing to the guarantee under Section 55, Transfer 
of Property Act. It is only the right and title 
of the judgment-debtor which passes co the 
auction-purchaser and the. auction-purchaser 
takes that right and title subject to any claims 
which may subsequently be made by third 
parties. Ina v. LACHMI NARAIN. 1196 
———Or. 21, Rules 116 and 122 end Sec. 145 

Position of —Duty of—Lisble as 
Sec. 145, Civil Procedure Code. 
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surety tender 


CIVIL PROCEDURE CODE (V of 1908), 
Or. 22, R 5 

A supurdder takes charge of the property as 
if it had belonged to the judgment-debtor and 
had been attached by the court and had been 
entrusted to him for safe custody on the dis- 
tinct understanding that he had to restore it 
or pay its price whenever called upon by the 
court or the court amin. It is no business of 
the custodian to decide for himself whether 
the attachment has ceased or that the execution 
is struck off or whether the property belonged 
to the judgment-debtor or to the objector who 
had put forward his claim. His responsibility 
arises under the written undertaking given by 
him as well as under Order 21, Civil Procedure 
Code and he cannot exonerate himself from the 
liability imposed on him on the ground that he 
in good faith handed over the property to a 
third person. It is his duty to obtain the ins- 
tructions of the Court before handing over the 
property which had been given under E's 
charge. 

A supurdder is liable as a surety under Sec- 
tion 145, Civil Procedure Code. GENDA Mar 
v. SUKHDARSHAN Lax «igs SUDARSHAN LAL. 
a 736 

—— Or. 22, R. 5—Order under—Effect of 
—W bethber operates as res judicata. 

Order 22, Rule 5, Civil Procedure Code pro- 
vides 2 summary procedure for appointing a 
person to be the legal representative of the de- 
ceased party for the purpose of prosecuting the 
suit and the order appointing the legal repre- 
sentative does not operate as a final determina- 
tion of the representative character of the per- 
son appointed, that is to say, it does not operate 
as res judicata. ANTU Rar v. Ram KINKAR 
Rar. 622 
—— Or. 23, R. 3—Suit by certain Mobem- 
medans for declaration of right of Mobemme- 
dan community to slaughter cows—Com promise 
between self-constituted leaders of two com- 
munities—Signed by some plaintiffs end some 
defendants—Com promise not binding on plain- 
tiffs who were no party to it. 

A suit was brought by 7 Mohammedans on 
behalf of the Mohammedan community against 
24 Hindus as representing the Hindu commu- 
nity for a declaration of the right of the Mo- 
hammedan community to slaughter cows in a 
village and to sell beef. During the pendency 

ee suit the village became disturbed and 
se elon were taken against some members 
of both commumities under Section 107, Cri- 
minal Procedure Code. In those proceedings 
5 of the plaintiffs and 14 of the defendants were 
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CIVIL PROCEDURE CODE (VF of 1908 
Or. 32 

arrested and confined in jail. While they w 
still in jail 2 compromise was arrived at b 
ween some self-constituted leaders of the t 
communities and ‘that compromise was si 
by 5 of the plaintiffs and 14 of the defendan 
An application was made by the defendants 
have this compromise recorded in the civil s 
under Order 23, Rule 3, Civil Proeedure Co 
Held, that as regards 5 plaintiffs and 14 defi 
dants who signed the compromise, the co 
promise should be recorded as a lawful adju 
ment of the suit under Order 23, Rule 3, E 
the trial of the suit should proceed so far as | 
rghts of the 2 plaintiffs who did not join 
the compromise are concerned as against all t 
24 defendants, 

Per SuLaman, C. J— When a civil s 
brought by a number of plaintiffs is pendi 
before a court, the suit cannot be consider 
to have been adjusted within the meaning 
Order 23, Rule 3, Civil Procedure Code mert 
because some self-constituted leaders of 1 
community to which the plaintiffs belong, ha 
entered into some compromise out of cov 
so long as it is not definitely established tł 
the plaintiffs who are before the court actua 
gave their consent to the compromise. Mu 
less so would the plaintiffs be bound if the : 
called leaders were the men arrested and co 
fined in jail who obtained their release by su 
a compromise. KANDHE v. JHANJAN Ls 

4 
— Or. 32—Cross eppeals—Ienstic app 
lant in ome end respondent in other—No o 
acted as next friend or gnerdian—Decrees pa 
ed im appeal not null and void—If lunatic fn 
judiced appeals to be revived end beard afi 
appointment of next friend or guardian. 

Two cross appeals were filed from a decree 
a pre-emption suit—one by the pre-emptor w 
the other by the vendee. Pre-emptor’s app 
was allowed, while that of the vendee was di 
missed with costs. Subsequently the vend 
brought a suit for a declaration that the decre 
passed in appeal were null and void because 
tke time when the appeals were filed the pr 
emptor was insane, but nobody acted as | 
next friend or as his guardian. Held, that t 
decrees passed in appeal could not be null ar 
void and the utmost that could be done w 
ta revive those appeals and appoint a prop 
next friend or a proper guardian and to allo 
the appeal of the lunatic to be continued by 
proper next friend and the other appeal to | 


ccntinued after the appointment a Neal 


VIL PROCEDURE CODE (V of 1908),|CIVIL PROCEDURE CODE (V of 1908), 


,32, R.7 


under the circumstances of the present case 
prejudice had been caused to the person 
‘ering under a disability and it was not ne- 
tary to adopt that course. KaNnearya LAL 
THOMAS SKINNER alas MIRZA. 964 


— Or. 32, R. 7—Compromise by guardian 
litem without leeve of Court—Such com- 
mise is toid as agaist minor—Srit to en- 
ce such compromise—Minor can plead in 
ence that compromise and decree passed 
reon are not binding on bim. 

4 compromise arrived at by a next friend or 
dian ad [stem without complying with the 
visions of Or. 32, R. 7, C. P. C., is void as 
inst the minor and consequently the decree 
sed thereon is also void. 

Even if it be assumed that such 2 compromise 
merely voidable and not void, the minor zan 
ist a suit to enforce the compromise by plead- 
-in defence that the compromise decree hav- 
- been passed on 2 compromise made without 
nplying with the provisions of Or. 32, R. 7, 
P. C., is not binding upon him. 

[f a minor after attaining majority does not 
: the compromise set aside within three years 
the date of his attaining majority, the com- 
mise may be held to be binding upon him; 
t so long as that stage has not arrived, it is 
vays open to him to plead in defence that 
is not binding, whenever an attempt is made 
any subsequent suit to enforce the terms of 
» compromise decree. MANTAB SINGH ~Y. 
JIRGA NARAIN SINGH. 1366 


— Or. 32, R. 7(1) end Scb. I, R. 1— 
ed of reference—Signed by guardien of minor 
rty—No senction obtained nder Or. 32, 
7(1)\—Whetber deed of reference valid. 

It is not necessary for the guardian of a minor 
rty to obtain the express leave of the court 
fore agreeing to a reference to arbitration 
ing made by the court. HANUMAN SINGH 
Ram LAKHAN SINGH. 53 
——Or, 33, R. 3—Application presented on 
balf of ai busbend—Power of 
torney beld by busbend—Execntion disputed 
Court to require proof of execntion—Appil- 
tion not to be rejected on of defev- 
se presentation. 

Where the application for permission to sut 
a pauper was presented on behalf of the appli- 
nt by her husband, who had in his possession 
the time a special power of attorney alleged 
have been executed by the applicant, and 
e execution is disputed, beld, that in these 


Or. 33, R. 7 

circumstances the court was not justified ia 
rejecting the application on the ground of de- 
fective presentation, and the proper course for 
the court was to require proof of the execution 
of the power of attorney. 


Ep.—A somewhat similar view was taken in 
Piere Lal v. Bhagwan Das, 1933 A. L. J. 110. 
Order 33, Rule 5(¢) has been amended by the 
Allahabad High Court and as amended it runs 


as follows:— 


“Where it is not framed and presented in the 
manner prescribed by Rules 2 and 3 and ibe 
applicent, on being required by the court to 
make any amendment within a time to be fixed 
by the court, fails to do so.” Ram KALASH 
KUNWARI v. ISHWARI SARAN. 684 
————Or. 33, R. 5(a)—Application for per- 
mission to sue as a pauper—Formal defects and 
defective verification—Application not to be 
dismissed without giving applicant opportunity 
to remove defects by amendment. 

Where an application for leave to sue as e 
pauper contains formal defects and defective 
verification and is rejected on these grounds, 
beld, that the court ought to have given the 
applicant an opportunity to amend the appli- 
cation in such a way as to remove the defects, 
and the order must be set aside and the case 
sent back for disposal according to law. Ram 
KALASH KUNWARI v. IsHWARI SARAN. 684 


—— Or. 33, R. 7 end Sec. 149—Cowrt rte- 
fuses to allow applicant to sue as a panper— 
Whetber court bas power to allow applicant to 
pey cotrt-fee and treat application as plaint— 
Or. 33, R. 5 and Sec. 149—Application for per- 
mission to sue as pauper rejected—W betber 
court can allow applicant to pey court-fee and 
treat application as pleint. 

While rejecting the application for permus- 
sion to sue as a pauper under Order 33, Rule 5, 
Civil Procedure Code, the court can under Sec- 
tion 149, Civil Procedure Code allow the appli- 
cant to pay the isite court-fee and treat the 
application as a plaint. 

Per SULADAAN, C. J. and BENNET, J. (ALL- 
sop, J. dissenting) :—While refusing to allow 
the applicant to sue as a pauper under Order 
33, Rule 7(3), Civil Procedure Code, the court 
cannot under Section 149, Civil Procedure Code 
allow the applicant to pay the requisite court- 
fee and treat the application as a plaint. 

Per SULAIMAN, C. J. and BENNET, J.—After 
refusing to allow the applicant to sue as a 
pauper, the court cannot by a separate and 
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Or. 34, R. 4(1) 


subsequent order allow the applicant to pay 
the requisite court-fee under Section 149, Civil 
Procedure Code and treat the application as a 
plaint. 

Per Attsop, J.—After refusing to allow the 
applicant to sue as a pauper, the court cannot 
by a separate and subsequent order allow the 
applicant to pay the requisite court-fee under 
Section 149, Civil Procedure Code and treat the 
application as a plaint; provided that if, in some 
way, the proceedings have been reopened, the 
court may exercise its jurisdiction under Sec- 
tion 149, Civil Procedure Code. CHUNNA 
MAar v. BHAGWANT KISHORE. 760 


———Or. 34, R. 4(1) end Sec. 34, and Son- 
thal Pargenas Settlement Regulation 3 of 1872, 
Sec. 6—Rule of Demdupat—Suit for sele on 
mortgage—interest claimed exceeded principal 
advanced—Comrt refused pendente lite interest 
but alowed interest at 6% after the date fixed 
for payment in preliminary decree—W hether 
decree in accordance with lew. 

Section 6 of the Sonthal Parganas Settlement 
Regulation 3 of 1872 provides that interest on 
any debt or liability allowed by the courts is 
not to exceed the principal of the original debt 
or loan. On a suit for sale on 2 mortgage it 
was found that the interest claimed exceeded 
the principal advanced. The trial court on 
that ground refused pendente lite interest but 
allowed interest at 6 per cent per annum after 
the date fixed for payment in the preliminary 
decree. Held, affirming the trial court, that 
up to the date fixed for redemption the matter 
between the parties is one of their contract 
and what the court has to consider is how much 
does the law allow them to recover under it, 
but once a preliminary decree has been passed, 
the loan or debt is merged in the decree and 
the allowance of interest on the decree is not 
the allowance of additional interest on the loan 
or debt. Kusum Kumari (THAKURAIN) v. 
Desi ProsaD DHANDHANIA. 108 
——— Or. 34, R. 14—Suit on basis of mort- 
gage—Court finds amount not charged on 
mortgaged property>—Sim money decree 
passed—Whetber decree er entitled to exe- 
cute decree by sale of property covered by mort- 
gage. 

in a suit on the basis of 2 mortgage 
the Court finds that the amount in suit was not 
charged upon the mortgaged property and a 
simple money decree is passed in favour of the 
plaintiff, held, tĦat the plaintiff is entitled to 
execute the money decree by attachment and 
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Or. 38, R. 5 


sale of the property covered by the mortg: 
and Order 34, Rule 14 does not stand in t 
way of the plaintiff inasmuch as it was fou 
thar there was no mortgage and the decree mi 
be deemed to be a decree for payment of mon 
m satisfaction of a claim arising not under t 
mortgage but on a personal covenant by 1 
debtor. NAJABAT ALI v. Naze Husa 

di 
———Or. 34, R. 14—Swuit for sele on mo 
gege—Relinguishbment of mortgage security 
When effective. 

SHAUKAT ALI v. SHEO GHULAM. 6. 
——— Or. 34, R. 14—Usufructuery mortiga; 
—Leases mortgaged property to mortgagor 
Mortgagor executes qabuliat—Decree j 
arrests of rent obtained by mortgagee—W] 
ther mortgagee can execute decree by attac 
ment and sale of equity of redemption. 

A usufructuary mortgagee leased the moir 
gaged property to the mortgagor and the lati 
executed a qabuliat by which he agreed to p 
a certain rental for the pro . The mo: 
gagor fell into arrears, and rare ha 
ing obtained a decree for arrears of rent pr 
ceeded to attach the judgment-debtor’s equi 
of redemption and to have the same put ° 
for sale. Held, that the arrears of rent in re 
pect of which the decree was passed represent 
in substance the usufruct of the mortgag: 
property and therefore the decree was one whi 
the mortgagee had obtained for the payment . 
money in satisfaction of a claim arising und 
the mortgage. Accordingly he could not I 
reason of the provisions of Or. 34, R. 14, | 
P. C, attach the equity of redemption and pi 
up the same for sale. Prae Lat v. Hasa 
AHMAD. 121 
——-Or. 38, R. 5—Suit on a mortgage- 
Final decree for sale—Part of property sold- 
Before proceeding with sale of remainder « 
mortgaged property mortgagee applied fi 
attachment of non-mortgaged property und 
Or. 38, R. 5—Whether order could be made. 

The mortgagee having obtained a final decn 
in brs suit for sale put up for sale certain po 
tions of the property mortgaged. By the sa 
of these properties he recovered a substanti 
part of’the sum due. Before proceeding wit 
the sale of the remainder of the mortgaged prc 
perty he applied for attachment of other nor 
mortgaged property of the judgment-debtor c 
the ground that the amount he was likely t 
obtam upon the sale of the remaining mort 
gaged property would be insufficient to satist 


“en, 


CIVIL PROCEDURE CODE (V of 1908), 
Sch. I, Para. 1 

Para. 1, Sch. D, Civil Procedure Code, is 
subject to the provisions of Or. 32, R. 7, 
C.P.C. Accordingly the next friend or guar- 
dian ad litem of a minor, who is a party to a 
suit, must obtain the leave of the Court, 
expressly recorded in the proceedings, under 
Or. 32, R. 7, C. P. C., for entering into an 
agreement to refer the matter in difference to 
arbitration, and such leave must be obtained 
before an application for an order of reference 
is made. Omission of the next friend or guar- 
dian ad litem to obtain such leave renders the 
order of reference and the award and the decree 
based upon it voidable at the option of the 
minor as against all the parties. Such an order 
of reference and the award can be assailed by 
the minor either in the suit itself or by a sepa- 
rate suit. Where the Court that made the 
reference to arbitration overrules the objection 
on behalf of the minor that the reference is 
invalid inasmuch as the leave of the Court had 
not been expressly recorded in the proceedin 
and passes a decree in accordance with t 
award, the order of the Court can be challenged 
by an application in revision under Sec. 115, 
C. P. C., but not by an appeal. 

Per Sutansan, C. J. and Harræs, J.— 
There is a clear distinction between the pro- 
ceedings before an arbitrator and the pro- 
ceedings in the Court itself, whether before the 
reference is made to the arbitrator or after the 
receipt of his award. So far as proceedings 
before the arbitrator are concerned they can be 
taken exception to by way of objection to the 
award when it is delivered and the trial court 
has exclusive authority to consider such objec- 
tions and to dispose of them finally. Whether 
it decides them in favour of the objector or 
against him the matter cannot be reopened in 
the appellate or revisional court because at the 
very most the trial court has erred on a point 
of law in deciding the objection in the way it 
has done. But so far as the proceedings before 
the court itself are concerned that court cannot 


VIL PROCEDURE CODE (V of 1908), 
+ 40, R. 1(2) 
» whale of the debt due to him. Held, thar 
on satisfying the court that he was entitled 
a personal decree against the judgment- 
stor, he could apply for an order under Or. 
Rule 5, Civil Procedure Code, and the court 
d jurisdiction to entertain his application. 
YAM LAL v. BAHAL RAL 314 
— Or. 20, R. 1 (2)—Receiver—Defendart 
titled to possession—Plaintiff not entitled fo 
nove—W hether receiver can be appointed. 
Order 40, Rule 1, Sub-rule (2) of the Code 
Civil Procedure is not limited to any person 
t party to the suit, but the language is wide 
d a court is not competent, by appointment 
2 receiver, to remove from the possession ar 
stody of property any person, whether a party 
the suit or not, whom a party to the suit has 
t a right so to remove. <A mortgagor under 
simple mortgage is entitled to remain m 
ssession of the property till it is actually sold 
satisfaction of the mortgage decree. Ac- 
rdingly after passing of final decree for 
le 2 receiver cannot be appointed of the mort- 
ged property so as to remove the mortgagor 
om possession of such property. Ram 
TARUP vy. ANANDI LAL. 605 
——Or. 43, R. 1()—Scope of—Trial 
yurt finds no compromise made and refuses 7o 
cord 1t—Whether appeal lies. 
Order 43, Rule 1(), Civil Procedure Code, 
xs provide for an appeal in a case in which 
pi a geese err S E tay 
en made and refuses to record it on that 
ound. GANGA Ram SAHU v. RAM SHANKAR 
[WARI. 336 
——Or, 45, R. 4—Case not covered by Or. 
5 R. 4--Whetber High Court bas inberent 
ywer for consolidating appeals to Privy 
osncil. 
Where a case does not come within the pro- 
‘sions of Or. 45, R. 4, C. P. C., the High 
ourt has no inherent power for consolidating 
ypeals to the Privy Council for the purpose of 
curity for costs. Muxanpr Lar v. Has- 
‘AT-UN-NISSA. - 1025 
Sch, II, Pers. 1 and Or. 32, R. 7—Next 
jend or guardian ad litem—Must obtain leave 
f Court for agreeing to refer suit to arbitration 
-Leave must be obtained before applying for 
s order of reference—Omission to obtain leave 
-Order of reference (and award and decree) 
oldable at option of minor—Either in suit it- 
If or by a seperate suit—Minor’s objection re- 
ting to invalidity of reference overruled by 
Sen open to revision. AMNA THROUGH SADUL RAHMAN. 1333 
17 





























CIVIL PROCEDURE CODE (V of 1908), COMPANIES ACT (VO of 191: 
Sch, I, Para. 15 Secs. 186 and 187 


———Scb. II, Pera. 15—Objection to validity|—Share-bolder applies to company court pri 
of reference—Comes within purview of Pars.|ing that company be ordered to supply bim 
oT R copy—Whether court bas jurisdiction to p 
Per SuLamsan, C. J. and HARRES, J.,| the order prayed for. 
(ọIQsar Arman, J. dissenting) :—An objection] The courts referred to in Section 3 of 1 
to the validity of the reference to arbitration | Indian Companies Act have inherent jurisd 
on the ground that the reference was illegal be- | tion to pass orders for the enforcement of | 
cause of, the absence of the leave of the court] statutory obligations of a compd#hy and | 
as required by Or. 32, R. 7, C. P. C., comes} giving redress to a person aggrieved by 
within the purview of Para. 15, Sch. D, | illegal omission on the part of 2 company. 
C. P. C. Mariam v. AMNA. 1333| Where a share-holder of a company, who | 
COMPANIES ACT (VII of 1913), Secs. |a statutory right-under Section 36 of the Indi 
12 and 26—Compeny registered under Sec. 26 | Companies Act to demand and to be suppl 
—Alteration of Memorendum—Procedøre—| With a copy of the register of the members 
Company to apply in first instence to Local|the company, applied for a copy of the sarr 
Government for approvel—Confirmation by|and on the company refusing to supply him 
company court to be obteined subsequently— | COPY within a reasonable time, he filed an app 
Whether Company judge cen cancel order|cetion before the company court praying th 
confirming «lterations without previous «p-| the company be ordered to supply him a cor 
proval of the Local Government. Held, that the company Judge had inhere 
a company registered under Sec. 26, | jurisdiction to order the company to deliver 
Companies Act (VII of 1913), desires to altar | Copy of the register of the members of the cor 
its memorandum of association, the proper|PanY to the share-holder of the compan 
course for the company is to apply in the first | BRITISH INDIA CORPORATION LTD. THROUE 
instance to the Local Government for the ap- THE MANAGING DIRECTOR, CAWNPORE A? 
proval of the proposed alterations, and, if the | OTHERS y. ROBERT MENZIES. 74 
Local Government approves them “as being | Sec. 85—Contrevention ee 
consistent with the continuance of the licence,” | Sec. 85—Offence’—_W hetber High Court b 
then the court having jurisdiction under the original jurisdiction to take cognizance of an 
Companies Act can entertain the application |fry swch offence and impose fine. 
of the company for the confirmation of the! A contravention of the provisions of Sectic 
alterations, © —- 85, Companies Act, is an ‘offence’ which 
On an application being filed by the Hapur | punishable with fine. 
Chamber of Commerce, an association regis- The High Court cannot itself in the fir 
tered under Sec. 26 of the Companies Act, for | instance take cognizance of an offence con 
the confirmation of certain alterations in the mitted under any of the sections of the Cor 
Memorandum of Association of the Chamber, | panies Act and try the accused and convict hi 
the Company Judge confirmed the proposed | and punish him without following the pri 
alterations after the application had been adver- | cedure laid down in the Code of Criminal Pre 
tised. Subsequently one of the members of the| cedure. : 
Chamber brought it to the notice of the Com- If the case were committed to the Hig 
pany Judge that it was not open to him to con-!Court under Section 194(1), Cr. P. C., c 
firm the alterations without the previous ap- proceedings were started on an application c 
proval of the Local Government. It was how- |the Advocate-General under Section 194(2) o 
ever contended by the Chamber of Commerce | were transferred to it under Section 52¢ 
that the Company Judge had no jurisdiction to |Cr. P. C., then the High Court would hav 
go behind the order confirming the alterations. jurisdiction to try the accused; but it woul 
Held, that the Company Judge had jurisdic- |not have jurisdiction to try the accused merel 
tion to cancel his invalid order confirming the |on an application made under Section 85, Com 
alterations. Ucar SEN Parsoram Das v. panies Act. HargH CHANDRA v. R B 
CHAMBER OF COMMERCE, HAPUR, THROUGH | KAVINDRA NARAIN SINHA. 110! 
ITS SECRETARY RATAN LAL. 1129 |____Secs. 186 and 187—Proceedings undc 
———fec. 36—Share-bolder applies for copy|—Sec. 86, C. P. C. is applicable. 
of register of members of the company—Copry| An application under Secs. 186 and 187 
not supped by company within reasonable time | Companies Act, is a proceeding in ee al 
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YMPANIES ACT 
c. 188 


(VO of 


1913), |CONTRACT 


ree—Person not party to suit gets matntenance 


thin the meaning of Sec. 141, C. P. C., and |allowsnce—Payment cherged on property— 


> 86, C. P. C., therefore, is applicable. Ac- 


When charge cen be enforced—Specific Relief 


rdingly no order under Sec. 187, Companies | Act, Section 23(c). 


t, can be made against a Sovereign Prince ar 


Ruling Chief at all, and no question of any | promise and 


asent of the Governor-General in Council 
1 arise because such a case does not fall in any 
the thre@ clauses mentioned in Sec. 86(2), 
P. C. OFFICIAL LIQUIDATORS, DEHRA Dun 
JSSOORE Evecrric Tramway Co., LTD. 
N LIQUDATION) v. THE PRESIDENT, COUN- 
. OF REGENCY, NABHA STATE. 1134 


——Sec. 188—Interpretation of—Pur- 
sser”—Or other person from whom money 
Ino” —Meaning of—Person entering into con- 
ct with liquidator during winding np—W be- 
er court in Liquidation can enforce payment 
money due to liquidator under such contract. 
On the failure of the appellant to pay the 
ount due from him under a contract entered 
o by him with the liquidator during the 
urse of the liquidation of a company, the 
uidator applied to the court directing the 
ading up for directions; and the court ordered 
» appellant to deposit the amount in 2 Bank 
the accounts of the company, and if the 
osit was not made within a week, the order 
s to be executed as a simple money decree. 
Id, that the court had no jurisdiction under 
: Indian Companies Act to make such an 
ler. 

Section 188, Indian Companies Act, means 
it if an order can be enforced, which is an 
ler directing payment to an official liquidator, 
: same order can be enforced if it directs pay- 
nt to a- Bank: This section does not give 
isdiction to the court directing the winding 
to enforce an order against persons other 
ın contributories or persons mentioned in Sec- 
n 185. 

The word ‘purchaser’ in Section 188, Com- 
vies Act, must be taken to refer to the word 
itributory which immediately precedes it, and 
neans the purchaser of the interest of a con- 
butory. The words “or other persons from 
om money is due” in Section 188 refer to 
sons from whom money is due under Section 
5 of the Act so far as it is intended that an 
ler enforcing payment should be made. 
HN BROTHERS (Messrs.), AGRA THROUGH 
igor A. U. JOHN v. OFFICIAL LIQUIDATOR 
THE AGRA SPINNING AND WEAVING MILs 
MPANY, LIMITED, AGRA. : 741 
YMPROMISE—Parties to suit com promise— 


TAS globan promise deed incorporated in dev- 


Where the to a suit come to a com- 
terms of the compromise deed 
are incorporated in the decree, a person who is 
not a party to the suit and who gets a main- 
tenance allowance (under the compromise) for 
payment of which a charge is created over cer- 
tain property, cannot enforce the charge unless 
the compromise deed is registered. Tiyjo 
(Msr.) v. CHRANJI LAL. 288 


CONTEMPT OF COURT—Right of Press to 
criticize administration of justice—Criticism 
not prompted by malice or improper motive— 
Conviction tm proper. 

Any member of the public whether in the 
press or elsewhere is at liberty to criticise 
temperately and fairly but freely any episode 
in the administration of justice, and provided 
he abstains from imputing improper motives to 
those taking part in the administration of jus- 
tice and is genuinely exercising a right of critic- 
ism and not acting in malice or attempting to 
impair the administration of justice he is 
immune. Judges and Courts are alike open to 
criticism and if reasonable arguments or expos- 
tulations are offered against any judicial act as 
contrary to law or public good, no Court could 
or alas treat that as contempt of Court. 

The appellant who was an editor of a news- 
paper published an article in which he drew 
attention to the inequality of sentences imposed 
in two cases which had been recently heard and 
decided. He was fined for contempt of Court, 
but the Judicial Committee entertained an 
appeal and set aside the order holding that there 
was no evidence on which the Court could find 
thet the appellant had exceeded the right of 
criticism or that he acted with untruth or 
malice or with the direct object of bringing the 
administration of justice into disrepute. 
ANDRE PAuL TERENCE AMBARD v. THE 
ATTORNEY-GENERAL OF TRINIDAD AND 
TOBAGO. 671 
CONTRACT—Breach of—Suit for demaces 
—lernest money received by plaintif—Whe- 
ther to be taken into consideration in assessing 
damages. 

A plaintiff who sues for damages for breach 
of contract must give the defendant credit for 
any earnest money paid by him in assessing the 
amount of damage suffered By reason bf the 
defendant’s breach. MANGAL SEN CHANDRA 
BHAN v. MALI SINGH Monar SINGH. 937 
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CONTRACT 


Filler of grainpits—Sells seme in the 
market on terms noted on slips called langots 
—Contractual liability—Exists only between 
filler of pit and ultimate bolder of pit. 

Where the filler of grainpits sells the same in 
the market on terms noted on slips called len- 
gots, and one of the conditions entered in the 
slips is as follows:—“The goods entered in the 
percha of this grainpit shall be delivered by us 
to the party who—after sale and resale from one 
party to another—brings this percha to us after 
receiving from him the remaining amount and 
interest less the amount of margin money.” 
Held, that the terms of offer entered in the slip 
exclude the responsibility of each successive 
vendor to each successive purchaser and the 
contractual liability exists only between the 
filler of the pit and the ultimate holder of the 
pit. SHIKAR CHAND y. SHANKAR LAL. 1012 
Husband end wife—When wife has 
aa autbority to pledge credit of her bws- 








Where in a family consisting of husband and 
wife, the wife purchases household articles 
considered to be necessary for persons in the 
position of life occupied by them, Feld, that 
the court may well infer that the wife had 
authority oe the husband, the -liw 
empowering on the ground of necessi 
to pledge her husband’s credit. Banoo Lat 
BHAGWAN Das (FIRM) THROUGH BABOO LAL 





v. 1280 
Money left witb vendee or mortgagee to 
discharge earlier mortgage—Feilsre to dijs- 


charge liebility—Vendor or mortgagor can sue 
for demages immedistely—Actual demage not 
necessary to support suit. 

Where money has been left with 2 vendee or 
mortgagee in order to discharge some earlier 
mortgage and such vendee or mortgagee fails 
to discharge the liability, a cause of action for 
damages arises immediately and the vendor or 
mortgagor need not wait until the property 
is actually sold or until he is sued or a decree 
is passed against him before bringing a sait 
for damages. ABDUL MAJEED v. ABDUL 
RASEDD. 940 
CONTRACT ACT (IX of 1872), Sec. 19A 
—Vendee’s suit for possession of property— 


CONTRACT ACT (IX of 


Sec. 134 


the sale deed was induced by uridue influen: 
held, that the sale deed was voidable at ı 
option of the vendor or his representati' 
Held, further, that’ the representative of t 
vendor could by way of defence: to the s 
plead that the contract was not binding on t 
vendor and that it gave the plaintiff no rig} 
whatsoever. MANBHARI v. Sat Ram. 12 
——_—Sec. 60-—Payment by debtor to credi: 
—No «appropriation proved by either perty 
Creditor may exercise bis right to appropriate 
any debt until trial court pronounces fudgme: 

Where there has been a payment by a deb? 
to a creditor and no appropriation has be 
proved either by the debtor or the creditor, it 
open to the creditor to appropriate the payme 
to any debt until the judgment is pronounc 
by the trial court but not thereafter. Gayre 
SINGH v. KALYAN MAL. 12; 
———Secs. 68 and 11 end U. P. Court 
Wards Act, Sec. 37—Swit against ward um. 
Sec. 68, Contract Act—W hether Sec. 37, Con 
of Wards Act, is a bar to the suit. 

Section 37, U. P. Court of Wards Act, is 
bar to a claim against a ward under Section 6 
Contract Act. Accordingly the ward’s pr 
perty would be liable to reimburse the pers 
who has furnished the necessaries to him. 

The relief which is contemplated under S 
tion 68, Contract Act, is not dependent on a 
contract but is quite independent of it. T 
section does not create any personal liability b 
on the other hand creates a statutory cla’ 
against the property of the person who is > 
capable of entering into a contract and | 
been supplied with necessaries suited to J 
condition in life. VisHvaA NATH KHANNA 
SHIAM KRISHNA. 11: 
— wc. 73—Contract of sale of goods 
Breacb—Measnre of demages. 

In the case of breach of contract of sale 
goods, if there was an available market for t. 
goods at the date of breach, the damages mv 
be based on the difference between the mark 
price and the contract price. GopaL D 
AGARWALA v. Hari KrsHan Das. 7¢ 
———Sec. 134-—Suit for pre-emption decre 
—Vendees appeal to High Court—Delivery 


1872 


Court finds thet contract of sale induced by| possession steyed on furnishing secwrity—Sec 
undue influence—Contract voldable at option | rity bond in favour of Registrar of High Cox 
of vendor or, bis representative—Representa-|executed—Appeal dismissed—Pre-emptor o 


tive of vendor can set up undue influence by| teins 


way Of defence To the suit. 


session—Sult to recover mesne prof 
by enforcement by security bond—Surety co. 


Where in a vendee’s suit for possession of | tended that be was discharged in consequence , 
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property purchased by him it was found that! pre-emptor’s failure to iio al 


INTRACT ACT 
c. 151 


ndee within limitation—Sec. 134 inapplicable 
the circumstences of the case—Pre-emptor 
ordingly entitled to enforce security bond. 
On a suit for pre-emption having been 
creed by the trial court, the vendee preferred 
appeal in the High Court. The successful 
emptor deposited the sum which he had to 
y under the decree and applied for execution 
the decree in his favour. The vendee applied 
the High Court for a stay of delivery of 
session pending his appeal. Stay was granted 
condition of the vendee furnishing security 
- any loss resulting to the pre-emptor from 
: order of stay. In these circumstances a 
rurity bond purporting to be in favour of 
+ Registrar of the High Court was executed, 
d the surety empowered the pre-emptor to 
force the bond by instituting a suit for re 
very of damages and costs by sale of the 
pothecated property. The vendee’s appeal 

s eventually dismissed and possession wE 
ivered to the pre-emptor. Subsequently the 
:-emptor brought the present suit for enforce- 
mt of the security bond and claimed meme 
ofits for three years by sale of the proper- 
s hypothecated. He impleaded, as defen- 
nts, the surety and the vendee. The surety 
atested the suit inter alia on the ground that 
was discharged in consequence of the failure 
the pre-emptor to institute a suit for mesne 
ofits against the vendee within limitation. 
rld, that Section 134, Contract Act, was not 
plicable to the circumstances of the present 
se and the plaintiff pre-emptor was entitled 
enforce the security bond. Jane BAHA- 
m SINGH v. BASDEO SINGH. 860 


— Sec. 151—Goods tendered to railway 
mpany for trensportation—Placed tn goods- 
rd nesr pets line—Goods destroyed by 
e caused by s pee from engins—W ben rail- 
ty company 
Where goods delivered to a railway company 
r transportation were placed in a goods-shed 
ar the running line, and were destroyed by 
e caused by sparks from a passing engine, 
d it was proved that the railway company 
d not made reasonable provisions for the pro- 
ction of the goods or for the extinguishing 
any fire that might break out in the goods- 
ed, ‘eld, that the railway company was negli- 
nt and was liable as bailee under Section 151, 
mtract Act. SECRETARY OF STATE FOR 
DIA IN CouNcIL v. Fem SHEO BHAGWAN 
IRANJI LAL. 


(IX .of 


1872), |CO-SHARERS 


1932), Secs. 4 snd 5—Hindu undivided family 
carrying on a femiy business as such—Whe- 
ther con be partners in such business. 

A partnership firm and a Hindu joint family 
firm are essentially different. ‘The definition of 
‘partnership’ in Section 239, Contract Act, deals 
with a relation which subsists between persons. 
That is, there must be more persons than one. 
But in the General Clauses Act, Sec. 3(39) 
‘Person’ is defined to include any company or 
association or body of individuals, whether in- 
corporated or not. The members of a joint 
Hindu family are a body of individuals who 
come under this definition of ‘person’. There- 
fore a joint Hindu family is a single person and 
it cannot have a partnership by itself within 
the definition of Sec. 239, Contract Act. The 
matter is explained in Sec. 5 of the Indian 
Partnership Act (IX of 1932). MAHABIR 
Ram v. Ram KrisHEN Ram. 1151 


CO-SHARERS—In undivided mabal—One of 
them executes mortgage of sir plots in his 
exclusive possession—Final decree for sale on 
basis of this mort gage—Subsequent Ba pr 

tition amongst co-sherers—Plots by 
mortgage allotted to plaintiff co-sbarer—Mort- 
gagee purchases plots in execution and mutation 
ordered in bis favour—Plaintt{f co-sherer’s suit 
for possession of these plots—To be decreed. 

A co-sharer in an undivided Mebal is not 
entitled to execute a mortgage in of 
specific plots of sir even though he might have 
been in exclusive possession of the same b 
agreement amongst.the co-sharers. It fo 
that if such 2 mortgage is made the mortgage 
is subject to the right of the other co-sharers 
to enforce a partition. Such a mortgage there- 
fore suffers from a certain infirmity in the sense 
that its full effect could be defeated at the 
instance of a co-sharer who might on partition 
be allotted the plots covered by the mortg 
and then the mortgagee could proceed eal 
against the substituted security. 

A co-sharer in an undivided mabal executed 
a. single mortgage in respect of specific plots 
af str in his exclusive possession. In a suit for 
sale on the basis of this mortgage a final 
decree for sale was passed in favour of the 
mortgagee. Subsequent to this final decree 
there was a perfect partition amongst the co- 
sharers and the ie covered by the mort- 
gage were allotted to the plaintiff co-sharer. 
In execution of his decree mortgagee pur- 


chased these plots and obtained formal pos- 


387 | ssion, and in spite of the objection of the 


——Sec. 239 end Partnership Act (IX of|plainuff the revenue court ordered mutation 


— 
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COURT FEES ACT (VO of 1870), 
Sec. 19 (xvi) 

in his favour. Thereupon the plaintiff co- 
sharer sued the defendant mortgagee auction 
purchaser for possession of these plots. Held, 
that the plantiff’s suit for possession must be 
decreed. Held, further, that it was not the 
duty of the plaintiff co-sharer to acquaint 
himself with existing encumbrances and to 
have moved the partition officer in the matter. 
ADIT SINGH v. Rar BINDAYAL SAHU. 630 
COURT FEES ACT (VO of. 1870), Sec. 
19 (xvi) —Inter pretation of—Prisoner must 
clam some relief on bebalf of bimself in hrs 
capacity as prisoner. 

Section 19(xv#), Court Fees Act (VI of 
1870), contemplates a petition by a prisoner 
claiming some relief or indulgence or right on 
behalf of himself in his capacity as a prisoner. 
Mori PANSARI v. USMAN. 453 
—Sch. I, Art. 1—Suit for a decleration 
that property entered in mortgage detds con- 
cerned be declared to be the property of tbe 
‘Matb and mortgagees be declared to beve no 
right to sell the property by auction—Ad 
valorem court-fee payable. 

Where the plaint recited that the Mahant of 
a certain ‘Math’ had executed two mortgage 
deeds of property belonging to the ‘Math,’ and 
a suit having been instituted on the basis of 
these deeds, the plaintiff, who claimed that thc 
Mahant had initiated him as a disciple and nomi- 
nated him as his successor and he had accord- 
ingly a right to protect that p , asked 
unsuccessfully to be made a party to that suit; 
and his application, having been disallowed, he 
instituted the present suit for a declaration that 
the property entered in the mortgage-deeds con- 
cerned be declared to be the property of thc 
‘Matb’ and not transferable and that the defen- 


dants (mortgagees) be declared to have ne | 





COURT FEES ACT (VO of 1870 
Sch. M, Art. 17 (#4) 
to be invalid and decreed suit for possession 
Appeal by defendant—Court-fee payable. 
In a suit for separate possession of a certa 
share of the property in dispute by partitic 
the defendant claimed to be in possession of t 
property as mutwalls under a waqfnema. T 
trial court found that the alleged waqf was n 
valid and granted a-decree to the,plaintiff f 
separate possession. The defendant appeal 
and the relief was that the decree of the low 
Court be set aside and the plaintiff’s suit 4 
missed. Held, that the appellant must pay 
ad valorem court-fee on the appeal under Sc 
I, Art. 1. RAsHDA KHATUN v. Faryaz BI 


5 
Sch. I, Art. 12 and Succession A 
(XXXIX of 1925), Sec. 379—Succession cer 
ficate—Court-fees payable—Relevont date f 
calculation of. 

The relevant date for calculating the amou 
of court-fees payable on a succession certific. 
is not the date when the application for t 
issue of the certificate is made. It is certain 
either the date when the certificate is dras 
up or perhaps the date when the court pas 
an order that such certificate should be dras 
up. GURCHARAN PRASAD vy. SECRETARY | 
STATE FOR INDIA IN COUNCIL THROUGH T> 
CoLLECTOR OF BENARES. l 
—— Sch, II, Art. 17 (#i)—Declaratory rel. 
—Consists of two parts—When two pe 
constitute one relief —W hen two parts cons 
tute two distinct reliefs—Test. 

Where the declaratory relief sought cons» 
of two parts which are such that the first 
the foundation for the second and the seco 
part is a necessary consequence of the granti» 
of the first part then the two can be taken t 
gether as really constituting one relief whi 





right to have the property sold by auction. is quite enough for the purpose of decree: 
Held, that the plaintiff was not, strictly speak- į che plaintiff’s claim, and one sum of Rs. 


ing, asking for any declaration as to his own 
legal character, or as to his own right to the 
property in question; he sought, in effect, to 
have the mortgage deed in question adjudged 
void, and the relief claimed in the present snit 
must therefore be regarded as coming within 
the scope of Section 39, and not Section 42, of 
the Specific Relief Act, and an ‘ad valorem’ 
court-fee was payable on the valuation stated 
in the plaint. - GOSHAIN -MAHESHER Gm v. 
SHEIKH RAHMAT ULLAH. 798 
——wSch. I, Art. 1—Sutt for possession— 
Defendant claimed to be in possession as mut- 
walli under s waqfnama—Trial court beld waqf 
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would be sufficient as court-fee. On the otb 
hand if the two parts are such that the secor 
does not necessarily follow from the first 
that the first goes farther than what is nece 
sary for the granting of the second part of t! 
relief, then two sums of Rs. 10 would be pa 
able as court-fee. 

Where the relief claimed by the plaintiff w 
in the following terms:—‘It may be declare 
that the properties in suit are wagf-alaleuls 
and are not attachable and saleable for satisfa: 
tion of the debt due by defendant No. 1 1 
defendants Nos. 4 to 19.” Held, that tl 
declaration that the property is weqf-alel-ent, 


DURT FEES ACT (VU 
h. I, Art. 17 (iv) 

the foundation for and would necessarily in- 
ve the granting of the relief that the pro- 
rty is not attachable and saleable etc., and 
e sum of Rs. 10 would be sufficient as court- 


of 1870), 


ë; 

Where the relief claimed by the plaintif was 

the following terms:—‘“Jt may be declared 
at the property in suit is owned and possessed 

r the plaintiffs and is not fit for attachment 
id sale in satisfaction of a decree in favour 
the respondent against the pro forma defen- 
int.” Held, that in asking for a declaration 

to possession the plaintiffs are asking for more 
ian is actually necessary for the granting of 

e second part of the relief. It therefore fol- 
ws that two distinct reliefs have been claimed 
r the plaintiffs and two sums of Rs. 10 should 
: paid as court-fees. ABDUL SHAKUR VY. 
\DARUDDIN. 1175 
——Sch. II, Art. 17 (iv) and Sch. I, Art. I 
-Partition suit—Cbarge of a certain sum der- 
red on shares of some of the parties—In appcal 
urden of charge sought to be reduced by bav- 
rg charge declared on shares of ah parties— 
ourt-fee payable. 

Where in a suit for partition the trial court 
sclared a charge of a certain sum on the shares 
fE some of the parties and in appeal the point 
as taken that the charge should be upon «he 
ares of all the parties, beld, that the appellants 
ere liable to pay ad valorem court-fees on the 
im which they maintained their shares were 
ot liable to meet. Ram PRASAD y. KRISHNA- 
‘AND SINGH SHAILA. 513 
'OURT OF WARDS ACT (Local, Act 
V of 1912), Sec. 37—Suit against ward under 
ec. 68, Contract Act—Whetber Sec. 27, 
‘ourt of Wards Act, is a bar to the snit. 

Vrnwa NATH KHANNA v. SHIAM KRISHNA. 

1120 


‘RIMINAL PROCEDURE CODE (V of 

898), Sec. 29B—Scope of. 

Section 29B, Criminal Procedure Code, was 
ot intended to take away the jurisdiction al- 
sady conferred on Magistrates under Section 
8 and the eighth column of the second sche- 
ule of the Code of Criminal Procedure. It 
ras intended to extend to certain magistrates 
he power to try juvenile offenders for certain 
ffences which would otherwise have been tei- 
ble exclusively by the Court of Sessions. 
YNKAR NATH v. EMPEROR. 957 
——Sec. 99A—Scope of—When forfeiture 
an be ordered—'Classes’ of subjects—Meaning 
f—Hindp translations of Lenin’s Imperialisin 


CRIMINAL PROCEDURE CODE (V of 
1898), Secs. 99A, 99B and 99C 


and Manifesto of Communist Party (1848) — 
Whether contain objectionable matter within 
the scope of Section 153A, Indian Penal Code. 

Section 99A, Criminal Procedure Code, shows 
that even if there be no intention of the author 
to promote and no attempt on his part to pro- 
mote feelings of enmity or hatred, forfeiture 
can be ordered if the matter does promote such 
feelings of enmity or hatred. To make the 
section applicable, two things are necessary; 
(1) promotion of feelings of enmity or hatred, 
and (2) between different classes of the sub- 
jects. Everything done which may have a re- 
mote bearing on promoting feelings of hatred 
or enmity would not be an offence. There 
should either be the intention to promote such 
feelings or such feelings should be promoted as 
a result of such publications. Again feelings 
of enmity and hatred should be aroused between 
two classes of subjects, that is to say, between 
two sections of the people which can be classi- 
fied as two groups opposed to each other. A 
vague, indefinite and nameless body, even 
though given one name, may not in certain 
circumstances be considered as a class by itself, 
particularly if individuals overlap indiscrimi- 
nately. But it is not necessary that the classes 
should be so distinct and separate as to make 
it easy to put an individual in one class or the 
other. 

On an application under Section 99B, Cri- 
minal Procedure Code made to the High Court 
to set aside two orders of the Local Govern- 
ment under which printed translations of two 
books, viz. (1) Lenin’s Imperialism, the 
Highest Stage of Capitalism, and (2) Manifesto 
of the Communist Party, prepared by Marx 
and Engels in 1848, made by the applicant were 
declared forfeited. Held, on a review of the 
two books, that so far as the first book is con- 
cerned it is difficult to say that it contains 
objectionable matter within the scope of Sec- 
tion 153A, I. P. C. and the applicant must 
therefore be given the benefit of doubt; that 
the second book undoubtedly contains matter 
which is objectionable under Section 1534, 
Indian Penal Code. Accordingly the order of 
forfeiture so far as the Hindi translation of the 
first book is concerned is set aside. M. L. 
GAUTAM v. EMPEROR. 786 
~ Secs. 99A, 99B and 99C—Forfeiture of 
a book of Local Goveinment—Apphcation by 
autbor under Sec. 99B—Burden of proaf—W bo 
should open case—Passages open to two intei- 
pretations—When forferture order to be set 
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CRIMINAL PROCEDURE CODE (V of. CRIMINAL PROCEDURE CODE (V 
1898), Sec. 100 1898), Sec. 139A 
aside—Whether prosecution should prove in- |not confined so as to make the confinement 
tention of writer—Scope of Sec. 99A, Cr. P. C. offence, he should refrain from executing | 
—Whether wider then that of Sec. 153A, I. P.| warrant. The words “so confined,” which - 
C.—Book tracing origin of a community—| relied on in support of this contention, shou 
When comes iba mischief of section. be taken to imply “believed to be so confine 
Where a person aggrieved by an order of the| On a true interpretation of Section 100, C 
Local Government under Section 99A, Criminal | minal Procedure Code, it is for the Magistr: 
Procedure Code, forfeiting to His Majesty all | to find whether there are reasons for believi 
copies of a certain book, applies to the High | chat any person is in wrongful confinement, a 
Court to set aside the order. Held, (1) that | if he is:so satisfied and issues a search warra 
there is nothing in the framework of Section|the police officer, to whom the warrant 
99B or its language which would suggest that | addressed, has merely to execute it accordi 
the initial burden of proof is on the Govern-|to its tenor. He must search for the pers 
ment and that therefore the Crown couneel| believed by the Magistrate to be unlawful 
must open the. case and support the order of detained and take him to the Magistrate. Ka 
the Local Government, and then have the final l LAN Bec vy. EMPEROR. i 4i 
right of reply. On the other hand the lan- | ——— Sec. 103, U. P. Excise Act, Sec. 54 a 
guage clearly indicates that it is the applicant Dengerons Drugs Act, Sec. 25—Respectal 
who has to make out a case in his favour. witnesses—Meaning of. 
Accordingly the counsel for the yeaa Where 












ages in question are open to two interpretations | cheras contrary to law, and was prosecuted ar 


convicted under Section 14 of the Dangero: 
feiture must be set aside. (3) that if the Drugs Act and Section 60 of the U. P. Exci 


necessary for the prosecution to establish that|—were not respectable within the meaning « 
the writer had the intention to promote such| Section 103, Criminal Procedure Code, Hek 
hatred. (4) that the scope of Section 99A, Cr.| that respectability does not connote any part 
P. C. is wider than that of Section 153A, I. P.| cular status or wealth or anything of that kinc 
C. because ‘intention’ falls short of ‘attempt’ Any person is entitled to claim respectabilit 
and has in addition been made an alternative provided he is not disreputable in any way, thi 
ground;.(5) that where the origin of a com-|is, if he is not a thief or a criminal of som 
munity is sought to be traced, then so long as| kind or a person perhaps of grossly immor: 
there is adherence to the historical part of thel habits. ASHFAQ v. EMPEROR. 95 
narrative, however unpalatable it may be to/————Sec. 139A—Order under Sec. 133— 
the members of that community, there may be| Existence of public land denied—Procedure. 
no offence; but on the other hand where the} Te is not the business of a Magistrate in a 
author uses language which shows malice and] enquiry under Section 139A, Criminal Proce 
is bound to annoy the members of the com-| dure Code, to decide whether the person agains 
munity the origin of which he is going to trace, | whom a provisional order has been passed unde: 
and uses remarks which apply to all ihe present | Section 133, Criminal Procedure Code, has es- 
members of that community so as to degrade | tablished that the land was not public land 
them in the eyes of the other classes, he would | The duty of a Magistrate under Section 139A 
be promoting feelings of enmity and hatred bet-| Criminal Procedure Code, is merely to see whe. 
ween different classes. Gurra (M. L. C.) v.l ther the denial of the public right is frivolou: 
EMPEROR. 165}or noc. If the person who denies that right i 
———Sec. 100—'So confined’—Meaning of—| able to produce some evidence which prime fack 
Police officer to execute werrent accor ing fo|there is no reason to disbelieve, it is not for 
its tenor. the Magistrate to examine evidence on the other 
There is no force in the contention that if| side by way of rebuttal and so forth and 
the person to whgm a warrant under Section attempt to arrive at some final decision. Mo- 
100, Criminal Procedure Code, is issued for| umanman KHALI. v. EMPEROR. 75 
execution finds that the person in question is Sec. 139A—Order under Sec. 133— 
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4 2 
UMINAL PROCEDURE CODE (VY of 
98), Sec. 139A 


istence of public wey denied—Procedure. 
Under the provisions of Section 139A, Cri- 
nal Procedure Code, where a person against 
om a provisional order has been passed under 
‘tion 133, Criminal Procedure Code, comes 
o court and denies the existence of a public 
y, it is not for the magistrate to come to a 
Inite con@lusion whether the denial is valid 
not. It is his duty merely to see that there 
some reliable evidence in support of the de- 
d, that is, in other words, to see whether 
re is some evidence which, if not rebutted 
explained, would lead to a reasonable con- 
sion that the public way did not exist. 
TUK vy. EMPEROR. 76 
—Sec. 139A—Scope of—Proceedings nn- 
- Chapter XK—Magistrate not entitled fo 
cide questions of title—Reliable evidence’— 
ening of. 
It is not the duty of a magistrate when act- 
z in accordance with the provisions of Chap- 
' X, Criminal Procedure Code, to decide ques- 
ns of title. Under Section 139A, Criminal 
ocedure Code, it is his duty to see that any 
im to a piece of land alleged to be a public 
ice or a public way is not frivolous. ‘Reliable 
idence’ in the sense in which the term is used 
Section 139A means evidence on which it is 
sible for a competent court to place reliance. 
does not mean evidence which definitely es- 
lishes the title to the land because if that 
is the meaning of the term it would be un- 
cessary in any case to refer the matter to 
: civil court at all. 
Where in proceedings under Section 139A, 
iminal Procedure Code, a person claims a 
ce of land alleged to be a public way and 
claim to the land is supported in some 
asure by a municipal map and also by the 
st that he has been in undisturbed possession 
the land for 2 considerable period. Held, 
it in these circumstances it cannot be said 
at the claim to the land is not bona fide. 
NARDAN SARUP V. EMPEROR. 1283 
—Secs. 139A (2) end 137—Proceedings 
der Sec. 137—W ben should begin—Termi- 
Hon of enquiry tinder Sec. 139A(2) to be 
arly indicated. 
The court and eee should distinctly 
derstand when the enquiry under Section 
9A(2), Criminal P ure Code terminates 
d that under Section 137, Criminal Procedure 
E ear ra 
character contemplated by Sectian 
Tina such as is contemplated by Sec- 


CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 145 


tion 137 be produced. Where the entire pro- 
ceedings under Chapter X, Criminal Procedure 
Code, were taken at one stretch and it could 
not be said that on any particular date the 
Magistrate found that there was no reliable 
evidence in support of the denial of the public 
right and that proceedings under Section 137, 
Criminal Procedure Code could commence 
thereafter, beld, that the order of the Magis- 
trate under Sections 133|137, Criminal Proce- 
dure Code, must be set aside and he should be 
directed to proceed according to law. GANGA- 
DHAR MARWARI v. EMPEROR. 116 
— Sec. 145—Order of attachment under 
—Scope of. 

Where a Magistrate passed an order under 
Section 145, Criminal Procedure Code, that a 
house as well as the movables in it should be 
attached and placed in the possession of a re- 
ceiver. Held, that when properly interpreted 
chia: orden swan’ eral It is the house that has 
been attached and once a house is attached and 
the court is deemed to be in possession of it, 
neither party can enter it or go into pre- 
mises appurtenant to it to remove any movable 
property which may be on those premises. 
NIRANJAN LAL v. EMPEROR. 83 
Sec, 145—Order under Sec. 145(1)— 
Property attached under Sec. 145 (4)—Subre- 
quently proceedings dropped and en order 

irecting possession to be delivered to perty 
successful in revenue court passed—wW betber 
order legal. 

On receipt of a police report the Magistrate 
passed an order under Section 145 (1), Criminal 
Procedure Code, and attached the property 
under Section 145(4). Subsequently on pro- 
duction of an order of the revenue court decid- 
ing as to which party was best entitled to the 
property, the Magistrate dropped the proceed- 
ings under Section 145, Criminal Procedure 
Code and released the property from attach- 
ment, but directed that possession be delivered 
to the party who was successful in the revenue 
court. Held, that the Magistrate had no power 
to direct that possession be delivered to the 
party who was successful in the revenue court 
and the order must be set aside and the case 
sent back for disposal according to law. RADHA 
RaMAN Das v. EMPEROR. 197 
——Sec. 145—-Proceedings under—W betber 
Magistrate bound to summon witnesses EN- 
tioned by eltber party. s 

Section 145 (9), Criminal Procedure Coxe, 
leaves it entirely to the discretion of the Magis- 
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CRIMINAL PROCEDURE CODE (V al 
1898), Secs. 145 and 147 


trate whether'he will or will not summon any 
Witness or witnesses in proceedings under that 
section. Kuny Bryant Das v. EMPEROR. 

370 


aes 145 end 147—Proceedings substan- 


tially covered by Sec. 147—Magistrate wrongly 
quotes Sec. 145—Effect of. 

Where the initial notice, the written state- 

ments and the subsequent proceedings, includ- 
ing the operative order, are all substantially 
covered by Section 147, Criminal Procedure 
Code, the fact that a wrong ‘section, viz., Sec- 
tion 145 has been quoted by the Magistrate will 
not alter the real character of the proceedings. 
GAJRAJ SINGH v. EMPEROR. 746 
Sec. 145 (1)—Enquiry under—Scope of 
—"Paerties concerned in such dispute’—Mean- 
ing of. 
- The enquiry under Section 145, Criminal 
Procedure Code, is confined to the fact of actual 
possession irrespective of the merits of <he 
claims of the parties concerned. A claim, 
therefore, merely to a right to possession, as dis- 
tinguished from a claim to be in possession, 
would be outside the scope of the enquiry. It 
is, therefore, not necessary that all parties in- 
terested in or claiming a right to the property 
in dispute or entitled to it should be made 
parties to the proceeding. BHUNESHAR 
PRASAD v. EMPEROR. 796 
——Sec. 146—Scope of —‘Unable to satisfy 
bimself?’—Meening of. ` 3 

Section 146, Cr. P. C. presupposes an enquiry 
by the Magistrate on the evidence recorded, and 
the object of Section 146 is to give the Magis- 
trate jurisdiction to attach the property, if upon 
the evidence so recorded, he is unable to come to 
a finding as to who was in possession on the date 
on which the order under Section 145 was drawn 
up, and where ‘there is no evidence of any-kind 
on record, the order attaching property is with- 
out jurisdiction. RapHa Raman Das v. Em- 
PEROR. 197 
——Sec. 147—Dispute between rival religi- 
ous sects about the rights of the parties in a 
‘Semadh’—Proceedings under Sec. 147 to be 
taken—Not proper to use official means to 
enable any party to trespass upon lend im the 
possession of anotber.. 

An application was made to the District 


Magistrate by the Dayal Bagh party of the | his 


Radhaswami religion asking him to fix a date 
upon Which the} could perform a bhendere 
ceremony in a building or place in Agra, in the 
possession of the Swami Bdgh party, where the 
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CRIMINAL PROCEDURE CODE (Y 
1898), Sec. 164 


ashes of one of the accepted gurus were kej 
and asking him also to make arrangements 
enable the ceremony to be performed witho 
a breach of the peace. The District Magistr: 
passed an order in which he expressed an opini 
that a judgment in a suit between the part 
did not imply that the-Dayal Bagh party we 
not entitled to use the Semedh for*the purp 
of performing a bhendera and he therefore s 
that he would make arrangements to see tk 
the bbandara was performed without a brea 
of the peace. He said that he would, if nec 
sary, pass orders under Section 144, Crimir 
Procedure Code. When the Swami Bagh par 
came to know of this order they made an app 
cation to the District Magistrate objecting 
it, but he refused to reconsider the order. Su 
sequently he passed another order which 
described as an administrative and executi 
order not intended to affect the civil rights 
the parties, and in this order he directed tt 
certain police arrangements should be ma 
The t was that the bhendera was perfori 
ed. Against these orders the Swami Ba: 
party made the present application 
revision. Held, that it is mot necessa 
to set aside any of the orders which ha 
already served their purpose. It is sufficient 
say that the District Magistrate not havi 
taken action under Section 147, Criminal Pr 
cedure Code, his expression of opinion about t 
rights of the parties in the ‘Semadb’ is n 
binding on the Swami Bagh party. And in 
far as the District Magistrate directed certa 
subordinate Magistrates and police officers 
attend at the ‘Samadh’ on a particular date 
order to preserve the peace, the Court is n 
concerned with his order. It would, howeve 
suggest that it is not proper to use official mea 
to enable any party to trespass upon land in t 
possession of another unless it is decided in tl 
exercise of some jurisdiction that the party wl 
wishes to enter upon the land is entitled to « 
so. Gur MAUJ Saran v. THE RapHaswa; 
SATSANG SABHA, DAYAL BAGH, AGRA THROUG 
Naraw Das. 104 
——Sc. 164—Confession—When of litt 
evidential value. 


_ Where there was absolutely’ no evidence - 
show in what circumstances the accused show 
willingness to the investigating officer ` 
make a confession, and he was in the jail lock-t 
for about 24 hours before his confession w: 
actually recorded by a magistrate, and it d 
not appear who brought him ae H 


UMINAL PROCEDURE CODE (V of 
98), Sec. 164 


igistrate’s house where the confession was re- 
rded, and the questions put by the magistrate 
to whether the confession was voluntarily 
ide were all of a stereotyped character and 
‘re were internal indications in the confession 
uch suggested that the confession was not the 
tcome of the accused’s own desire to state 
rat he knew, beld, that such a confession was 
little evidential value. MAUJI v. EMPEROR. 
669 
——Sec. 164—Scope and extent of—Confes- 
in made by accused to a magistrate—Magis- 
tte must proceed under Sec. 164, Cr. P. C.— 
udence of magistrate deposhig to confess191 
ide by accused—Inad missible. 
The rule that where 2 power is given to 
a certain thing in a certain way the 
ing must be done in that way or not 
all and other methods of performance 
> necessarily forbidden, applies to Section 164, 
iminal Procedure Code; and the effect of that 
stion is clearly to prescribe the mode in which 
confession is to be dealt with by a magistrate 
yen made during an investigation, and to 
ader inadmissible the evidence of a magistrate 
posing to a confession made to him by ar 
cused. In other words where a confession 1s 
ade by an accused to a magistrate in the 
urse of an investigation, the magistrate must 
oceed under Section 164, Criminal Procedure 
Xde, or not at all. 
Where the appellant was convicted mainly, 
not entirely, on the strength of a confessian 
id to have been made by him to a magistrate 
which evidence was given by the magistrate 
t which was not recorded under Section 164, 
riminal Procedure Code, beld, that such 
idence of the confession was inadmissible and 
e conviction of the appellant should be set 
ide. 
Indian case law referred to. Nazik AHMAD 
THe Kinc-EMPEROR. 895 


——Sec. 181(2) and Penal Code, Sec. 405 
Criminal breach of trust—Accused bound to 
mit money realised in Bengal to Cawn pore— 
lure so to remit money—No allegation of 
isappropriation at any particular place—W br- 
e1 Cawnpore Court bad jurisdiction. 

Section 405, L P. C., falls into two par-s. 
he first part is a positive part and deals wich 
shonest misappropriation or conversion of pro- 
‘ty. The second part may be a negative part 
-it consists of dishonestly using or disposing of 
-operty in violation of (#) any direction of 
Ws eal wany legal contract touching the dis- 


CRIMINAL PROCEDURE CODE (V of 
1898), Secs. 195(1)(a) and 4(1) (4) 


charge of the trust. The first part will apply 
where it is known that the accused had dis- 
honestly misappropriated or converted to his 
own use certain property at a particular place 
and the jurisdiction to try the accused will be 
at the place where that dishonest misappropria- 
tion or conversion has taken place. But where 
it is atleged that the accused has failed to ıc- 
count for the property then the second part of 
Section 405, I. P. C. will apply and jurisdiction 
exists at the place where the property should 
have been delivered by the accused. 

Where the accused, who was engaged in 
Cawnpore as an agent of a firm of sugar mer- 
chants, was sent to Bengal with instructions to 
effect deliveries of sugar bags and to realise the 
price of goods from customers and either per- 
sonally bring the proceeds to Cawnpore or re- 
mit the money to Cawnpore, and the accused, 
who collected the money, failed to remit or 
bring it to Cawnpore. Held, that there was 
no allegation that the accused musappropriated 
or converted the money to his own use at any 
particular place, and he therefore com- 
mitted an offence within the jurisdiction of 
the Magistrate in Cawnpore by his illegal omis- 
sion to send or bring the money to Cawnpore, 
and accordingly the Magistrate at Cawnpore 
had jurisdiction to try the case. Monuru Lat 
y. EMPEROR. 3 
— Secs. 195 (1) (a) and 4(1) (b)—Re port 
made by Sub-Inspector to Supermtendent of 
Police and forwarded by latter to the Magistrate 
—When amounts to complaint—Penal Code, 
Sec. 177—Offence under—When made ont. 

The applicant was a mukbia or village head- 
man and in that capacity he attested a pancha- 
yatnama stating in writing “We, the penches, 
are of opinion that B’s daughter got drowned 
in the Jumna and that there is no doubt or 
suspicion about it.” This panchayatnama was 
sent to the police and believed by them to be 
true, and the Sub-Inspector went to the village 
to make an investigation. It was later ascer- 
tained that the information was absolutely false 
and that the girl was in fact alive and that the 
mukbia knew when he signed the panchayat- 
nama that she was alive. The Sub-Inspector 
addressed and sent to the Superintendent of 
Police a communication headed as “Report made 
by Sub-Inspector” in which after mentioning 
all the allegations constituting the offence and 
stating that the applicant (describing him by 
name and not calling him an accused) was 
guilty of an offence*under Section 177, I. P. C. 
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1898), Sec. 235(2) 1898), Sec. 239(¢) 


concluded with the request “It is therefore 
prayed that permission under Section 195, Cr. 
P. C., may be given to institute a case under 
Section 177, I. P. C.....” The Superinten- 
dent of Police sent this on to the Magistrate 
with the endorsement “Forwarded to the S. D. 
M. for information and necessary action,” 
The S. D. M. treated it as a complaint and 
took cognizance of the offence, and convicted 
the applicant under Section 177, I. P. C. Held 
(by majority), (1) that the communication 
sent by the Sub-Inspector to the Superinten- 
dent of Police and forwarded by the latter to 
the Magistrate does not amount to a complaint 
within the meaning of Section 195(1) (a), 
Criminal Procedure Code, and as there was no 
proper complaint the Magistrate had no juris- 
diction to take cognizance of the offence, and 
such a vital defect cannot be cured under Sec- 
tion 537, Cr. P. C. (2) that as none of the 
events enumerated in Section 45(1) (d), Cr, P. 
Code had happened, it cannot be said that the charged with that particular offence. Accor 
applicant was legally bound to give any in- ingly where the accused were charged und 
formation to the police. Accordingly the false | section 457, Indian Penal Code, and the fac 
information which he gave to the police does proved established an offence under Section 46 
not bring bis case within Section 177, I. P. C. |tadian Penal Code, they can be convicted und: 
LAKHAN vy. EMPEROR. 1064| shat section although they were not specrfical; 
——Sec. 235(2), General Clauses Act, Sec.| charged with that section. MATHURI ` 
26—Accused convicted om same set of facts | EMPEROR. 51 
for offences under Sec. 295, Municipalsties Act, Sec. 239— Persons properly tried toge 
and Sec. 353, I. P. C—Whether trial under|ther under Sec. 239—Whether other char ge 
these sections competent—Penal Code, Sec. 353 | can be added against one or more of such pei 
—Offence under—When made out—Prosecs-|sons. 

tion must prove tbat the officer was in fact| If persons can properly be charged and trie 
performing a duty which was legally imposed | together under Section 239, Criminal Proce 
on bim. dure Code, there is nothing to prevent othe 
charges being added against one or more o 
such persons if the addition of such charges i 
permissible by the Code. Marauri v. Em 
PEROR. a1: 
———Sec. 239(¢)—“An offence which in 
cludes theft’—Meening of—Whether perso: 
cherged under Secs. 457 and 460, Indian Pena 
Code, can be tried with persons charged unde 
Sec. 411, Indian Penal Code. 

The words “an offence which includes theft’ 
in Section 239(¢), Criminal Procedure Code 
mean an offence of which theft is a necessar 
and essential ingredient. Neither an offenc 
under Section 457, Indian Penal Code nor s 
offence under Section 460, Indian Penal Code 
is “an offence which includes theft” withir 
the meaning of those words in Section 239 (e) 
though both the offences must frequently 


followed by theft and often a SE 

































and the conviction of the applicants must 
altered to a conviction under Section 352, 
P. C. Where the prosecution sets out to pro 
that an accused person has assaulted an offic 
of the Board while engaged in the performan: 
of his duties as such officer, it must first | 
all establish that the said officer was in fa 
performing a duty which was legMly impos 
on him. CHHOTELAL vy. EMPEROR. 42 
———Secs. 236 end 237—Accused cherg 
under Sec. 457, Penal Code—Facts establi 
offence under Sec. 460, Penal Code—Wheth 
can be convicted. 

If it is doubtful which of several offences 
person has committed, he may be charged wit 
all of them or with a number of them in tl 
alternative. In such a case he may be cor 
victed if the facts proved show that he is guili 
of an offence with which he might have bee 
charged under Section 236, Criminal Procedu: 
Code, though in fact he was not specifical 





Where the Superintendent of the Notified 
Area went with a peon and attempted to exe- 
cute a distress warrant, but they were resisted 
and the applicants were accordingly prosecuted 
and convicted on the same set of facts for two 
different offences, viz., under Sec. 295, Muni- 
cipalities Act and Section 353, I. P. C. Held, 
that under Section 235(2), Criminal Procedure 
Code, the applicants could be tried for each of 
these offences at one and the same trial, since 
the allegations, if true, will constitute two 
offences and will not be the same offence with- 
in the meaning of Section 26, General Clauses 
Act. Held, further, that the warrant of dis- 
tress being bad by reason of the invalidity of 
the bill of demand and the notice of demand 
which thust be isfted to a defaulter before the 
issue against him of a warrant of distress, the 
offence did not fall under Séction 353, L P. C. 
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ger transaction which may involve or in- 
ide theft. Accordingly Section 239, „Cri 
aal Procedure Code does not permit persons 
irged with offences under Sections 457 and 
0, Indian Penal Code, to be tried with per- 
3 charged with receiving stolen property 
‘ction 411, Indian Penal Code) which was 
len in a theft which was committed as part 
the transaction involving the other offences. 
.THURI V. EMPEROR. 518 
— Sec. 247—Summons case—On date 
ed for arguments complainant did not appear 
t was represented by connsel—W bether 
gistrate justified in acquitting accused under 
` 247. 
[n a summons case the evidence for the 
ecution and the evidence for the defence 
re taken by the magistrate and he then fixed 
late for the hearing of arguments. On thar 
e the complainant did not appear but he 
s represented by counsel. The magistrate 
s told by counsel that the complainant had 
1e to Farrukhabad to bathe in the Ganges. 
ereupon the magistrate refused to adjourn 
: case and acquitted the accused under Sec- 
a 247, Criminal Procedure Code. Held, in 
ision, that the magistrate acted rightly and 
sequently there was no ground for inter- 
ence. Prag Lar v. Rustam SINGH. 934 
——Sec. 250—Case instituted upon com- 
int under Child Marriage Restraint Act— 
cused acquitted—W ben compensation can 
awarded against complainant. 
\ distinction clearly exists between a fact 
; being proved and being disproved. In a 
secution under the Sarda Act it is the duty 
the prosecution to establish that the girl in 
stion was below 14 at the time of her marri- 
, but for awarding compensation under Sec- 
1 250, Criminal Procedure Code, the post 
1 is the reverse. There ought to be evidence 
ore the Magistrate for a positive finding thar 
complainant’s allegation that the girl was 
yw 14 at the time of her marriage was false 
2 mere fact that the evidence produced by 
complainant in support of his allegation 
‘unreliable or inconclusive will not justify 
opposite finding that the allegation was 
e. BECHAN PRASAD v. JHURI. 189 
— Sec. 256(1)—"“Rematning wltnesses for 
prosecntionw’—Mesning of. 
Inder Section 252(2), Criminal Procedure 
le, the complainant is required to give in a 
of prosecution witnesses. Under Section 


> Coming! Procedure Code, the magistrate 


1898), Sec. 423 


may examine all those witnesses and then frame 
a charge sheet or he may frame a charge sheet 
before he has examined all those witnesses. If 
he adopts the latter course and certain wit- 
nesses remain from the list, who have not been 
examined, then those witnesses are the remain- 
ing witnesses under Section 256(1), Criminal 
Procedure Code, and the complainant has a 
right to produce them after the cross-examina- 
tion of those witnesses who have been pre- 
viously examined. But if the magistrate has 
examined all the witnesses for the prosecution 
in the list under Section 252(2), Criminal Pro- 
cedure Code, and has then framed a charge 
sheet, there are no witnesses remaining who 
could come under the description in Section 
256(1). RAGHUBIR SAHAI vy. WALI HUSAIN 
KHAN. 1115 
— Secs. 356, 355 end 260—Sec. 356— 
Scope of. 

If a magistrate does not try an offence sum- 
marily under the provisions of Section 260, 
Criminal Procedure Code, but tries it in the 
ordinary course, he is required by Section 355, 
Criminal Procedure Code, to make a memo- 
randum of the evidence. He is not required 
to record the evidence in the lan of the 
court or have it so recorded. provisions 
of Section 356, Criminal Procedure Code, apply 
only to cases to which the provisions of Section 
355, Cr. P. C. do not apply. Harz Monn. 
RAFIQ AHMAD v. EMPEROR. 274 
— Sec. 423— Accused acquitted under Sec. 
304, I. P. C., but convicted under Sec. 325, 
I. P. C-—Appesl—Appellate Court set aside 
acquittal wnder Sec. 304, I. P. C., and directed 
retrial becanse it disagreed with finding of trial 
court that accused bad not committed offence 
under Sec. 304, I. P. C—Whether such order 
legal. 

The applicant and three others were charged 
with an offence of culpable bomicide not 
amounting to murder and were tried by an 
Assistant Sessions Judge under Section 304, I. 
P. C. He acquitted them of having committed 
any offence punishable under Section 304, I. 
P. C. He convicted two of them including 
the present applicant of an offence of volun- 
tarily causing grievous hurt. The two men 
who had been convicted appealed to the Sessions 
Judge. He came to the conclusion that the 
offence, if it was committed, was properly 
punishable under Section 304 I. P. Cs, and 
after issuing notice to the appellants to show 
cause why he should ‘hot order a reaa, he did 
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CRIMINAL PROCEDURE CODE v of 
1898), Sec. 439 


pass such an order. Held, that -the Sessions 
Judge had no authority to set aside the acquittal 
under Section 304, I. P. C. and he was not 
entitled to order a retrial merely because he 
disagreed with the finding of the lower court 
that the accused men had not committed the 
more serious offence of culpable homicide not 
amounting to murder, MOTRAM v. EMPEROR. 

~ 1083 
Sec. 439—Unappealable sentence—In- 
terference by High Court. 

Where the Magistrate framed a charge of the 
offence of rioting under Section 147, I. P. C., 
and sentenced accused to a fine and tue 
Sessions Judge, who was of opinion that the 
Magistrate if he believed the prosecution svi- 
dence should have framed a charge under Sec- 
tion 452, I. P. C. in which case he would by 
law have been compelled to pass a sentence of 
imprisonment which would give the accused a 
right of ap made a reference to the High 
Court. Held, that the Magistrate did not act 
in such a way that the High Court should 
interfere, with an unappealable sentence. 
ANANT SINGH v. EMPEROR. 209 
— Secs. 439(6) and 423 (2)—Person con- 
victed on verdict of fury—Called upon to show 
cause against motion for enbancement of- sen- 
tence—Can show canse against bis conviction 
only so far as Section 423(2) allows. 

Where a person convicted on the verdict of 
a jury is called upon to show cause against a 
motion for enhancement of sentence, he is not 





entitled to question the pro riety of the ver- 
dict of the jury, except wi the limits laid 
down by Section 423(2). Error vy. 
BISHWANATH. 1287 


— Sec. 478—Civil court makes complaint 
under Sec. 476—Complaint returned to civil 
court through District Magistrate for taking 
action under Sec. 478—Whetber civil cotrt can 
subsequently pass an order of commitment nn- 
der Sec. 478. ; 

A Small Cause Court Judge made a com- 
plaint under Section 476, Criminal Procedure 
Code, to a first class magistrate. On the sug- 
gestion of the Magistrate the District Magis- 
trate returned the complaint to the Small Cause 
Court Judge and asked him to make a com- 
plaint himself under Section 478, Criminal Pro- 
cedure Code. The Small Cause Court Judge 
- held a fresh enquiry and passed -an order of 
commitment under Section 478, Criminal Pro- 
cedure Code. On a reference ‘by the Sessions 
Judge it was contended before the High Court 
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CRIMINAL" PROCEDURE CODE (V 
1898), Sec: 498 


that having once rades salan under S 
tion 476, Criminal Procedure Code, the Sn 
Cause Court Judge could not alter his ‘orc 
under Section 476, Criminal Procedure Co 
Held, that the Criminal Procedure Code d 
not bar a court from altering or reviewing 
complaint under Section 476, Criminal Pro 
dure Code. Accordingly it was open to - 
Small Cause Court Judge under the circur 
tances when the record was sent back to Ł 
by the District Magistrate to pass the order 
commitment after the further enquiry. wh 
he made, and the commitment order hav 
been made no ground exists for the High Co 
to set it aside in its revisidnal powers un 
Section 215, Criminal Procedure Code. 

EMPEROR v. JAGAT RAM. 11 


——Sec. 482—Order nnder—Need not 
passed on the dey on which offence occurs. 

There is no provision in Section 482, C 
minal Procedure Code, as there is in Sec. 4 
that the court should take proceedings 
same day as that on which the offence is co 
mitted. Accordingly an order under Sect 
482, Criminal Procedure Code, need not 
passed on the day on which the offence ta 
place. EMPEROR v. MALKHAN SINGH. 10 
——Sec. 488—Mutual consent? as used 
Sub-sectton (4)—Meaning of—Order — 
maintenance passed upon a compromise b 
ween busbend and wife in which it was egr. 
that maintenance s be psid on certain c 
ditions—Can be enforced in a Criminal Cot 

Where a magistrate passes an order for ma 
tenance under Section 488, Criminal Proced: 
Code, upon a compromise between the husb: 
and wife in which it was agreed that the h 
band should pay the wife a certain sum ev 
month for her support provided the wife 
not go into service or work for other peoj 
beld, that such an order of maintenance can 
enforced in a criminal court. When - 
magistrate comes to enforce the order it will 
open to the husband to show cause why - 
payment should not be made. _ 

Where a wife refuses to live with her h 
band on some specific ground such as cruelty 
the fact that he is keeping another woman, 
cannot be said that the husband and wife 
living apart by mutual consent if the husbs 
does not insist that the wife should live w 
him. Raat Saran Das v. Ram Pian. 13 
———Sec. 498—Persom found guilty of deli 
rately attempting-to shoot a man with a rev 
ver—Ap When can be released on bail 


oe 
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UMINAL PROCEDURE CODE (V of 
98), Sec. 526 bse ee ae 
A person who has been found guilty of deli- 
ately attempting to shoot a man with a 
olvyer and sentenced to imprisonment can- 
: safely be released on bail until it is estab- 
ed that he is not guilty or, at any rate, that 
conviction is not justifiable. A man is kept 
prison not only to prevent his absconding 
t if there is reason to believe that he has 
nmitted crimes of a certain type, to prevent 
1 from being a possible danger to the com- 
nity. DHANPAL v. EMPEROR. 961 
—— Sec. 526—Criminal case based on com- 
int—Magistrate seid to complainant that be 
s determined to finish case within six weeks 
ber by dismissing it for default or discherz- 
r accused—Application for transfer of case 
Rights of private compleinent. 
Where in a criminal case based upon a com- 
int, the magistrate said to the complainant 
it he was determined to finish the case within 
weeks in some way or other either by dis- 
ssing it for default or discharging the accus- 
or any other way, and the complainant 
ide the present application for the transfer 
the case and it was urged on her behalf that 
: was entitled to a transfer because she justly 
t that she was prejudiced by the remarks 
de by the magistrate, beld, that it can hardly 
said that a private complainant is wronged 
an accused person is di ged or acquitted. 
a complainant is really anxious to get com- 
asation for some private wrong, his proper 
xcedure is to file a suit in the civil court for 
mages. Kamni BEGAM v. Bastim ULZAMAN 
IAN. 975 
——Sec. 526(8)—Adjournmeni nnder— 
hetber court cen impose terms for granting 
adjournment, 
An accused person in a Criminal Court asked 
r an edjournment in order to enable him to 
ply to the High Court for transfer. The 
igistrate adjourned the case on condition that 
certain sum was paid by way of costs. Held, 
at the adjournment was covered: by the pro- 
ions of Section §26(8), Criminal Procedure 
Xde, and the court was to grant it 
thout imposing terms. Accordingly the 
der for costs should be set aside. SALEK 
AND V. EMPEROR. 1123 
——Secs. 537 and 239—Misjoinder of per- 
ns contrary to Sec. 239—Whether defect 
rable under Sec. 537. 
Where the misjoinder of persons is contrary 
the provisions of Sec. 239(¢), Criminal Pm- 
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CRIMINAL PROCEDURE CODE (V of 


11898), Sec. 552 


ever it may be called is curable by reason of the 
provisions of Section 537, Criminal Procedure 
Code, if it has not in fact occasioned a failure 
of justice. MATHURI vy. EMPEROR. 518 
—— Sec. 540—When Magistrate to act un- 
der—Witness examined under Section 540— 
Whether accused entitled to produce evidence 
in rebuttal, 

A Magistrate should not examine any witness 
under Section 540, Criminal Procedure Code, 
merely because the complainant chooses to sug- 
gest the witness; but if the Magistrate himself 
thinks that the evidence of the witness is essen- 
tial for a proper decision of the case he is not 
only allowed to examine the witness but is by 
law bound to do so. 

If a witness examined under Section 540 
gives evidence which is against the accused, 
there is no provision under which the accused 
must be given a further opportunity to produce 
more evidence in rebuttal. There may how- 
ever be cases where in the interests of justice a 


then | court would normally give the accused such an 


opportunity. Ram BHAROSEY v. EMPEROR. 

303 
———Sec. 552—Order under—W bat it should 
state—Powers of District Magistrate wnder— 
Penal Code, Sec. 172—When applicable—Sunr- 
mons etc. to be in existence. 

Where a person prayed for an order under 
Section 552, Cr. P. C. on the allegation that he 
was the husband of the woman who was being 
unlawfully detained by the accused, and the 
District Magistrate made an order in these 
terms:—"“Let an order be issued under Section 
$52, Cr. P. C., to the police to produce the 
woman before me in Court on Monday next 
together with the police report. Inform parties 
also.” S tly the District Magistrate 
made a complaint of an offence under Section 
172, I. P. C. against the accused. Held, that 
the order of the District Magistrate was not one 
which could be considered to be, in substance 
or form, an order under Section 552, Cr. P. C., 
and even if it was, he did not in that connection 
issue any summons, notice or order for service 
on the accused and no attempt was or could 
be made to serve on him such summons, notice 
or order. Accordingly Section 172, L P. C. 
was inapplicable and he could not be guilty of 
an offence under that section. ABDUL JALIL 


KHAN v. EMPEROR. 373 
——— Sec. 552—When Magistrate can take 
action under. 


dure (odp. thertde tect sar allegalty 0r wnat: The District Magistrate can only act under 
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CRIMINAL PROCEDURE CODE (V of 
1898), Sec. 552 
Section 552, Cr. P. C., where there is 2 com- 
plaint before him on oath of the abduction or 
unlawful detention of a woman or of a female 
under the age of sixteen years. Moti v. BENL 
1097 
sec. 552 and Penal Code, Sec. 182— 
Application under Sec. 552, Cr. P. C-—Appears 
to magistrate to be false to the knowledge of 
applicent—Prosecution ordered under Sec. 182, 
I. P. C—Appltcent’s statement on oath not 
taken—Whether order for prosecution under 
Sec. 182, I. P. C. vitiated. 

The applicant made an application to the 
District Magistrate in which he stated that his 
niece, who was staying with him, had been 
taken away from his house by her husband, and 
the relief asked by the application was that she 
be set at liberty and taken from the custody 
of her husband because there was an apprehen- 
sion t he might ill-treat her. On the 
material before him it appeared to the magistrate 
that the application was false and must have 
been known to the applicant to be false. 
Accordingly he passed an order for the prose- 
cution of applicant under Sec. 182, I. P. C. 
Held, that the application was not a criminal 
complaint but an application under Sec. 552, 
Cr. P. C. Held, further, that the omission of 
the magistrate to take a statement on oath of 
the applicant did not vitiate his order which was 
for the prosecution of the applicant under Sec- 
tion 182, I. P. C. Daxupat Rar v. EMPEROR. 

592 
CRIMINAL TRIAL—Prectice—Accused not 
to be convicted solely on evidence of approver 
—Corroboration in material porticulers essen- 
tial, 

An accused petson should not be convicted 
solely upon the evidence of an approver. To 
support a conviction the approver’s evidence 
must be corroborated in material particulars. 
MATHURI v. EMPEROR. 518 
Practice—Evidence of accomplice or 
accessory must be corroborated—Evidence of 
one accomplice is not aveilable as corroboration 
of amother—Mxrder—Proof of homicide— 
Malice or intent to kill cannot be presumed— 
Privy Conncil—Criminal Appeal—Trial ex- 
hibited neglect of fundamental rules for the 
protection of prisomers and safe administration 
of criminal justice—Interference called for. 

The evidence of an accomplice or accessory 
must be corrobarated in some material parti- 
cylar not only bearing upon the facts of tae 
crime but upon the accused’s implication in it 
32 °-. 





CRIMINAL TRIAL 
and further evidence of one accomplice is | 
available as corroboration of another. 

On proof of homicide, malice or intent 
kill cannot be presumed, the prosecution has 
prove malice. Where the accused had b 
convicted for murder but materials on the 
cord only proved a manslaughter, i.e., culpa 
homicide not amounting to murder and 
trial court had wrongly excluded from evide 
the relevant statements, had restricted add: 
by counsel for ‘the accused and neglected 
rule requiring corroboration of the evidence 
accomplices, beld, that the trial had exhibite 
neglect of fundamental rules necessary for 
due protection of prisoners and the safe admii 
tration of criminal justice and the case cal 
for interference by the King in Coun 
MAHADEO v. THE KING. § 
Procedure—To inspire confidenci 
Magistrate does not alow more crossexemi 
tion than be considers necessery—Proced 
illegal—Conviction to be set aside and case 
tried. l 

It is of the utmost importance that the pro 
dure in the trial of a criminal case should insp 
confidence in the parties. Where in the t 
of a criminal case the magistrate did not all 
more than such cross-examination as he thou; 
to be necessary nor did he consider it necess: 
to have a record of the evidence in the langu. 
of the court, beld, that the procedure adopt 
by the magistrate was not warranted by la 
Accordingly the conviction must be set as: 
and the case retried. RADHE LAL v. EMPER 
THROUGH Isl. 6 
Under Sec. 243, I. P. C.—Possesston 
counterfeit coims—Other people living w 
accused—When cen accused be convicted 
being in possession of counterfeit coins. 

It is not the law that no person in possessi 
of a house shall be convicted of being in poss 
sion of stolen property or counterfeit coin 
anything of that kind if there happen to 
other people living in the house and if it cann 
be positively established that the person cc 
victed had put the incriminating articles in 1 
place where they were found. ‘The law is tt 
it must be shown in the first place that t 
incriminating articles were found in a place 
the possession of the person to be convicts 
In the next place it must be shown either | 
direct evidence or by circumstantial eviden 
from which a reasonable inference can be dray 
that the person to be convicted knew that thr 
particular things were in the place where th 
were found. Tus Ram v. On 51 
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— When cen e man be convicted of being 
possession of stolen property if there are it-. 
tes of the bouse other than himself. 
't has never been laid down that in no cir- 
nstances can 2 man be convicted of being in 
session of stolen property if there are inmates 
the house other than himself. All that bas 
n laid down is that no person can be con- 
ted if it? is doubtful whether he or some 
ier person had guilty knowledge that the 
perty was in the house occupied by’him and 
ers. - HABIB v. EMPEROR. 511 
—— Witness shown to beve perjured himself 
one part of bis evidence—When conviction 
ı be based on rest of bis evidence. 
Where 2 witness has been shown to have 
iberately perjured himself in one part of his 
dence, the rest of his evidence which has not 
in proved to be false may be accepted if such 
-t is corroborated by probabilities and other 
iable evidence which, though insufficient by 
smselves to establish the guilt of a particular 
cused, nevertheless points to the truth of the 
tement of the witness directly implicating 
n. 
Where, however, the court considers one part 
the evidence of a witness to be not free from 
ubt, it may well refuse to act upon it with- 
t destroying the value of the rest of it, as 
that the court implies, in not acting upon 
e part of the evidence, is that it is not safe 
accept it.- ASHIQ ALI v. EMPEROR. 855 
ANGEROUS DRUGS ACT (I of 1930), 
~ 14—Sell’—Meaning of—Accused sold 
= to informer—Whetber cen be con- 
Fed. 
The word “sells” in Sec. 14, Dangerous Drugs 
st, is used in the popular sense and merely 
plies transfer of a commodity for a price paid 
promised to be paid. Accordingly where the 
cused sold cocaine to the informer, he was 
‘htly convicted under Sec. 14, and the fact 
at the Excise Inspector brought about the 
e to entrap the accused does not make it any 
Sings eles doe i ibe monre of the buyer 
terial. MUNNI LAL v. EMPEROR. 275 
EFAMATION—Fair comment on matters 
public isteresi—Limits of. 
A leaflet styled “yellow leaflet” was handed 
er by the defendant to a press for publication. 
contained, among others, the following state- 
ents:—(1) In connection with the case of the 
arhwali Soldiers at Peshawar, the Garhwalis 
posed confidence in him (plaintiff) and 
gagah mim for conducting case. But 


-|DISTRICT BOARDS ACT (Local, X of 
1922), Sec. 174(2)(q) ` ` 

the public is well aware of the treatment which 

he meted out-to them, after they had reposed 


their confidence in him. On account of this 
betrayal of confidence no Garhwali would, you 
may be sure, come in this trap and would not 
cast his vote in his'favour. (2) When neces- 
sity arises he (plaintiff) would put on sacred 
thread and khaddar clothes, became a confidant 
of the Kshattriyas and Brahmans of Garhwal, 
assume the appearance of a Brahman and has 
even no-scruple in going into their houses and 
defiling their utensils. The plaintiff alleged that 
this yellow leaflet contained libellous statements 
against him, which lowered him in the estima- 
tion of the public, and he therefore instituted a 
suit against the defendant for damages. Held, 
that the statéments (1) and (2) contained in 
the leaflet were false and libellous, and no ques- 
tion of fair comment could arise in respect of 
both the- statements. RAGHUNATH SINGH 
Parmar v. MuKUNDI LAL. 1014 
DISTRICT BOARDS ACT (Local, X of 
1922), Section $6—Whetber District Bosrd 
can create monopoly in favour of a person enih- 
ling bim to ren lorries on certain rosds—Sec- 
tion 174(2) (q)—‘Regulation’—Meening of. 


doubt vests in the Board, but the right of the 
public to use the road for the purpose of pass- 
ing and repassing is un by the pro- 
visions of Sec. 146 of the Act. Every owner 
or driver of 2 car or lorry that is regi 
under the Indian Motor Vehicles Act, 
1914, and who has the necessary licence or per- 
mit required by that Act, has a right to use 
sll public roads, whether vested in the Board or 
not, as 2 highway, and the Board is not autho- 
cised to jeopardise this right of the public by 
creating monopolies in favour of particular in- 
divid Amps PrasAD MAHESHWARI Y. 
JUGAL KISHORE. 438 
Sec. 174(2) (q)—Reguletion’—Meen- 
ing of. l 
The word ‘regulation’ is used in Sec. 174 (2) 
(q), District Boards Act, in the sense of making 
provision for the time at whioh and the manner 
and order in which a particular description of 
traffic, which is not prohibited, can be carried 
33 
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on on the roads, and is not used in the sense of 
authorising the Board to make a bye-law that 
has the indirect effect of a partial prohibition 
of a particular description of traffic. AMBA 
PRASAD MAHESHWARI v. JUGAL KISHORE. 
- 438 
DIVORCE—TTrial not in open conrt—Decrees 
nist and absolute—Voidable not void—Decrees 
not questioned by way of appeal before expiry 
of time-for appeel—Decrees unassailable—Open 
Conrl’—Meening of. - Zs 

Publicity is the authentic hallmark of 
judicial as distinct from administrative proce- 
dure, and subject to certain strictly ica 
exceptions such as applications properly made in 
chambers and infant cases, “every court of 
Justice is open to every subject of the king.” 
The actual presence of the public is never of 
course necessary, but the court must be open ‘o 
any who may present themselves for admission. 
The trial-of a divorce suit is not within any 
exception. 

An undefended divorce suit was heard in the 
Judges’ law library. Although the library was 
not in fact closed to the public, there were sur- 
rounding appearances which were likely to lead 
an ordinary member of the public to think that 
he was not entitled to enter. Before taking his 
seat the Judge announced that he was sitting in 
open court. Neither the Judge nor counsel 
were robed. At the conclusion of the proceed- 
ings a decree nisi was pronounced, which was 
subsequently made absolute. In other respects 
the proceedings were quite regular. Subsequent 
to the remarriage of the petitioner and after 
expiry of time for appeal, the respondent in the 
divorce suit brought an action seeking to have 

decrees nisi and absolute set aside on the 
ground ter alia that the trial of the divorce 
suit was not in ‘Open Court’ and as a result the 
decrees in question were actually null and void. 
Held, (1) that the Judge on this occasion, albeit 
unconsciously, was denying his court to the 
public in breach of their right to be present, 
and the inroad upon the rule of publicity made 
in this instance was not one to be justified and 
must be condemned; (2) that the decrees nisi 
and absolute obtained as a result of a trial not 
in ‘Open Court’ were voidable only and not 
void; (3) that the decree absolute not having 
been questioned by way of appeal before time 
for appeal had expired or before the rights of 
third parties had intervened, had become un- 
assailahle. McPherson (Cora LILLIAN) v. 
McPHERSON (ORAN LEO). 727 
EASEMENTS ACT (V ef 1882), Sec, 7(b) 


34 


ELECTRICITY ACT (IX 
Sec. 50 


Illustration (b) and Sec. 29, Iustration (. 
and Sec. 23, Iustration («)—Ri own 
—Natural rights—Rights acquired by prescri 
tion. i 

MuR y. HANUMAN Prasap. 5: 
————Secs. 28, 33 end 35—Interference wi 
free passage of light end air—W ben actionah 

The second and the third Explanations 
Section 33, Easements Act, are confined 
easements of light and air and from a peru: 
of these explanations it is clear that no interfé 
ence with the free ge of light and air 
actionable unless such interference is of a sut 
tantial character. . 

Section 35, Easements Act, makes it clear th 
an injunction cannot be granted in the case 
an actual interference unless there is an actio: 
able interference with the easement within t 
meaning of Section 33 of the Act. Wa 
MOHAMMAD v. BATUK. 7i 
———Sec. 60(b)—'Acting upon the licen: 
—Mesning of—Acqulescence—Doctrine of. 
When applies. ` 

The words “acting upon the license” in Se 
tion 60 of the Indian Easement Act mean th 
the grantee of the license has done somethi 
upon the land of the grantor which would | 
unlawful in the absence of such a right. A m: 
does not ‘act upon a license’ if he does wor 
and incurs expense upon his own propert 
Works done by the licensee on his own Jand m: 
be done without the knowledge of the licensc 
and it would be impossible to hold that t 
rail licensor’s land was bound in perpetui 
(subject to Section 62) as the result of sor 
works done by the alleged licensee on his ow 
property of which the former was unaware. 

To invoke the equitable doctrine of acquie 
cence it must be established that the condu 
of the parties has been such that equity wou 
presume the existence of a contract fustifyir 
the action in dispute as a matter of plain imp! 
cation. GUJRAT GINNING AND MANUFA 
TURING COMPANY, LIMITED, AHMEDABAD © 
MotiLaL HIRABHAI SPINNING AND MANUFA\ 
TURING COMPANY, LIMITED, AH MEDABA 

14 
ELECTRICITY ACT (IX of 1910), Sec. 5 
—Whether offence under Sec. 379, I. P. C 
read with Sec. 39, Electricity Act, is “en offen: 
against the Electricity AcP—AS the instan 
of a person aggrieved —Mesning of —Poli 
institutes prosecution on the report of Electr 
Com pany—W betber magistrate con take co, 


nisance of case. i 


of 1910 


O 


*. 
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/TOPPEL 
On discovering theft of electrical energy by 
: applicant the Electric Company reported the 
itter to the police and assisted the police in 
: investigation. The police instituted the 
ysecution against the applicant under Sec. 379, 
P. C. read with Section 39 of the Electricity 
t. The officers of the Electric Company 
me into court and gave evidence. Hetd, 
at the offence was ‘against the Electricity 
st? within the meaning of Section 50 of the 
sctricity Act. Held, further, that the pro- 
cution was really ‘at the instance of the per- 
1 aggrieved,’ that is, of the Electric Company, 
thin the meaning of Section 50, Electricity 
ct. The phrase ‘at the instance of’ means 
erely at the solicitation of or at the request of. 
SHWANATH v. EMPEROR. 955 


STOPPEL—Beneficial owner of property— 
representation by—Tbat some one else, being 
e owner, bas assigned the property to a third 
rson for consideration—W hether bound. 
Testator by his will bequeathed his properties 
solutely to his wife. He also left an adopted 
n With the knowledge of his wife and with- 
it objection on her part, someone personating 
testator after his death sold a property to the 
Jopted son and the latter by his attorney mort- 
aged the property. There being default in 
\yment, the mortgagee in pursuance of power 
: gale sold the property. ‘Thereafter the wife 
>tained letters of administration and sued for 
yssession of the the 






















premises 

meone else, being the owner thereof, has as- 

gned them to a third person in consideration 

f a sum of money paid by the third person to 

ad received by the alleged assignor, he is bound 

y his act. Lr Tse Sex v. Ponc Tsor CHING. 
111 


VIDENCE ACT (I of 1872), Sec. 24— 
erson in autbority’—Meening of —Zeminder 
nd Laembarder—wW hether ‘persons in authority’. 

‘A person in authority,’ as used in Section 
4, Evidence Act, is one who has a ity to 
aterfere in the matter of the charge against the 
ccused. In these Provinces a zamindar holds 
o official position and a lambardar who is only 
ppointed to collect revenue from co-sharers in 
. mabal has no authority whatsoever to inter- 
ere with criminal matters and no villager how- 
ver ignorant would ascribe any such power to 
ersons of this kind, and accordingly ie per- 
ons canngt be considered to be “persons in 


EVIDENCE ACT (I of 1872), Sec. 47 
authority” within the meaning of Section 24, 
Evidence Act. JIWAN v. EMPEROR. 
—— Sec. 25—Village choukider—W bether o 
police officer within meening. of Sec. 25. 
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A village, chaukidar appointed under Act 


XVI of 1873 is a police officer within the mean- 
ing of Sec. 25, Indian Evidence Act. DEOKI- 
NANDAN V. EMPEROR. ` 
————Secs. 35 end 79—Municipel Register of 
Births and Deaths—Entries in—W betber sd- 
missible in evidence. 


999 


Entries in a Municipal Register of Births and 


Deaths are admissible in evidence under Sec. 35, 
Evidence Act, and the correctness of certified 
copies of such entries has to be presumed under 
Section 79. Where the copy showed that the 
entry was not exactly in the prescribed form 
inasmuch as the name of the reporter and the 
signature of the recording officer were not given, 
beld, that because of this defect the entry did 
not become inadmissible. 
BALDUA. 

————Sec. 45—Expert evidence—Writing i 


ANWARI JAN V. 
404 


Urdu—Expert unacquainted with Urdu—Value 
of—Whether conviction can be based on expert 
evidence alone. ` 


The fact that a-handwriting expert is not 
acquainted with Urdu characters will not make 
him incompetent as an expert, but he is un- 
doubtedly not of an advantage which 
one well familiar with the Urdu characters oas 
in comparing two writings in their general style 
and characteristics. ` 

The value of expert evidence depends largely 
on the cogency of the'reasons on which it is 
based. In general it cannot be the basis of con- 
viction, it is corroborated by other 
evidence. SAQLAIN AHMAD V. DEE 

3 
Sec. 47—Evidence of person acquainted 
with bendwriting—Grounds for bolding opi- 
nions to be stated. 

Where the witnesses say that the document 
in question is in the handwriting of the accused 
but they do not give the grounds on which the 
opinion expressed by them is based, they should 
be considered to have merely made a general 
comparison between the writing in question 
and the impression in their minds of the writ- 
ing of the accused with which they are fami- 
liar. ‘The process by which the witnesses arrive 
at the conclusion is similar to the process which 
any other person well asquainted with the 
characters in which the questioned document 
is written would employ in arriving at this 

34 


EVIDENCE ACT (I of 1872), Secs. 68 


and 70 


conclusion, that is, by comparing the writing 
in question with the writings admitted or 
proved to be those of the accused. SAQLAIN 

317 
———Secs. 68 and 70—Suit for sale on mort- 
gage—Execution admitted but attestation 
denied end suit resisted on ground of invalidity 
of mortgage—Mortgagee must prove due attes- 


AHMAD v. EMPEROR. 


tation required by Sec. 59, T. P. Act. 


BINDESHRI PRASAD v. PANCHAYATI AKHARA 
Mana NIRBANI, GOSHAIN ‘Naga SECT. - 297 
Sec. 90—Period of 30 years—Date from 





which to be reckoned. 


Under Section 90 of the Indian Evidence 


Act the period of 30 years is to be reckoned, 


not from the date upon which the deed is filed 


in court but from the date on which, it hav- 
ing been tendered in evidence, its genuineness 


or otherwise becomes the subject of proof. 
SURENDRA Kristina Roy, SINCE DECEASED 


(NOW REPRESENTED BY BIRENDRA KRISHNA 
Roy AND OTHERS) v. Monamosap SYED ALI 
Marwari (Meza). -84 
——Secs. 91 end 92—When evidence can 
be excluded under—Docsmeni in question 
must record or purport to record all the terms 
of the contract. 

Before evidence is excluded under Sections 91 
and 92 of the Evidence Act it must be proved 
that the document in question records or pur- 
ports to record all the terms of the contract 
between the parties. MonHp. Axsar-Ki4n 
(Nawan Mayor Sm) v. ATTAR SINGH. 986 
———Sec. 92—Oral evidence—To prove that 
there was no agreement and therefore no con- 
tract—Whetber admissible. 

Section 92 of the Indian Evidence Act does 
not exclude oral evidence to prove that there 
was no agreement between the parties and 
therefore no contract. On the death of a 
Hindu 2 document was executed by his widow 
and his brother affirming the undivided status 
of the family and purporting to make provi- 
sion for the plaintiff’s maintenance. ‘The wi- 
dow however contended that it was distinctly 
understood- that this document was not to be 
the final contract for the plaintiffs mainte- 
nance but was solely intended as a voucher 
establishing the joint undivided nature of the 
family, it being agreed that the widow’s claim 
for maintenance on a scale commensurate with 
the position and status of the family was to be 
left over’ for futur@ settlement at leisure. Held, 
that the evidence to prove the above allegation. 
was admissible. Tyacaraya MUDALIYAR v. 
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EVIDENCE ACT (I of 1872), Sec. 106 


VEDATHANNL 13 
Sec. 92—Waqfnema—Persons claimt 
to be beneficiarics under it sue for a declerati 
of tbeir rights—Whetber such persons part! 
to the deed within meaning of Sec. 92—Wh 
ther waqif can give in bis evidence an explan. 
tion of the terms of the deed. l 

Where in a suit for a declaration that, und 
the terms of a deed of waqf, on tħe death < 
the waqif the plaintiffs were entitled as hei 
of the deceased daughters of the waqif to su 
ceed to the income allotted to the daughte 
by the waqfnama, the trial court dialo 
the waqif from giving in his evidence an expl: 
natian of what he meant by the provisions « 
the waqfnama. Held, that the plaintiffs, wh 
claimed to be beneficiaries under the waqfnam: 
were. parties to the deed within the meaning c 
Section 92, Evidence Act, and therefore tt 
case being between parties to the deed the ev: 
dence of the waqif on the question of the mear 
ing of the deed was rightly excluded by tł 
trial court under Section 92, Evidence Ac 
AHMAD Atl KHAN v. MOHAMMAD AIZA 
ALI KHAN. 79. 


———Sec. 106-—Criminal case—Does not alte 
onus on prosecution, 

Section 106 of the Indian Evidence Ac 
which enacts that burden of proving a fac 
within the special knowledge of a person lie 
upon him does not affect the general rule tha 
in a criminal case the onus is always upon th 
prosecution to prove the commission of th 
offence charged against the accused and thi 
burden is not cast upon the accused person o: 
proving that no crime has been committed 
ATTYGALLE v. THe Kina. 80! 
——Sec. 106—Scope of. 

Per NIAMATULLAH, J.—It is perfectly clea: 
that Section 106, Evidence Act, contemplate 
facts which in their nature are such as to b 
within the knowledge of the accused and of 
nobody else. It has no application to case 
where the fact in question, having regard tc 
its nature, is such as to be capable of being 
known not only by the accused but also by 
others—if they happened to be present when it 
took place. It cannot be invoked to make np 
for the inability of the prosecution to produce 
evidence of circumstances pointing to the guilt 
of the accused. Where facts proved by evi- 
dence give rise to the inference of guilt, unless 
rebutted, it is not the result of the application 
of Section 106, Evidence Act, but of the pro- 
bative force of such facts. 

Per Attsop, J.—Section 106, Eviffence.Act, 


























‘VIDENCE ACT (I of 1872), Sec. 112 


bviously refers to cases where the defence of 
he accused depends on his proving a certain 
act, that is, cases where his guilt is established 
n the evidence produced by the prosecution 
nless he is able to prove some other facts es- 
ecially within his knowledge which would 
ender the evidence for the prosecution nuga- 
ory. Ram BHAROSEY v. EMPEROR. 1124 
——Sece 112—Whether applicable to Mo- 
winmedans. 

Where a child is born during the continu- 
nce of a valid marriage between her mother 
od her father, the question of legitimacy must 
decided in accordance with Section 112, Evi- 
ence, Act, even though the parties are Moham- 
gedans. SAMPATIA BBI vy. SUBEDAR MAJOR 
4m Mansoos ALL 911 
——Sec. 114, IHustration (a) and Sec. 411, 
, P. C—Charge under Sec. 411, I. P. C._—Pre- 
nmption of guili—When arises. 

Under Section 114, Evidence Act, the court 
aay, if the circumstances justify it, draw a 
‘resumption of guilt against a person who is 
a possession of stolen property; but the sec- 
ion does not lay down that whenever a person 
s in possession of stolen goods, a presumption 
f his guilt automatically arises. Illustration 
a) itself shows that the presumption will not 
rise unless the accused is in possession of the 
ods soon after the theft and unless he is un- 
ible to account for his i If several 
nonths have passed, or if the accused is able to 
ive an apparently reasonable explanation of his 
sossession of the stolen property, the presump- 
jon will not arise. Section 114, Evidence Act, 
loes not relieve the prosecution of the onus 
f proving the accused’s guilt in respect to a 
charge under Section 411, I. P. C., the onus is 
here just as in the case of any other charge 
zut under certain circumstances a presumption 
nay arise to alleviate it. GIvAN CHANDRA V. 
I MPEROR, 1158 
EXCISE—Licensee of drug shop—Puts minor 
on in charge of shop—W betber son liable (for 
breaches of rules) as being employed by the 
fat ber. 

Where the licensee of a drug shop puts his 
ninor son in charge of the shop, it must be 
yeld that he was employed at least for the time 
chat he was in and consequently he was 
iable for any b of the rules which took 
place at that time. Lactao SHANKER FY. 
3MPEROR. 279 
EXCISE ACT (Local Act IV of 1910), 
sec. 3(2)—Excise officer—Meening of —W ben 
1 sub-insbector of police deemed to be en excise 


GHAT 


0 4 
A sub-inspector of police on whom any one 
of the powers referred to in Section 10, Excise 
Act, has been conferred, is an Excise Officer as 
defined in Section 3(2) of the Act. SUNDER 
vy. EMPEROR. 377 
FRAUD—Fictitions sale-deed—To defraud 
possible pre-emptor—Pre-emptor actually de- 
freuded—Vendee’s successor snes to recover 
possession—W bether vendor cen disclose true 
nature of transaction—W ben suit should fail. 

Where the plaintiff sued to recover possession 
of property sold to his predecessor by the de- 
fendant and the defendant pleaded that there 
was an apprehension of a suit for pre-emption 
and in order to defeat that suit a fictitious sale- 
deed was executed in favour of the plaintiff's 
predecessor and no title passed under it; and 
the court found that the sale-deed was a ficti- 
tious document and had been executed fraudu- 
lently in order to defeat the claim of the pre- 
emptor and the fraud was committed by the 
defendant and the plaintiff’s predecessor jointly 
and the fraud actually succeeded. Held, that 
it was open to the defendant to plead the cir- 
cumstances under which the document which 
was the basis of the present suit came into exis- 
tence and under these circumstances “the estate 
should lie where it falls” and the court should 
help neither party. Accordingly the plaintiff’s 
suit must fail, Nawas SmncH v. Day 
SINGH. 285 
GENERAL RULES (CIVIL), Chapter XXI, 
Rule 1—Fee paid to legal practitioner—W ben 
can be included in decree—Whether Judge can 
make enquiry as to payment. 
Under General Rules (Civil), Chapter XXI, 
Rule 1, if an application is made to the Judge, 
the Judge has to be satisfied chat the fee had 
been paid to the legal practitioner before the 
amount can be included in the decree. He 
may of course accept a certificate given by the 
legal practitioner if it is unrebutted or in any 
case if he believes it in preference to any other 
evidence which may be before him, but he must 
be satisfied that the payment was made. SARJU- 
RAM SAHU y. DULARNA BIBL 507 
GHAT—Dedication to public—Gbhatias— 
Rights of. 

The plaintiff's predecessor-in-title 
land on the bank of the Ganges and built a 
masonry ghat and dedicated it to the public, 
who had been using it for generations. The 
plaintiff and her predecessory, had been looking 
after and maintaining the ghat, and had been 
realising ‘jhari? (toll) from the shop-keepers 
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GROVELAND 

Keeping shops on the ghat on festivals. The 
defendants (ghatias) and their predecessors had 
sat on different portions of the ghat for gene- 
-rations and taken alms and gifts from the bath- 
ing public in remuneration of the services ren- 
dered by them. In a suit by the plaintiff against 
the defendants, beld, (1) that 3 plaintiff was 
not entitled to a declaration of an absolute pro- 
prietary right in the ghat as the same had been 
dedicated to the public, and he had only the 
right of reversion if ever the ghat ceased to be 
used as such; (2) that the plaintiff as heir of 
the original donor was entitled to maintain a 
suit, the object of which was not to resume 
the grant but to effectuate the intention of 
the grantor by preserving the property to the 
uses for which he dedicated it to. the public; 
(3) that the defendants (ghatias) had no right 
of exclusive possession over any portion of the 
ghat or to put any wooden platform and fix 
canopies or railings by digging holes in the 
pavements and the plaintiff was entitled to a 
decree for their removal and any other articles 
and obstruction which may be found to have 
been placed by the defendants on any part of 
the ghat; but plaintiff was not entitled to a 
decree of ejectment against the defendants or to, 
any permanent injunction restraining them from 
using the ghat as ghatias and ministering to the 
needs of bathing public and receiving alms 
or gifts from the public which it may give 
them in remuneration of their services. GAURI 
SHANKAR v. HEMANT Kumari DEBI. 223 
GROVELAND—Adverse _ possession—Non- 
peyment of rent—Erection of bwildings— 
Effect of. 

In the case of groves rent occasionally lapses 
when the grove ceases to be a grove producing 
fruit. F tly rent is taken from the grove- 
holder as long as any produce is forthcoming, 
and when the grove becomes old and produce 
ceases, the zamindar refrains from collecting 
rent. That is 2 common case, and does not 
-amount to any exercise of adverse possession on 
the To of person holding the grove. 

mere erection of certain buildings on the 

land. which was originally grove does not 
amount necessarily to any evidence of adverse 
title Ram Sewax v. Samarti RANI Sus- 
HADDRA KUAR. 472 
GUARDIAN AND WARDS ACT (VII 
of 1890), Sec. 10—Guerdien of a minor 
appointed under a will—Probate not obtained 
aaa can obtsin certificate of guardien- 
ship. 
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It is not incumbent on % person, who has|Msr. Bacı KuNWAR. ' 


AS 


GUARDIAN AND WARDS ACT (VI 
of 1890), Sec. 31(1) 
been appointed guardian of a minor under 
will, to take out probate as a condition prec: 
dent to his obtaining a certificate of guardiar 
ship under the Guardian and Wards Act (VI 
of 1890). GANESHJI PANDEY v. BHAGAT 
33 
— Sc, 25—Removal’—Meaning of —Hx. 
band obtains decree for restitution ef conius 
rights against minor wife—Whether preclude 
fron: applying for ber custody under Sec. 25. 

When a person who has the actual custod 
of a minor refuses to hand over the said minc 
to the person who has the constructive custod 
and the lawful right to actual custody, the 
there has been a “removal” within the meanin 
of Section 25, Guardian and Wards Act. 

Where a husband has obtained a decree fc 
restitution of conjugal rights against his minc 
wife, he is not precluded from seeking a remed 
which is otherwise open to him under the Gua: 
dian and Wards Act. In his capacity as dec 
ree-holder he is at liberty to take out executio 
of his decree for whatever it may be worth an 
in his capacity as natural guardian of his mino 
wife he has a right to apply for her custod 
under Section 25, Guardian and Wards Aci 
SHEOKUMARI v. MATHURA RAM. 21: 
Sec. 25—Scope of—Husbend obtain 
decree for restitution of conjugal rights agains 
minor wife—Whether can apply for ber cus 
tody under Sec. 25. 

Where 2 husband has obtained a decree fo 
restitution of conjugal rights against his mino 
wife, he cannot apply for her custody unde 
Section 25, Guardian and Wards Act. Su» 
Kumari v. MATHURA Ram. 93. 
——Secs. 31(1), 34(e) end 32—Cour 
granis permission to guardian to borrow mone 





& | for minor on promissory note—When minor 


estate bound to repey loen. 

When an order of the Court has been mad 
authorising the guardian of a minor to borrow 
money for the minor on the basis of a promis 
sory note, the lender of the money is entitle 
to trust to that order, and he is not bound t 
enquire as to the expediency or necessity of th 
loan for the benefit of the minor’s estate. L 
any fraud or underhand dealing is brough 
home to him, that would be a different matter 
but, apart from any charge of that kind, he i 
entitled to rest upon the order, and the minor’ 
estate would be bound to repay the loan 
BENARES BANK LTD., SAHARANPUR THROUGE 
THE AGENT v. Dip CHAND (MINOR) THROUGE 

"154 
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JARDIAN AND WARDS ACT (VIN 
1890), Sec. 34(d) . l 
——Sec, 34(d)—Scope of order under. 

The only order which 2 court can under 
ction 34(d), Guardian and W Act, is 
the payment of the balance on the accounts 
ribited by the guardian and not on the basis 
accounts as may be discovered after an ela- 
rate investigation. RANGNATH (MIsBA) v. 
JRARI Lan (MIRA). - 36 
——Sec.°41(3) and (4)—Powers of the 
mrt under 


Under Section 41(3), Guardians and Wards 
st, the court has no power to record a definite 
ding as to the exact amount due by the 
ardian as a result of an enquiry and to order 
e guardian to pay what was found to be due 
ym him, and the only direction that the court 
n give under Section 41(3) is to order the 
ardian to deliver such property and accounts 
the minor as are admitted by him to be in 


} possession. 


When the guardian applies for a aap 
ider Section 41(4), the proper thing for 

urt is to issue a notice to the minor. If the 
inor has no objection the discharge may be 
ven. If however he has any objections, the 
wurt will look into the objections and if it is 
tisfied prima facie that there is some force in 
£ objections it will refuse to declare the guar- 
an discharged from his liabilities and direct 
e minor to obtain redress by means of a suit. 
he question of discharge will naturally abide 
e result in such a suit. RANGNATH (Misra) 
Murari Lat (Misra). 36 


AGH COURT RULES, Chapter I, Rule 1 
v) end Limitation Act, Sec. 5—Appeal 
dued at Rs. 1,600 filed beyond time—Apfii- 
tion under Sec. 5, Limitation Aci—Not 
paralely valued—Whetber can be dismissed 
y single Judge. 

An appeal valued at Rs. 1,600 was filed after 
ie expiry of the limitation prescribed by law, 
id an application under Section 5, Limitation 
ct, was made, This application, which was 
ot separately valued, was heard by a single 
idge who dismissed it. Subsequently the appeal 
ras put up before a bench of two judges for 
iamissal, and it was contended that the order 
E-the single judge was xlfra vires inasmuch as 
a application under Section 5, Limitation Act, 
aade in an appeal which was not cognizable 
y a single judge could be disposed of effective- 
7 only by a bench of two judges. Held, that 
he value of the application under Section 5 
eing taken to be less than Rs. 2,000, the single 
idge who dismissed the application had juris- 
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HINDU LAW 
diction to dispose of it under Chapter I, Rule 


.1 (iv) of the High Court Rules. - 


Chapter I, Rule 1(#v) of the High Court 
Rules requires at least by implication that an 
application thereby contemplated should be 
specifically valued ahd such valuation should 
appear on the face of it. Durca v. LAKHA- 
PAT RAI. 1 
HINDU LAW — Adoption — Prohibition 
against a widow adopting any boy except the 
boy nemed by the busbend—When made out. 

A Hindu in a written authority to adopt 
directed that his wife should take in adoption 
a boy that any of his paternal uncle’s sons may 
get and she was to wait for seven years to see 
whether such a boy was born, and provided 
that “after seven years J’s younger boy, B, 
should be taken in adoption _ If this boy 
does not exist, which God may forbid, any boy 
can be taken in adoption.” The boy’s mother 
having declined to give B in adoption, the 
widow adopted B’s elder brother. On objec- 
tion being taken to the validity of the adoption 
on the ground that it contravened the written 
authority, beld, that the adoption was not pro- 
hibited and was valid and that there was no 
direction either explicitly made or clearly in- 
tended to limit the discretion of the widow in 
such a case as in fact occurred. A direction to 
operate as a prohibition against a Hindu widow 
adopting any boy to her husband as a son except 
the boy named by him must be explicitly made 
and clearly intended by the husband to limit 
the discretion of his widow for all time and on 

occasion on which otherwise after his 
death his widow might validly make an adop- 
tion for him. JAGANNATH Rao v. Ram- 
BHAROSA. 874 
Alienation—Father of a joint femily— 
Whether can bypothecate ancestral property by 
way of security for payment of rent which 
world fall due under a lease executed by bim- 
self—Witbhout proof of legal necessity or bens- 
fit to estate. 

Where the father of a joint Hindu family 
creates a charge upon the ancestral p as 
security for the payment of the rent which 
would fall due under a deed of lease which had 
been executed by himself and which has been 
found to have been executed without the exis- 
tence of legal necessity or benefit to the estate. 
Held, that in case there is no antecedency (in 
point of time and in fact) of the liability under 
the lease, the hypothecation of joint ancestral 
property by way of security would not be valid 
in such a case. BHARATPUR STATE THROUGH 
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Mayor H. W. C. ROBSON, ADMINISTRATOR v.| the true construction of the award and on | 
Sri KrisHAN Das. 236 | true construction the widow took the proper 
Alsenation—Joint Hindu femily— | given to her as its absolute owner even thou, 
Menager mortgages joint femily property to ae claim before the arbitrators was original 
pey off pre-emption decree—Whether mort-|a claim by a Hindu woman to take her hu 
gage binding on family—Ancestral cheracter of | band’s estate by inheritance, and by the de 
property—Onus of proof. of gift the widow conveyed an absolute rig 
A mortgage of joint family property by the| to her daughter. Held, further, that if t 
maia f 2 joint Hindu family in order to |facts had been that A at the time of his dea 
ger of a join u y in í i 
raise money to pay off a pre-emption decree |was separated from his brother, this ward cou 
mey be a mortgage executed for the benefit of | have availed the plaintiff nothing against a clai 
that family and for the benefit of the property | by A’s revermoners. ae the face of the by 
and consequently binding upon the saction it was not such a compromuse> 
and the family. Grea in bih such | Hindu widow as could be held binding upon h 
a mortgage might bind the family and the aan reversioners. NATHU LAL v. p 
family property pointed out. . 

Where in a joint Hindu family consisting of | Deughters—Succeed to father’s estate- 
father and son, the father mortgages certain Nature of estate—W bether one of the denghte 
property and in a suit for sale by the mortgagee can alienate pert of estate. 

a final decree for sale is passed against the} Hindu daughters are, in a legal sense, Ol 
father and the mortgagee proceeds to sell the heir to their father, and succeed to his esta 
mortgaged property, and thereupon the son sues |as joint tenants with a right of survivorshi 
for a declaration that the property being an- | One of the two daughters holding the esta 
cestral could not be sold in satisfaction of the jointly is not entitled whether there is leg 
mortgage decree, beld, that the onus of estab- | necessity or not to make an alienation of an 
lishing that the mortgaged property was an- | part of that estate so as to bind her sister « 
cestral lay upon the son. DHAra Sinau y.|the other reversioners. CHHATTAR SINGH 1 
BHARAT SINGH. 323 | Huxum Kunwar. 39 
— Compromise by widow—Hindu dies— Hindu daughter succeeds to father’s pre 
Dispute between bis widow end bis brother—| perty—Alienation by—Of property of be 
Arbitration—Brothers beld to be joint bnt| father—Her sons, A and B (minor), join i. 
widow awerded a portion of the joint property| sale deed—Deughter dies—A and B succeed t 
—Construction of swerd—Absolute title given | their maternal grandfather's property jointly— 
to widow—Awerd when not binding on rever-|B dies—A sole owner—A dies—B’s sons sue fo 
sioners. possession of property covered by sale deed— 

On the death of A, a Hindu, a dispute arose | Estop pel. 
between his widow and his brother. The] A Hindu daughter succeeded to her father’ 
widow claimed to be the heir of A on the property. She along with her two sons, A ani 
ground that he was separate from his brother, | B, the latter being minor, sold the property 
whilst the brother claimed that he being joint | The daughter died in 1919; B died in 1924 
with A, A’s interest passed to him by survivor-| and A died in 1926. Within twelve years o 
ship. ‘The arbitrators to whom the dispute was | the death of the daughter, the sons of B brough 
referred held that A at the time of his death | the Present suit for possession of the property 
was joint with his brother but awarded thel covered by the above-mentioned sale deed 
widow a portion of the joint property. Subs- Held, that on the death of the daughter A anc 
quently the widow gifted a portion of this pro- | B succeeded to the property of their materna 
perty to one of her daughters. On the death | grandfather jointly with right of survivorshiy 
of the daughter the plaintiff, the only son of a|and therefore after the death of B in 1924 A 
brother of her husband and as such the only | became the sole owner of the property, anc 
person entitled to succeed to the gifted pro-| after A’s death the plaintiffs could claim the 
perty of which (according to him) she was the property only as heirs of A and as A, if he had 
full owner, sued the defendants, who claimed brought the present suit, would be met with 
to be in possession as the reversioners of A. | the plea of estoppel inasmuch as he had joined 
Held, that on the finding that A at the time |in the sale deed, the plaintiffs as the successors 
of his death was jofnt with his brother, the sole | of A are also estopped from questioning the 
question decisive of the rights of the parties is | sale deed and their suit is liable to be dismissed. 

© . 
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‘INA (MsT.) v. BHAGWATI Prasan (MAJOR). 
1230 
——Jeins—Adoption—Jain widow can adopt 
thont busbend’s authority or permission of 
: kinsmen—Right of adoption—Not affected 
‘nature of property to which widow succeeds 
Enquiry into motive irrelevant. 
The custom under which a Jain widow can 
opt a sor to her husband without her hus- 
nd’s authority or permission of his kinsmen 
s been recognised by judicial decisions since 
33 in different parts of the country, and 
ese decisions are- sufficient to hold the exis- 
ace of the custom, and it is no longer neces- 
ry to prove it in each case by oral evidence. 
ere is no reason for making any distinctian 
the custom in cases where the widow suc- 
eds to the self-acquired pro and ances- 
u property of her husband. nature of 
: property, that is, whether it is self-acquired 
ancestral, would affect the rights which the 
dow would acquire in it, but not the widow’s 
‘ht of adoption. 
Whenever a widow has in herself full and 
æ power to adopt without any person’s per- 
ssion, any inquiry into her motives is irre- 
rant. Banarst Das v. SuUMAT PRASAD. 
1237 
——Joint fomily—Copercener merely re- 
ances bis claim to part of joint properiy— 
bether extinction of bis joint interest bronght 


ont. 

Under the Hindu Law where a coparcener 
ntinues to be joint with the other members 
d merely renounces his claim to a part of the 
nt property, he does not thereby bring about 
_ extinction of ownership in such property 
th the result that other members become 
tomatically the sole owners of the property. 
oless there be circumstances which amount 
a complete estoppel so as to prevent the per- 
a who has surrendered his interest from 
aiming it, such a surrender would not have 
e effect of preventing him from claiming the 
operty again, particularly if there was no 
msideration for the surrender. Even if there 
d been any consideration it may in some cases 
open to a court to allow him to claim back 
e property and allow damages for the breach 
the contract committed by him. 

The text of the Mitakshara, Chapter I, Sec- 
yn 2, Paragraph 12 obviously refers to the 
se where 2 member goes out of the family 
| receipt of a part of family property, and 
œs not support the contention that a copar- 
ner can renounce his interest. SHOK HARAN 
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PrasaD SINGH v. Fem Fagor CHAND SARJU 
PRASAD. 680 
— Joint femily—Deed—Se peration of one 
member from the otber members of the family 
—No seperation of interests of otber members 
in praesenti—Severence of status postponed to 
a future time—Whether such a contract valid. 
The male descendants of one S executed a 
deed, by which B, a grandson of S, separated 
from the other members of the joint family on 
receiving one-fifth share of the family estate. 
In lieu of that share, the immovable properties 
specified in list (b) of the deed were allotted 
to him. The first clause in the deed not only 
gave a one-fifth share to B, but also stated that 
the remaining four-fifths of the estate will be 
divided in five equal shares, each of which will 
be given to each of the five groups of the other 
members named therein. The third clause pro- 
vided that the other members were to get the 
immovable properties specified in list (s) and 
the outstandings detailed in list (c); but these 
properties were not partitioned amongst them. 
The sixth clause stated that M, who was the 
senior member of the family, and who had no 
male issue, surrendered his own share in the 
estate; and in compliance with his wishes the 
clause stated that the remaining members “shall 
during the lifetime of said M, live as members 
of one family,” and that after his death parti- 
tion shall be effected according to the shares 
mentioned in the first clause. The eighth 
clause was in these terms:—'‘So long as the 
sharers other than B of us remain joint without 
effecting a division according to the shares men- 
tioned in paragraph 1 hereof, the family shall 
be treated as an ordinary undivided Hindu 
family subject to the law of survivorship.” 
Held, that the operation of the first clause was 
postponed until after the death of M. A cove- 
nant of this character does not effect an im- 
mediate severance of status, but postpones it 
to a future time. Until that time comes, there 
is no separation of interests, and the members 
hold the estate as joint tenants. It is possible 
that during the interval some members may 
die without leaving any male issue, and in that 
case the stipulation as to the shares would not 
take effect, and the estate would be divided 
among a smaller number of co-parceners, each 
of whom would get a larger amount than the 
stipulated share. The result is that there is no 
separation of interests is pressenti; there is only 
a contract as to what is to Be done in “future, 
and such a contract is not invalid, though it 
may be rendered inkffective by change of cir- 
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cumstances. PURNANANTHACHI v. T. S. 
GOPALASWAMI ODAYAR. 1094 
Joint femily—Mort gage by some mem- 
bers—Family necessity not proved—But mort- 
gage beld binding on mortgaged property as the 
property was subsequently acquired by mort- 
gagors—W hether in such a case necessity for 
contractual rate to be proved—interest—Agreed 
to in a deed—W ben not deemed to be excessive. 

In a suit on the basis of a mortgage executed 
by some members of a joint Hindu family, the 
trial court found that the mortgage was not 
made for any family necessity and was there- 
fore not binding on the joint family. But as 
the property mortgaged was subsequently 
acquired by the mortgagors, the court found 
that the mortgage was valid and binding on the 
property mortgaged. In decreeing the claim 
the court reduced the contractual rate of in- 
terest on the ground that there was no necessity 
for borrowing money at that rate. Held, that 
when once mortgage was held to be not 
binding on the joint family, the validity of the 
terms of the mortgage will have to be deter- 
mined under the Contract Act and not under 
the provisions of the Hindu Law. According- 
ly the rate of interest provided in the mortga 
deed cannot be reduced on the ground dhar the 
mortgagees have failed to show that there was 
necessity for the mortgagors to borrow at the 
contractual rate. 

Case law bearing on the question as to when 
the interest agreed to in a deed should be award- 
ed by the court discussed. - BANARSI Das ~v. 
COLLECTOR OF SAHARANPUR, AS MANAGER 
CourT oF WARDS. 1262 


Joint famiy—Power of father to divide 








the property—Effect of —One member of joint | ed 


family seperates—Effect of—Severence of joint 
status—When takes place—Document shows 
division of right—Effect on document of subse- 
sabi conduct of the perties—Members of 
amily make statements which serve their pur- 
pose or proceed upon ignorance of true position 
—Not to be taken into consideration in deter- 
mining nature of their interest in the estate. 
The father of a joint Hindu family has the 
power to divide the property at any time during 
his life without the consent of his sons, and, if 
he makes a division, it has the effect of sepa- 
ag eae only the father from the sons, but 
also the sons inter se. 

In many cases it may be necessary, in order 
to ascertain the skare'of the outgoing member 
of a joint Hindu family, to fix the shares which 
the other coparceners are ér would be entitled 
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to, and in this sense, subject to the questic 
whether these others have agreed to remak 
united or to reunite, the separation of one is saw 
to be a virtual separation of all. It is a settk 
rule that when the members of a family hol 
the family estate in defined shares, they canne 
be held to be joint in estate. But no defin: 
ment of -shares need take place, when tH 
Separating member does not ceive an 
share in the estate but renounces bb 
interest therein. His renunciation merel 
extinguishes his interest in the estate, but do 
not affect the status of the remaining membe 
quoad the family property, and they contin» 
to be coparceners as before. The only effe» 
of renunciation is to reduce the number of tH 
persons, to whom shares would be allotted, » 
and when, a division of the estate takes plac 

A division of right or a severance of the joim 
status may result, not only from an agreeme» 
between the parties, but from any act or tram 
action which has the effect of defining the 
shares in the estate, though it may not partitic 
the estate. Lf a document clearly shows a div 
sion of right, its legal construction and effe 
cannot be controlled or altered by evidence « 
the subsequent conduct of the parties. 

It sometimes happens that members of tH 
family make statements which serve their pw 
pose or proceed upon ignorance of the true pos 
tion; and it is not their statements, but the 
relations with the estate, which should be take 
into consideration in determining the nature ¢ 
their interest in the estate. ALLURI VENKAT: 
PATHI RAJU AND ANOTHER v. DANTULU> 
VENEATANARBASIMHA RAJU. 103 

Joint famtly—Se paration—W ben effec. 





A member of a joint family may effect 
separation in status by giving a clear and unmi 
takable intimation by his acts or declarations « 
a fired intention to become separate, eve 
though he goes on living jointly with the oth 
members of the family, and there is no divisio 
of property. RAMASRAY PRASAD CHOUDHAR 
v. RapHica DEVI. : 2 
Legal necessity—Joint family of fath 
and minor sons—Money borrowed on securit 
of ahs for completing an unfinished bons: 
and for financing a business carried on by fathe 
for sometime—Business mainstay of family— 
Whether legal necessity proved. 

Where the father of a joint Hindu famil 
consisting of himself and his minor sons bor 
rowed money on the security of property for th 
purposes of completing an, unfinished hous 
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rich would have suffered considerable damage 

it was not immediately completed, and for 
lancing an iron foundry business which had 
en carried on by the father for some time and 
hich was the mainstay of the family, beld, that 

the circumstances there was legal necessity 

r the loan in question and that being so the 
ortgaged property whether ancestral or not 
as bound end so were all the members of the 
mily. Ram Prasap v. BisHaAmMBHAR NATH. 

105] 

—— Tegal mnecessity—Mortgage of joint 
mily property—Subsequent pert payment of 
rincipal—One portion of mortgage debt for 
gal necessity end the other not so—Whether 
editor can appropriate whole of emount (pre- 
lonsly pet) towards portion of debt not for 
gal necessity. 

The manager of a joint Hindu family 
recuted a mortgage of joint family property 
1 favour of the plaintiff. Later a sum of 
ney was paid to the plaintiff in part payment 
f principal. At the time of payment there 
ras no specification that the amount or any 
art of it was being paid or recetved towards 
hat portion of the mortgage debt which may 
e for or without legal necessity. In the suit 
o the basis of the mortgage the plaintiff’s case 
ras that the whole of the mortgage debt had 
een taken for legal necessity and was there- 
ore binding on the family. The contesting 
efendants took up the position that no part of 
he mortgage debt had been borrowed for any 
iwful necessity and was therefore due persan- 
lly from the manager. The trial court held 
hat the entire amount had been borrowed for 
gal necessity. But on appeal a bench of the 
ligh Court held that a portion of the debt was 
or legal necessity and E other portion not so. 
| question then arose as to whether the plaintiff 
ould appropriate the whole of the amount 
previously paid) towards that part of the debt 
yhich bad not been proved to have been for 
egal necessity, and on this question being re- 
erred to a full bench it was beld that in such 

case the amount previously paid must of a 
ecessity go towards the discharge of the whole 
lebt treating it as ane single debt, and no ques- 
ion of appropriation in the strict sense arises. 
t would be just and equitable to distribute the 
yvayment rateably between the two portions as 
‘ound by the Court. This would be all the 
nore so, if the creditor maintains till the time 
if the passing of the decree by the first Court 


hat the whole debt was one debt binding on the | the family. 


ntire fanmily and leaves it to the Court to 
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decide the matter. 

But where at the time of the mortgage, or at 
least at the time of the payment, it is definitely 
known that one portion of the debt was for 
legal necessity and another portion not so, it 
may be possible to treat the two portions of the 
debt as distinct debts, and the creditor (in the 
absence of any specification by the debtor) can 
appropriate the payment towards one or the 
other portion. In parti , if the payment 1s 
made by the executant himself, the creditor may 
well appropriate it towards that portion of the 
debt hich wes due from the payer himself. 
GAJRAM SINGH v. KALYAN MAL. 1224 
Legal necessity—WHlow—Mortgage by 
—Suit by mortgagees efter a long period of 
time—Pencity of evidence for legal necessity 
cannot be supplemented by presumptions. 

Tey Banapur v. RapHa KisHAN-Gop! 
KISHAN. 1373 
—— Marrisge—Between members of sub- 
castes velid—Husbsnd’s desertion or abendon- 
ment of bis wife—Custom dissolving marriage 
tie—Re-merriage by women—Custom valid. 

Under the Hindu Law a marriage between 
persons belonging to two sub-castes or divisions 
of a twice-born class is valid. A custom under 
which abandonment or desertion of the wife by 
her husband dissolves the marriage tie and sets 
her free to contract another marriage is valid 
and re-marriage of a woman who had been s0 
deserted or abandoned is also valid. Gop! 
KRISHNA KAsAUDHAN v. Jacco (MsT.). 819 
———Marrisge—On death of first busband 
widow remarries a person belonging to seme 
‘otra as that of ber fatber—Wbheiber second 
marriage valid. 

Upon marriage a Hindu girl passes out of her 
father’s ‘gotra? and passes into her husband’s 
‘gotra’. Accordingly where on the death of her 
first husband she marries again a person whose 
‘gotra’ is the same as that of ber father, her 
second marriage is not invalid. RapHa NATH 
MuKERJI vV. SHAKTIPADO MUKERJI. 970 
Mitekshere—Partition suit—DPreliminary 
decree—Wife’s share declared—When she be- 
comes owner of the shere. 

According to the Mitakshara law the mother, 
grandmother or wife of one of the members of 
2 joint family is entitled to a share when the 
members of the joint family divide the family 
estate between themselves by metes and bounds, 
but no right to such share is conferred upon 
her by a mere severance ofethe joint status of 

A preliminary decree in a parti- 
tion suit declaring her right to a particular 
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share does not make her the owner of such a 
share until the division is actually made as she 
-has no pre-existing right in the estate except a 
right of maintenance. PRaTAPMULL AGaR- 
WALA élias PRATAPMULL BAGARIA y. DHANA- 
BATI Bist alias DHANOO Bm. 89 
Religions Endowment—Permeneni lease 
or absolute alienation of debutter property—By 
manager of a temple or sebeit of a family idol or 
head of a math—Not void ab initio—But bind- 
ing on grantor during bis tenure of office. 

A permanent lease or absolute alienation of 
debutter property is beyond ordinary powers of 
Management whether in the case of the head 
of the Math, the sebait of a family idol or the 
dharmakarta of a temple, and such alienations 
can be justified only by proof of necessity for 
„the preservation of the endowment or institu- 
tion. An alienation made by 2 manager in 
excess of his powers is not void from its incep- 
tion but is binding on the grantor during his 
tenure of office. The right of each successive 
Manager to authorise, create or continue a new 
tenancy for the period of his managership must 
be taken in the case of a public temple or a 
family idol to be the same as in the case of a 
math. DAWASKHAMANI PONNAMBALA DESI- 
KAR AND ANOTHER y. PERIYANAN CHETTI. 

977 
———Saccesston—Sister—Hindu Lew of In- 
heritence (Amendment) Act, II of 1929— 
Whetber retrospective—When appliceble—Pre- 
snm prive reversioners partitioning property with 
widow—W bether agreement binding on actual 
reversioners. 

Act If of 1929 is applicable to cases where 
the last male owner had died before the Act 
came into force but the succession to the estate 
opens on the death of a widow or other limited 
owner after the passing of the Act. 

A Hindu died before 1926, leaving two 
widows, a step-mother, a sister, sister’s son, arid 
three male collaterals, the latter being, as the 
Jaw stood at the time, then the nearest rever- 
sioners to the estate. There were some disputes 
in the family which were settled in 1927 by an 
agreement under which a portion of the estate 
was given to the reversioners absolutely, and 
the remainder was left in possession of the 
widows for life. The sister was no party to the 
agreement. After the passing of Act H of 
1929 she brought the present suit for a declara- 
tion that the agreement would not be binding 
on the actual revetsioners to the estate. Held, 
that the plaintiff as sister had a reversionary 
right in the estate, and that*as under the agree- 
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ment the then presumptive reversioners h; 
virtually partitioned the estate for their ow 
benefit, they were not acting in a representatir 
Capacity and the agreement would not be bin 
ing on the actual reversioners. RAJPALI Kun 
WAR v. SURJU RAL 65 
Widow—Alienation—Gift in favour « 
an educational institution—Whetber valid- 
Reversioner—W ben estopped fromeclaiming | 
such, 

Where a Hindu widow, in possession of h 
husband’s estate as a limited owner, makes 
gift of a portion thereof to an educational inst 
tution, beld, that under the Hindu Law such 
gift cannot be classed as a gift made for a pu: 
pose which would conduce to the spiritual bene 
fit of the deceased owner, and the gift mu: 
therefore fail. SoHAN LAL v. BHAGWAT 

18 
Widow—Alienation—Legal necessity- 
Lapse of time—Rsle as to presumptions—Prai 
tice—A ppeal—Credibilsty of witnesses—W he 
appellate court cen differ from court of fir 
mistance. 

In a suit by the reversioners questioning th 
validity of the alienations made by a Hind 
widow, it cannot be contended on behalf of th 
transferees that owing to the mere lapse o 
time, as a matter of law, necessity should b 
presumed. Regard must be had to the amoun 
of evidence likely to be available after the laps 
of a long time and presumptions should b 
allowed to fill in gaps disclosed in the evidenc 
and thus supplement it. But where there i 
evidence justifying the conclusion that th 
alienation was not for legal necessity, presump 
tions to contradict that evidence would be ou 
out of place. 

It is open to an appellate court to differ fron 
the court which heard the evidence, where it i 
manifest that the evidence accepted by suc] 
court of first instance is contradictory or i 
any substantial degree shaken by cross-examinaz. 
tion or is so improbable as to be unbelievabl 
or is for other sufficient reasons unworthy o 
acceptance, BHORAJ v. Sra RAM. 75° 
Widow — Maintenence — Amount o 
maintenance fixed under deed of family settle. 
ment—wW bether civil court competent to alte: 
amount of maintenance. 

When the amount of maintenance of a widow 
is fixed under a deed of family settlement anc 
the deed embodies a settlement of the widow’: 
claim for maintenance, a civil court is com- 
petent to increase or reduce the amount oj 
maintenance according to the circumstances o] 
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family. MUKANDI v. JAGANNATH. 1259 
——Widow—Power to alienate busbend’ 
ate—Legal necessity or benefit to the estate 
Example of alienation advantageous to the 
ste—W hether widow bound to pey husbands 
$ ont of income of sale—Interest—Stipule- 
» to pey compound interest in the event of 
‘anli—At a rate higher then that of simple 
erest—Penal. 

The power of a Hindu widow to alienate the 
ate inherited by her for -purposes other than 
igious or charitable is analogous to that of 
nanager of an infant’s estate, as described in 
case of Hunoomen Persend Panday, 6 Moo. 
4.393. She can alienate it, not only for legal 
sessity, but also for the benefit of the estate. 


A Hindu widow, who had inherited her hus- 
id’s property for a widow’s estate, entered in- 
a compromise with a creditor of her husband. 
e terms of the compromise were embodied m 
lecree, which was made against the widow. 
e compromise provided inter alia that the 
‘retal amount which represented the debt duc 
mm her husband was to be paid in five years 
th interest and a village was hypothecated as 
urity for the principal sum and interest. It 
s conceded that this compromise decree was 
iding on the estate. In 1888, when the 
-iod of five years expired, the debt remained 
paid; and the widow satisfied the decree by 
inting the creditor a simple mortgage of the 
lage, which was in the circumstances an act 
rantageous to the estate. She made an effort 
meet her liability under the mortgage of 
88; and if she did not succeed, she was not 
any way to blame. Her income was barely 
ficient for her maintenance, and she was not 
und to pay the debt out of that income. 
> could have discharged the debt by making 
ale of the village, but that would have dep- 
ed her of her maintenance. She had, there- 
e, no alternative but to execute, in lieu of 
: mortgage of 1888, another mortgage m 
)3, and, after making some payments, a third 
wtgage in 1911, on which the present suit 
s founded. Held, that both these mortgages 
ist, in the circumstances, be regarded as the 
essary consequence of the first mortgage, 
ich could not be challenged. Accordingly the 
rtgage sought to be enforced must be held 
be binding on the estate. ; 
A stipulation for the payment of campound 
erest, in the event of default, at a rate higher 
in that of the simple interest, is in the nature 
a penalty. Raya KaANDUKURI VENKATA 


INCOME TAX ACT (XI of 1922), Sec. 3 


HANUMANTHA BHUSHANA Rao GARU ~v. 
GADE SUBBAYYA. 1191 
HINDU LAW OF INHERITANCE 
(AMENDMENT) .ACT (O of 1929), 
Sec. 2—Act applicable to all successions open- 
ing after it bad come into force. 

On the death of a Hindu, which took place 
before the Hindu Law of Inheritance (Amend- 
ment) Act I of 1929 came into force, his 
grandmother succeeded to his estate. On her 
death, after Act II of 1929 had come into force, 
the sister of the last male owner claimed to be 
the heir under Act II of 1929, beld, that Act 
Il of 1929, was applicable to all successions 
opening after it had come into force and the 
sister was the rightful heir. Ray Deo SINGH 
y. JANAK Ray KUARI 


64 
HUSBAND AND WIFE—Wife’s debts— 


Husband’s liability. 

The liability of a husband for his wife’s debts 
depends on the principle of agency, and he can 
only be liable when it is shown that he has 
expressly or impliedly sanctioned what the wife 
has done. RoBINson (Mer. E. T.) v. Mars. 
R.-V. Rice. 50 
INCOME TAX ACT (XI of 1922), Sec. 3 
—"Association of individnals’—Meening of. 

The expression “other association of indivi- 
duals” in Section 3, Income Tax Act (XI of 
1922), should be construed ejesdem generis with 
the word immediately preceding, that is, the 
word “firm”. ‘Thus, before there can. be an 
association of individuals within the meaning of 
the section, it must first be shown that the 
association has at least some of the attributes 
of a firm or partnership, though not in the 
strictly legal sense of the term. 

The mere appointment by a body of co- 
owners of a common collecting agent will not 
convert such body of co-owners into an associa- 
tion of individuals within the meaning of Sec- 
tion 3, Income Tax Act. MOHAMMAD ASLAM 
v. COMMISSIONER OF INcome Tax, U. P. 

1109 
— Sec. 3—Income does not suffer tax be- 
cause of device adopted by assessee—W bether 
I. T. O. cen assess the seme in subsequent years. 


The mere fact that a certain income has not, 


suffered tax because of a device adopted by the 
assessee would not enable the department to 
assess the same in subsequent years when the 
device becomes apparent to the department. It 
is only when according to a particular system 
adopted by the assessee allocatjons are made not 
in the year when the amount is received but in 
later years that the jncome so allocated can be 
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INCOME TAX ACT (XI of 1922), Sec. 4 


said to be the income liable to be considered in 
the assessment year. RATAN CHAND LALLU 
MaL (Messrs)—In the matter of. 549 
——Sec. 4—Assessees—Trustees of Ys estate 
—ControHing interests in compaenies—Com pa- 
fies beld large reserve funds of accumulated 
profits—Assessees required funds to pay estate 
duties—Scheme devised to provide funds for 
such duties—Compenies issued bonus deben- 
tures and allotted them as fully paid emong 


' shareholders—Debentures aie waht paid off 


com pansies—W hether bonus debentures consti- 
tuted income within meaning of Sec. 4. 

The assessees who were trustees of Y’s estate 
held controlling interests in numerous compa- 
nies. ‘[hese companies held large reserve funds 
of accumulated profits. The assessees required 
large funds to enable them to pay duties in 


relation to the estate of Y. In order to pro- 


vide funds for such duties the companies by 
resolutions duly passed issued bonus debentures 
to their shareholders and applied accumulated 
profits in satisfaction of the amount due on 
the issue of bonus debentures, which were sub- 
sequently paid off by the companies. On a 
question being raised whether these bonus 
debentures constituted income, profits or gains 
within the meaning of Section 4 of the 
Income Tax Act, beld that they did not 
and were accordingly not liable to income 
tax. COMMISSIONER OF INCOME TAx, BEN- 
GAL yv. THE MERCANTILE BaNx or Inpa, 
LATED. 904 
Secs. 4(3) (#) end 6 (vi)—Assessee 
—Chember of Commerce—Compeny limited 
by guarentee end registered under Sec. 26, 
Companies Act—Object—To provide facili- 
ties of trade end to improve business—Income 
—Payments in the shape of commission and 
registration fee on each forward contract regis- 
tered ‘with compeny—W bether association in- 
icorporated under Sec. 26, Companies Aci is 
exempt from tax—Whether assessee company 
is a charitable institution within meening of 
Sec. 4(3) (#)—Whether such income is tax- 
able as income from ‘other sourcey within 
meaning of Sec. 6 (vi). 

The assessee, the Chamber of Commerce at 
Hapur, was a company limited by guarantee 
which was registered under Section 26 of the 
Companies Act. The object of this association 
was to provide facilities of trade and to improve 
business. The income of the assessee—a 
from admission fees and subscription which 
were héld to be efempt from tax—consisted of 
payments in the shape of commission and regis- 


46 





INCOME TAX ACT (XI of 1922), Sec. J 
(2} (a) 

tration fee on each forward contract registen 
in the books of the assessee company. Hel 
(1) that an association incorporated und 
Section 26, Companies Act, is not exempt 
such from being assessed to income tax. (2 
that the assessee was not a ‘charitable instit 
tion” within the meaning of Section 4(3) (ii 
Income Tax Act. (3) that since it had be 
conceded—whether rightly or wrongly 
the Income Tax Commissioner in his stat 
ment of the case that the payments in ct 
shape of commission and registration fe 
were not income from ‘business,’ it must — 
held that they were not taxable as incor 
from ‘other sources’ within the meaning | 
Section 6 (vi), Income Tax Act. CHAMBI 
OF COMMERCE, HAPUR y. COMMISSIONER ( 
[Income Tax, U. P. 10£ 
— c. 10(2) (vi) —Original cost there 
to the assessee’—Meaning of —A new compe 
succeeds five pitied in business—Asse 
acquired from predecessor companies at the 
written down value—Depreciation allowan. 
—To be based on value of assets when a 
quired—Not on orignal cost to predecess 
companies. 

The respondent company was incorporati 
to acquire, take over, amalgamate with a 
carry on the business of five limited companie 
The buildings and machinery of the fò 
companies were not taken over by the respos 
dent company at the actual cost thereof to t) 
said five companies, but at their written dow 
value, Held, that the respondent compar 
was entitled under Section 10(2) (vi) of tl 
Indian Income Tax Act to depreciation alloy 
ance on the assets taken over from the five pr 
decessor companies calculated on the value | 
which those assets were taken over by the re 
pondent company from the predecessor con 
panies, and not upon the original cost of tho 
assets to such predecessor companies. Cox: 
MISSIONER OF INCOME Tax, Mapras v. Buc 
KINGHAM AND CARNATIC COMPANY, LIMITE! 
MAprRAS. 72 
——Sec. 14(2) (4)—Interpretetion of- 
Dividends of a company received by shar. 
bolders—Part of the profits not liable 1 
assessment included in the dividends—W bethi 
exemption granted by Sec. 14(2) (a) covere 
entire dividends. 

Parts of the profits of 2 company being suc 
as were not liable to assessment in accordanc 
with Section 4 of the Indian Income Tax Ac 
were excluded from such assessment, but wer 
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(COME TAX ACT (XI of 1922), Sec. 23 


Juded in the dividends declared and distri- 
ted between the shareholders of othe conr- 
ry. Held, that the exemption granted by 
stion 14(2)(6) of the Income Tax Act 
rered the entire dividends received by the 
reholders irrespective of the consideration 
iether the company had or had not been 
essed to income tax on every part of the 
rfits earned by the company. COMMISSIONER 
Income Tax, BENGAL v. THE HUNGES- 
RD INVESTMENT TRUST, LIMITED. 927 


— Sec. 23—Assessment—Evidence fur- 
hed by books of assessee—W hen cen be over- 
The Income-tax authorities claimed to assess 
. H. K. company registered outside British 
dia in the name of the respondent company 
1 British India) as its agent under the provi- 
as of Section 42(1) and Section 43 of the 
come Tax Act, that is, upon the footing that 
the ‘previous year’ profits and gains 

arose to the H. K. company through its busi- 
ss connection with the respondent company. 
je respondent company produced account 
oks which contained entries tending to dis- 
ove that in the ‘previous year’ the H. K. 
mpany was in receipt of profits and gains 
om the respondent company‘ and also filed 
clarations called for by the Income-tax au- 
orities. But the latter made an assessment 
sbelieving the truth of the entries in the 
count books. Held, that the refusal to be- 
eve the evidence furnished by the books, in 
e absence of any positive evidence to the 
trary, was not sufficient to entitle the 
icome-tax authorities to make an assessment 
id the assessment was bad for want of evi- 
nce. Unless the books of an assessee are 
jected on the ground that the entries therein 
ere inconsistent or were shown by positive 
‘dence to be erroneous or fraudulent, the 
Ilue of the books as evidence cannot be over- 
rown. COMMISSIONER OF INcoME Tax, 
oMBAY PRESIDENCY AND ADEN v. THE Bom- 
ay Trust CORPORATION, LIMITED. 1204 
— Sec. 24—Scope of—Assessee—Pertner 
| a partnership firm—Portnership firm suffers 
ss dn accounting year—Whetber cen set-off 
is shere of loss against bis otber income— 
Vhether can claim set-off for sem be bad to 
sy Ga of bis partner being nnable to 
seet bis share of loss. 

An. assessee, who as a partner in a partner- 
hip firm, suffers a loss in the accounting year, 
an deduct his share of the loss for income-tax 


a TAX ACT (XI of 1922), Sec. 42 
1 
purposes from his other income. But he can- 
not at any time claim to deduct any sum which 
he may have to pay by reason of his partner 
being unable to meet his share of the loss in 
the said ip and for which be may 
have a right of contribution against his partner 
which right of contribution may be valueless 
on account of the partner’s insolvency. Rm. 
An. Ar. Ru. ARUNACHALAM CHETTIAR V. 
THE COMMISSIONER OF INcomME Tax, MADRAS, 
644 
——— Sec. 42(1)—‘Property—Meaning of. 

The word ‘property’ as used in Section 42 
(1), Income Tax Act, means something tan- 
gible, but is not confined to immovable pro- 
perty or to buildings or lands appertaining 
thereto. COMMISSIONER OF Income TAX, 
BomBay PRESIDENCY AND ADEN v. CURRIM- 
BHOY Epranim x Sons, Lrp. (As AGENT OF 
H. E. H. THe Naam or HyperanaD). 715 
—— Sec. 42(1)— Property —Mesning of — 
Losn by Nizem of Hyderabad to company in 
British Indis —Money received in Hyderabad-— 
Single monetary trensection—tnteresi on loan 
__Whether chergeshle to income-tax in the 
hands of the company as Nixem’s agent. 

The respondent, a limited company carrying 
on business in Bombay, borrowed on the secu- 
rity of shares and immovable p a sum 
of money in Hyderabad from Nizam of 
Hyderabad to be used in connection with its 
own business. ‘The instrument of agreement 
in respect of the loan, which was executed in 
Bombay, provided that interest at a certain rate 
was to be paid in Hyderabad, and the loan 
itself was to be repaid in Hyderabad by five 
annual instalments. The Nizam was entitled 
to appoint a representative to look after and 
protect his interests in connection with the 
securities, and the respondent company was to 
pay a remuneration to such representative. The 
respondent company was also to furnish the 
Nizam in each year with a certified copy of the 
balance sheet and the profit and loss account 
of its own business. The loan made by the 
Nizam was an isolated transaction. There was 
nothing to show that the Nizam had at any 
time had an interest direct or indirect in the 
respondent company. There was no proof that 
the Nizam was carrying on business of money- 
lending either in Hyderabad or British India. 
On these facts the respondent company was 
assessed to income-tax as agent of the Nizam 
in respect of the amount piid by the’ respon- 
dent company to the Nizam by way of interést 
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INCOME TAX ACT (XI of 1922), Sec. 66 
upon the loan in question. Held, that (1) 

was not a “business connection” in Bri- 
tish India within the meaning-of Section 42 of 
the Income Tax Act between the respondent 
company and the Nizam; (2) that the interest 
` income did not arise to the Nizam through or 
from any property in British India. Accord- 
ingly the interest, earned on the loan by the 
Nizam cannot be charged to income-tax in the 
hands of the respondent company as the 
Nizam’s agent. COMMISSIONER oF INCOME 
Tax, Bomar PRESDENCY AND ADEN V. 
CurnmsHor Enranm æ Sons, LIMITED (As 
AGENT or H. E. H. Tus Nizam or Hypr- 
ABAD) NOW IN LIQUIDATION. 715 
——SKec. 66—Judgment of High Cosri om 
a reference under Sec. 66-—Assessment ille- 
` gal—Tax to be refunded to assessee without 
Imposing condition, 


Where in consequence of the judgment of 
the High Court under Section 66(5), Income | 22Y evidence of custom and in the absence 
Tax Act, the assessment became illegal, the fe Aeran a the artery oa 
Commissioner of Income Tax cannot impose |/@W is that where a eat 
as 2 condition of refund of the tax which had been erected by defendant on land whi : F 
been paid that the assessee should undertake E E Si purposes of erecting 

be nsible f ° uilding, a rignt to remain in possessi 
SAI o Parag Daea Iie amoan: of the building as long as the building stan 


in Case an assessment were levied again or the} Of. 
tter taken appeal the Privy | It is not for the defendant to prove specifical 
Council. ine F ed what were the terms on which his ancestc 


Council. ComiassionER oF INcoME Tax, nic! 
BOMBAY PRESIDENCY AND ADEN v. THE Bom- | Were allowed to erect the building. Kanan 
Lan v. ABDULLAH, 2¢ 


BAY TRUST CORPORATION, LTD. 1204 REVE ACT ( fon 
————Sec. 66—Ohbinion Commissioner not LAND NUE Local ct 
i of a E 1901), Sec. 75—Scope of—Proprietary intere 


supplied to assessee with draft case—W beither l 
smed by the High Court under Sec. must be in the whole mabal. 
a >? $ nies pA Section 75, Land Revenue Act, deals wi 


complied with. 

the case of 2 whole mahal in which there a 

Where the opinion of the Commissioner on |. p ietors 

the various questions of law was not supplied aas i kA ESES sted po E 
to the assessee with the draft case, beld, that lea 7 TERE E eel ead E i 
under Section 66, Income Tax Act, the opinion doss PE nder that secti h : 
f the Commissioner is something different |, -7 7O% come un e Adena 
: aes eis ei being not known to the Land Revenue Ac 
rs pen case, and there Was | afarcanayart KESHAVA PRASAD SINGH Baus 
a complete compliance by the Commissioner pur v. BENT KUNWAR. 105 
with Rule 7 of the Rules framed by the High aa 141—Scope of —Whether applies 1 
Court under Section 66 of the Act. RATAN a decree-bolder under Sec. 221 of the Tenenc 
CHAND Larru Mat (MEsses)—In the matter | 4; of 1926. 


of. FTZ Section 141, Land Revenue Act, appli 
LAND ACQUISITION ACT (I of 1894), when the revenue is payable ‘to Government < 
Secs. 16 AA ad beving rights of | when the Collector takes proceedings und 
edsement over under acquisition—Entitled Section 184 of that Act on behalf of a lar 
to get compensation—Vesting of lend in Gov- 
ernment under Sec. 16—Rights of casement 
come to an end. 


Where a person has rights of easement over 
land under acquisitéon, he is a ‘person interested’ 
within the meaning of Section 3(b), Land 
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LAND REVENUE ACT (Local Act ` 
of 1901), Secs. 233(k) and 111 

Acquisitign Act, and can apply to the Coll, 
tor for compensation at the proper time; a 
on the ‘vesting of the land in the Governnx 
under Section 16, Land Acquisition Act, wh 
ever rights of easement he had over the la 
come to an end. ABDUL Karm KHAN v. T: 
MANAGING COMMITTEE, GrEoraeE Hi 
SCHOOL, THROUGH MURTAZA BEG, SECRETA 
AND MANAGER OF THE 8AID ScHdoL. 11 
LANDLORD AND TENANT—Lend gi 
for erecting a building—Permanent build 

















(less than Rs. 100 in value) sued for the ejec 
ment of the defendant whom they alleged 
be a tenant paying them ground rent for t 
site of the’ house of which the defendant w 
in occupation. Held, that in the absence 


bardar. Section 141 of the Land Reyenue A: 

is not intended to apply to a decree-holder un 

der Section 221 of the Agra Tenancy Act (I 

of 1926). MALLHA KHAN THROUGH Fm 

Husain v. GULAB SINGH. 6 

——Secs. 233 (k) and 111 end Civil Proce 
d 


ND REVENUE ACT (Local Act M 
1901), Secs. 233(&) and 111 

re Code, Sec. 10—Partition proceedings tn 
enne court—Objection as to plaintiffs tiile 


Plaintiff applies for permission under Section. 
suit—Civil suit filed at once. 


| to file a chil 
thout waiting for fon—Permission 
sequently given—Whetber defect cured— 
ype of Sec. 233(k)—Whetber applies fo 
eding pentition proceedings. 
During the pendency of partition proceed- 
rs in the Revenue Court on objection being 
sed on behalf of the defendants as to plain- 
>s title, the plaintiffs applied to the Revenue 
urt for permission under Section 111, Laad 
venue Act, to institute a suit in the Civil 
urt for the adjudication of their title. On 
2 next day, without waiting for the permis- 
n of the revenue court, the plaintiffs insti- 
ted the present suit for declaration of title m 
: civil court. Subsequent to the institution 
the civil suit the permission under Section 
1(b) was given by the revenue court. The 
fendants raised an objection in the civil suit 
at the claim was barred under Section 233 
). Held, that Section 233(2) cannot m 
elf apply to a case where there has ‘yet been 
partition or union of a mabal; and the aid of 
stion 10, Civil Procedure Code, would have 
be invoked where a partition proceeding 1s 
Il pending in the revenue court. Held, fur- 
ər, that there was no initial defect in the 
stitution of the suit but that the trial of the 
t was barred by the principle underlying 
ction 10, Civil Procedure Code, so long as 
e revenue court had not passed the order 
der Section 111(5). As soon as the order 
ider Section 111(5) was passed the objection 
der Section 10, Civil Procedure Code fell to 
e ground and there was no bar in the way of 
e civil court trying the suit. Jaman AHR 
BADRI PRASAD THROUGH SURAJ NARAIN 
ISIR. 347 
IGAL PRACTITIONER —Misconduci— 
eme removed from roll—Application for res- 
ration—When to be granted—Factors to be 
ken into account. 
No general’ rule has ever been laid down by 
e Allahabad High Court that dismissal of a 
zal practitioner merely implies his suspension 
ily temporarily and that he is to be reinstated 
a matter of course after a certain length 
time if his conduct during that time is not 
Hed in question. While on the one hand a 
gal practitioner, who has been convicted of 
| offence implying moral turpitude or 
bo has „been found guilty of some 


LEGAL REPRESENTATIVE: 
misconduct, may 89 reform his character in 


the legal profession, on the 
mere fact that he has not ted his offence 
and has not shown any ten to miscon- 
duct himself in his dealings with others during 
a given period is not always sufficient for re- 
instatement of 2 dismissed legal practitioner. 
The nature of the offence or-misconduct for 
which he was disbarred, the length of time 
which has elapsed since his dismissal, the extent 
to which he has been tried in other walks of 
life, the opportunities he had of acting honestly 
in the face of temptations and the opinions of 
respectable persons who have had personal ex- 
perience of his power are the important deter- 
mining factors. Where the circumstances 
in which a legal practitidner deviated 
from the path of rectitude are not of 
a recurring nature or do not suggest 2a 
deep rooted criminal tendency a few years of 
unblemished life may justify the belief that he 
has turned a new leaf. Where, however, the 
offence or misconduct proved against him was 
of such gravity as to indicate an inherent defect 
of- character and moral depravity, very cogent 
proof ought to be forthcoming to satisfy the 
court that he has completely reformed himself. 
A Muxrran—tIn the matter of. 1396 
Terms of contract of engagemeni—TIo 
be reduced into writing. 

When an advocate enters into a contract with 
his client it is appropriate that in order to avoid 
any future misunderstanding as to the amount 
of the fees to be charged for various works, 
there should be a clear written contract bet- 
ween the parties and the. amount charged 
should be clearly mentioned and agreed to by 
the client. Ranjrr SINGHI” re. 300 
LEGAL REPRESENTATIVE—Ssit on pro- 
missory sote—One legal representative of de- 
ceased debtor im ed within limsitation— 
Others impleaded beyond limitation—W bether 
suit can be decreed against all. 


Where, after the death of the debtor, the 
creditor sued for recovery of money on the 
basis of a promissory note executed by the de- 
ceased debtor, impleading one A as the sole 
defendant in the suit. Subsequently B and C 
were added as defendants after the expiry of 
the period of limitation for recovery of the 
amount due; and the claim was decreed against 
A to the extent of the if any, of the 
Gey doce du leas bak te cli 
against B and C was dismissed on the ground 
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LETTERS PATENT (ALLAHABAD), 
CL 10 
that they were not impleaded within limitation. 
Held, on appeal, that the decree passed by the 
court below was correct. If more than one 
` person was in possession of the assets of the 
deceased debtor, every one of them was, to the 
extent to which he was in possession of the 
assets, a legal representative. The mere fact 
that one of the legal representatives was im- 
pleaded as defendant within limitation could 
pot warrant the passing of a decree against the 
others who were not made defendants till the 
expiry of the period of limitation for the suit. 
MANNI GR v. AMAR JATI CHELA. 431 
LETTERS PATENT (ALLAHABAD), (l. 
10—Appeal pending before single Judge of 
High Cowri—A party dies—Order for substi- 
tution of wamé in place of deceased party passed 
by single Judge—Whetber such order appeal- 
able wader Cl. 10. 
In 2 first appeal which was pending before 
a single Judge of the High Court one of the 
parties died and two sets of claimants filed 
applications to be brought on the record as his 
legal representatives. The learned Judge after 
going into the matter came to the conclusion 
that the contesting respondent should be consi- 
dered as the legal representative of the deceased 
and accordingly dismissed the application 
of the present appellants. The present Letters 
Patent Ap was then preferred from this 
order. Hetd, that no Letters Patent appeal lies 
from an order of this kind. BEN MapHo Rao 
v. SHRI Ram CHANDRAJI MAHARAJ THROUGH 
SHUKUL TREENI PRasap, 1381 


LIMITATION ACT (IX of 1908), Sec. 5 
—Appeal valued at Rs. 1,600 filed beyond time 
—A pplication under Sec. 5, Limitation Act— 
Not seperately velued—Whether can be dis- 
missed by single Judge. 

Durca v. LAKHAPAT RAL 
———Sec. 6—Sust by minors through Collec- 
tor as Manager of Court of Wards—Prima facie 
time-barred—Paymeni mede by defendent more 
then three years before suit relied on and bene- 
fit of Sec. 6 claimed—Whether Sec. 6 appli- 
cable. 


The plaintiffs, two minors, sued through the 
Collector as Manager of Court of Wards for a 
sum of money alleged to be due from the de- 
fendant on the basis of a bahikhata account. 
In order to bring the suit within limitation a 
payment made by the defendant more than 
three, yaars before ghe suit was relied on and the 
benefit of Section 6, Limitation Act was 
claimed. Held, that Section 6, Limitation Act, 
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LIMITATION ACT (IX of 1908), Se 
21(3) 

applied and the plaintiffs were entitled to s 
for the amount due to them. Held, furth 
that a suit could be brought on behalf of t 
minors in which the minors obtained the bene 
of Section 6, Limitation Act. RAME 
CHANDRA v, Kast Ram BHAJAN LAL. 
———Sec. 19—Acknowledgment by mon 
gegor of liability under first morkgage—W/ 
ther binds a mortgagee who derives title pr. 
to the acknowledgment. 

Where there is an acknowledgment by 
mortgagor of his liability under the first mo» 
gage, that acknowledgment can only bind 
mortgagee who derives his title subsequent 
the acknowledgment but it cannot bind a mor 

gee who derives title prior to the ackno 
edgment. Ram Sarup v. Sanu Buacw: 
PRASAD. 5a 
——Secs. 19, 20 and 21—Acknowledgme 


under Sec. 19 or payment under Sec. 20—; 
some omy of the of a mortgegor—Wk 
ther operates to seve limitation as against t 


other beirs of mortgagor. 

An acknowledgment under Section 19, Lin 
tation Act, or payment of interest or princip 
under Section 20 of the Act, by some only 
the heirs of a mortgagor against whom a deci 
for sale on the basis of a mortgage has be 
passed, does not operate to save limitation 
against the other heirs of the mortgagor wi 
have made no such acknowledgment or pa’ 
ment. Mond. Taqr Kuan v. Raja Rar 

114 
———Sec. 21 (3) —Mortgage by Hindu wido 
—Mortgagee’s right of suit barred before inse 
fon by On (3) in Sec. 21 by Act I of 19: 
—Cleuse (3) cannot revive right of suit « 
proof of payment of interest made by wido 
—Hindu Laew—Legal  mecessity—Widou- 


1| Mortgage by—Suit by mortgegees after a lon 


period of time—Pencity of evidence for leg. 
necessity cannot be supplemented by presumt 
tions. 

A Hindu widow, who had inherited her hu: 
band’s property for a widow’s estate, execute 
2 simple mortgage in 1898 in favour of th 
plaintiff, the period for payment being 10 yean 
After the widow’s death the plaintiff brough 
a suit in 1930 to recover the money on th 
mortgage by 2 sale of the mortgaged property 
making the reversioners defendant to the suis 
The plaintiff claimed that the suit was withi 
limitation by reason of the payment of interes 
made in 1918 on behalf of the widow withis 
the meaning of Section 20, Limjation Act 


IMITATION ACT (IX of 1908), 
xc. 144 


‘eld, that the suit was barred in 1920 under 
w law of limitation then in force, when a 
idow having a life-estate was not competent 
' give an acknowledgment or make a payment 
hich would bind the reversioners; and there 
yuld be no revival of the right of suit as a 
sult of the insertion of Clause 3 (s) in Section 
l, Limitagion Act, by Act I of 1927, under 
hich an ‘acknowledgment’ or ‘payment’ by a 
idow is a valid acknowledgment or payment 
| against a reversioner. A new law of limita- 
on or an amendment in the law cannot divest 
person of a right or title which has vested 
| him under the previous law of limitation. 

There a suit for sale on a mortgage executed 
y a Hindu widow, impleading the reversioners 
rho succeed to the estate on the death of the 
idow as defendants, is instituted after 2 long 
eriod of time, the plaintiff mortgagee, who is 
sponsible for the delay, has to discharge the 
nus which lies upon him of proving legal 
ecessity and paucity of evidence cannot Fe 
ipplemented by presumptions. TEJ BAHADUR 
as Tay Naraw v. RapHa KisHaN-GopPt! 
IHAN. 1373 
——Sec. 144—Person in adverse possession— 
ecree declaring that be bas no title—W bet ber 
ontinuity of adverse possession interrupted. 

A decree declaring that a party in possession 
f immovable property has no title to it has not 
ye effect of interrupting the continuity of his 
diverse possession as against the real owner and 
f he continues in adverse possession for 12 
ears before suit, his title is perfected. Monn. 
"AHIR v. BECHEY LAL. 583 
—— Sec. 182(5)—Application for execution 
f two decrees—Court finds that requirements 
f Or. 21, Rules 11 to 14, C. P. C. mot com- 
lied with on admission of counsel—A pplica- 
ion rejected as not maintainable—Subsequent 
‘pplication for execution of ome decree—Pre- 
tous application relied om for seving limitation 
—Whether previous decision ageinst its enter- 
sinability operates as res judicata. 

The decree-holder made an application for 
xecution of decrees in two suits, the parties 
2 the two suits being the same. Before notice 
ad issued to the judgment-debtor on this appli- 
‘ation, counsel for the decree-holder said that 
in order under Section 144, Civil Procedure 
“ode was necessary for an item for which exs- 
cution was desired. The court found that the 
quirements of Order 21, Rules 11 to 14 were 
rot complied with on the admission of the 
counsel fag the decree-holder, and the court 
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LIMITATION ACT 
Art. 148 l 


therefore rejected the application as not enter- 
tainable. The present application for execu- 
tion of one of the decrees being prima facie 
barred by limitation, the decree-holder reliéd 
for saving limitation on the previous applica- 
tion. Held, that no question of res judicata 
can arise from an order which was not iater 
partes and which was merely the rejection of 
an application by the court. Held, further, 
that the previous application was according to 
law in regard to the items which were con- 
cerned with the suit, the decree in which was 
now sought to be executed independently; and 
would therefore save limitation. MOHAMMAD 
SHAKIR Dap KHAN y. SAHU NAND KISHORE. 

571 
Arts. 120 end 89—Suit between co- 
sherers for profits realised by co-sberer in pos- 
session— Limitation. 

Where the plaintiff and the defendant were 
co-sharers in a certain tenancy and the defen- 
dant being in over the whole of it 
the plaintiff sued for his share of the profits, 
held, that the suit was governed by Art. 120, 
Limitation Act, and not Art. 89. CHARAN 
SINGH v. DIWAN SINGH. 984 
Arts. 131 end 110—Swuit for recovery 
of ground rent (parjat)—Enjoyment of plein- 
tifs right to recover rent refused by defendant 
more then twelve years before suit—No decree 
for arrears can be passed. 

Where the plaintiff brings a suit for recovery 
of ground rent (perjet) without asking express- 
ly for a declaration of his right to recover rent 
and the defendant pleads that the enjoyment 
of the plaintiff’s-right had been refused by the 
defendant more than twelve years before the 
suit, beld, that inasmuch as the establishment 
of the right is a condition precedent for the 
granting of the relief for recovery of arrears, 
such a claim is necessarily implied in the suit, 
and the suit is in substance one for establishin 
‘a periodically recurring right’ coupled wi 
the recovery of the arrears which is a necessary 
consequence of such right. In such an event 
when the right itself cannot be established after 
the lapse of 12 years from the refusal of the 
enjoyment of the right, no decree for arrears 
can be p HmayatT ULLAH v. GOKUL 
CHAND. - 1384 
Art. 148—Mortgage—Mortgagor entitled 
to redeem in the month of any Jeth within 
ten years—If mortgaged praperty not gedeemed 
within ten years creditor to become owner— 
Right to redeem—eWhen accrues—Limitation. 
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(IX of 1908), 
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LIMITATION ACT 
Art. 182 (5) 

The mortgagee was put in possession of the 
mortgaged pro , wiz., a field, and given 
OE ey ee He was to pay 
a certain sum on account of the rent of the 
field and was given the right to appropriate the 
profits in lieu of interest. It was then provided 
that when the mortgagor repaid the mortgage 
piney ae aunts: Ge aac T a e 
years the field would be redeemed and that if 
the field was not redeemed within ten years 
the mortgagor would have no concern with the 
field and the jema thereof and the creditor 
would become the owner of the field. Held, 
that the right to redeem and to recover posses- 
sion of the mortgaged p accrued on the 
first Jeth following the of the mortgage 
and a suit for redemption brought more than 
sixty years after that date was barred by Art. 
148, Limitation Act. BAGESHARI TEWARI ~v. 
NANDOO SINGH. 1358 
Art, 182(5)—Execution proceedings— 
When cen be ‘revived’—Criterlon—Struch 
of’—Effect of—Order striking off execution 
case coupled with an order for payment of costs 
by judgment-debtor—Amounts to ‘final order 
within meaning of Sec. 182(5). 

The question whether an execution case is 
still pending and has not been terminated must 
depend on an interpretation of the order passed 
by the court and the inference to be drawn 
as to the court’s intention. If the court in- 
tends that the matter should be shelved for the 
time being or the record be merely consigned 
to the record room and be taken up later on by 
the court itself so motu or at the instance of 
the decree-holders, then obviously the case is 
still pending and is in a state of suspended 
animation., On being reminded that the case 
has not been disposed of the court can at any 
later moment take it up and deal with it. On 
the other hand, if the execution court has in- 
tended to finish the matter which was pending 
before it and to dispose of it, then it seems quite 
immaterial whether the court proceeded strictly 
according to the procedure laid down in the 
Code or whether it acted irregularly or even 
illegally. So long as the order is not set aside 
on appeal or. in revision, the order must be 
regarded as one which has di of the exe- 
cution proceeding, and ore it cannot be 
considered that the proceeding is still pending 
and can be revived at any time by either of the 
parties. , 

The words “struck off” are an ambiguous 
expression and would not eshow conclusively 
{2 
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MALICIOUS PROSECUTION 


either that the court intended to keep alive tl 
mater or intended to dispose of it finally. 
A mortgage decree for sale was put in exect 
tidn, and the execution court directed the Co 
lector to sell the property. The Collector 
the sale officer fixed June 20, 1928 for sal 
when Rs. 300 appear to have been paid by tl 
jaudgment-debtors to the decree-holders, wt 
allowed two months’ further time te the jud; 
ment-debtors for the payment of the c 
The sale officer accordingly postponed the ca 
fixing August 20, 1928 for the sale of the pri 
perty, and sent a report to the execution cou: 
to that effect. No notices were issued by tł 
execution court to the parties concerned, bt 
on receipt of the rt of the sale officer tł 
court passed the Aigo order:—“The ca: 
has come on for hearing today; the decre 
holders having received Rs. 300 have grante 
two months’ time. Execution case struck o. 
for partial satisfaction of the decree. Costs o 
judgment-debtors.” Held, that as the ord 
striking off the case was coupled with an ord 
for payment of costs by the judgment-debto: 
to the decree-holders, it was clear that the cou 
did not intend to keep the matter pending o 
its own file so that it might in future be re 
vived on the application of either part 
Accardingly the order should be considered : 
the -inal order passed on the application fc 
execution within the meaning of Art. 182(5} 
Limitation Act. MoHam™ap Tagi KHAN 1 
Raya Ram. 114 


MALICIOUS PROSECUTION—Ssit for- 
Prosecution without reassonshle end probah 
cause—Burden of proof. 

In cases of malicious prosecution it is alway 
for the plaintiff to establish affirmatively inte 
alia that the prosecution was brought withou 
reasonable and probable cause. If the plaintit 
fails zo establish this the case must be dismisse: 
even if no evidence is called on behalf of th 
defendants. 

The defendants made a report to the polic 
alleging that on a certain date the plainti 
together with others had been concerned in 
marpit in which a little girl had sustained in 
juries from which she died. As a result of thi 
report the plaintiff was eventually prosecute 
for offences of culpable hamicide not amount 
ing to murder etc. and was committed to 
court of session. He was ultimately acquitte 
and shortly afterwards brought the present sui 
claiming damages for malicious prosecutior 
The defendants’ evidence did not convince th 
court beyond all doubt that the phintiff wa 


ALICIOUS PROSECUTION 


sent at the merpit, but on the other hand 
> court was far from satisfied upon the plain- 
Ps evidence that he was not at the scene of 
» occurrence. Held, that in these circums- 
1ces it was quite impossible to bold that the 
intiff had discharged the onus which the law 
t upon him and that being so his claim must 
J. BaspEo v. SHYAMA CHARAN. 803 
——Sait for demages—Reasonable and 
obable chase —When established. 

The defendant made a complaint against the 
lintiff but he was acquitted by the criminal 
urt. Subsequently the plaintiff brought a 
it for damages for malicious prosecutian 
ainst the defendant, and on the evidence the 
igh Court came to the conclusion that it 
vy be that the case put forward by the defen- 
int was false, but on the other hand it ma 

ually well be that the case was true. Held, 
at in these circumstances it cannot be said 
at it has been positively shown that the de- 
odant had no reasonable and probable cause 
r making the complaint, and the suit most 
il. PANNAR v. KHUNNU. 256 
ARRIAGE—Snit for decleration that cer- 
in person is wife of plantif—What plaintiff 
«ust prove. — 

Where in a suit for a declaration that a cer- 
in person is the wife of the plaintiff, the 
ctum of marriage and alternatively its vali- 
ty are denied, beld that it is the duty of the 
aintiff to prove not only that a marriage was 
rformed, but that it was validly and fecali 
rformed. Ram DULARI v. DEO NARAIN AND 
AHABIR. ; 1180 


OHAMMEDAN LAW —De facto guardien 
-Powers of—Property belonging to a minor 
-Trenssction emounting to alienstion of im- 
oveble property by de facto guardian—W he- 
er cen be ratified by minor on attaining 
sjority—Ratificetion by ex-minor—Estoppel. 
A transaction amounting to an alienation of 
| immovable property belonging to a Moham- 
edan minor by the de facto guardian of the 
inor cannot be ratified by the latter upon his 
tainment of majority, as the transaction be- 
g void there is no question of ratification. 
Where such a transaction has been ratified 
z the minor after he has attained majority, 
ere can be no valid ratification and therefare 
ere can be no estoppel on account of any 
ich ratification. Accordingly the transaction 
in be subsequently challenged by the ex-minor 
- by his transferees. ANTO v. Reoti Kuar. 
: 1099 
———Divorce—Contingent deed of divorce— 
i í 


MOHAMMEDAN LAW 


Validity of. 

In Law a divorce may be so pro- 
nounced as to come into effect not immediately, 
but at some future time, contingently on the 
happening of, some specified future event. 
Where a deed executed by the husband provided 
that he would pay to his father-in-law main- 
tenance allowance for his wife, and after hav- 
ing paid maintenance for four months he would 
send for his wife, and in case of default of any 
condition the deed would operate as a deed of 
Tilag Kamil (absolute divorce), beld, that on 
default having been committed the divorce 
comes into effect. BacHcHOO LAL alies ABDUL 
KHALIQ v. BISMILLA. 302 
Dower—Widow in permissive occupa- 
tion of property of ber busband—W bether bas 
s right to retain possession until payment of 
dower debt. 

Where 2 Mohammedan widow is not in pro- 
prietary possession but merely in permissive 
occupation of the property of her husband, the 
rule of Mohammedan law that she has a right 
to retain possession until payment of her dower 
debt does not apply. SaAMPATIA Brat sas KALLO 
y. SUBEDAR Mayor Mm Mansoos Art 911 
Dower—Wife in possession of property 
given to ber. by busbend—Right to remain in 


eae dene till dower debt is paid—Rights of 
band’s creditors. 
Per RACHEIPAL SINGH, J. Where 2 Moham- 


medan lady is in possession of the property 
which has been given to her by her husband 
in lieu of her dower and her right to hold the 
property has never been disputed by her hus- 
band or his other heirs, she is entitled to remain 
in possession till her dower debt is paid. A 
creditor of her husband can only oust her if 
he can show that the transaction was fraudu- 
ent and was made with a view to defeat or 
delay his creditors. Kurtsum Brot v. SHYAM 
SUNDAR LAL. 1027 




































and was conveying to the donee the same sort 
of possession as had herself, that she had 
given up possession and all proprietary rights 
in the subject matter of the gift and that the 
donee was at liberty to make transfers of the 
property in any way, he might choose? Held, 
that the donor was in constructive possession 
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MOHAMMEDAN LAW 


and she did practically all that she was able to 
do in the way of divesting herself of possession 
and‘ putting the donee in a position to obtain 
possession, and the gift was therefore complete 
under the Mohammedan Law and was not in- 
valid by reason of the doctrine of Mushas. 
Hamp ULLAH v. AHMAD ULLAH. 292 
———Gift—Oral gift of immovable property 
by busbend to wife in lieu of ber dower— 
Whether valid end valuable. | 

An oral gift of immovable property by a 
Mohammedan husband to his wife in lieu of 
her dower is valid under the Mohammedan Law 
and is provable by oral evidence. Kursum 
Brat v. SHYAM SUNDAR LAL. 1027 
— Gift of bouse—Delivery of possession in 
fevour of dones—When effected —W bether 
mutation of names in municipal registers neces- 
| Sery. 

The rule of Mohammedan Law as regards 
delivery of possession in cases of gift is well- 
settled. All that is required is that the dono 
should clearly divest himself of his ownership 
in the subject-matter of the gift and should 
deliver such possession as the subject-matter of 
the gift admits of. Where a house is in actual 
occupation of the donor and the donee, who are 
related as father-in-law and daughter-in-law, 
and the donor declares, in unequivocal language, 
that he has divested himself of ownership of 
half of it, retaining the other half, and autho- 
rised the donee to take possession, the character 
of the donee’s possession, which already existed, 
is altered, and for all formal purposes the gift 
must be considered to have been perfected by 
such delivery of possession as was possible in 
the circumstances. The mere fact that donor 
did not have mutation of names effected in the 
municipal registers does not affect the case. 
BaLDEO PrasaD BALGOVIND THROUGH BALDEO 
PRASAD v. SHUBBRATAN, 590 
Hindu becomes a Mobemmedan and dies 
as such—Succession—How governed. 


The law of succession in the case of a Hindu 
or a Mohammedan depends upon their own 
personal law: it depends on the law of. their 
religion. When a person has changed his reli- 
gion and changed his personal law, that law 
will govern the rights of succession to his estate, 
Where. a Hindu became a Mohammedan and 
died as a Mohammedan, persons, who could have 
been his Hindu reversioners if he had remained 
a Hindu, are not his heirs and have no right 
to succeed to his gstate. ABDUL Aziz KHAN 
(Hajt MOHAMMAD) v. CHAUDHARI MAHBUB 
SINGH. Er 488 
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MOHAMMEDAN LAW 

7 Land—W ben becomes grave-yard—Civ 
Procedure Code, Section 100—Khasra—T reste 
by lower Courts as instrument of tith—Effe: 
of Ehasra « question of lew. š 


Ibe view that land .would become way 
necessarily and immediately upon the burial < 
a single person is erroneous and contrary 1 
decided cases. It is one thing to say that a gut 
may be incomplete without ‘“delvery” so 
mere oral dedication as 2 grave-yard would m 
take effect until one burial had taken plac 
It is another thing altogether to say that or 
burial on a plot of land makes the land waq, 
If a landowner was to allow one or two of b 
relations to be buried in his orchard he woul 
not necessarily be held to have dedicated th 
land as a cemetery. Where the trial Cow 
and the lower appellate court treated a khas> 
and a map as documents which themselves cor 
ferred or embodied the right and it was nc 
suggested that title was created by anoth 
document; beld, that the effect of the doci 
ments was a question of law and in view o 
the manner in which they had been treated b 
the courts below they were not merely “‘histc 
rical materials” in the sense in which that phra: 
is used in Wali Mobemmed v. Mobd, Baksh, 5 
I. A. 921930 A. L. J. 292. BALLABH De 
v. Nur MOHAMMAD, 48 


Relinquishment of future right of im 
beritence—W het ber valid—wW ben beir estoppes 

Under the Mohammedan Law a renunciatio 
by an heir of a future right of inheritance is nc 
in itself valid, and such a release or renunciatio 
canrot be operative so as to divest the heir o 
all rights in the inheritance when the successic: 
opens and to vest the whole property in th 
person in whose favour the relinquishment wa 
made. But there is nothing to prevent an hex 
from so acting as to estop himself by his ow» 
conduct from subsequently claiming a propert 
to which he may succeed. 

Two documents were executed at the sam 
time: one was a deed of wagf by the husban 
under which he appointed his second wife a 
the mnutwalli and constituted her children a 
the beneficiaries; and the second was a deed o 
release executed -by the wife under which sh 
relinquished her claim to dower and also relin. 
quished her claim to any inheritance in th 
estate reserved by the husband. The wife an 
her children obtained immediate possession oi 
the weqf property and remained in possessior 
of the same for eight years before the husbanc 
died. On the death of the husbagd the wife 








MORTGAGE 

possessing prior mortgagee’s rights—Professedly 
impleaded as a subsequent trensferee—W bet ber 
bound to set up rights under the prior mortgage 
which is not disputed by the plerntiff. 

- Under the Explanation to Order 34, Rule 1, 
C. P. C. it is not necessary for a puisne mort- 
gagee to implead a prior mortgagee, and be 
may without impugning such a mortgage claim 
to sell the property subject to it. A person 
who has taken a subsequent mortgage and also 
possesses prior mortgagee’s rights a a dual 
capacity. He is 2 necessary party in his capa- 
city as a subsequent transferee, but not a neces- 
sary party in his capacity as a prior mortgagee. 
If therefore the validity of the prior mortgage 
is admitted in the plaint and he has been pro- 
fessedly impleaded as a subsequent transferee, 
there seems no reason to require that he must 
of a necessity appear in Court and set up rights 
under the prior mortgage which is not disputed 
by the plaintiffs. 

The present defendants sued for sale on 2 
mortgage in their favour and purchased the 
property at auction in execution of the mort- 
gage decree passed in their favour. Before the 
auction sale could be confirmed the present 
defendants brought another suit on the basis of 
2 second mortgage in their favour; and in the 
plaint they admitted the existence of the first 
mortgage and asked for the payment of the 
surplus purchase money at the auction sale held 
in execution of the decree on the first mortgage, 
and in the event of the sale of the mortgaged 
property being set aside they claimed a decree 
for sale on the basis of the second mortgage. 
During the pendency of the suit on the second 
mortgage the mortgagor executed a usufruc- 
tuary mortgage in fevour of the present plain- 
tiff, leaving money in her hands for payment 
of the first mortgage decree. She deposited the 
amount and the auction sale in favour of the 
present defendants was set aside, The present 
plaintiff was impleaded as 2 subsequent trans- 
feree in the suit on the second mortgage. 
was no allegation that she paid off the prior 
mortgage decree and should be impleaded as a 
prior mortgage. She did not appear to contest 
the claim. The suit for the amount due on the 
second mortgage was decreed. The decree how- 
ever did not say that the property would be 
sold free from any previous encumbrances. The 
present defendants then put their decree in 
execution and claimed a cleat the mortgaged 
property. Thereupon the (present qpit was 
instituted by the plaintiff for 2 declaration 
that she had the oe of a prior mortgagee on 
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med her share in the estate left by him. 
Id, that on the finding that the arrangement 
ween the husband and the wife was in the 
ure of a family settlement, she cannot be 
wed to go back upon her renunciation as it 
iot possible to grant her relief for ion 
making her pay compensation to he defen- 
its, and she must be held bound by it. 
TAFAT Hysa v. Hipayat Husain. 342 
—Waqf—Grave—Tomb on « pitce of 
d—Presumption as to dedication of that part 
site in which dead body is buried —Rights of 
bammedsn commeunity—Sale of lend—W he- 
r site of tomb passes. 
Where a grave of a Mohammedan exists on a 
ce of land, the presumption is that that part 
the site on which the dead body is buried 
dedicated with the consent of the owners 
the land and becomes sacred and ceases to be 
: private ‘property of the former owners and 
uld be considered as wagf land in which the 
mbers of the Mohammedan community 
uld be interested and to which they would 
entitled to have access. 
If the descendants of a deceased owner, whose 
nb stands on his land, transfer the land, the 
msfer does not involve the sale of the site of 
e tomb itself when that tomb must be re- 
rded as a dedicated spot. NAZRA v. SUKH- 
RSHAN LAL. 651 
ORTGAGE—Claim for possession on the 
sis of a valid sale deed—Person in possession 
thout valid title bad paid off a prior simple 
ort gage—W hether cen set up such payment 
shield against claim for possession. 
In a suit for declaration of title and recovery 
possession of property it was found that the 
fendant was aware of the previous contract 
favour of the plaintiff and accordingly the 
'e deed in favour of the plaintiff, though re- 
stered subsequently, must prevail as against 
e sale deed in favour of the defendant. The 
fendant, however, contended that the plaintiff 
ould not be given 2 decree for possession un- 
ss and until he paid the amount which the 
fendant had paid in discharge of a prior 
nple mortgage. Held, that whatever rights 
e defendant acquired by paying off the prior 
nple mortgage he could enforce in proper 
‘oceedings taken for the purpose, but he was 
xt entitled to use such payment as a shield 
id resist the plaintiff’s claim for possession 
itil he had been paid such amount. CHOTEY 
AL v. SUDARSHAN LAL. 1176 
——Snit for sale by a puisne mortgager— 
erson taking a subsequent mortgage end also 




































_ MOTOR VEHICLES ACT (VII of 1914), 
Sec. 16 


account of her discharge of the first mortgage 
decree. Held, that the ex parte decree obtained 
on the basis of the second mortgage does not 
operate as res judicata for the purposes of the 
present suit and the, declaration now sought 
for by the plaintiff is therefore not barred. 
Ram DHAN v. CHUNNI KUNWAR. 774 


MOTOR VEHICLES ACT (VM of 1914), 
Sec. 16—Summons issued under—Must set forth 
the time, the place and the exact nature of the 
offence with which the accused is being 
charged. 
~ A summons issued under the Motor Vehicles 
Act must specify the exact nature of the charge 
which is being preferred against the person 
against whom the summons is being issued. 
The time, the place and the exact nature of the 
offence charged must be clearly set forth. 
Where a summons was issued against the 
applicant in which he was charged merely with 
an offence under Sec. 16, Motor Vehicles Act— 
the offence was not defined and in the summons 
the applicant was given no notice of the nature 
of the charge which was to be preferred against 
him; and he was hailed before the court, tried, 
convicted and sentenced in one day, without 
being given an opportunity of meeting the pro- 
secution case after the close of the prosecution 
evidence. Held, in revision, that in these cir- 
cumstances the conviction of the applicant 
could not stand. GAJRAJ SINGH v. Emprror. 


1011 
MUNICIPALITIES ACT (Local Act 
O of 1916), Sec. 50—Whether chairman 


empowered to sanction contracts not exceeding 
Rs. 1,000. 

Per BENNET, J.—Under the Municipalities 
Act a chairman of a municipal board is 
empowered to sanction contracts which do not 
exceed Rs, 1,000. This power is subject to 
the condition in Sub-section (¢) (iii) of Sec- 
tion $0 that the power of sanctioning contracts 
has not been delegated by the Board under Sec- 
tion 112 to same one else. MUNICIPAL Boarp, 
AGRA, THROUGH THE CHAIRMAN v. Ram Lar. 

. 841 
——Sec. 96—Contract with Bosrd—Not 
sanctioned by resolution of Board—Effect of— 
Whether principle of tum meruit applies. 

Per BENNET, J.— is no provision in 
Section 96, Municipalities Act, that if the con- 
tract does not comply with the provisions of 
that segtion, then, the contract would not be 
binding on the board. In other words even if 
it is necessary for a contrgct to be sanctioned 
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MUNICIPALITIES ACT (Local Act II 
1916), Sec. 116(b) 


by a resolution of the board, the want of su 
a resolution will not prevent the principle 
quantum meruit under Sections 65 and 70 
the Indian Contract Act from applyin 
MUNICIPAL BOARD, AGRA, THROUGH TI 
CHAIRMAN y. Ram LAL. 8- 
———Sec. 97—Interpretation of—Whetk 
municipal board can enter into one contract f 
a large number of items of work each of whi 
in value exceeds Rs. 250. 

Per SuLaman, C. J. and BENNET, 
(Saara, J. dissenting) :— 

A written agreement between the plaint 
and defendant municipal board provided th 
the plaintiff was to execute repairs and co 
struction of all works that may be ordered | 
the municipal engineer from time to tir 
during a certain period and that the plaint 
shall be paid for the works done at > rat 
enumerated in the schedule of rates sanction 
by the municipal board. The plaintiff sued f 
recovery of amounts due to him from t 
municipal board for items of work done 
pursuance of this agreement. With regard 
items of work in excess of Rs. 250 the defe 
dant board put forward the plea that the pr 
visian in Section 97(1) of the Municipalic 
Act means that if any item of work to be do 
exceeds the value of Rs. 250 then there shou 
be a separate contract for such item of wo 
and that the municipal board cannot enter in 
one contract for a large number of items ea 
of which in value exceeds Rs. 250 but th 
there should be so many different written co: 
tracts. Held, that Section 97, Municipaliti 
Act, is not capable of such an interpretatio 
and the agreement in question fulfils the 1 
quirements of Section 97 and the plaintif 
claim for items of works in excess of Rs. 2: 
is not barred by the provisions of that sectio 
MUNICIPAL Boarp, AGRA, THROUGH Tt 
CHAIRMAN v. Ram LAL. 84 
~——Secs. 116(b), 224(b) end 124—W. 
and land attached to it—Dedicated by own 
for public use—Vest in Munscipal Board und 
Section 116(b)—Bosrd cen close well and sti 
public from using well and lend attached to 
—And sell the same under Sec. 124—Public b 
no remedy against transferee—Remedy of pw. 
lic provided in Section 34. 

Where the plaintiff brought a suit und 
Order 1, Rule 8, Civil Procedure Code again 
the defendant for a declaration that the lar 
in suit with the well in it, which had be 
purchased by the defendant from the Municip 


MUNICIPALITIES ACT (Local Act I of 
1916), Sec. 307 


or did some act amounting to abetment of in- 
troduction within the limits of the Municipality 
of goods on which duty should have been paid. 
Ram NARAIN SARASWAT v. EMPEROR. 191 
—— Secs. 164 end 151—Sudt for remission or 
refind of bouse and water texes charged by a 
Municipal Bosrd—Remission claimed under Sec. 
151—Whether such suit is berred by Sec. 164. 

Per Full Bench (BENNET, J. dissenting) :— 

A suit brought for remission or of 
certain house and water taxes charged by a 
Municipal Board for the period during which 
the plaintiff alleges the premises to have re- 
mained vacant and claims remission under Sec. 
151 of the Municipalities Act, is not barred by 
Sec. 164 of the Act. Munna Lat v. MUNI- 
CIPAL Boarnp, CAWNPORE. 879 
———Sec. 296(2) (b)—Goverament Notif- 
cation under—Scope of—Omsission by Boerd to 
cerry ont provisions of Notificatios—W betber 
rights of the public against the Board affected. 

Per BENNET, J.—A notification issued by the 
Local Government under the Municipalities Act 
provided that no work other than a petty work 
the probable cost of which.is less than Rs. 250 
shail te exe eed E oF E bod ancl 
detailed plan and estimate for the work have 
been prepared and sanctioned, beld, in a suit by 
a contractor for work done under an agreement 
with the board, that the provisions contained in 
the Government notification were under Section 
296(2) (b), Municipalities Act, that is, for the 
guidance of the board and of its officers, and the 
omission by the board to carry out these pro- 
visions cannot be 2 matter pleaded in defence by 
the board to the claim by the contractor. 
MUNICIPAL BoarpD, AGRA, THROUGH THE 
CHARMAN v. Ram Lat. 841 
—_—-Sec. 307—Complaint snder—Harass- 
ment of accused —W ben criminal proceedings to 
be quasbed. 

The applicant had a house adjoining an open 
piece of Municipal land. In 1924 he opened a 
door in his wall facing the Municipal land. 
The Municipal Board served a notice upon the 
applicant to close the door and on his failure to 
do so he was prosecuted but the complaint was 
dismissed for want of prosecution and the appli- 
cant acquitted. A second complaint based on 
a second notice in 1933 was also dismissed for 
want of prosecution. The present complaint 
was filed in 1935 in respect of the same matter 
and was based on a third nofi Held, in re- 
vision that this is a case which sh not be 
allowed to proceed, any further because it 
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JNICIPALITIES ACT (Local Act II of 
16), Sec. 128(1) (v#) 
ard, was dedicated by its owner for public 
: and for a mandatory injunction restraining 
. defendant from interfering with the rights 
the public. Held, that the well and the 
d attached to it being public property vested 
the Municipal Board under Section 116(5), 
inicipalities Act, and under Section 224(b) 
: Municigal Board had a right to close the 
ll and thereby stop the public from using the 
Il and the land attached to it, and under Sec- 
m 124 it had a right to sell the same. Ac- 
-dingly the plaintiff had no remedy against 
> defendant who had acquired the land for 
luable consideration from the Board. ZaHua 
DIN AHMAD V. CHAMAN LAL. 424 
—Sec. 128(1) (vit) —Bye-lew—No per- 
+ shell bring within Municipal limits a laden 
bicle wentil toll bas been paid’ —Bring’—Meen- 
z of —As soon as a vebicle enters municipal 
nits the act of bringing it is complete and it 
comes liable for tax irrespective of fact whs- 
er it stays within musicipal limits or not. 

































Il due in respect thereof has been paid ... 
) When... any person in charge of a laden 
hicle .. wishes to pass a barrier, such person 
all pay the toll ...at the barrier. The res- 
mdent was prosecuted by the Municipal Board 
r the non-payment of toll in respect of the 
rry brought- by him within the municipal 


as demanded from him. Held, further, that 

soon as a vehicle enters the municipal limits 
ie act of bringing it is complete and it comes 
ithin the provisions of Rule No. 1 and be- 
ymes liable for the tax irrespective of the fact 
hether the vehicle stays within the limits of 
municipality or not. EmPrEROR v. Har 
‘ATT. 962 


—— Sec. 155—Scope of—Proprietor of firn 
> which dutiable articles ere consigned —W ben 
able under Section 155 as abetter. 

Section 155, Municipalities Act, does not 
aact a rule which is sufficiently comprehensive 
> justify the conviction of the proprietor as 
ich of the firm to which dutiable articles are 
onsigned, unless it is shown by evidence that 
3e propriegor of the firm himself introduced 


MUNICIPALITIES ACT (Local Act II of 
1916), Sec. 321 


amounts to a harassment of the accused and 
caking up a stale matter, and accordingly the 
criminal proceedings pending against the appli- 
cant should be quashed. Municipal Board 
has a remedy by way of a civil suit for an in- 
junction restraining the applicant from coming 
out of his house through the door over che 
Municipal land, and it should not be allowed 
to find a short-cut by getting the accused con- 
victed by a criminal court. Manu v. Em- 
. PEROR. 205 
"+ __Sec, 321—Scope of—Notice under Sec- 
tion 186—Validity of—Whetber can be ques- 
tioned in criminal court. 

Section 321, U. P. Municipalities Act, pro- 
vides that no order or direction referred to in 
Section 318 shall be questioned in any other 
manner or by any other authority than is pro- 
vided therein. Orders under Section 186 are 
referred to in Section 318 of the Act and there- 
fore an order issued under Section 186 can be 
questioned only by the appellate authority men- 
tioned in Section 318 and it cannot be ques- 
tioned in a eriminal court. 

Where a person to whom a notice is issued 
under Section 186, Municipalities Act, cannot 


comply with it, he should a under the pro- 
_ visions of Section 318. If he does not appeal, 
then it is not open to him to ion the 


validity of the order upon the ground that he 
was not the proper person-to whom it should 
have been issued or that he was no longer the 
proper person to carry out the order of the 
Board. Amma Prasan v. EmPrROR. 805 
———Secs. 321 and 245—Defendant sets up 
mill in bis bouse with Municipal Board’s per- 
misston—Appeal against Board’s order filed by 
plaintif (who owned adjoining house) sander 
Bec. 318 dismissed—Civil suit by plaintiff for 
tnjunction restraining defendant from working 
Lis mill on the gation that vibrations of 
engine caused cracks in plaintiffs wall—Not 
barred. 

The defendant applied to the Municipal Board 
for permission to set up a flour-mill in his house 
and the permission was granted to him on cer- 
tain conditions. An appeal against the order 
of the Municipal Board granting permission was 
filed by the plaintiff under Section 318, Muni- 
cipalities Act, but it was dismissed. ‘The defen- 
dant then set up his mill and worked it for 
sometime. Thereupon the plaintiff, whose 
house adjoined that of the defendant, brought a 
civil suft against the defendant for a perpetual 
Injunction to restrain the defendant from work- 
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MUSSALMAN WAQF VALIDATIN 
ACT (VI of 1913), Sec. 3 
ing his flour-mill in his house on the allegati 
inter alis that vibrations of the engine of t 
defendant had caused cracks in the walls 
plaintiff’s house. The defendant contended tt 
he had set up his machine with the permissi 
of the Municipal Board and the suit was barr 
by Sections 245 and 321 of the Municipalit 
Act. Held, that the present quit was n 
directed to question the orders or Aeon 
the Municipal Board. If any injury had be 
caused to the property of the plaintiff he h 
certainly a right to seek his remedy in the cn 
court. The remedy which he may seek in t 
civil court will not in any way interfere wi 
the orders or directions given by the Municip 
Board referred to under Section 321 of t 
Municipalities Act. Under the directions of t 
Municipal Board it may still be open to t 
defendant to continue to work his mill but 
consideration of the private rights of the plai 
tif it would be incumbent on the defendant 
work his mill in such a manner that it may n 
cause any damage to the person or property 
the plaintiff. Morn UDDIN v. ABDUS SAMA 
13: 
MUSSALMAN WAQF VALIDATING AC 
(VL of 1913), Section 3—Proviso to—"Ir 
pliedly’—Meening of —W ben reservation of t, 
ultimate benefit for the poor etc. can be implie 
The word “impliedly” in the proviso to Se 
tion 3, Mussalman Waqf Validating Act (1 
of 1913), means that the reservation of tl 
ultimate benefit for the poor, or for any oth 
purpose recognised by the Mussalman Law as 
religious, pious or charitable purpose, can be i 
directly inferred from the recitals in the de: 
coupled with surrounding circumstances. <A: 
cordingly where the wagif has indicated his i 
tention that his object is to benefit his famil 
and also religious, pious or charitable purpose 
it can be implied that there is an ultimate rese 
vation for such purposes particularly so whe 
he has provided that a part of the income shou! 
be applied to such purposes during his own lif. 
time. If one object, namely, the maintenan 
of his descendants, fails, there is no reason wha 
soever why the whole income should not | 
devoted to the remaining object as indicate: 
Where in a deed described as waqf-alal-enle 
there is no indication whatsoever what obje 
other than the maintenance of his son an 
daughters the waqif had in mind and it is n 
possible to say whether he had the poor, or an 
religious institution, or charitable purpose at a 
in mind, and all the circumstances lead to onl 
© 


EGLIGENCE 


e conclusion that the wagif never contem- 
ated that the line of his descendants would 
come extinct and disliked the idea of any 
ranger becoming a mutwalli, the waqf must 
: held to be invalid, and the mere recital in the 
ed that the waqf-alal-exlad was being made 
accordance with law, Act VI of 1913, is not 
ficient to make it a valid waqf. Rugia 
IGAM Vv. QURAJ MAL. 231 
EGLIGENCE—Demages—Gas pipe—Breaks 
ving to excavation work by Local Authority 
-Gas escapes—Adjoining building destroyed by 
‘—Failsre of Gas Company to inspect opera- 
ms of Local Axnthority—Breach of duty— 
ability in tort. 

A Gas Company, acting under statutory 
ywers, supplied gas to consumers in a city. A 
is pipe under a street broke due to the ground 
meath it being let down by the new sewerage 
orks constructed by the Local Authority, and 
ie plaintiffs’ hotel was burned down by the 
cape and ignition of gas which percolated 
rough the soil and penetrated into the hotel 
sement., The plaintiffs claimed damages 
rainst the Gas Company. Held, that the Gas 
ompany was carrying gas at high pressure 


hich was very dangerous, if it should escape, | pany 


id it owed a duty to the owners of the hotel to 
cercise reasonable care and skill that these 
yners should not be damaged, and it was negli- 
nt in failing to foresee and guard against 
msequences to its works of the operations of 
xe Local Authority, which were, from their 
ablic mature and conspicuous character and 
‘om the time during which they went on, such 
rat a failure by the Gas Company to know of 
iem was plainly not consistent with due care 
2 its part in the interests of members of the 
whlic likely to be affected. Accordingly the 
as Company was liable in tort to the plaintiffs. 
[ORTH WESTERN Utiiiries, Lnarep v. Lon- 
ON GUARANTEE AND ACCIDENT COMPANY, 
IMITED. 171 
——Demages—Grass within railway track 
right fire owing to sparks from reilwey engine 
—Fire spreads on to plaintiffs land and burns 
is standing grass and stacks of grass—W bhether 
leintiff entitled to damages against railwey— 
miy of railwey. 

There was dry standing grass on the land of 
ne Railway Company between the fencing on 
ither side of the railway line 1 to 1% cubit 
igh and that grass caught fire owing to sparks 
alling down from the railway engine and the 
re spread on to the plaintiff’s land and burnt 
is standing patel grass (about 6 or 8 feet high) 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), Sec. 43 

which grew up to. the railway fencing and his 
stacks of patel grass which were 50 or 100 yards 
from the railway fencing. The plaintiff 
claimed damages against the Railway Com- 
pany. Held, that, even if the omission of the 
Railway Company to cut the dry grass within 
the fencing amounted to negligence, the plain- 
tiff was guilty of contributory negligence in- 
asmuch as he was well aware a danger may 
result from the use of railway engines in a 
statutory manner and did not take the ordinary 
precaution of placing a fire line between his 
crop and the railway fencing, and was there- 
fore not entitled to damages. 

. Per SuLamsan, C. J.—There is no statutory 
duty on a railway company to cut all grass 
from the railway track and to see that at no 
place any grass grows or that any dry grass 
is allowed to remain there. At the same time 
this may be a reasonable precaution which a 
railway company should take. It is for the 
Court to decide whether dry grass bas been 
allowed to remain on the railway track so close 
to the rails and so high in stature as to amount 
to negligence on the ‘part of the railway com- 


Per BENNET, J.—None of the rulings which 
have been laid before the Court show thit 
there is any duty of a railway company either 


the | in England or in India to cut the grass on the 


banks of its railway lines. In the ubsence of 
ony authority of this nature it is difficult to 
hold prima facie on « priori considerations that 
there is such a duty of the railway company. 
B. B. & C. I. Ramway v. Dwarka NATH- 

262 
NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), Secs. 1, 5 end 13—'Shab 
Jog bund?—Whetber a ‘bill of exchange’— 
Whether a negotiable instrument independent- 
ly of the Act. `’ 

A ‘Shah Jog hundi’ (which is 2 document in 
vernacular) is not a bill of exchange as defined 
in the Negotiable Instruments Act; but it is, 
nevertheless, a negotiable instrument indepen- 
dently of the provisions of the Negotiable In- 
struments Act because negotiability of such a 
document has been recognised by usage in India. 
MANGAL SEN—JAI Dro PRASAD v. GANESHI 
Lau. 246 
———Secs. 43, 8 end 14—Trensferee under 
bale deed of a promissory note—Whether bas 
any rights under Sec. 43. . 

A transferee under a sale deed of 2 promissory 
note is not a holdeg thereof within the meaning 
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OPIUM SMOKING ACT (Local, Act I 
of 1925), Sec. 6 


of Section 8, Negotiable Instruments Act 
(XXVI of 1881), and cannot enforce the rights 
conferred on the holder of the negotiable instru- 
ment by Section 43 of the Act. PARSOTAM 
SARAN v. BANKEY LAL. 454 
OPIUM SMOKING ACT (Local, I of 
1925), Secs. 6, 7 and 9—Magistrate issues 
search-warrent under Sec. 9—Subsequenily 
same magistrate tries men arrested in conse- 
quence of that seerch—Whetber trial legal. 

Where a magistrate who had issued a search- 
Warrant under Sec. 9, Opium Smoking Act, 
subsequently tried the men who were arrested 
in consequence of that search and charged with 
offences under Secs. 6 and 7 of the Act, beld, 
that the trial was not illegal, EmPEROR v. 
BADALWA. 1201 
PAKKA ARHATIA—Custom—Entitling bim 
to protect himself from loss by closing trensac- 
tion after giving notice to seller or buyer— 
Whether reasonable, 

A custom that entitles a pekke erbatia com- 
mission agent—who que the persons entering 
into forward contracts through him for the 
purchase and sale of grain or other commodity 
is himself in the position of a principal—to 
protect himself from loss by closing the trans- | to 
action after giving to the seller or buyer reason- 
able notice of his intention to do so, is calcu- 
Tated to check reckless speculation and to pro- 
mote fair dealing and the transaction of busi- 
ness on honest lines, and, as such, is reasonable 
and salutary. MEGHRAJ RoorMAL THROUSH 
HARAK CHAND v. Firm ANUP SINGH BATTU 
MAL THROUGH BATTU MAL. 475 
PARTNERSHIP ACT, Secs. 4 end 5—Hindu 
undivided family carrying on a family business 
as such—Whether can be partners in such busi- 
Mess. 

Mananm Ram v. Ram Kristen Ram. 

1151 
PENAL CODE (XXVII of 1870), Sec. 34 
—Applicabiity of —Pre-arranged plan emount- 
ing to offence—Whetbher necessary. 

It is not necessary for the application of 
Section a Paal Code o ret oa ee 
a pre-arranged plan of doing something which 
amounts to an offence. Common intention 
may be conceived of immediately before or at 
the time of assault. In general the precise 
intention of several persons acting in concert 
is a matter of inference a their conduct. 
Jar MARGAL v. 462 
Sec. 182—False see to police—When 





PENAL CODE (XXVII of 1870), Sec. 2¢ 


In a prosecution under Section 182, I. P. C 
for making a false report to the police, t 
question is not whether the report was of 
cognizable crime but whether it was of such 
nature as might be supposed to lead the poli 
to make use of their lawful powers to the inju 
or annoyance of any person. FARDUDD 
KHAN v. EMPEROR. 23 
Sec. 182 and Crminal Procedure Cod 
Sec. 182—False information given to pubi 
servant contained in letter posted at one pla 
end delivered at another—Offence under Se 
182, I. P. C—Which court can try it. 

Where false information given to a publ 
servant is contained in a letter at Hathr 
and delivered at Agra and person givir 
the information is prosecuted for an offen 
under Section 182, I. P. C. in the court of 
magistrate of Hathras, beld, the offence w 
cemmitted partly in one local area and partly ; 
another or it consisted of several acts done : 
different local areas, viz., the acts of writir 
the letter and posting it at Hathras and the a 
of having it delivered through the post at Agr 
Accordingly the provisions of Section 18: 
Criminal Procedure Code, applied to the ca 
and the magistrate of Hathras had Jurisdictic 

try the case. Narain Das vy. Exrrro 

41 

———Sec. 189—Offence under—When mau 
out. 

It is of the essence of an offence under Se 
tian 189, L P. C. that the threat or injur 
should have been held out for the purpose « 
inducing a public servant to do any act or 1 
forbear or delay the doing of an act. A me 
threat, uttered as an exhibition of bad temp 
or in the course of an altercation, is not nece 
sarily an offence under Section 189, I. P. < 
MOHAMMAD AHMAD KHAN v. EMPERO! 

19 
———Secs. 201 and 325—Convictions unde 
Secs. 325 end 201—Whetber legal. 

A person can legally be convicted both of a 
offence under Sec. 325, I. P. C., and of a 
offence under Sec. 201, I. P. C. Ajoc-Naran 
Y. EMPEROR. 131 
——_Sec. 209—Conviction snder—Whe 
justipied. 

The decree in favour of the applicant wa 
that the crop illegally distrained be returne 
to him and he was awarded costs; and in th 
application for execution he claimed not onl 
the sum which was decreed as costs but als 


a sum which was not decreed but was merel 





person making such report ean be convicted. inserted in his plaint as the value pf the cro, 
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NAL CODE (XXVI of 1870), Sec. 221 |PENAL CODE (XXVI of 1870), Sec. 353 
trained.’ The applicant was prosecuted under | which is known to wound the religious feelings 
tion 209, I P. GC. and convicted. The | of others. i 
'ence was that this was a pure mistake due Where a persoh slaughters a cow in broad 
inadvertence. On appeal the Sessions Judge | daylight in full view of the houses of Hindus, 
zarently took the view that the mistake be- he is guilty of an offence under Sec. 298, 
r obvious and the applicant having verified) 1. P. C. and it is immaterial that he really 
application for execution it must be pre- wanted the meat of the cow for a wedding 
ned that he was fraudulent or dishonest or | feast and had no desire to wound the feelings 
ing with jntent to injure or annoy, and maim- of any person. On the facts found he must 
ned the conviction. Held, on revision, that | have known that the killing of the cow in the 
: Sessions Judge did not take a true view of presence of Hindus would to a wounding 
. Jaw, and the question of fraud etc, must be| of their religious feelings and he must be sup- 
cided like any other question of fact on the} posed to have intended the necessary conse- 
dence, and there being no reason to think quence of his acts. Motive is not to be con- 
x the accused was fraudulent or that he made | fused with intention. If 2 man knows that a 
wilful mis-statement in his application, his | certain consequence will follow from his act it 
nviction was not justified. Mort LaL v.|must be presumed in law that be intended that 


&PEROR. 71 “eau eis to take place although he may 
—— Sec. 221—Police constables omit to have some quite different ulterior motive 
prebend murderer as they were afraid of get- for performing the act. Mm CHITTAN v. EM- 
sg burt—Wheiher offence under Sec. 221 FEROR, 1197 
ioul. ————Secs. 299 end 300—Culpeble bomicide 
Where the applicants, being police constables, 
ere legally bound to arrest 2 man who had 
«mitted murder in their presence, and they 
ade no attempt to seize him, with the result 
at he escaped, beld, that the applicants were 
tilty of an offence under Section 221, Indian 
nal Code. ‘Their motive may not have been 
at they wanted the man to escape but that 
ey were afraid of getting hurt, but motive 
ust always be distinguished from intentions. 
hey certainly intended not to apprehend the 
an. Ram LAL v. EMPEROR. 1006 
Sec. 268 —Owner of shops builds plet- 
rms—Platforms encroach on public road and 
nosni to public wuisence—W bether persons 
sting shops end sitting on platforms guilty. 
Where the owner of shops, rented by the 
oplicants, built platforms in front of them to 
nable the shop-keepers to sit on them for selling 
wir and these platforms encroached on 
xe public road and amounted to a public nuis- 
nce within the meaning of Section 268, L P. C. 
Jeld, that the person who built the platforms 
; guilty of the act which ex hbypotbesi amounts 
o a public nuisance, and the applicants, who 
nerely rented the shops and sat on the plat- 
orms, cannot be considered to be doing any 
ct amounting to a public nuisance. PURAN- 
“ASHI V. EMPEROR. 200 
—__— Sec. 298—Scope of—Includes any ac- 
jon known to wound religions feeling of otbers 
—Motive immaterial. 

Section 298, Penal Code, includes any action 















was not the most probable result of 
is action, and he was therefore guilty of culpa- 
ble homicide not amounting to murder. 
KHIMAN v. EMPEROR. . 73 


first on the arm and then when his arm was 
disabled gave him two blows on the head and 
his skull was fractured, and he died as a result 
of the injuries, beld, that the accused must have 
known that he was likely to cause death, but 
that would not make the offence one of murder; 
it would be merely an offence of culpable homi- 
cide not amounting to murder. The use of 
lathis is certainly dangerous but it is not so 
that one would suppose that anybody 
would in the ordinary course think that death 
is a probable cause of the use of a het bi. 
PERANA V. EMPEROR. 333 
Sec, 353—Offence under—When made 
out—Prosecution must prove thet the officer 
was in fact performing « duty which was 
legally imposed on bim. ° ° 
CHHOTELAL V. EMPEROR ,, 427 
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PENAL CODE (XXVII of 1870), Sec. 365 


—_——Sec. 365—Offence tinder—W ben estab- 
lished—Intention of accused at the time of 
abduction—How to be gathered. 

Where a girl was removed by force by the 

applicants from her father’s house at the in- 
stance of her husband and she was taken to her 
husband’s brother-in-law’s house so that her 
father should not be able to find her, beld, that 
the intention of the applicants at the time of 
abduction can be deduced only from what they 
subsequently did, and the Sessions Judge was 
entitled to come to the conclusion that she was 
to be secretly confined -in that house, and the 
conviction of the applicants under Section 365, 
I. P. C. was justified. Held, further, that a 
husband is not entitled to use force to compel 
his wife to leave her parent’s house and join 
him. GHUNGRU v. EMPÉROR. 340 
———Sec. 395—Dacoity—Minimaum sentence 
to be imposed in ordinary circumstances. 
_ In ordinary circumstances a sentence of 
rigorous imprisonment for a period of seven 
` years is the least sentence which should be passed 
in cases of dacoity. LAKHAN SINGH v. Em- 
PEROR ` 739 
———Sec. 405—Criminal breach of trust— 
Accused bound to remit money realized. in 
Bengal to Cawn pore—Feilure so to remit money 
—No allegation of misappropriation at any 
particular place—W bether Cawn pore Court bad 
jurisdiction. — k 
_ Momru LAL v. EMPEROR. . 
—— Sc. 406—Offence ynder—W hen 
— 


3 
made 

On a complaint being made the accused, a 
goldsmith, was charged under Section 406, 
Indian Penal Code, on the allegation that the 
complainant took a pair of gold bangles to the 
accused who agreed to give the- identical gold 
and silver which would be obtained after melt- 
ing the bangles, and on the complainant 
demanding the gold and silver the accused as- 
saulted him. The defence was that the com- 
plainant had sold the bangles to the accused in 
consideration of the latter agreeing to give cer- 
tain quantities of gold and silver, and therefore 
no offence under Section 406, Indian Penal Code 
could be said to have been committed. Held, 
that the crucial question in the case is whether 
the complainant had transferred his rights in 
the bangles to the accused, so that the property 
in those articles passed from the complainant 
to the accused, or the complainant rétained 
his owngrship of -the bangles. while ‘they 
were in the y of the accused who had 
agreed to hand over to the complainant the 
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PENAL CODE (XXVI of 1870), Sec. 44 
identical gold and silver to be obtained b 
a e aan In the former case r 
offénce under Section 406, Indian Penal Cœ 
ican be said to have been committed. In tl 
latter case Section 406, Indian Penal Code 
clearly applicable. BARMANAND v. EMPERO) 

86 
— ec. 411—Cherge snder—Presum ptio 
of guili—When arises. ie 

GIYAN CHANDRA V. EMPEROR. 115 
———Secs. 420 end 120B—Five persons pre 
secuted for conspiracy to cheat under Secs. 42t 
120B—Four acqnuitted—Fifth convicted und 
Sec. 420—Conviction not bad. 

Where five persons are alleged to have com 
bined to deceive another and are prosecuted fc 
conspiracy to cheat under Secs. 420/120) 
I. P. C., and four are given the benefit of doub: 
the position of the remaining accused who 
found guilty of deception is not affected. ‘Tt 
Participation of the others being eliminated, | 
is the only person who was responsible fc 
deception which ex bypothesi did take plac 
and his conviction under Section 420, I. P. ¢ 
is not vitiated by the fact that four of his- 
accused who are said to have conspired wit 
him, were acquitted. . Jia Lan v. EMPERON 

í 41 
—— Ser. 424 and Civil Procedure Code, O 
21, R. 44-—-Stonding crops while under attach 
ment removed by accused—wW hether attachmen 
valid—Examination of amin—Duty of accuse 
to put questions. i - 

The accused forcibly removed their standin 
crops which had been attached by the civ. 
court, and they were convicted by a magistrat 
of an offence under Sec. 424, I. P. C. Held, œ 
a reference by the Sessions Judge, that in th 
absence of any attempt on the part of the ac 
cused in the Magistrate’s Court to elicit fron 
the amin that he had failed to carry out th 
provisions of Or. 21, R. 44, C. P. C. it canno 
be said that those provisions were not’ carries 
out and that the attachment was void. Rar 
BaHAL AHM v. EMPEROR. "28: 
——Secs. 441 and 447—Entry with inten. 
to assert or exercise bona fide claim—W bethe 
such entry amonnts to criminal trespass. 

The essence of criminal trespass is the inten. 
tion to do one or other of the acts specifically 
referred to in Section 441, I. P. C. If such i 
not the intent of the person accused of th 
offence of criminal trespass but his entry int 
or upon the property in dispute was with in- 
tent to assert or exercise a fide claim of 
right, such entry may or may not amount tc 


NAL CODE (XXVII of 1870), Sec. 499| POLICE ACT (V of 1861), Sec. 31 


ril trespass but will certainly not amount to 
minal trespass punishable under Section 447, 
P. C. SRI NARAIN v. EMPEROR. 203 
—— Sec. 499—Defamation concerning a firm 
What the prosecution must prove. 

The applicants manufactured and supplied 
awing instruments to a firm styled as the 
Jational Emporium,” who put their own 
els on them and sold the same to their cus- 
mers. The applicants had undertaken not to 








decessors cannot be regarded as a ‘pension 
in the meaning of Sections 11 and 12 of the 
Pensions Act (XXU of 1871). Munraz 
HUSAIN v. BRAHMANAND. 161 
——Sec. 12—Grent of lend revenus—W be- 
ther ‘Pension’ within meaning of Sec. 12. 


1 the instruments to anyone except the 
{ational Emporium.” After their connection 
th the "National Emporium” was severed, the 
plicants started a firm of their own and 
‘ered to sell drawing instruments. In reply 
an enquiry as to the standing of their firm, 
e applicants in effect said that they largely 
ntributed to the success which the “National 
nporium” had attained. And in an adver- 
ement published in leaflets distributed broad- 
st it was proclaimed that the “National Em- 
rium” used to have their instruments manu- 
ctured by the applicants and if anybody can 

rove this allegation a reward of Rs. 1,000 
Ties cea to ta Held, that the letter and 
e advertisement do not contain any imputa- 
yn concerning the “National Emporium” cal- 
dated to harm its reputation, and the appli- 
ints cannot therefore be held to be guilty of 
famation within the meaning of Sec. 499, 
P. C. GENDA Ram v. EMPEROR. 66 
ENSIONS ACT (XXIII of 1871), Sec. 4 
-Assignee of lend revenue institutes suit for 
! of such revenue in revenue conri— 
p to District Judge—Whetber District 

ge competent to bear appeal. 

The plaintiff as assignee of land revenue filed 
suit in the revenue Court to recover such re- 
enue from the persons liable to pay the same. 
n appeal was filed before the District Judge 
‘om the decision of the revenue Court. Held, 
rat the jurisdiction of the District Judge to 
ear the appeal was not barred under Sec. 4, 
ensions Act. Kursooman Nysa v. Noor 
[OHAMMAD. 1281 
—_—Secs. 11 and 12—Grent—"Muafi rights”? 
_—~Whetber can be regarded as “pension” —Re- 
ulation XXXVII of 1793, Sec. 15—Altemghea 
rents. 

In the year 1765—1766 A.D. a farman was 
sued by the then King of Delhi conferrmg 
pon the ancestor of the appellants an income 
> be realised frem lands. A condition of the 
rant was that the grantee and his descendants 
hould “keep it safe from all the changes and 


ransfers.” „ Held, that in view of the provi- 














A grant of land revenue is not a pension 


within the meaning of Secs. 11 and 12, Pensions 
Act. 
Rai v. Shiem Sunder Lal, 1929 A. L. J. 724 at 


(Opinion expressed by Sen, J. in Bhopal 


t of 


. 732 approved). Whether an assi 
ds on 


d revenue is transferable or not 


the terms of the original grant.and of subse- 
quent confirments. KuLsoomaN Nyssa v. 
Noor Monam™ap alias SULTAN HADAR. 


1281 


PERSONAL LAW—fTrensfer of an eres from 


one province to another—W bether personal lew 
of residents affected. 

The transfer of an area for administrative 
purposes from one province to another province 
would not be sufficient to affect the personal 
law of residents in the area concerned unless 
and until it was shown in the case of any resi- 
dent there that he had intended to change and 


had in fact changed his personal law. Soma- 


SEKHARA RoYAL (RAJA) SINCE DECEASED 
(NOW REPRESENTED BY Raya Vma BASAVA 
RoraL) v. Sucurur MAHADEVA ROYAL 
(RAJA). ` 96 
POLICE ACT (V of 1861), Sec. 31—Scope 
of—Nature of orders that cen be pessed—Bride 
and bridegroom being carried in ins— 
Objection by certain people—Breach of peace 
apprebended—Police officer orders palenquins 
to be carried empty—W betber eutborised to 
issue such order. 

Section 31, Police Act (V of 1861), is in- 
tended primarily for the purpose of ing 
order on the public roads preventing confusion, 
regulating traffic and avoiding obstruction. It 
does not authorise a police officer to issue an 
order which a Magistrate might have issued 
under Sec. 144, Criminal Procedure Code, to 
refrain from doing a perfectly legal act. 

The accused took out the bride and the bride- 
groom in palanquins through the inhabited area 
of a village. The high caste Hindus objected 
to such action as being contrary to the custom 
of the locality. With a view ‘to prevent the 
breach of the peace’ the circle inspector inter- 
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PRACTICE 


vened and ordered that the palanquins should be 
carried empty. The order was not obeyed and 
the accused forcibly put the bridegroom and 
the bride into the palanquins and carried them 
through the Village. were then prose- 
cuted for an offence under Sec. 153, L P. C. 
Held, that no civil court having held that there 
was any such custom having the force of law 
which prevents people from going over village 
sites in palanquins, the accused committed no 
illegal act. Held, further, that the failure of 
the accused to obey the order of the police 
officer did not amount to an illegal act within 
the meaning of Sec. 153, I. P. C. because the 
police officer was not wered to issue such 
an order under Sec. 31, Police Act (V of 1861). 
JASNAMI v. EMPEROR. 579 
PRACTICE—Anonynious letter = received 
by a judge—Placed on record—Parties to be in- 
formed—Legal Practitioner—Aspersions on— 
When not justified. 

Destruction would seem to be the more suit- 
‘able method of dealing with an anonymous 
letter received by a judge in his judicial capa- 
city. But it would be better if that letter is 
to be filed on the record that the parties should 
at once be informed of its existence. 

Aspersions cast on lawyers as such engaged 
in the case without any material on the record 
to justify the charge deprecated. SRINIVASA 
Prasan SINGH (Manaray Kumar) ~v. 
KESHAVA PRASAD SINGH. 101 
PRE-EMPTION ACT (Local Act XI of 
1922), Sec. 3—Proviso to—Rigbt to pre- 
empt a bouse under the Mobemmeden Lew— 
Whether a right under the Act. 

On a true interpretation of the proviso to 
Section 3, Pre-emption Act, a right to pre- 
empt a house under the Mohammedan Law 
cannot be said to be a right to which a pre- 
emptor is entitled under the Act. ZAINAB 
Bwr v. Umar Hayat KHAN. 456 
——Sec. 4(3)—Lend’—Meaning of. 

ZAINAB Bist v. Umar Hayat KHAN. 456 
———Sec. 16—Exclusion from sult for pre- 
emption of ad pile to which pre-emption is 
not entitled the Act—Effect of. 

Where under one and the same deed of sale 
property as to which the pre-emptor has a right 
of pre-emption under the Pre-emption Act is 
sold along with other property as to which he 
has no right of pre-emption under the Act, 
he can sue for pre-emption of property which 
he is egtitled to pre-empt under the Act and 
his suit would not fail by reason of his having 
excluded property which ke is not entitled to 
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PREVENTION OF ADULTERATIOn 


ACT (Local, VI of 1912), Sec. 4(1) 


pre-empt under the Act. ZAmNAB BmI v. Um 
Hayat KHAN. : 4 

———Sec. 16—Words “tender the Act” ade 
by Sec. 3, Local Act IX of 1929—Effect of 
Pre-emptor no longer compelled to include 

his claim properties as to which be bad a rig 
of pre-emption under the Mobammedan Le 
or any contract or custom. e 

The effect of the addition of the words “u 
der the Act” at the end of Section 16, -P 
emption Act, is that a pre-emptor is ‘no lon; 
compelled to include in his claim propert 
which he may be entitled to preempt um 
the Mohammedan Law, or any contract or c» 
tom outside the Pre-emption Act, and all tl 
is now necessary is that be must bring his s 
for pre-emption in respect of the entire p» 
perzy which he is entitled to preempt un 
the Pre-emption Act. Zamas Bint v. Um 
Hayat KHAN. 4 
PREVENTION OF ADULTERATIO: 
ACT (Local, VI of 1912), Sec. 4 Custon 
asks for milk—Seller supplies skimmed milk 
Whether guilty under Sec. 4. 

Where a customer asks for “milk” he shou 
be understood to be desirous of purchasing pi 
milk; and if he is supplied skimmed milk 
the seller, who does not make it clear that t 
milk he was supplying was skimmed milk, 
is guilty under the first part of Section 
U. P. Prevention of Adulteration Act. Sin 
larly, where a pérson gives out that “milk” w 
for sale at his shop, he should be taken to off 
to sell pure milk, and not skimmed milk; and 
while $ is offering to sell “milk” he suppl 
skimmed milk, he is guilty under the seco» 
part of . Section 4 of the Act. Duxm 
EMPEROR. ? 
——Sec. 4(1)—-Persom brings ghee to she 
of commission agent—And sells seme to Ser 
tary Inspector while sitting at shop of com 
mission agent—Gbee found to be impure- 
Whether commission agent can be convict: 
under Sec. 4(1). 

One A brought ghee to the shop of a con 
mission agent and while sitting at the shop . 
sold the ghee to the Sanitary Inspector, and o 
the ghee being found to be impure, both A an 
the commission agent were tried and convicte 
under Section 4(1), U. P. Prevention of Adu) 
teration Act, by a Magistrate. On a referenc 
by the Sessions Judge, who considered that i 
was A from whom the Sanitary Inspector pur 
chased the sample of ghee and that the com 
mission agent d not be convigted becaus 


EVENTION OF -ADULTERATION. 
'T (Local, VI of 1912), Sec. 4(1) 


did the selling and was present, beld, that- 
reference should be rejected for the follow- 
reasons: (1) Although the actual selling 
y have been done by A, the exposing for sale 
s done by the commission agent becatise the 
p belonged to him and could not have 
n exposed for sale in that shop without his 
isent; (2) The law of abetment applies to 
tion 4 of the Prevention of Adulteration 
t and on the facts it is established that the 
mmission agent abetted the offence of Sec- 
n 4, and under Section 109, I. P. C., as there 
10 express provision for the abetment of this 
ence, the penalty is the same as the penalty 
- the offence; (3) As the sale was made in 
» presence of the commission agent and he 
s to receive part of ‘the purchase price as his 
mmission, it cannot be said that he did not 
ve part in the sale. Ram Gopar v. 
(PEROR. 1037 
Sec. 4(1) and Proviso (c) and Evidence 
+, Sec. 105—Prosecution under Sec. 4(1)— 
betber case comes sender Proviso (c)——Bur- 
n of proof—Evidence—How to be recorded. 
In a prosecution under Section 4(1), U. P. 
evention of Adulteration Act of 1912, it is 
r the defence to prove facts that would bring 
e case within Proviso (c) of Section 4(1). 
Inder Section 105, Evidence Act, it is the 
ty of the defence to prove that the case comes 
thin this exception). In such a prosecution 
e Magistrate should record the evidence suffi- 
ently fully and not in the brief metliod of 
summary trial. RamMeEsHwAk Das v. 
APEROR, 311 


RIVY COUNCO.—Specia] leave to appeal 
-Not affected by « making decision of 
ghest appellate Court in India final. 

Where the rules for the administration of 
vil justice made pursuant to the Scheduled 
istricts Act, 1874, made the Court of the 
ollector the District and principal court of 
iginal jurisdiction, and the Court of the Com- 
issioner as the highest Court of -Appeal, and 
was provided by Rule 9 that “it shall be in 
ie power of the Local Government to refer 
, the Board of Revenue any case in which 
ve Commissioner, on appeal from the Collec- 
ir, may have reversed the decision of the 
wer court, and the order of the Board in 
ich case shall be final.” Held, that the effect 
f Rute 9 is to enable the Local Government 
y constitute pro bec vice the Board of Revenue 
court of second appeal with full appellate 
risdiction, and the.provision that the order 


PROVINCIAL INSOLVENCY ACT (V of 
1920), Sec. 54 

of the Board of Revenue is to be final does not 
affect His Majesty’s prerogative to grant special 
leave to appeal. Sarna MAHESH PRASAD SINGH 
y. BADRI LAL SAHU. i 656 


PROVINCIAL INSOLVENCY ACT (V of 
1920), Sec. 38—Inter pretation of —Insolvent’s 
proposal for composition—Not accepted by re- 
quisite majority of creditors—W betber cont 
can approve proposal. 

On a true interpretation of Section 38, Pro- 
vincial Insolvency Act, if the proposal of an 
insolvent for a composition in satisfaction of 
his debts is not accepted by the requisite majo- 
rity of the creditors as laid down in Section 
38(2), the court has no power to approve the 
proposal. SHANKAR LAL y. SYED ALI AHMAD. 

44 
—— Sec. 54—Insolvency— Legal practitioner 
appointed receiver —Himself conducts case— 
Whether legal practitioners fee can be taxed 
as costs. 

Where a legal practitioner was appointed re- 
ceiver of the estate of an insolvent and he 
applied, under Section 54 of the Provincial Jn- 
solvency Act, for annulment of a mortgage 
executed by the insolvent and the receiver him- 
self conducted the case, and the insolvency 
court directed that legal fees be taxed as costs 
even though the receiver did not pay this sam 
to any legal practitioner. Held, that a le 
practitioner’s fee cannot be taxed as ordered by 
the lower court. According to the rules only 
such sum can be taxed as legal practitioner's 
fee as has been actually paid and certified by 
‘the legal practitioner to whom it has been paid, 
and these conditions are not fulfilled in the 
present case. ABDUL SATTAR V. Onxar NATH. 

698 
Sec. 54-—Mortgage executed by insol- 
vent prior to edjudication in favour of « credi- 
tor to secure previons end fresh advences— 
Fictitious sums forming part of consideration 
—Mortgage to be under Section 54. 

Where prior to their adjudication as insol- 
vents, the insolvents took a fresh advance from 
one of their‘creditors and executed a mortgage 
of their immovable property in his favour to 
secure the sum previously due to him together 
with the fresh advance, and two fictitious 
amounts also formed part of the consideration, 
so that the total amount of the mortgage- 
money be nearly equal to the value of the pro- 
perty, and the other creditogs may not, be able 
to recover their debts to any appreciable extent 
by sale of the equity of redemption. Held, 
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PROVINCIAL INSOLVENCY ACT (V of 
1920), Sec. 57 


that on these facts the case was one in which 
the insolvents transferred practically the whole 
of their immovable property with a view to 
giving preference to one of their creditors over 
the others, and the mortgage must be annulled 
under Section 54, Provincial Insolvency Act. 
ABDUL SATTAR v. ONKAR NATH. 698 
———_Sec. 57—Official Recetver—Wrongful 
acts of—Whether Secretary of State liable. 

The Secretary of State is not liable in tort 
or otherwise for the consequences of wrongful 
acts of official receivers in the discharge of 
their duties under the Provincial Insolvency 
Act. SECRETARY OF STATE FOR INDIA IN 
COUNCIL, THROUGH THE COLLECTOR OF 
AGRA v. CHAND MAL. 79 
—— Secs. 75 and 5(2) end Civil Procedure 
Code, Sec. 115—-Creditor’s application for ad- 
judication of debtor as tnsolvent—Dismissed— 
Appeat to District Court—Debtor dies during 
pendency of appeal—District Court passes order 
impleading his beirs—Whether appeal lies to 
High Court—Whether High Court cen revise 
order under Sec. 115, C. P. C. 

A creditor’s application for the adjudication 
of his debtor as an insolvent was dismissed by 
the insolvency court. He filed an appeal in 
the court of the District Judge and during 
the pendency of the appeal the debtor died. An 
application was made by the creditor for bring- 
ing the legal representatives of the deceased 
debtor on the record and the District Judge 
passed an order impleading the legal represen- 
tatives of the deceased debtor. Against this 
order an appeal was filed in the High Court 
by the legal representatives. Held, that no 
appeal was competent under the Second Proviso 
to Section 75(1), Provincial Insolvency Act, 
nor was the High Court empowered to inter- 
fere under the First Proviso to Section 75 (1). 
Held, further, that the High Court could not 
interfere under Section 115, Civil Procedure 
Code. Watt Monmamman v. Hican Lat. 9 
PROVINCIAL SMALL CAUSES COURTS 
ACT (IX of 1887), Sec. 15 end Sch. I, Art. 
31—Suit for recovery of a specific sum—W ben 
amounts to a “suit for an account? within 
meaning of Art, 31. 

Where a plaintiff brought a suit for recovery 
of a specific sum (not exceeding Rs. 500), 
being the price of ds sent by the plaintiff 
to d: defendant T interest and incidental 
charges, and it was not suggested that there 
had ever been previous dealings between the 
plaintiff and the defendant, and thus there were 
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FUBLIC GAMBLING ACT (II of 1867 
Sec. 6 


no credit and debit entries in the -accounts 
the parties which had to be mutually adjust 
against each other. Held, that the suit w 
not a suit for an account within the meani: 
of Art. 31, Schedule I, Small Causes Cour 
Act. It was therefore a suit of the natu 
cognizable by the Small Cause Court and co 
sequently no second appeal lay tọ the Hi; 
Court. Puran Lat Ram Lat (Fem 
THROUGH SHIAM LaL vy. DAmMopAR Das, PA 
MANAND THROUGH DAMODAR Das (PROPRI 
TOR FRM). 11; 
——Sec. 17 (1), Proviso to—Application 
set aside ex parte decree—Security offered und 
Proviso to Sec. 17(1)—Such security is f 
performance of ex parte decree. 

The Proviso to Section 17(1), Provinci 
Small Causes Courts Act, lays down that . 
applicant for an order to set aside an ex por 
decree must give security for the performan 
ot “the decree.” The words “the decree” ref 
to the decree previously mentioned in the Pr 
viso, namely, the ex perte decree. These wor 
cannot mean any other decree which may eve 
tually be passed in the suit. 

Where an application is made to set aside 
decree passed ex perte by a Court of Sm. 
Causes, the security that is offered under + 
Proviso to Section 17(1), Provincial Sm: 
Causes Courts Act, is for the performance . 
the ex parte decree in case the application ult 
mately fails. If the application succeeds, th 
the judgment-debtor is for the time being di 
charged from the liability under the decr 
which has been set aside and it follows that tl 
surety also is automatically discharged, and 
eventually another decree is passed on tl 
merits the surety is not liable to pay the amou: 
due under this second decree. Tuts: Mism 
BINDESHRI Mistr. 93 
PUBLIC GAMBLING ACT (II of 1867 
Sec. 6—Presumption under—When can | 
made. 

In order to entitle the prosecution to invol 
tc its aid the presumption under Section 6 « 
tke Public Gambling Act, the prosecution mu 
prove affirmatively that the search was in a 
cordance with the provisions of Section 5 ¢ 
tke Act, and where this fact is not proved tl 
conviction of the accused cannot be sustaine 
merely on the strength of the presumption r 
ferred to in Section 6. In other words, unle 
there is something on the record to show th: 
the officer who conducted the search or issue 
the warrant for search did so in pursuance « 


RAILWAYS ACT (IX of 1890), Sec. 120B 


way company and they are with the consent 
of the railway company’s servant placed in the 
railway company’s goods-shed pending the 
arrival of wagons for their accommodation, the 
goods are delivered to the railway within the 
meaning of Section 148, Contract Act, and in 
respect of these goods the railway’s liability is 
that of a baile. SECRETARY OF STATE FOR 
Inpa IN Counc v. Fem SHEO BHAGWAN 
CHRANJI LAL. 387 
Sre. 1 01—Station-master—Signals— 
Points correctly set-—Trein allowed to run on 
loop line—In point of fact one point not pro- 
perly set—Colliston—Persons inferred —W he- 
ther station-master guilty of offence under Sec. 
101. 

The station-master allowed a goods train to 


JBLIC STREET 
> belief that the house was used as a “comi- 
yn gaming house,” no presumption can, on 
e recovery of instruments of gaming from 
e house, be made against the accused. 
HaAKUR Das v. EMPEROR. 419 
JBLIC STREET—Mxnicipal street en- 
oaches upon private lend—Accused cons- 
ucts projections over that part of the street 
-W bether projections consiructed over “public 
reel. 

Where in making a street the municipality 
icroached upon the land of a private owner, 
id the accused constructed certain projections 
rer that part of the street which was on the 
nd of the private owner. Held, that the land 
zer which the accused built his projections 
‘ag not part of a public street or lawfully 
nder the control of the Board, and he could run on the loop line even though the main line 
ot be convicted of the breach of a municipal | was clear. Before allowing the train on to the 
ye-law which provided that no person shall | loop line he received signals which entitled him 
uild or otherwise encroach upon land which is | to conclude that the points were correctly set. 
he property of the Board or which is under In fact point No. 2 on this line was not pro- 
he control of the Board unless permission to perly set, with the result that the train ren 
hat effect had been duly granted. SOHAN |i ind sidi 
AL V. EMPEROR. 48 
LAILWAYS ACT (IX of 1890), Sec. 47— 
tules framed tinder—Provide thet railway not 
iable for loss unless goods booked end receipt 
\bteined—Rule inconsistent with ability as 
wilee under the Act—Ultra vires. 

In virtue of powers granted to the railway 
companies under Section 47, Railways Act, the 
ndian Railways General Classification of Goods 
ind General Rules were published. Rule 19 
rrescribes that 2 forwarding note in which the 
lescription and the destination of the goods are j A 
et out must be tendered by the consignor, and | No. 2 and could not therefore be convicted of 
Rule 27 is to the effect that the railway com- |an offence under Section 101, Railways Act. 
zany will not be liable for loss unless the goods BuacwAN Das v. EMPEROR. 951 
are booked in the ordinary manner laid down Sec. 118—Ice-vendor’s compertment— 
by the railway company and a receipt given | Whether ‘pert of the train not intended for 
Serefor. Held, that under the Railways Act, | sse of passengers.’ 
in respect of all goods delivered-to it for pur- Where the railway authorities set apart a 
ae of transportation the railway company’s | compartment for the ice-vendor appointed by 
iability is that of a bailee, and a rule by which |a company which has entered into a contract 
a railway company attempts to escape that | with em to provide drinks, such 2 compart- 
liability is inconsistent with the Railways Act. j ich i i 
itself and therefore ultra vires. SECRETARY 
oF STATE FOR INDIA IN CoUNCIL v. Fem SHO 
BHAGWAN CHIRANJI LAL. 387 
——— Sec. 72—Goods tendered to railway ser- 
vent for trensportation—Placed in goods-shed 
pending of wagons—W hether delivered 
within meaning of Sec. 148, Contract Act. 

Where goods are brought by a consi to 
priar kasian Co be trance by the il 



























not the proximate cause of the acci t. The 





vended for the use of passengers” within the 
meaning of Section 118, Railways Act. DURGA 
PRASAD v. EMPEROR. 117 


Where the magistrate believed the evidence 
that the accused used the most filthy abuse on 
the railway stetion and fined him under Sec- 
tion 120B, Railways Act, and the Sessions Judge 
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REFORMATORY SCHOOLS ACT (VII 
of 1897), Sec. 8 


made a reference to the High Court because in 
his opinion it was not legal for the magistrate 
to convict the accused unless the exact words 
usd were proved. Held, that the conviction 
was not bad. If the case of the accused was 
that he made use of expressions which could 
not properly be described as abusive it was open 
to him to prove exactly what he said. Raya 
Ram v. EMPEROR 82 
REFORMATORY SCHOOLS ACT (VII 
_ of 1897), Sec. 8—Interpretation of—Whether 
magistrate not spectally eutborised can try juve- 
nile Offender. l l 
Section 8 of the Reformatory Schools Act 
does not enact that a magistrate not specially 
authorised cannot try a juvenile offender. It 
says that certain magistrates who are not spe- 
cially empowered may not exercise the power 
of sending a juvenile offender to a Reformatory 
School, Onxar NATH v. EMPRROR. 957 
REGISTRATION ACT (XVI of 1908), 
Sec. 17 (1) and Transfer of Property Act, Sec. 
54—Right to receive from trustees money ont 
of future income of immovable property—Sale 
of such interest—Whetber compulsoril regis- 
terable—Assignment of past rents me profits 
—Whether compulsorily registrable. 
A right to receive from the trustees a sum 
of money out of the future income of immov- 
able property was immovable property within 
the meaning of the Transfer of Property Act 
and the Indian Registration Act, and any sale 
deed relating to such interest was compulsorily 
registrable. But rents and profits which at 
the time of assignment had been received by the 
trustees had ceased to be immovable property 
and the deed of assignment in so far as it re- 
lated to such past rents and profits was not 
compulsorily registrable. M. E. MoorLa Sons, 
LTD. (IN LIQUIDATION) v. THE OFFICIAL 
ASSIGNEE OF THE HIGH COURT OF JUDICATURE 
AT RANGOON. l 832 
Sec. 17 (2) (4) and Trusts Act (II cf 
1882), Sec. 5—Composition deed—Also ope- 
rates as trust deed—W bether registration neces- 
.sery—Com position deed—Bona fide assignment 
by debtor of bts entire property to trustees for 
` benefit of creditors—Effect of —Assent of all 
creditors not necessery—Rights of non-assent- 
ing creditors. . ad 
A ‘composition deed’ is exempt from regis- 
tration by reason of the provisions of Section 
17(2) (4), Registrgtion Act (XVI of 1908), 
but w ppens to ope- 


hen the composition deed ha 
vate agra couse died ca well requires registra- 


68 





~ 


REGISTRATION ACT (XVI-of 1908 
Sec. 28 


tion under Section $ of the Trusts Act (II « 
1882) and is invalid for want of registration 
Arrangements by which a debtor bona fic 
issigns his entire property to trustees for tł 
benefit of his creditors are well known in Ens 
land as well as in' India and have the effect « 
divesting the debtor of any interest in the pri 
perty so assigned, so that the property cann 
be the subject of attachment issued subsequent 
ly at the instance of a creditor who has obtair 
ed « decree upon his debt. It is not necessar 
that all the creditors should assent to the com 
posinon. A creditor who does not assent t 
the assignment can sue the debtor but canu 
proceed against the property which under tł 
deed has vested in trustees. The mere fact ths 
the creditors allowed the debtor to reserve 
small portion of his property for his own pu 
poses would not invalidate the transactio: 
GovIND Ram v. Kast Natu. 35 
——Sec. 17 (b) —'Phatbend? —When requh 
ed to be registered wader Sec. 17-(b). 
Where in a pbatbendi lists are drawn up pu 
porting to show which plots are allotted to eac 
of the parties concerned, and it is a form: 
document signed by all the parties, and is i 
subscance and intention a document which put 
ports to declare the rights of the parties in th 
specific plots. Held, that the document re 
quires to be registered under Section 17 (b) 
Registration Act, and, being unregistered, it > 
inadmissible in evidence. Nepat Rar v. PARA 
Ram DUBE. ’ 116' 
Sec. 28—One yard of lend included i: 
a saledeed—With a view to get it registered h 
a particuler district—Frend on the Registratior 
Law—Criterion—W hether parties intended thè 
yard of lend to pass under the deed. 
After the execution of a sale-deed and witl 
a view to get it registered in a particular regis 
tration district, an additional sheet was inserter 
in tke document purporting to include in the 
sale one yard of-land in a village within that 
particular registration district. Held; that the 
real question was whether the parties intendec 
‘this one yard of land to under the’ deed “o1 
not. The motive may be immaterial but the 
intention is’ critical, Held, on the evidence. 
that neither did the vendor intend to sell nor 
did the purchaser intend to buy this one yard 
of land, and the so-called sale of it was a mere 
device to evade the Registration Act. Conse- 
uently there was no effective registration of 
ssle-deed and it did not convey the property 
sold to the vendte. INUGANTI VENKATARAMA 





ELIGIOUS ENDOWMENT » 3 y 


ao (Sat Raya) v. Sar Raya SOBHANADRI 
PPA Rao BAHADUR GARU. - 258 
ELIGIOUS ENDOWMENT — Idol — De 
cto Manager—Whether cen bring suit in the 
mme of the idol. 

A suit can be brought in the name of the 
ol by a person who is a de facto manager of 
e temple. GoraL Darr v. Basu Ram. 315 
—_ldok—Endowment—Mutwalli—Antbor 
f endowment nominates persons to -menage 
roperty and bend over income to mutwalli— 
alidity of such « provision. a 
When a person makes an endowment in 
vour of an idol, then ordinarily the mutwalli 
f the idol will be the person who will be the 
anager and will manage the estate for the 
lol. It is, however, open to the ‘author’ of 
n endowment to nominate person or persons 
rho would manage the endowed estate and 
xen hand over the profits realised to the mut- 
ralli or the manager for expenditure in con- 
ection with the objects specified in the deed 
f endowment. CHRANJI LAL v. SRI THAKUR 
ARE MADAN MOHAN LALJL 214 
PARIAN PROPRIETOR—Righis of— 
'o use the streem—Natnral rights—Easements 
—Easements Act (V of 1882), Sec. 7(b), 
Ilustration (b) and Sec. 29, [Nustration (a) 
wd Sec. 23, Illustration («)—Riperien owner 
-Natyral rights—Rights acquired by prescrif- 


lon, 

The plaintiffs had their hydro flour mills on 
he bank of a river. The defendants also had 
imilar mills two miles further down the same 
iver. The defendants recently raised their dam 
nd sluices and thereby caused a rise of 11 
aches in the level of the stream below the dam 
f the plaintiffs. As this caused obstruction to 
he working of the plaintiffs’ mills, they brought 
suit for damages hon the defendants. Held, 
hat the natural rights of the plaintiffs as ripa- 
jan owners are to have the use of the water 
1 the stream and they may use such water for 
he purpose of running a mill. The raising of 
he level by this small amount does not appear 
o be such an interference with the natural 
ights of the plaintiffs as would give rise to a 
ight to sue for damages. All that the action 
£ the defendants has done is to cause a slight 
iminution in the efficiency of the existing mills 
£ the plaintiffs. The plaintiffs can remedy 
his matter by raising their mills and if neces- 
ary their dam by a co nding height of 
1 inches. Held, fede that it would only 
if the plaintiffs had acquired by prescription 
n easement to use the mills in-a parti 
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SALE OF GOODS ACT (III of 1930), 
Sec. 33 


manner that it could be said that a case would 
lie for damages. MURLI v. HANUMAN PRASAD. 

534 
SALE OF GOODS ACT (M of 1930), Sec. 
16, Sub-sections (1) ond (2)—Woollen gaer- 
ments—Sold by retailers—Excess free sulpbites 
present in germents—Latent defect—Purchascr 
contracts dermatitis by wearing—Breach of im- 
plied condition—Reteiler liable in contract— 
Negligence in mennfacture—Liability of menn- 
facturers in tort. 

The appellant purchased woollen garments 
from the retailers and wore them; he contracted 
dermatitis of external origin by reason of the 
presence in the garments of excess free sulphites, 
the presence of which was due to negligence in 
manufacture. ‘The appellant claimed dama 

inst both retailers and manufacturers. Hels, 
the retailers were liable in contract for 
breach of implied warranty or condition under 
exceptions (#) and (#) of the South Australia 
Sale of Goods Act, which is identical with Sec- 
tion 16 of the Indian Sale of Goods Act, 1930. 

The présence of the deleterious chemical, viz., 
free sulphites in the garments, due to negligence 
in manufacture, was a hidden and latent defect: 
it could not be detected by any examination 
that could reasonably be made. Nothing hap- 
pened between the making of the garments and 
their being worn to change their condition. 
The garments were made by the manufacturers 
for ie purpose of being worn exactly as they 
were worn in fact by the ap t. Held, 
that these facts established in law a duty to 
take care as between the manufacturers and 
the appellant, and for the breach of that duty 
(and resulting damage suffered by the appel- 
lant) the manufacturers were liable in tort. 
GRANT v. AUSTRALIAN Knirrinc Mors, Lro. 

f 120 
—— Seç. 33—Sale of wood of trees which 
bad fallen down—Delivery—W ben takes place. 

The defendant sold the wood of trees which 
had fallen down to the plaintiff. The plaintiff 
cut up these trees but when he attempted to 
remove them from the grove of the defendant 
he was prevented from doing so by a third 
person. The plaintiff therefore brou t a suit 
for refund of purchase-money. Held, that in- 
asmuch as the plaintiff did not get possession 
of the wood there was no delivery, and the 
defendant failed to carry out his part of the 


contract. Accordingly the plaintiff’s gut must 
be decreed. CHOTKU V. Rai NATH SAHU 
1270 
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SPECIFIC RELIEF ACT, Sec. 9 


SPECIFIC RELIEF ACT, Sec. 9 and Nor- 
thern Indien Ferries Act, Sec. 8—Lessee of the 
tolls of a public ferry—Whetber such lessee bas 
right of suit under Sec. 9, Specific Relief Act. 
Where the plaintiff, who was the lessee of 
the tolls of a public ferry under Section 8, 
Northern Indian Ferries Act, for a fixed period 
from a District Board, claimed under Section 
9, Specific Relief Act, to recover possession of 
the ferry from the District Board on the allega- 
tion that during the continuance of his lease 
the District Board di him. Held, 
that the rights of the plaintiff as a lessee did 
not amount to immovable property in any sense 
and accordingly the plaintiff had no right of 
suit under Section 9, Specific Relief Act. 
Monup. Wantip KHAN v. Districr Boarp, 
BAREILLY. 1122 


—Sec. 45(g)—When court can issue 
mendemus to lic servani. 

The court cannot claim even in appearance 
to command the Crown, and where an obliga- 
tion is cast upon the principal the court can- 
not enforce it against the servant merely as 
such. Before mandamus can issue to a public 

: servant it must therefore be shown that a duty 
towards the applicant has been imposed upon 
-the public servant by statute so that he can be 
ı charged thereon, and independently of any duty 
which as servant he may owe to the Crown 
his principal. COMMISSIONER OF INCOME 
“TAx, BOMBAY PRESIDENCY AND ADEN v. THE 
‘Bormay TRUST CORPORATION, LTD. 1204 
STAMP ACT (IL of 1899), Sec. 2(22)— 
Document styled as receipt—Recites receipt of 
a sum of money with a promise to it after 
a certein time at a certain rate of interesti— 
Whether a ‘promissory note’ 


A document which is primarily a receipt even 
if coupled with a promise to pay it is not a 
promissory note. A document styled as a re- 
ceipt which recites the receipt of a particular 
sum of money and states it to be payable after 
a certain time at a certain rate of interest is 
not a promissory note within the meaning of 
Section 2(22) of the Indian Stamp Act and 
is not liable to be stamped as a promissory note. 
MOHAMMAD AKBAR KHAN (Nawas MAJOR 
SR) v. ATTAR SINGH. 986 
Sees. 6, 2(5) (c), 2(17)—Deed con- 
taining stipulations binding execntant to deli- 
ver bis crop to obligee—Further provision hypo- 
thecating crop ag security for t of 
money advanced by obligee—Deed fills dual 
character of mortgage and bond—Duty payable 
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STAMP ACT (II of 1899), Sec. 44(1) 


as provided in Sec. 6. 


Where a deed contains a stipulation bindin 
the executant to deliver his sugarcane crop t 
the obligee under the deed, and also providi 
that the sugarcane crop is hypothecated : 
security for payment of money advanced h 
the obligee. Held, that the deed in questio 
fills the dual character of a mortgage and 
bond, as defined in Section 2(17) and Sectio 
2(5)(¢) respectively of the Stamp Act. ‘TI 
necessary result is that Section 6 of the Stam 
Act becomes applicable to a deed of this kink 
and the highest of the two duties provided fı 
by the Stamp Act is payable. Sram REFE 
ENCE BY THE BOARD OF REVENUE. 118 


———Sec. 35—Document styled as promissor 
note recited that a certain sum bad been foun 
due on account of a previous y no 
and the executent promised to pay the amous 
with interest—Stem ped with one anna stamp- 
Document cannot be split np into acknowled: 
ment duly stamped end unstamped promissor 
note—Document being promissory note w 
insufficiently stamped—Inadmissible in eviden: 
for any purpose. 

Ir a suit on a promissory note of 1922 tt 
plaintiff relied upon a document containing a 
acknowledgment as saving limitation. ‘Tt 
document was in the following terms:—‘M 
dear KL, whereas Rs. 5,300 have been foun 
due from me on account of a promissory not 
dated December 20, 1922, executed by me 
I promi% to pay the said amount due to yo 
together with interest within three month 
I hive therefore executed this promissory not 
so that it may serve as evidence. Dated Jul 
24, 1928.” Below this appeared the signatu: 
of the executant and one anna stamp was affixe 
to tne document. Held, that the documer 
considered as a whole was intended to be, as } 
professed to be, a promissory note, and beio 
insufficiently stamped was inadmissible in evi 
dence for any purpose. It is not possible t 
split up the document into two portions treat 
ing the introductory portion as a separate an 
independent acknowledgment for which or 
anna stamp was affrred, and treating the re 
of it as a promissory note wholly unstampe 
BBO y. GOKARAN SINGH. 139 
———Secs. 44(1) end (3)—Scope of—Perso 
paying deficiency and penalty ——Himself one < 
the persons bound to provide duty—Smit fe 
contribution against others—Whetber les- 
Section 44(3)—Suit for recovery of deficienc 
—When berred. 


KAMP ACT (II of 1899), Art. 5 


There was an award in the partition proceed- 
gs between the plaintiff and the father of the 
fendants Nos. 1 and 2 and the father of 
fendant No. 3. This award was filed by the 
aintiff in a suit brought by him against defen- 
ints Nos. 1 and 2. The award was insufh- 
ently stamped and so the plaintiff had to pay 
e deficiency and the penalty. This amount 
is not incbuded in the costs of the suit. The 
aintiff brought the present suit for contribu- 
yn against defendants Nos. 1, 2 and 3. Held, 
iat Section 44(3), Stamp Act, is a bar to the 
esent proceedings for the recovery of the 
nount against defendants Nos. 2 and 3 who 
ere defendants in the former suit. 

Held, further, that the plaintiff being him- 
cf one of the persons who were bound to pro- 
de the proper stamp duty has no right to re- 
wer it from defendant No. 3 or any other 
rson under Section 44(1), Stamp Act. Par- 
corram Ram v. SHEO MANGAL Ram. 137 
Art. 5, Exemption («)—Agreement for 
fe of crop containing several subsidiary cove- 
tnts—Document falls under Exemption (s) 
Art. 5. 

Where the principal agreement, embodied in 
document, is one for sale of sugarcane crop, 
d all the other covenants which follow are of 
subsidiary or auxiliary nature, and none of 
em is independent of the main agreement 
hich it was the object of the parties to reduce 
to writing. Held, that the document in quss- 
on is “an agreement for or relating to the sale 
' goods or merchandise exclusively”, as con- 
mplated by Exemption (#) to Art. 5, Sch. I, 
amp Act. STAMP REFERENCE BY THE 
DARD OF REVENUE. 1185 
Art. 5, Exemption («)—Delvery o 
‘ain incidental to obligation to sell—Case falls 
x under Art. 15 but under Exemption (a) 
' Art. 5. 

Where delivery of grain or other agricultural 
‘oduce is incidental or merely ancillary to the 
ligation to sell grain or other agricultural 
duce such agreement is not 2 bond but an 
rreement to sell goods and the case falls not 
der Art. 15, Stamp Act, but under Art. $ 
' as to attract the application of Exemption 
t). Further assuming that the instrument in 
estion fills a dual and can be re- 
irded both as a bond and an agreement for or 
lating to the sale of goods or merchandise 
clusively, Art. 15 does not apply as ex bypo- 
‘si it can gpply only if such an agreement is 








SUCCESSION. ACT (XXXIX of 1925), 
Sec. 63 © 0 5 
not specifically provided for aná as Art. $ er- 
pressly deals with agreements of this description 
the operation of Art. 15 is excluded. STAMP 
REFERENCE BY THE BoarD OF REVENUE. 
1185 
Art. 5, Exemption (a) to, end Art. 31 
—Memorenda of an agreement relating to sale 
of goods—Example of —What distinguishes it 
from an exchenge. 

Two documents were executed, one by A and 
the other by B. The one executed by A recited 
that he purchased a Cheverolet lorry from B 
for Rs. 4,200, giving two old lorries valued at 
Rs. 2,000 in exchange and Rs. 500 in cash, and 
that be would pay the remaining Rs. 1,700 in 
twelve monthly instalments. The document 
executed by B recited that he had sold a new 
Cheverolet lorry to A and had received Rs. 500 
in cash and two old lorries priced at Rs. 2,000, 
which sum had been set off against the sum of 
Rs, 4,200 payable by A, and the balance would 
be payable in twelve equal monthly instalments. 
Both the documents were styled ‘receipts’ and 
bore a one anna stamp each. Held, that the 
two documents were memoranda of an agree- 
ment relating to sale of goods and as such fell 
within Exemption (a) to Art. 5, Sch. I, Stamp 
Act, and did not fall within Art. 31. Imas 
BaksH v. EMPEROR. 368 
STAMP MANUAL—Rules 24 and 118— 
Appellant uses one impressed stamp of Rs. 40 
and one adbesive label of Rs- 5 on bis memo- 
rendum of «ppeal—Certificate of Stemp Vendor 
that court-fee stemp of Rs. 45 was not in stock 
filed—W betber memorandum of appeal properly 
stem ped. 

Instead of one impressed stamp of Rs, 45 the 
appellant used one impressed stamp of Rs. 40 
and one adhesive label of Rs. 5 on his memo- 
randum of appeal and a certificate from the 
Stamp Vendor was filed by the appellant along 
with his memorandum of appeal to the follow- 
ing effect:—‘Certified that the court-fee stamp 
of the value of Rs. 45 is not in my stock’. 
Held, that the provisions of Rule 24 of the 
Stamp Manual had been complied with and the 
memorandum of appeal was properly stamped. 
KHICHUMAL vy. MunictrrpaL Boarp, ÁGRA 
THROUGH THE CHARMAN, MUNICIPAL Boarp, 
AGRA. 1222 
SUCCESSION ACT (XXXIX of 1925), 
Sec. 63—Wil—Either of a{festing sgitnesscs 
bas merely affixed bis mark—Whether will 
validly attested. e 
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SUCCESSION ACT (XXXIX 
Secs. 214 and 302 E 

A will is validly attested within the meaning 
of the provisions of Section 63 of the Indian 
Succession Act if either of the two necessary 
attesting witnesses has merely affixed his mark 
to the wil. Marmoo LaL v. SANTOO. 782 
———Secs. 214 md 302—Legatee of a share 
in a residue—Dies before completion of adminis- 
tration—Shere devolves upon motber—Appli- 
cation by mother under Sec. 302 for payment 
of ber sows share to ber—Order to be made in 
fevour of motber without production of suc- 
cession certificate. 

The legatee of a share in a residue has no in- 
terest in any of the property of the testator until 
the residue is ascertained, His right is to have 
the estate properly administered and applied for 
his benefit when the administration is complete. 
Until all the claims against the testator’s estate 
for debts, legacies, testamentary expenses tc. 
have been satisfied the residue does not come 
into actual existence. It is 2 non-existent thing 
until that event has occurred. The probability 
that there will be residue is not enough. It 
must be actually ascertained and so long as 
administration of the estate is not complete and 
the residue has not been ascertained, the specific 
share in the residue does not vest in the legatee, 
nor does the relationship of the creditor and 
debtor come into existence between him and 
the executor or administrator of the estate. 

Before the completion of the administration 
of an estate 2 legatee to whom a share in’ the 
residue had been bequeathed died and his share 
devolved upon his mother. She prayed under 
Sec. 302 of the Indian Succession Act for a 
direction to the Administrator-General to hand 
over her son’s share in the residue to her. Held, 
that this application was competent and the 
Court had jurisdiction to give such direction. 
Held, further, that Sec. 214, Indian Succession 
Act, being inapplicable the court should make 
an order in her favour without the production 
of a succession certificate. SECRETARY OF 
STATE FoR INDIA IN CouNct. v. PARIJAT 
DEBI. 12 


TENANCY ACT (Local Act M of 1926), 
Sec. 3(15)—Grovelend ond Gerden—Distinc- 
tion between. 

If a piece of land comes within the definition 
of ‘groveland’ then under Sec. 3(2), Tenancy 
Act of 1926, the land is agricultural land, and 
in view of a Government notification (which 
stated «hat agricultural land as defined by the 
Tenancy Act should be sold only through the 
Collector and the sale of such property has 
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of 1925), 


r 
` 


TENANCY ACT (Local Act Ill of 1926 
Sec. 14(1) - 
been stayed) such land cannot be sold throu; 
the civil court amin. If on the other hand tl 
land is not agricultural land but is a gards 
then it may be sold through the civil cou 
amin. The criterion to draw the distincti 
between a garden and a grove is supplied by t! 
definition of grove in Sec. 3(15), Tenancy A 
of 1926. A distinction is drawn àn regard 
the kind of fruit trees. Certain fruit trees sus 
as guavas, peaches, plantains, papitas etc., a 
trees which do not constitute a grove, but » 
the other hand mangoes, jack-fruit etc., whi» 
occupy the land for a long period, do constitu 
a grove. Nanpu MAL v. Panna Lat. 5; 
———Sec. 4(¢d)—Joint family of father as 
son—Trustees (including father) manage joi 
family zemindari property—tT heir names enter 
în papers im addition to neme of fatber—Plc 
entered as khudkasht from before 1924-25. 
Plots become sir of joint family, 
a joint Hindu family consisting 

father and son owned zamindari p 2 
certain trustees, one of whom was fathı 
were appointed to manage the whole of the joi 
family property and the names of the truste 
were entered in the revenue papers in additi» 
to the name of the father; and certain plc 
were entered as kbudkasht from before 192 
25, beld, that the plots became the : 
of the joint family and not of the father alo: 
under Sec. 4(d), Tenancy Act IN of 192 
INDERJIT SINGH v. Rao Banapur Gm Ry 
SINGH. 95 
———Secs. 8 end 73—Whether Section 
applies to a ‘thekader’—Wbether zemindar c, 
grant a ‘theke containing provisions contra 
to provistons of the Act in regard to tenants. 

Section 8 of the Tenancy Act of 1926 do 
not apply to a ‘thekadar’ and therefore und 
that Act it is now open to a zamindar to grai 
a ‘theka’ which contains provisions contrar 
to the provisions of Act DI of. 1926 in regas 
to tenants. Accordingly a covenant in a lea 
by a zamindar to a ‘ that rent woul 
be payable irrespective of whether any revisic 
or suspension be made by the Government c 
account of terrestrial or celestial ities, 
not affected by the provisions of Section 73 « 
Tenancy Act of 1926. MaxHan Laz (Sanu 
v. Murri Moram™ap TawassuL Husar 


82 
———Sec. 14(1)—Father end son constitute 


co-sberers by agreement for tion—Und. 
which they os Dips sir khudkasht—” 
exproprictery rights arose. ~ 


INANCY ACT (Local Act IN of 1926), 
c. 23 


Where in a compromise it was provided that 
= property of a joint Hindu family be divided 
ually between the father and the son and the 
and kbndkesht lands situate in the lot of 
e father shall be owned by the father and 
ose situate in the lot of the son be owned by 
e son, beld, that the father and the son were 
mstituted co-sharers by this agreement for 
rtition arfd they agreed to an exchange of the 
‘and kbudkasht and therefore as provided in 
c. 14(1), Tenancy Act IM of 1926, no ex- 
oprietary rights arose. [INDERJIT SINGH V. 
ao BAHADUR GR RAJ SINGH. _ 993 
——Sec. 23—Perpetual lease of occupancy 
ots on payment of Trensfer void as 
ing forbidden by lew—Suit by trensferor for 
session of plots—To be decreed on refunding 
wzrana—No question of mesne profits arises. 
Where the plaintiff brought a suit for posses- 
yn of the occupancy plots of which he had 
cuted a perpetual lease in favour of the de- 
mdants on an annual rental on payment 
f a mexrena, on the ground that the transfer 
as void as being forbidden by law and as such 
xe lease was liable to be cancelled and posses- 
on restored to him, beld, that the plaintiff’s 
1it should be decreed on his refunding to the 
-fendants the amount received by him as 
szrons, Held, further, that no question cf 
esne profits can arise because the plaintiff is 
ot entitled to any mesne profits till he has 
funded the benefit which he has received. 
‘UBER SINGH v. Ram CHANDRA BHUNJA. 
406 
—— Secs. 45 and 230 and Chil Procedure 
‘ode, Or. 21, R. 54--Attachment of village 
nder Or. 21, R. 54-—Grent of agricultural 
ease by zeminder on nominal rent to defreud 
ttaching creditor—Subsequent purchase at 
uction-sale by attaching creditor—Civil court 
‘on declare terms of lease to be void against 
uction-purchaser but cannot order ejectment 
if tenants who become statutory tenants. 
The mere fact that the zamindar’s estate 1s 
inder attachment under Order 21, Rule 54, 
“ivil Procedure Code would not take away his 
uthority to grant lands to tenants in the or- 
linary course of management of the zamindari. 
uch agricultural leases would not ordinarily be 
transfers of interest prohibited by Order 21, 





Rule 54, Civil Procedure Code. The mere fact 


that by operation of law tenants immediately 


secome statutory tenants would not prevent 


he zamindar from letting out lands and realis- 


ng their rents from tenants, even though the 
© 























CHAND v. NATHU LAL. 


TENANCY ACT (Local Act IN of 1926), 
Sec. 20103) -O 

estate itself is under attachment. On the other 
hand such a power cannot be allowed to be 
exercised so as to defraud just rights of attach- 
ing creditors. 


Where therefore during the pendency of an 


attachment of a village under Order 21, Rule 
54, Civil Procedure Code and shortly before the 
coming into force of the Tenancy Act of 1926, 
the zamindar let in the defendants as tenants 
for one year on a nominal rent on receipt of a 
sum of money as nezrena with a view to 
defraud the plaintiffs, who subsequently pur- 
chased the village at the auction-sale, and the 
plaintiffs sued for dispossession of the defendants 
in the civil court. Held, that so far as the 
letting of the lands by the previous zamindar to 
the defendants is concerned it was valid and the 
defendants became lawful tenants of the lands 
and therefore under the Tenancy Act of 1926 
subsequently became statutory tenants and can- 
not be ejected by the civil court; but the civil 
court 
that the terms of the lease, in particular, the 
term regarding rent payable, granted by the 
previous zamindar are void as against the plain- 


had jurisdiction to grant a declaration 


tiffs and in no way binding upon them, so that 
there would be a liability to pay adequate rent 
under Section 45, Tenancy Act of 1926, to be 
determined by the Revenue Court. Dat 
665 
—__——Sec. 123—Scope of. 

Where the zamindar sued for a declaration 
under Sec. 123, Tenancy Act II of 1926, that 
the defendants were liable to pay a certain 
sum, which included a small sum payable un- 
der the Benares Family Dominions Act MI of 
1904, annually for their holding as fixed-rate 
tenants, beld, that the declaration could be 
granted under Sec. 123, Tenancy Act. Nazr- 
SINGH PRASAD SINGH v. PURANMASHI. 282 
——— Sec. 201(3)—Apphicability of—Provi- 
sion as regards presumption in Sec. 201(3) 
dropped in new Act III of 1926, during pen- 
dency of an eppeal—Appellate Court entitled 
to apply provisions of new Act. 

In 2 suit for profits filed in the revenue court 
before the coming into force of the new Act 
TH of 1926, the parties led evidence as to the 
extent of the plaintiff's share in the khewat, and 
both the courts below found in favour of the 
defendants. In second appeal before a single 
Judge the plaintiffs raised for the first time 2 
new point that under Section 201(3) of the 
old ‘Tenancy Act (Il of #901) there was 2 
conclusive presumption in favour of the plain- 
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TENANCY ACT (Local Act I of 1926), 


Sec. 223 


tiffs that they possessed the share which was 
recorded in their name. The Judge repelled 
this contention holding that at the time when 
the appeal was before the lower appellate court 
the new Act had come into force and that court 
was no longer handicapped by the provision as 
regards presumption in Section 201(3) of the 

in the new 
to apply the 
provisions of the new Act and go into the 
merits. Held, in Letters Patent Appeal, that 
the view taken by the Single Judge was correct. 
801 
——Sec. 223—Assignee of revernwe—Sues 
under Sec. 223—Lembardar end other co-sharers 
—Entitled to decree against all—No reason for 


old Act, which had been dro 
Act, and was therefore enti 


BHAWANI PRASAD v. BAHAL SINGH. 


confining decree against lemberder alone. 


an assignee of revenue brings a suit 

under Section 223, Tenancy Act (III of 1926), 
against the lambardar (who is also a co-sharer) 
and other co-sharers, the plaintiff assignee is 
entitled to a decree against all the co-sharers 
and there is no reason why the decree should be 
passed against the lambardar alone. NAPAL 
436 
—————Sec. 226—Co-sherers in cultivation of 
sir end khudkasht in excess of shere—Collection 
of excess at a fixed rate—Part of duty of lem- 
berder who receives remunerstion for this work. 
A part of the profits of the mabel arise from 
the cultivation of sir and kbudkasht by co- 
sharers and where such cultivation is in excess 
of the share then a collection of the excess at a 
certain fixed rate has to be made from those co- 
sharers and it is part of the duty of the lam- 
bardar, who obtains a remuneration for this 


SINGH v. JAMES R, R. SKINNER. 


work, to make collections from co-sharers on 
this account. SoHANPAL SINGH ~v. 


ESTATE OF AMIR BEGAM. 
———Sec. 


1318 


One rent fixed for both properties—Suit triable 
by civil court and not by revenue court. 

A suit for arrears of rent due under a theks 
in respect of agricultural land and shops, in 
which one rent was fixed for both the proper- 
ties, is triable by the civil court and is not 
cognizable by the revenue court. Dau DAYAL 
v. Ram PRASAD. 1009 
———Sec. 243 (4)—"Proprictery right bas 
been in issue between the parties claiming such 
right”—Meening of. 

The Words “proprietary right has been in 
issue between the parties claiming such right” in 


74 






























THe 
SPECIAL MANAGER, COURT OF WARDS OF THE 


230—Suit for arrears of reni— 
Under lease for agricultural lend end shops— 


has been de 


TENDER 


Sec. 243(@), Tenancy Act of 1926, clear 
indicate that the dispute between the part’ 
should be as regards their respective proprieta 
rights and that each party should be claimii 
such right. ‘The mere fact that the defenda 
is denying the plaintiff’s proprietary right wit 
out setting up any proprietary right- in hims 
would not bring the case within the scope 
Sec. 243(@), because there would pe no que 
tion of any. Popua right between the pert; 
claiming such right. Kan KUAR v. ATs 
BEHARI LAL. 10¢ 
——Secs. 249 end 240—Revenue case- 
Appeal .to District Judge—Order of remand | 
District Judge—W betber appeatable. 

No appeal is provided in the Tenancy Act « 
1926 from an order of remand passed by 
District Judge when hearing an appeal in 
revenue case. PANCHAM v. RAMESHWA 

: 33 
———Secs. 249, 248, 242 and 3 (13)—O 
ders under Section 47, C. P. C. passed by r. 
venue couri—To be regarded as ‘orders’ an 
not ‘decrees—A pplication under Sec. 79—O; 
der by Assistent Collector—Appeal to Distric 
Jud ge—W kether second appeal lies. 

Taking the definitions of the term ‘decree’ ;: 
defined in Sec. 3(13) of the Tenancy Act (D 
of 1926) and reading it with the provisions o 
Secs. 242 and 248 of the Act, it is clear tha 
the intention of the Act is that orders mentione. 
in Sec. 47, Civil Procedure Code when passe: 
by a revenue court, shall be regarded as order 
and not as decrees. Accordingly an order passe 
by the District Judge in appeal from an orde 
of the Assistant Collector on an application un 
der Sec. 79, Tenancy Act (II of 1926), foi 
the execution of a decree for arrears of rent by 
ejectment, is an ‘order’ within the meaning oj 
Sec. 249 and no second appeal lies to the Higl 
Court. Munarm Hasan v. Istrar Prasap 

678 
TENDER—Validity — Requisites of — Valid 
tender amounts to a deposit of the sum which 
bas to be paid. 

Where in proceedings in execution of a decree 
for pre-emption of certain property a question 
arose as to whether the money (which the pre- 
emptor was ordered to pay within a specified 
period) should be deemed to be paid on the date 
when the tender was made to the Court or up- 
on the date when the actual deposit was made 
in the Imperial Bank. Held, that a tender, if 
it is a valid tender, is evidence that the money 
ited. The validity of the tender 
will depen upon the fact whether it is a real 


RT 


ider in the sense that the applicant is able 
qd willing to pay in the money at the time 
> tender is made. If the tender is fictitious 
the sense that there is either no intention 
the part of the applicant or no possibility 
. his part to pay the money then the tender 
wll not be valid and will not amount to a 
‘posit of the sum which has to be paid. 
EWA Ray vV. ABLAK SINGH. 1401 


mORT—Malicious prosecution—Snit for— 
«nction of Civil Conrt—Judgment of 
rimina! Court entering acquittal in favour 
` plaintiff—Evidence only of fact that pro- 
cution ended in favour of plaintiff—Defen- 
ant can show that charge made by bim was 
ne—Conviction by first criminal conri— 
cquittsl in appeal—Whether judgment of 
ial court can be pleaded as a bar to snit for 
alicions prosecution. 

In a suit for malicious prosecution it is for 
we civil court to hear the evidence on both 
Jes and then-decide for itself as to whether 
‘ not the prosecution of the plaintiff was 
tthout reasonable and probable cause and 
alicious. The judgment of the criminal 
yurt is evidence only of the fact that the 
‘osecution ended in favour of the plaintiff 
id the findings of the criminal court are no 
sidence at all in a civil suit between the 
arties. The judgment of the criminal court 
\tering an acquittal in favour of the plaintiff 

not a bar against the defendant from prov- 
ig that the charge made by him against the 
“gintiff in the criminal court was in fact true 

id on that ground the plaintiff was not 
ititled to recover damages. CHATURBHUJ 

Mauyt Ram (SAH). 594 
—— Srst for damages against person enticing 
vay plaintiffs wife—Whether maintainable— 
imitation Act, Art. 22—Injury to person — 
leaning of. 

Where the plaintiff brought a suit for 
amages against the defendant on the ground 
hat the defendant had enticed away ‘the wife 
f the plaintiff, while the plaintiff was away 
rom his home, and had attempted to have 
‘xual intercourse with her, and the plaintiff 
ras thereby greatly defamed and disgraced, had 
> suffer humiliation, and was put to worry and 
rpense. Held, that the defendant committed 
n actionable wrong for which the husband was 
titled to recover damages. Held, further, that 
rt. 22, Limitation Act, which applied to a 
ase of injury to the person of the plaintiff, was 
applicable | to the present suit, which was 


TOWN IMPROVEMENT (APPEALS) 
ACT (Local, IO of 1920), Sec. 3(1) (5) 

governed by the general Art. 120. Sosna Ram 
v. [ma Ram. 574 
TOWN AREAS ACT (Local Act I of 
1914), Section 3—Plots shown in revenue re- 
cords as being in xamindari of plaintiff—But 


situated within limits of town ereo—Presump-— 


tron that xaminder was owner did not apply. 

Where certain plots were shown by the re- 
venue records as being in the zamindari of the 
plaintiff but were situated within the limits of 
a town area, beld, that in view of the provisions 
of Section 3(2), U. P. Town Areas Act (Il of 
1914), the presumption that the zamindar was 
the owner of every inch of land did not apply 
in the present case. BEHARI LAL v. SUKHBIR 
SINGH. 208 
—————Secs. 18 (4) and 15 (4) and Civil Proce- 
dure Code, Sec. I—Snit against Town Ares Pan- 
chayat—For a declaration that assessment of 
town tax on plaintiff was ihegal end ultra vires 
—Whetber lies in civil court. 

Where a suit instituted in the civil court by 
the plaintiff against a Town Area Panchayat, 
constituted under U. P. Town Areas Act, asked 
for 2 declaration that the assessment of town 
tax on the plaintiff was illegal and ltra vires, 
being beyond the scope of the powers conferred 
on the panchayat by law, beld, that in view of 
the provisions of Secs. 18(4) and 15(4), U. P. 
Town Areas Act (II of 1914), such a suit did 
not lie in the civil Court. SHEO NARAN ~v. 
THE Town AREA PANCHAYAT, CHHABRAMAU. 

33 
TOWN IMPROVEMENT (APPEALS) 
ACT (Local, II of 1920), Sec. 3(1) (b)— 
Certificate snder—Form of—What it should 
show—Applcation for special leave to appeal 
made to High Court—When should not be 
granted. 

The law requires that the certificate granted 
under Section 3(1) (b) of the U. P. Town 
Improvement (Appeals) Act (III of 1920) 
should show te upon the face of it that the 
President of the Tribunal has considered the 
application for leave to appeal upon its merits 
and has come to the conclusion that the case is 
a fit one for appeal. 

Upon an application under Section 3(1) (8) 
of Local Act Il of 1920 praying that sanction 
be granted to go up in appeal to the High 
Court, the President of the Tribunal passed the 
following order:—‘Sanction to go up in appeal 
is granted as prayed.” From the record it 
appeared that the grounds upon which the Pre- 


| sident should have peen asked to find that the 
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TOWN IMPROVEMENT TRUST ACT 
(Local, VIII of 1919), Secs. 64(@) and 59 


case was a fit one for appeal were never dis- 
closed to him and it appeared as if he never 
applied his mind to the real point which he 
had to determine. Held, that the certificate 
did not comply with the terms of Section 3(1) 

- (b) of the U. P. Town Improvements (Appeal) 
Act of 1920 and accordingly such a certificate 
did not entitle the applicant to prefer an appeal 
to the High Court. 


Where a party invites the Tribunal to adopt 
a certain method of valuation to ascertain the 
market value of the property, such a party 
cannot at a later stage ask the High Court 
for special leave to appeal upon the ground 
that a wrong method of valuation had been 
adopted by the Tribunal. SECRETARY oF STATE 
FoR INDIA IN Counci v. ZAHID Husain. 253 


TOWN IMPROVEMENT TRUST ACT 
(Local, VIH of 1919), Secs. 64(4) and 59 
Dispute as to amount of compensation re- 
ferred to Tribunal—One member absent on a 
date when evidence was heard—Tribunal not 
properly constituted ‘during coxrse of triel— 
Award without jurisdiction. 

The dispute between the Improvement Trust 
and the claimant as to the amount of com- 
pensation to be paid for acquisition of certain 
premises under the U. P. Town Improvement 
Act was referred to the Tribunal constituted 
under the Act. On one of the dates of the 
hearing before the Tribunal one of the mem- 
bers was absent. The two members t 
however decided to proceed with the keira 
of witnesses. On a later date the three mem- 
bers of the Tribunal were present and the case 
was argued and judgment was given in which 
the three members of the Tribunal agreed. 
Held, that it is not possible for the President 
to act alone for the purpose of determining 

the amount of compensation to be paid for 
' acquisition and owing to the absence of one of 
the assessors on a date when evidence was heard 
the Tribunal ceased to have jurisdiction and 
therefore the decree passed by the Tribunal 
must be set aside and the case remanded to the 
Tribunal for disposal according to law. Sxc- 
RETARY OF STATE FOR INDIA IN CoUNCIL V. 
Noran Bm 1253 
——Secs. 64(8) end 59—Iand acquired— 
Dispute as to amount of compensation referred 
to Tribunal—Case to be beard by all members 
of Tribunal—One not present on all 
dates when witnesses exemined—Defect in pro- 
cedure vitiates trial, $ 
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TRANSFER OF PROPERTY ACT (IV . 
1882), Sec. 3 


Where land is acquired under the U. P. Tov 
Improvement Trust Act (VII of 1919) w 
the dispute between the trust and the claima 
as to the amount of compensation is referr 
to the tribunal constituted under the Act, it 
necessary that the case should be heard by ; 
the members of the tribunal. 

Where therefore one of the members of t 
Tribunal was not present on all th® dates whi 
Witnesses were examined, the defect in the pr 
cedare is not a mere irregularity which m. 
not affect the case but to the very ro 
of the trial inasmuch as trial was not befo 
2 properly constituted ‘Tribunal, and cons 
quently there was no trial as required by t 
Act. SECRETARY OF STATE FoR: INDIA } 
COUNCIL V: ANWAR Husain. 95 
———Scbedsle, Sec. 10(2) and Land Acqui. 
tron. Act, Sec. 23(2)—Owner using buildi 
ss godown and also for accommodation of cn 
tomers—W bether building in occupation 
owner so as to entitle btm to chem extra cor. 
pensation for compulsory acquisition. 

Where it was found by the Tribunal th 
the building acquired under the U. P. Tow 
Improvement Act was used by the owner 
his godown for storing sugar and also for tl 
accammodation of customers who came fro: 
qutside, beld, that the owner was using tl 
building for himself and therefore it was bein 
occupied by him, though he might not himse 
have slept on the premises. Accordingly | 
was entitled to extra compensation on accour 
of compulsory compensation under Section 2 
(2), Land Acquisition Act, as modified by Sec 
tion 10(2) of the Schedule to the U. P. Tow 
Improvement Act. SECRETARY OF STATE FO 
Inoa IN CouNnciL v. SUNDAR RAM AND Ram 
PHAL RAM. 128 


TRANSFER OF PROPERTY ACT (IV o 
1882), Sec. 3—‘Attested’, meaning of —Exe 
cutant, not seeing witnesses sign—Unnecessar 
if executent was in a position to do so—Parda 
nashin borrowing money for paying busbend’ 
debis—Intelligent execution—What emoun 
fo. 


Far proper attestation of a document withi 
the meaning of Section 3 of the Transfer o 
Property Act it is necessary that the attestin. 
witnesses should sign in the presence of the exe 
cutant, but if their signature is made unde 
circumstances that the executant, if he wa 
minded to see the witnesses sign, could hav 
done so, then it is not necessary to establisl 
affirmatively that he had in fact actually seer 

z 2 


IRANSFER OF PROPERTY ACT (IV of 
B82), Sec. 6 
«em signing the document. A pardanashin 
gman was sitting behind a curtain, She fed 
T own signature inside the curtain and the 
ed was attested by witnesses who were sitting 
atside. The object of the method employed 
ar the execution of the document was that 
ne, though her face could not be seen, should 
: made awere of what was being done. Held, 
aat the document must be deemed to have 
en properly attested because the executant, 
she had been minded to see the witnesses 
gn, could have done so, even if she did not 
stually see them through the curtain. It is 
acessary that a question about the alleged in- 
afficiency of attestation should be raised clearly 
ı the trial court and be put distinctly to the 
itnesses and the contention should not be 
owed to be raised for the first time before the 


ppellate court. 

A Mohammedan had gifted substantial pro- 
erty to his wife. Subsequently the wife bar- 
wed some money on a mortgage: partly for 
<r own needs and partly with the object of 
atisfying her husband’s debts. On a suit to 
enforce the mortgage she disputed the intelli- 
ent execution the document. Held, that 
a the facts proved and in the absence of any 
«due influence by the husband proper execu- 
ion was established. ‘The law is not to be so 
nterpreted or applied as to make it impossible 
or a pardanashin lady to give security for her 
ausband’s benefit, this would be to convert a 
srinciple of protection into a disability. Kun- 
3AN LAL v. MUSHARRAFI BEGAM. 810 
——— Sec. 6-—Shares in the offerings of a num- 
ser of temples—W hetber transferable—T emple 
—Offerings made at temple—When transfer- 
ble 


When the right to receive the offerings made 


t a temple is an Geis t of an obligation to 
ender services involving qualifications of a per- 
onal nature, such as officiating at the worship, 
uch a right is transferable. Where it was not 
sroved that there was any connection between 
he receipt of peris or shares in the offerings of 
, number of temples and the right to officiate 
s priest, beld, that the property consisting of 
saris was liable to attachment and sale in exe- 
ution of a decree. NAND Kumar DUTT F. 
SANESH Das. : 409 
—— Sec. 31—Scope of—Sale-deed—Pur- 
-baser fails to make payment of the price or 
vert thereof by the date agreed upon—W bet ber 
sec. 31 exedudes right of court to give relief. 


~ 
- 





TRANSFER OF PROPERTY ACT (IV of 


1882), Sec. 52 
A sale-deed provided that in the eyent of 


the vendee not paying by a certain date to cer- 
tain creditors of the vendor sums of money left 
with the vendee out of the sale consideration, 
the sale-deed shall stand cancelled and the part 
of the consideration paid in cash shall 
be forfeited. On 
in paying the creditors by the date pres- 
cribed, the vendors contended that the afore- 
said condition was a condition subsequent with- 
in the meaning of Section 31 of the Transfer 
of Property Act, and that on its breach the 
rights of the vendees in that 


the vendee’s default 


roperty auto- 


matically ceased. Held, that is nothing 


in Section 31, which merely declares that a 
limitation upon a condition subsequent is a law- 


ful method of grant, to exclude the right of 
the Court to give relief to the purchaser who 
fails to make payment of the price, or part 
thereof, by the date agreed upon in the con- 
tract of sale. DEVENDRA PRASAD SUKUL F. 
SURENDRA PRASAD SUKUL. 97 


——Sec. 52 end Tenancy Act of 1926, Sec. 


44—Mortgagee-decree-bolder purchasing morit- 


gaged property (shere in a village) in execution 
of ber decree—Prior to anction-sale mortgagor 


end bis co-sherers executed a theka—Civil sust 
by mortgagee—Civil court bas jurisdiction to 
declare lease not binding on mortgagee—But in 
order to obtain possession end mesne profits 
mortgagee must go to revenue court. 


In execution of the decree obtained by the 
mortgagee on the basis of a simple mortgage 
in her favour, the mortgagee-decree-holder her- 
self purchased the mortgaged property (share 
in a village). Prior to the auction-sale the 
mortgagor and his co-sharers executed a theka 
whereby they leased the property in suit and 
the shares of the other co-sharers for a period 
of twelve years and the lesse obtained muta- 
tion in respect of the entire property leased in 
his favour. The mortgagee filed the present 
suit in which she prayed for possession of the 
property which was mortgaged and which 
formed part of the l property and for 
mesne profits and any other relief which may 
be deemed beneficial by the court. Held, that 
in the circumstances the civil court had juris- 
diction to grant the declaration that the lease 
was not binding upon the plaintiff; but the 
plaintiff must have recourse to the Revenue 
Court for possession of the property in suit and 
for mesne profits. ABDUL MUGHNI KHAN ~F. 
FARKHUNDA BIBL e 1256 
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TRANSFER OF PROPERTY ACT (IV of 
1882), Sec. 52 


—— See. 52 and Tenancy Act of 1926, Sec. 
123 (4)—Decree for sale on a mort gage—w bile 
decree under execution mortgagor granted per- 
manent leases of lands which were comprised 
in the mortgage—Wheiber such leases con be 
avoided by axction-purchaser. 

The plaintiff purchased the property at auc- 
tion in execution of a decree for sale passed on 
the basis of a mortgage. While the decree was 
under execution the mortgagor granted perma- 

„nent leases of lands, which were part of the 
- “mortgaged property, on receipt of substantial 
- maxranas. Ina suit by the plaintiff for a dec- 
Jaration under Section 123 (e), Tenancy Act of 
1926, that the leases were not binding on him 
and that the defendants were merely statutory 
tenants and not permanent lessees, beld, that 
the leases in question amounted to transfers of 
immovable property within the meaning of 
Section 52, Transfer of Property Act, and could 
be avoided by the plaintiff auction-purchaser 
under that section. JAMOON v. CHAKRADHAR 
"<JAYAL. 1277 
———Sec. 53—Mohemmeden busbend— 
Hesvily indebted—Trensfers property to bis 
wife in pert satisfaction of dower debt due to 

Transaction genuine—Whether transec- 
tion can be impeached under Sec. 53. 


Where 2 Mohammedan husband, who was 
heavily indebted transferred certain property 
to his wife in part satisfaction of the prompt 
dower debt due to her, and it was found that 
the transaction was a genuine arid bone fide 
one, beld, that the transfer was valid and could 
not be impeached under Section 53, Transfer 
of Property Act. RAMESHWAR NATH V. 
AFTAB BEGAM. 966 


———Sec. 53—Mobemmeden husband trans- 
fers property to wife in lieu of ber dower— 
Whether Sec. 53 applies—Gift—Trensaction 
evidencing. gift as well as a sale—Sale fails— 
‘Whether there con be a good gift. 

Where 2 Mohammedan, who is indebted to 
several persons, makes an oral gift of property 
to his wife in lieu of her dower, he merely gives 
preference to the genuine debt due to his wife 
over the debts due to other persons, and in 
such circumstances Sec. 53, Transfer of Pro- 
perty Act has no application. 

Per RACHHPAL SINGH, J.—A transaction 
may have two characters. It may evidence a 
gift as well as a sqle. If it fails as a sale, it 
may nevertheless be held to be a good gift 


e Provided that all conditions aecessary for mak- 


78 


TRANSFER OF PROPERTY 
1882), Sec. 55(4) (b) 

ing a valid gift are there? Kutsum Bist 
SHYAM SUNDAR LAL, 102 
———Sec. 53—Mobemmeden  busbend- 
Transfers property to bis wife in satisfaction ¢ 
ber dower debt—Trensaction gennine—Sec. 5 
T. P. Act inapplicable—Remedy of otber cr, 
ditors under the Insolvency Act. 

Where a Mohammedan husband tnsfers ces 
tain property to his wife in satisfaction of tl 
prompt dower debt due to her and the transac 
tion of sale is 2 genuine one, it is’ not open t 
the other creditors of the husband to avoj 
the transaction merely on the ground that t} 
effect of it was to give preference to one cri 
ditor over the others, even though it be show 
that this was a fact known to the wife (trans 
feree). In a case of such fraudulent preferenc 
the proper remed of the other creditors, 3 
there is not sufficient property left to meet the! 
claims, is to approach the insolvency cour 
within two-.years of the transfer and get tb 
debtor adjudicated an insolvent, in which cas 
they would be placed on the same footing 3 
the preferred creditor and the transfer woul: 
be avoided by the insolvency court. RAZIN, 
KHATUN v. ABDA KHATUN. 132) 
— Sc. }3—Plea of—Whether can be takes 
in defence, . 

SHAUKAT ALI yv. SHEO GHULAM. 69, 
———Sec. 53-A—Swit filed after coming int. 
force of Sec. 53-A—Trensaction arose befor. 
coming into force of that Section—Wheibn 
section abplies—Scope of -—Whether applies t 
leases. 7 

Where a suit is filed after the coming int 
force of Section 53-A, Transfer of Property 
Act, the provisions of that Section govern che 
cass, even though the transaction came inte 
existence before the coming into operation of 
that section. : g 

The transfer óf immovable property con- 
templated by Section 53-A, Transfer of Pro- 
perty Act, includes a transfer by lease. SHYAM 
SUNDER LAL v. DIN SHAH. 1323 
———Sec. 55 (4) (b)—Reconveyance of pert 
of property purchased at an execution s 
Sale of rest of the property confirmed—W he- 
ther transaction amounts to sele—Vendor’s lien 
for unpaid purchase price. 

After an execution-sale of 2 mortgaged pro- 
perty in favour of the mortgagee-decree-holder, 
the ies came to terms and the mortgagee- 
ies PE to sell one of the villages 
purchased by him to the mortgagor for a stated 
sum of money. The Court was igformed of 


ACT (IV « 


‘RANSFER OF PROPERTY ACT (IV of 
882), Sec. 59 


ais arrangement with the result that the court 
assed a formal order confirming the sale of 
Whe rest ‘of the property, but pot ‘of the village 
rhich was the subject-matter of the agreement. 
eld, that the transaction was in substance a 
ale by the auction-purchaser to the original 
wroprietor and a statutory charge for unpaid 
yurchase money was created in favour of the 
endor. KocHERLOKOTA VENKATA JAGAN- 
TATHA Rao Garu v. MAHARAJA RAvU VEN- 
<ATA Kumara MAHATI SURYA Rao BAHA- 
JUR. ; 915 
——Sec. 59 and Evidence Act, Secs. 68 and 
70—Suit for sele on mortgage—Execution ad- 
anitted but attestation and suit resisted 
«n ground of invalidity of mortgege—Mort- 
agee must prove due attestation required Ly 
yee. 59, T. P. Act. 

Where in a suit for sale on a mortgage the 
nortgagor admits execution, viz., the genuine- 
ress of the signature on the document, but the 
ittestation is specifically denied and the suit is 
-sisted on the ground that the document did 
aot effect 2 mortgage in law, it is the duty of 
the mortgagee to prove that the mortgage-deed 
was attested by at least two witnesses as re- 
juired by Section 59, Transfer of Property Act, 
and if he does not produce evidence, which may 
be that of an attesting witness or other evi- 
dence, in proof of due attestation, the docu- 
ment does not create a valid mortgage. Sec- 
tion 68, Evidence Act, in no way dispenses 
with the necessity of proving attestation, where 
the execution is admitted but the attestation is 
specifically denied. BrnpEsHRI PRASAD v. 
PANCHAYATI AKHARA Mana Nimsant, Go- 
SHAIN NAGA SECT THROUGH ITs SECRETARY. 

297 
—— Sec. 60-—Mortgage—Of several items of 
He sae ee not broken—Each item 
lable for entire debt. 

Under Section 60, Transfer of Property Act, 
the integrity of a mortgage is not broken except 
where the mortgagee has purchased or otherwise 
acquired as proprietor a certain portion of the 
property mortgaged. So long as the integrity 
of a mortgage remains intact, each item of the 
property mortgaged, where there are distinct 
and separate items, is liable for the whole 
amount due under the mortgage. Ram CHAND 
vy. PARBHU DAYAL. 1116 
—— Sec. 74—Subsequent mortgagee dis- 
cherges prior mortgagee—Righis acquired — 
Limitation. 

Where poney left with the third mortgagee 


TRUSTEE 


for payment to the first mortgagee is paid by 
him to the first mortgagee, the rights of sub- 
rogation acquired by the third mortgagee be- 
come time-barred when 2 suit on the first mort- 
gage is barred by limitation. Ram SARUP 7. 
SAHU BHAGWATI PRASAD. 586 
———Secs. 91 and 92—Mortgage-deed— 
Money left with mortgagee to redeem prior 
mortgege—Prior mortgage redeemed—Subro- 
gation. 

Where there was a provision in a mortgage- 
deed that 2 certain sum of money was left with 
the mortgagee to redeem a prior mortgage, and 
the mortgagee did redeem that mortgage, beld, 
that he was subrogated to the position of the 

rior mortgagee. GANGA Ram v. HARIHAR 

: 281 
Sec. 91(f), before its amendment by 
Act XX of 1929, end Civil Procedure Code, 
Or. 34, R. 1—Suit for sale on mortgage— 
‘Attaching creditor not impleaded—Effect of 
non-joinder (assuming ‘attaching creditor to 
be mecessary party). 

A creditor, who held a simple money decree, 
attached the property of his debtor, which was 
subject to a mortgage. Subsequent to tho 
attachment tbe mortgagee brought a suit on 
the basis of the mortgage without impleading 
the attaching creditor and obtained a decree 
for sale. Held, on the assumption that prior 
to the amendment of Section 91, Transfer of 
Property Act (IV of 1882), by Act XX of 
1929, the attaching creditor was a necessary 
party in a mortgage suit, that the result of 
such a non-joinder cannot be fatal to the rights 
of the mortgagee, but the obvious result would 
be that the rights of the attaching creditor 
would not in any way be affected by the decree 
in the mortgage suit. Gopal DEVI y. LacHHMI 
SHANKER. 708 


TRUSTEE—Constructive trustee—Money in 
account with a bank—Power of attorney—To 
invest money—Attorney draws cheque in bis 
favour and pays it to bank in discharge of Dis 
indebtedness—Attorney and bank become cons- 
tructive trustees of the money—Contraci— 
Principal and ageni—Doctrine of ratification 
—W ben applies—Agent must not act for him- 
self but intend to bind a named or ascertainable 

principal. l 
The respondent widow had some money in 
account with the appellant bank. Sbe had 
confidence in one M who was indebted to the 
bank. She desired M to invest “her funds for 
her on more advantageous terms and for the 
purpose granted a power of attorney to M with 
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TRUSTS ACT, Sec. 5 


very wide powers. M drew a cheque as res- 


pondent’s attorney in his own favour and paid 
it to appellant bank in full discharge of his 
indebtedness and also executed a 


ledge and gave it in deposit to the bank. Held, 
. that in the ci 


at common law, became a constructive trustee 


of the sum for which the cheque was drawn 
and further that the appellants who for their 
own benefit concurred in the transaction with- 
out any enquiry from respondent became sub- 
ject to a fiduciary obligation similar to that by 


which M was bound. 
The appellants relied upon su 
duct of the respondent as ratifying 


the doctrine of ratification applicable it must 


be shown that the agent was not acting for 
himself but was intending to bind a named 


or ascertainable principal, and M, having acted 


hout in his own name to the appellant’s 


throu 

aa a his act was incapable of ratification. 
DMPERILAL BANK oF CANADA v. MARY VICTORIA 
BEGLEY. 944 
TRUSTS ACT, Sec. 5—Com 
Also operates as trust deed—Whetber registra- 
tion mecessery—Com position deed—Bona fide 
assignment by debtor of bis entire property io 


trustees for benefit of creditors—Effect of— 
Assent of all creditors not mecessary—Righis of 


non-assenting creditors. 

Govind Ram v. Kasmi NATH. 330 
U. P. SUGARCANE RULES OF 1934, Rule 
12(4)—Scope of—Prosecution of clerk of 


Hcensed agent under Rule 12(1)(b)—Whetker 
court to be satisfied that Inspector satisfied 


himself as required by Rule 12(4). 

Where on the report of the Inspector the 
clerk of a licensed agent was prosecuted and 
convicted under Rule 12(1) (4), Sugarcane 
Rules of 1934. Held, on a reference by the 
Sessions Judge, that it was not incumbent on 
the Inspector to satisfy the Court that he (the 
Inspector) had satisfied himself as required by 
Rule 12(4), Sugarcane Rules. SHEOPUJAN 
PRASAD v. EMPEROR. 206 
Ride 14(1)—Charge not mentioned in 
com plaint—W betber there can be prosecution 
in respect of it. 

can be no prosecution at all under the 
United Provinces Sugarcane Rules unless the 
complaint’is made by the District Magistrate or 
under his aythority and there can be no prose- 
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romissory 
note in respondent’s favour without know- 
circumstances M, when he signed 


the cheque in his own favour on the authority 
of power of attorney, apart from any liability 


uent con- 
transac- 
tion entered into by M. Held, that to make 


deed— 


WORKMEN’S COMPENSATION | ACT 
(VIN of 1923), Secs. 2(g), 4(1) G and 3¢ 
cution in respect of a cliarge- which’ is no 
mentioned in that complaint. ‘RAcHUBAs 
DAYAL v. EMPEROR, | - #6 
USURIOUS LOANS ACT, Sec. 3, Secon 
Proviso to—Scope of—Court probibited fron 
exercising its power under Sec. 3 where any 
decree is affected whether such decree be inte 
partes or not, ° 

The Second Proviso to Section 3, Usuriou 
Loans Act of 1918, prohibits the court fror 
exercising its powers under Section 3 in al 
cases where eny decree of a court is affected 
whether such decree be ister partes or not. 

The plaintiff brought a suit on twp mort- 
gages against three defendants, viz., the exe- 
cutant of the mortgages and his wife and the 
present aren who was a subsequent trans- 
feree, suit was originally decreed against 
all three defendants, but this decree, in so far 
as it concerned the appellant, was ex parte 
Later the present appellant applied to have the 
decree, im so fer as it affected bim, set aside 
and this was ordered. Upon the matter com- 
ing up for hearing a decree was eventually 
passed against him in the same terms as the 
decree passed against the executant and his wife. 
The decree was for the principal sums due to- 
gether with arrears of interest at contractual 
tates. In appeal from this decree the present 
appellant contended that the court had power 
to reduce the contractual rates because the case 
fell within Section 3, Usurious Loans Act. 
Held, that the reduction of contractual rates 
would inevitably affect the previous decree 
against the executant and his wife which had 
become final, and under the Second Proviso to 
Section 3, Usurious Loans Act, the court was 
prohibited from exercising its power under 
Section 3. IBNEY Hasan v. GULKANDI Lat. 

919 
WORKMEN’S COMPENSATION ACT 
(VII of 1923), Secs. 2(g), 4(1) C and 30 
—Permanent partial disablement?—What the 
court bas to find—Blacksmith employed in a 
factory loses index end middle fingers—Basis of 
com pensation. 

It is clear from the definition of permanent 
partial disablement in Section 2(g), Work- 
men’s Compensation Act (VIO of 1923), that 
what the court has got to see in the case of a 
permanent partial disablement is the fact as to 
whether the earning capacity of the workman 
has been reduced in every employment which 
he was capable of undertaking at the time of 
the accident and not merely the particular em- 


7ORKMEN’S COMPENSATION ACT 
VIII -of 1923), Sec. 2(1) (#) 

loyment in which "he was engaged at the time 
f the accidént resulting in the disablement. 
Where a blacksmith employed in a factory 
st the index and middle fingers of his right 


WORKMEN’S COMPENSATION ACT 
(VIII df 1923) 


lesve vecency—Not taken out of definition of 
workmen. 

Where a person was employed as a tube-well 
operator under the Executive Engineer, and 


and in an accident, the court cannot award | while still under training he was employed in 


mpensation on the basis that the workman 
2s lost the use of the right hand unless it 
zmes to adinding that the workman lost com- 
letely and permanently the use of the thumb 
ad the other fingers of the right hand so as 
) reduce his earning capacity in every employ- 
tent which he was capable of undertaking at 


a leave vacany and met with an accident on 
account of a fall which disabled his legs and 
ultimately proved fatal, beld, that his case came 
within the scope of Clauses (x) and (xvi) of 
Sch. I, Workmen’s Compensation Act (as 
amended by Act XV of 1933), and he was a 
workman subject to the provisions of the Act 


ne time of the accident. Upper Doas Sucar | and his dependants were entitled to compen- 


(LLS Loarep v. DAULAT Ram. 701 
— Sec. 2(1) (7) end Sch. II, Ch. (X) 
ud (XVI)—Person—Workman within mean- 
sg of Cls. 


(X) and (XVI)—Officiating in «| ALAM SINGH—In the matter of. 


sation. Held, further, that the mere fact that 
he was officiating in a leave vacancy would not 
take him out of the definition of a workman. 
1271 
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Summary of some of the cases which have not been 
sorted last year as they turn mainly upon facts and 
wolve no substantial question of law, or are merely re- 
mrmance of older decisions. 


[1] 


Cuneo B, B. & C, I. Ramway Co. | | 


P. C. A. 4 of 1934, decided by their Lotdsbaps of the Privy Council on - 
January 18, 1935 


In this appeal, their Lordships merely re-iterated the well-settled eile of 
law that a lessee cannot dispute his lessor’s title so long.as be remains in 
possession under an agreement which he has made with him. 

Another question which arose in the appeal was with regard to the cons- 
truction of a letter and their Lordships observed as follows:—‘Their Lord- 
ships think that the judicial commissioner was not correct in treating the 
letter in which the appellant offered to take Rs. 5,000 as an admission that 
Rs. 5,000 was the proper figure [of valuation] because it is plain on the 
language of the letter that he was offering to accept that sum as a matter 


_ of compromise.” 
[2] 
KALLU v. O 


S. A. 1472 of 1934, decided on February 15, 1935, by Niømstnllab, J. 


This appeal was dismissed under Order 41, Rule 11, C. P. C. The plain- 
tiff sued for possession of a house which belonged to her deceased husband. 
The question that arose for determination was whether the suit was insti- 
tuted within 12 years of dispossession. His Lordship observed as follows:— 
That the plaintiff lived in the house for sometime after the husband’s death 
has been found by both the courts below. On the evidence all that can 
be suggested is that she found it more convenient to live apart from her 

` mother-in-law. The mother-in-law had a right of residence; and if she 
had not, she lived in the house withy the plaintiff’s consent. It cannot 
be said that the occupation of the house by the mother-in-law alone after 
the plaintiff left amounted to dispossession of the latter. The plaintiff’s 
possession must be deemed to have continued till she was ousted by another 
person claiming adversely to her. Such event did:not happen till the 
death of the mother-in-law in 1931. I am clearly of opinion that on the 
facts found by both the courts below the plaintiff must be. considered to 
roca a a aaa 
of the Limitation Act be applied. 


[3] 
KHAZAN SINGH v. EMPEROR 
Cr. A. 45 of 1935, decided on Merch 26, 1935, by Kendall, J. 


The appellant was convicted under Section 368, I. P. C. and on appeal 
to the High Court his conviction was set aside. The case turned on 
questions of fact., In the course of the judgment His Lordship observed: — 
“Even supposing for the sake ot argument that Khezan [appellant] was 
concealing or confining the girl in the house, it has certainly not been 
proved that he knew that she had been kidnapped or abducted.” 


[4] 
RAMDEO v. EMPEROR 
Cr. Rev. 987 of 1934, decided an January 23, 1935, by Bajpai, J. 


In this case His Lordship pointed out that under Section 13, Public 
Gambling Act, a police officer may apprehend without warrant any person 


gaming on a public street, place ar thoroughfare etc., and if he is prevented 
from going in the direction where gambling is going on by use of criminal 
force, the person so preventing is guilty of an offence under Section 353, 


[5] 
Monawman Mustara ALI KHan v. Distaicr Boarn, BAREILLY 
S.A. 1396 of 1933, decided on Januery 22, 1935, by Sulaiman, C.J. and Bennet, J. 


In this case a question was raised as to whether a suit for an injunction 
by the Secretary of a District Board against the Board restraining them 
from enforcing their resolution dismissing the plaintiff, is maintainable. 
This point was not decided as the Bench disposed of the appeal on another 
point. l 

[6] 
Ram SINGH v. EMPEROR 
Cr. Rev. 1078 of 1934, decided on February 7, 1935, by Kendall, J. 


“There is nothing on the record of the Criminal Court to show that they 
were acting in anything but good faith and on that point the finding of 
the revenue court is certainly not Finding on them.” 


[7 ] 
SURENDRA NARAN v. LAL BAHADUR 

Civ, Rev. 11 of 1934, decided om Dec. 18, 1934, by Thom and Iqbal Abmad, JJ. 
This was an application itsevision against an order of the lower court 
rejecting an application filed by the applicants for the assignment of a 
security bond in their favour. The application was allowed on the ground 
that the court below acted with material irregularity in deciding the 

application without perusing the security bond in ‘question. 


1 


| [8] 
| SHANDER ‘V. EMPEROR 
Cr. Rev. 1062 of 1934, decided om February 11,1935, by Kendall, J. 


The applicants in revision were convicted of-an offence under Section 
188, Penal Code, inasmuch às they disobeyed an order promulgated under 
Section 144, Criminal Procedure Code. It was argued in revision that 
the apglicants had no knowledge of the promulgation of the order. This 
plea was rejected by the High Court and his Lordship observed as fol- 
lows:—‘The prosecution cannot be expected to prove everything that 
takes place in the minds of the accused. They can only prove the cir- 
cumstances which will enable the court to infer either that the accused 
knew of the order or that the accused did not know of it. In the present 
case it appears to me that the circumstances justified the inference thatthe 
applicants had this knowledge, and that the plea of ignorance is not made 
in good faith, or it would have been made at once.” , 


\ 


[9 ] 
Wasida v. EMPEROR 


Cr. A. 866 of 1934, decided on February 4, 1935, by Kendall, J. 


One Mst. Wasima was convicted ‘uhder Section 366, I. P. C. It was 
alleged by the prosecution that Mst. Wasima enticed away one Mst. Badar- 
ul-nissa from lawful custody of her husband, Haider. According to the 
defence there was no ceremony at all, but if there was a ceremony, it did 
not amount to a legal marriage. In appeal the High Court remarked as 
follows:—‘The story for the prosecution must clearly fall to the ground 
if it is found that no marriage with Haider took place., . .... . Now 
if there was no legal marriage—and I am certainly of opinion that although . 
some) ceremony may have taken place, a binding and legal marriage has not 
been proved—it follows that Haider’ was not the lawful guardian of Mst. 
Badar-ul-nissa and that Wasima was not committing any offence if she 
really did entice her away.” . a 


[ 10 ] 
Deni Ram v. EMPEROR 


Cr. A. 833 of 1934, decided on February 15, 1935, by Kendall, J. 


“The appellant, Debi Ram, has been convicted by the learned Sessions 
Judge of Agra of an offence under Section 324, Indian Penal Code.” 

“The Judge has believed the story for the prosecution and disbelieved 
that for the defence, but he does not say why. The most ‘obvious feature 
of the case is that the circumstantial evidence is strongly in favour o 
the story for the defence.” k 

“What does appear from the record af the present case is that the story 
for the prosecution is at any rate to a large extent clearly untrue, and 
that the appellant appears to have made out a very good case for his account 
that he caused injuries to Phool Chand legitimately in exercising his right 
of private defence. I therefore allow the appeal, set aside the convictien 
and sentence of the trial court and direct that Debi Ram be acquitted. 


Crime and Responsibility 


That doctors and lawyers are never likely to agree on the subject of 
mental condition in relation to crime is well known to everyone who-has 
ever attended medico-legal discussions or read medico-legal literature. The 
doctors think the McNaghten rules work harshly, but the lawyers are not 
disposed to leave questions of responsibility.and treatment entirely to the 
doctors. | 
Mr. Everard Dickson, one of the London magistrates, in @ recent 
paper on “Criminal Responsibility,” referred to a suggestion that every. 
person charged with serious crime should be examined by a board of 
psychiatrists, the court’s function being to ascertain whether the evidence 
‘found him to have committed the act alleged, and if the psychiatrists 
found him to be of sound mind, but not otherwise, to inflict punishment. 
Mr. Everard Dickson rightly observed that many of those who thought 
. thus, regarded every law-breaker as in need of treatment, and not punish- 
“ment, so that few would be sent back to the courts for punishment. 

He might have added that another great objection to the proposal is 
that psychiatrists need so long for their investigations that justice would 
be unduly delayed by this division cf administration. The truth is that 
the psychologists and psychiatrists are still at the threshold of knowledge, 
and that the public, no less than the lawyers, is by no means ready to hand 
over any share of the power to'deal with offenders to the students of the 
new “science.” But they: can be of use. If they will not claim too much, 
they may help. the courts in assessing responsibility on mental make-up, 
and even, in some cases, by suggesting treatment.—Justice of the Peace. 


Gaol for Debt 


Sir John Simon, the Home Secretary, in a circular letter to the courts 
of summary jurisdiction, has drawn attention to the urgent problem of 
imprisonment for debt, pointing out that of the total number of persons 
sent to prison, more than a third go for debt. To-day it seems hardly 
possible that little more than a century ago another Home Secretary should 
have moved as slowly and ineffectivelv as he did in the face of the scandals 
of the system. ‘Take the case of the seven poor men, all with families, 
who, in 1824, petitioned the Earl of Harewood from the depths of Brad- 
ford Gaol where they lay for debts of under forty shillings. It was 
reported that one “thas been confined for eleven weeks during all which 
time he has had his legs chained together by a heavy iron chain to each 
leg and riveted by two strong rings. For seven weeks his hands have been 
fastened together with handcuffs. He has been guilty of no misconduct 
and no attempt to escape.” ‘Though the length and manner of his impri- 
sonment was a.gross ‘abuse of the law, it took the Home Office over five 
months to prosecute the bailiff and gaoler responsible, and then one’ got 
three months’ ‘imprisonment and the other was fined sixpence. The two 
local Commissions appointed to administer the Debtors Act, who had 
remained complacently unaware of the happenings in the gaol escaped all 
criticism. ‘The law of debtors remained unaffected.—The Solicitors’ 
Journal. EE E 
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“he Right of Public Meeting 


In R. v. Kennett (1781), 5 C. and P. 282, the great Erskine, defend- 
g the Lord Mayor of London upon a charge of criminal neglect in failing 
) take steps to suppress a riot (a local manifestation in the mismanaged 
ordon riots) made the true observation that, “In times of tranquillity 
ıd order, men do not examine into their powers to suppress or prevent 
isorders which they do not foresee.” But it is exactly in such times that 
piet consideration is possible. That consideration is greatly forwarded 
y such a singularly lucid and useful judgment upon a much misunder- 
ood subject as that delivered in the recent case of Duncen v. Jones, (1935) 
Weekly Note at page 692, ante), by the Lord Chief Justice. 

In nothing is the spirit of compromise and commonsense which informs 
1e English mind when dealing with practical everyday affairs better 
lustrated than in the way we deal with public meetings in public places. 
he last three words are added; because it is only of meetings in public 
laces that we propose’ to-day to speak. There never is any ion that 
sople have a right to hold public meetings for any la purpose in 
alls or on ground which is in private ownership and of which the promotors 
f the meetings are in lawful occupation, though the duty and right of the 
olice to be present at such meetings, if they have reason to apprehend 
rat offences against public «order may there be committed, is recognised 
y the Courts: see an article at page 402, ente. 

There does exist a right of public meeting in public places, not a 
gal right, which would imply that it can be enforced by process of law, 
ut a quasi-constitutional right, based on practice of very long standing, 
ot lightly to be interfered with, but always subject to the overriding right 
f£ His Majesty’s subjects to move freely about the highways and other 
ublic places, and to the duty of the Police to prevent breaches of the 
eace and disorder of any kind. Indeed certain public places, such as 
‘rafalgar Square and Hyde Park, in London, have long been used for 
1eetings and are recognised by the authorities as places where such meet- 
igs should be tolerated. One of the features of English life which indi- 
ites good sense and good citizenship is the friendly relations which exist 
etween bodies of men and women demonstrating for objects, political 
ad social, which they have at heart, and the Police who shepherd their 
rocessions and meetings, often when the demonstrators are rather trouble- 
sme and the Police out of sympathy with their aims. Public meeting is 
ne of the safety valves which true political wisdom prefers to leave open. 
arliament itself, too often looked on as a mere law-making machige, is 
1 one very important aspect of its activities, a similar safety valve, a fact 
hich, duly recognised by the philosopher, enables him to sbear, with a 
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patient smile, much foolish speech-making which seems, but only to tł 
unreflecting, to bring the House of Commons into disrepute. 

In the recent case the facts were of importance, as indicating tt 
propriety of Police action. The Courts, while very ready to support tt 
Police acting reasonably in the public interest, would look askance : 
arbitrary ahd ‘ill-considered action, and, in all these cases of “Police an 
public” it is inevitable that the Police should, in a sense, be on their tria 

In May, 1934, a meeting had been held outside an unemployed train 
ing centre, and that meeting had been followed by a disturbance at tk 
centre. We are not concerned with the objects of the meeting, any mom 
than were the Police. They had to deal with its consequences and wem 
entitled to infer that one meeting having produced disturbance, othe 
held at the same spot for the same or a similar purpose were likely to hay 
the same result. Accordingly, when subsequent attempts were made t 
hold further meetings there the Police took steps to prevent them. 

. On July 30, 1934, about thirty people, including Mrs. Duncan, th 
appellant, collected near the entrance to the unemployed training centre 
At the entrance to Nynehead Street, New Cross, a cul-de-sac, a notic 
was Written across the roadway: 
“Sedition.” 
“Meeting at the Test Centre” 
“To-day (now) 1 PM.” 
- There followed the names of the speakers and then the words: 

“Defend the right of free speech and public meeting.” A box wə 
placed in the roadway opposite the entrance to the training centre, o: 
which Mrs. Duncan was about to mount when the chief constable of th 
district, with whom was Inspector Jones, the respondent, told Mrs. Duncas 
that a meeting could not be held in Nynebead Street, but that it could b 
held in Desmond Street some hundred and seventy-five yards distans 
Mrs. Duncan said: “I’m going to hold it,” stepped on to the box, an 
began to address the people who were present. Inspector Jones imme 
diately took her into custody, to which she submitted without resistance 

She was charged with obstructing the Police in the execution of thei 
duty, and convicted at the Tower Bridge Police Court. She appealed t» 
the London Sessions, which affirmed the conviction and stated a case fo. 
the Divisional Court. - 


The contention for the appellant was that Inspector Jones was no! 
acting in the execution of his duty, inasmuch as neither Mrs. Duncan no» 
any of the persons present at the meeting provoked or incited a breach o: 
the peace or gave the respondent cause to suspect that any of them wa: 
about to commit a breach of the peace. 


_ Quarter Sessions was of opinion that Mrs. Duncan must have knowr 
of the probable consequences of her holding the meeting, namely, a dis- 
turbance, and possibly a breach of the peace, and was not unwilling that 
thosa consequences should ensue; that Inspector Jones reasonably appre- 
hended a breach of the peace, and it therefore became his duty to prevent 
the holding df the meeting; and that, by attempting to hold the meeting 


frs. Duncan obstructed him in the execution of his duty. ee! 
The Divisional Court dismissed the appeal. Some of the observations 
€ the Lord Chief Justice are exceedingly apt. Tia 
“English law does not recognise any special right of public meeting 
or a political or any other purpose. The right of assembly is nothing 
wore thar? the view taken by the course of the individual liberty of the 
abject. If the case really raised the question which has been held in 
aspense by more than one writer on constitutional law; namely, whether 


«1 assembly may properly be held to be unlawful merely because the 


olding of it is expected to give rise to a breach of the peace on the part 
f persons opposed to those who hold the meeting, I should have wished to 
ave heard much more argument before expressing an opinion. The pre- 
nt cafe does not even touch that important question.” 

That point was considered in Beatty v. Gillbenk, [1882] 9 Q. B. D. 
08; 46 J. P. 789; 15-Cox C. C. 138. There the appellants assembled 
«ith others for a lawful purpose, and with no intention of carrying it out 
nlawfully, but with the knowledge that their assembly would be opposed 
end with good reason to suppose that a breach of the peace would be 
<casioned by their opponents.- It was held that. they could not be con- 
icted of an unlawful assembly. | 

From this case „it clearly appears that peaceable persons, behaving 
awfully, will be protected from interference by the Police, although in- 
irectly they may be the cause of trouble. And the fact that a meeting 
‘held upon the highway does not of itself make the meeting unlawful. 
Thether it is unlawful or not depends upon circumstances, whether, among 
«her things, an obstruction is or is not caused. A meeting held on a 
aghway may be a lawful public meeting within the Public Meeting Act, 
908, Burden v. Rigler, [1911] 1 K. B. 337; 75 J. P. 36. The test is 


rhether there is a buisance, or danger of breach of the peace, R. v. Prebble, . 


1858] 1 F. and F. 325; 175 E. R. 748, the words of Baron Bramwell, 
uoted with approval by Lord Hewart in the recent case. B ank 

Mr. Justice Humphreys, agreeing with Lord Hewart’s judgment; said: 
The sole question is whether the inspector, who was admittedly obstructéd} 
gas so obstructed, in the execution of his duty. It does not require refer- 
nce to authority to emphasise the statement that it is the duty of a Police 
)fficer to prevent apprehended breaches of the peace. In the present case 
nspector Jones reasonably apprehended a breach of the peace and it then 
came his duty to prevent anything which, in his view, would cause that 
reach of the peace. While he was taking steps to prevent the apprehended 
sreach of the peace, he was wilfully obstructed by Mrs. Duncan. E 

Thus evenly ‘are the scales held between “the “right” of persons acting 
awfully in holding public meetings, and the duty of all to see that-the 
Çing’s peace is kept. It is submitted that the cases cited bear out the- view, 
.nunciated early in this article that a right of, lawful public meeting: in 
sublic places does exist, but that this “right” has to be regarded as some- 
hing considerably less than a legal right, and to be of practical use must be 
xercised reasonably and in accordance with understandings long established. 
— Justice af the Peace. : . e ard . 
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The Three Degrees’ ` 


Liability is in “an ascending scale.” The lowest degree is towards 
trespasser. — 

“If a trespasser chooses to come upon another person’s land, i 
which the latter has dug a hole and covered it with brushwopd for th 
purpose of catching an animal ..... the trespasser, if he falls into th 
hole, cannot complain” (p. 591). 

* Next comes the licensee. 


“He must take them [ie, the premises] as they are, but th 
occupier must not expose him to a hidden peril. If the occupier know 
of a danger upon the premises he must warn the licensee: he owes 
duty to the licensee not tq lay a trap for him.” 

“In the ascending scale,” the invitee comes next. The classical state 
ment of Willis, J., is cited from Imdermaur v. Davies, (L. R. 1 C. P. 274 a 
p. 288), which Buckley, L. J., chus summarised: 


“The duty of the invitor towards the invitee is to use reasonabt 
care to preveht damage from unusual danger which he knows or ough 
to know. If the danger is not such that he ought to know of it, hi 
liability does not extend to it” (p. 592). 


There is no quartum quid—no fourth class in the ascending scale t 
whom a higher duty is owed, consisting of persons who come on premise 
as of right, as distinguished from, by invitation. "This accident was cause: 
not by the unfenced bank but because the driver did not attend to hi 
horse.-—T he Law Journal. 


The Law Lords’ Advantage 


It appeared from the summing-up of Lord Blanesburgh that the Judi 
cial Committee of the Privy Council have advantages or resources no 
available to the lower tribunals. He revealed to the world a fact hithert, 
known or suspected only by a few, namely, that the proceedings of th» 
J. C. are opened with prayers on every morning of its days of de tior 
and judgment: He read the words of 2 very fine Collect, which he said 
rang every day in his ears and those of bis judicial colleagues as they ascer- 
tained the facts and applied the law, in the cases before them. 

Thus the fallibility of certain of the lower tribunals as compared with 
the unassailable finality of the J. C. and indeed of the H. L. is in part 
explained. Yet the listening public, while deriving a impression fror 
the Chairman’s disclosures did not, all of it, get the facts correctly. One 
told. me next day that his opinion of British Justice had gone up immensely 
since he heard. from Lord Blanesburgh that the Judges always opened the 
day with prayers. So far as I know the High Court Judges when not on 
Circuit, the County Court Judges and the J. P’s. do not assemble and 
meet together for this purpose or daily hear the Collect so well cited by 
the Law Lord. But ae not? What is so good for justice in the H. L. 
and the J. C. should not be bad for it in the Strand, the Old Bailey or 
Bow Street.— T he Lew Journal. , 


a =e 
H. M. King George V 


Tributes by Bench and Bar 


ralas references were made in the High Court on January 22, 1936 

) the demise of King George V and rich tributes were paid to- his 

_eloved memory by the hon. the Chief Justice of the bench and the rt.’ 

«on. Sir Tej Bahadur Sapru and others, on behalf of the bar. All the 

2 judges, the advocates, the registrar, deputy registrar and the ministerial 

aff of the High Court were present on the occasion and after the reference 
1e court was closed for the rest of the day. 


CHIEF: JUSTICE 


The hon. the Chief usie said:— 

Members of the: bar, Neate aesembie ders eaday inden he dha aw 
mf a great calamity. His most gracious Majesty King George V has passed 
«way. May God grant peace to his soul! A feeling of profound sorrow 

as spread over the whole country as he was a great figure exercising a 
abilising influence in world affairs. As a mark of our great respect and 
ep mourning the High Court and the civil courts were closed yesterday 
nmediately on the receipt of the sad news.’ But in the absence of any 
ficial communication it was considered appropriate that there should not 
e any formal reference in Court yesterday morning. But the terrible 
ews has been confirmed officially, and we can now give expression to our 
<ep sense of sorrow. A t King has undoubtedly passed away who 
ras honoured and dearly loved not only by his own subjects in Great 
«ritain and in the whole of the British Empire, but also by all the people 
1 other countries throughout the world. 


The great affection which the people of England cherished towards 
im was demonstrated when numerous throngs of people marched up to 

he Jubilee Gate of Sandringham House during the cold hours of early 
aornings in order to get news of the King’s health. When in November, 
928, during the armistice celebrations, the late King caught a chill it 
eveloped into a serious and dangerous pleurisy necessitating a major 
eration which to the joy of all was eminently successful. His late 
Aajesty’s recovery was acclaimed with delight.and joy throughout the 
vorld, and thanksgiving services were held all over-the British Empire. 
gain his great popularity was evidenced by the great. enthusiasm with 
which the silver jubilee was celebrated last year. 

The memory of the Coronation Durbar of 1911 when a King of Great 
ritain for the first time came over to this country to hold it, is still fresh 
«a our minds. And India‘ shall ever remember with deep ‘gratitude the 
eign of his late Majesty King George V for the two great instalments of 
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reforms in the constitution marking two important stages in her politic 
development. No doubt the reign of the late King was one of the mo 
glorious periods in the history of the British Empire, crowned as it w 
with a brilliant victory’in the Great War and a triumphant restoration « 
which has been celebrated since then every year on the armisti 
y- The late King went personally to the battle front, ‘and he was tl 
first King of Great Britain who ever went to a battle front where Briti 
troops side by side with French troops for the first time in the history « 
the world fought against a common foe. He visited the front sever 
times. during critical periods in the war and even met with an acide: 
while there. His presence was a source of great inspiration to the troo 
gathered from the various parts of the empire and an additional stimul 
to the soldiers for the exhibition of a still greater valour. 

Again during the recent economic crisis his late Majesty constant 
went to the distressed areas where there was unemployment and depressic 
all round, and cheered up his people. At a moment of such gre 
industrial depression he kept up the heart of the people and he had durir 
his own lifetime the satisfaction af witnessing the marvellous recover 
of-the Empire and its progress along the path of prosperity. 

o Members of the bar, the British throne is a great thing in itself, bi 
it was certainly made greater by the great personality of King George 1 
who exercised influence on his ministers in maintaining the world peac 
It is,an immense good fortune that his most excellent Majesty King Edwar 
VI, is the ruling sovereign now. He was the most popular Prince < 
Wales, dearly loved and respected by all. We remember the occasio 
when he honoured ‘the Allahabad High Court by his visit and won tl 
„affection of all by freely mixing and shaking hands not only with tt 
judges of this Court but with all the advocates who were presented to hin 
The British Crown is a bond of union cementing together the distar 
parts of the British Empire and holding them together as one unit. An 
the King of Great Britain and Ireland and the Emperor of India and°c 
the. Dominions beyond the seas, as the common sovereign, commanc 
allegiance from all the British possessions which are actuated by a gener: 
feeling of a common interest of all. 

_ On behalf of the judges and myself I respectfully offer our most sin 
cere sympathy and heartfelt condolence to the Royal family, and expre 
our loyalty to the new King. i f 


Sm TEJ BAHADUR SAPRU 


The rt. hon. Sir Tej Bahadur Sapru, speaking on behalf of th 
- Advocates’ Association, said:— i 

` My Lord Chief Justice and my lords, on behalf of the section of th 
profession which I have the honour to represent, I would very respectfull 
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sociate myself and my friends in the tribute which your lordship has 
aid to the memory of the great sovereign whose death we are all mourning. 
. is right and proper that we all, judges and advocates, should assemble 
) pay ou tribute to the memory of the sovereign in whose -name your 
rdships have administered justice during the last 25 years. My lords, it 
as my rare piece of good fortune during the last 15 years to have had ` 
qe honour of meeting his Majesty on several occasions during my visits 
+ England, and the last time that I had the honour of paying my heme 
« the sovereign was in May and June during the jubilee celebrations. 
here are only two things to which I would like, if I may, with, youf 
irdships’ permission to refer. On no occasion that I met his Maj 
wuld I feel that he was ignorant of the affairs in India. Indeed, if I ° 
aay say so, there was hardly any man in England who knew more about 
adia, about the currents of thought and feeling which actuated us and 
ho took a more broad-minded view of our affairs, than his late Majesty did. 
nd the second thing to which I will refer with your lordships’ permission 
that it was only during the jubilee celebrations that I had some little 
Mea of how immensely popular he was with his subjects all over the world. 
was an inspiration to have been in the midst of those crowds, crowds actu- 
ted by a very genuine love of the King and devotion to his Crowiand 
arone. My lord, in the illustrious roll of English sovereigns going back to 
‘nturies I do not think it is possible to mention a single name in w 
ign the strength and might and cohesion of the British Empire have been 
at to such a severe test as in the time of the late King-Emperor. And yet 
e may ask what was all that success due to? I venture to submit that 
‘hen the career of a great king comes to be reviewed dispassionately and 
ot under a spell of grief, the historian will record that it was King 
weorge’s personality, it was his personal example, character, noble concep* 
«on of his kingly office which was an inspiration to his people and ‘his 
ar-flung Empire all over the world and which added so much’to the 
tability and lustre of the British Crown. My lords, I will not say much 
ut in the end I will join your lordships in expressing our respectful 
ondolences and sympathy with the royal family and with none more than 
rith the gracious and the noble lady who is today the Queen-Mother. 


CONDOLENCE RESOLUTION 


} 


At an extraordinary meeting the members of the Bar Library placed 
in record their profound sorrow at the demise of King George Y, and 
ffered their humble and respectful sympathy to his Majesty Edward, VLU, 
nd the members of the Royal family. — 





8. 
Employees Soliciting Customers 


` “J don’t care what Espinasse or any other ass says,” was the reporte 
reply of a learned Judge to a quotation by counsel from the reports unde 
that name. This attitude of the Bench to a learned reporter was recenti 
approved by Lord Justice Greer, who described his work as “that collectio 
of imperfect and misleading reports bearing the name of Espinas&.” Lor 
Justice Maugham more mildly remarked on “‘the fact that the skill an 
accuracy of Espinasse as a reporter has been often adversely criticise 
(indeed, at a time counsel were récommended by Judges not to cite hin 
inasmuch as he afforded no sure guidance)”: (Wessex Dairies, Limited x 
Smith, 153 L. T. Rep. 1855 (1935) 2 K. B. 80, 84). 

The remarks referred to the report in Nicol v. Martyn, (2 Esp. 732 
of an alleged dictum by Lord Kenyon. ‘The sidenote to that case read: 
“A servant while in his master’s service, may solicit business from his cu: 
tomers for himself when his service is at an end, and he sets up on his ow 
account.” -Lord Kenyon’s alleged statement was: “The conduct of th 

‘defendant in this case may perhaps be accounted not handsome, but 
cannot say that it is contrary to law. The relation in which he stood t 
the plaintiffs as their servant imposed on him a duty which is called o 
imperfect obligation, but not such as to enable the plaintiffs to maintai 
an action. A servant, while engaged in the service of his master, has n 
right to do any act which might injure his trade, or undermine his busines: 
but everyone has a right if he can, to better his situation in the work 
and if he does it by means not contrary to the law, though the maste 
may be eventually injured, it is demnum absque injuriae.” Later in th 
same report he said: “There is nothing morally bad, or very improper, i 
a servant, who has it in contemplation to set up for himself, to endeavow 
to conciliate the regard of his master’s customers, and to recommend him 
self to them, so as to procure some business from them as well as other: 
In the present case the defendant did not solicit the present orders of th 
customers. On the contrary he toak for the plaintiffs all those he coul 
obtain: his request for business was prospective, and for a time when th 
relation between master and servant between him and the plaintiffs wouls 
be at an end.” 

The plaintiffs in the case were wholesale ironmongers, and the defend 
ant was a traveller employed by the plaintiffs to get orders in the course o 
their business. The plaintiffs proved that the defendant on a particula 
journey visited some of his customers on their behalf as traveller, and tok 
them that he was going into the same business as the plaintiffs after Christ. 
mas, and that then he would be obliged to them for an order on his ow: 
account. No solicitation was used, however, by the defendant for any 
order at that time, which might have been supplied by the plaintiffs, anc 
on that journey he took orders regularly for the plaintiffs. 

Mr. Justice Hawkins quoted Lord Kenyon’s judgment in Nicol v 
Martyn (HP); in Robb v. Green, (72 L. T. Rep. 686, at p. 690; (1895) 
2 Q. B. at p. 14), and added: “It seems presumptuous to criticise or doub’ 
so high an authority, but I cannot help asking myself whether at the pre- 
sent day Lord Kenyon, after considering the matter, would have considerec 
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no breach of the duty of a servant deliberately to utilise his hours of 

rvice by being false to his master’s interests and endeavouring to induce 
is master’s customers to transfer their custom to him on a near approach- 
ig day. It was certainly against his master’s interests that he should do 
n» It may be under particular circumstances that the injury done to his 
taster would hardly be ter than if he had waited until he had left the 
wvice béfore be made his canvass. But that is not the question. ‘The 
bligation to protect his master’s interests lasts until the last hour of his 
svice. ‘The duty of confidence in service can hardly be said to be a duty 
f imperfect obligation, for, as I have pointed out upon authority the law 
rill imply a promise to perform it; and the utilisation of the fraud cannot 
e legalized by the fact that, though the utilisation was contemplated when 
he fraud was committed, the relation of master and servant had determi- 
ated before it was carried out. So to hold would be a great encourage- 
aent to fraud.” . 

The facts were. that the defendant, while manager of the plaintiff’s 
usiness had secretly copied a list of names and addresses of the plaintiff's 
ustomers, with the intention of using it to solicit orders after leaving the 
laintiff’s service and setting up in business on his own account. When 
is service with the plaintiff came to an end, he actually used the list. Mr. 
ustice Hawkins held him liable to the plaintiff in damages for breach of 
n implied term of his contract of service that he would not use to the 
letriment of the plaintiff information to which he had access in the course 
if the service. . 

In the course of a long and careful judgment, Mr. Justice Hawkins 
xamined the relevant authorities, all of which afford abundant support 
‘or the ay eal that a person who obtains information in the course of 
.onfidential employment may not use such information to the detriment 
f his employer. The learned Judge held that “a servant having left his 
naster may, unless prevented by contract, lawfully set up the same line of 
susiness as his late master, and in the same locality; and that he. may 
without fear of legal consequences canvass for the custom of his late 
master’s customers, whose names and addresses he has learned bona fide 
iccidentally during the period of his service: (see per Lord Justice Bowen, ~ 
n Helmore v. Smith, 56 L. T. Rep. 535; 35 Ch. Div. 449; and per Mr. 
Justice North, in Irish v. Irish, 60 L. T. Rep. 224; 40 Ch. Div. 49). e 
sourt in the latter case refused to prevent a receiver and manager who had 
~arried on a business for ten years under an order of the court from solicit- 
ing orders from or doing business with the firm’s customers after termina- 
tion of his employment. Mr. Justice North said: “I know no authority 
for restraining a person not under covenant from carrying on business 
freely.” It should be observed also that Lord Justice Maugham in Wessex 
Dairies, Limited v. Smith, (153 L. T. Rep. 185, at p. 187; (1935) 2 K. B. 
80, at p. 89) said: “After the employment terminates, the servant may 
in the absence of special stipulation, canvass the customers of his late 
employer, and further he may send a circular to every customer.” After 
mentioning Robb v. Green (sup.) his Lordship remarked: “But it is to 
be noted in Robb v. Green the defendant was not restrained from sending 
out circulars to customers whose names he could remember.” 


~ 
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There appears to be'a distinction between remembering ‘names atci 
dentally and remembering them by design. In the latter case it is clea 
that information so remembered cannot be used. It has been so held i 
the case.of information as to a secret process of. manufacture: (Amber Siz 
and Chemical Company, Limited v. Menzel, 109 L. T. Rep. 520; (1913). 
Ch. 239, 242). “How can it possibly matter,” said Mr. Justice Astbur 
in that case, “whether the servant learns the process by. heart of writes i 
down? ' It is an equal breach of confidence to use or disclose it in eithe 
case.” It is difficult to see why the distinction between accidental anı 
intentional memory should exist. If the information is confidential, i 
should be capable of being used by the servant, whether accidentally o 
intentionally obtained. Probably the distinction is due to the fact tha 
the law will not restrain competition in the absence of any contract doin; 
so, and where no list has either been surreptitiously stolen or intentionall 
committed to memory during the employment, it would be putting to 
great a burden on tribunals to make them decide whether customers wer 
solicited merely in the course of business, or as a result of accidentalh 
remembering their names and addresses. In the case of secret processes o 
manufacture such a question can never arise, for if a past employee use 
such a process after his employment has terminated, there can be no ques 
tion of accident. l 


Possibly also the explanation af the liberty accorded to a past employe 
to solicit his past employer’s customers might give some indication of wha 
actually was in Lord Kenyon’s mind in Nicol ~v. Martyn. At any rate, i 
would seem almost certain that so great a Judge as Lord Kenyon did no 
use the words attributed to him by so discredited a reporter as Espinasse:— 
The Law Times. re . 


“Confidence Men” 


In passing sentence at the Central Criminal Court on a man who wa: 
said by the police to have lived, since he came to this country in 1930 by 
- means of the confidence trick, Judge Dodson said; “You belong to a clas 
of men who prey upon society, and, the cupidity of human nature makes 
your task sometimes very simple. You have been playing for, high stakes, 
and you have lost.” ; l - . 

In the case before him the prisoner and others were said to have 
tricked an Australian of ‘no less ‘than £ 25,000. The gang was said to 
operate principally on the Continent, and to have obtained over £ 70,000. 


The “confidence” man is a danger to only a small section of society. 
He operates usually on the grand scale, and selects his victims carefully, 
` pursuing them perseveringly. When he is punished severely it is not simply 
because he has obtained a large sum (value of property stolen or obtained 
is not alone an accurate measure of guilt) but because he is a determined 
criminal acting after deliberate preparation. Hardly ever is there any 
mitigating circumstance such as temptation; and if punishment is to be 
deterrtnt, it must be severe to be effective against so lucrative a form of 
crime. ee ae 
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A well-known detective-inspector wrote, in his reminiscences, “In the 
iltivation of his victim and the necessary gaining of his confrdence, the 
iccessful con. man spares neither time nor expense. “On money of his best 
yups, hundreds and even thousands of pounds must be spent before the 
‘turn, gigantic as this may be when it does come, can be expected. 

Truly the stakes are high;,and if the player loses he must expect to 
ay dearly.— Justice of the Peace. oo 


. Restraint of Trade Case 


The short facts in Schiaparelli (London) Limited v. Cezard, disposed 
f by Mr. Justice Branson the other day, were shortly these: M. Cezard, a 
rench cutter and fitter, had been employed as such by the plaintif com- 
any, who were Court dressmakers, carrying on business in Upper Gros- 
enor-street, W. Under his agreement Cezard was bound, if he left the 
ampany’s employment voluntarily, not to enter the service of any other 
ouse or company in London for six months thereafter. His salary under 
he agreement was £ 15 a week. One day last September he voluntarily 
ft the plaintiffs’ service and entered that of Norman Hartnell’ Limited, 
rho also were Court dressmakers, at a higher salary. Mr. Justice Branson, 
1 giving judgment for the defendant, said it was contended that the cove- 
ant as framed was not necessary for the company’s protection. Unless 
he covenant could be cut down so as to limit its face meaning, it was, in 
is (his Lordship’s) opinion, far wider-than was necessary for the protec- 
ion of the company’s business. It was not suggested that the object of the 
lause was to prevent competition; its solé object was to prevent the dis- 
lostire of trade secrets. If it had been expressly a covenant not to disclose 
uch secrets, different considerations would have applied, but, as it was, 
he covenant was more than was required, and-there must be judgment for 
he defendant with costs. Now, it is said in Anson on Contracts, that “if 
n employee could not bind himself not to convey trade secrets to his 
mployer’s rival, he might find it difficult to secure training for a career 
r an employment of trust.” If the meaning of the clause in the case 
inder notice could have been cut down so as to confine it to those other 
‘houses or companies” in London which carried on similar business—and 
iny conceivable purpose the clause might have had would surely have 
ssisted this process—it might have been thought next door to im possible 
n connection with such a special business to work for a similar house 
without perpetrating some such disclosure, either by words or by means 
of the work turned out. But from the reports of the case in the press, it 
eems that the Court showed no real inclination to cut down the meaning 
n the manner indicated.—The Lew Times. 
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Broadcasting and the Bar l l l 

It was perhaps inevitable that the attempt, so well sustained throughout 
the preliminary advertisements, to keep inviolate the anonymity of the 
eminent K. C’s.” who took part in the B. B. C. debate recently, should 
break down on the night. Lord Blanesburgh, we knew—and there Was no 
reason for concealing his distinguished identity—was to be chairman when 


12 


the two eminent Silks debated. the’ proposition: ‘That there is not i 
England equality of treatment before the Law.” 

The secret would out; and the morning papers on Saturday disclose 
to an excited and incredulous public that the hitherto unknown wet 
recognisable, being no other than Mr. D. N. Pritt, K. C. (Proposer) an 
Mr. Linton Thorp, K. C. (Opposer) ; that these stars might be heard with 
out extra fee or payment that very evening; and that the debate, unre 
hearsed, might be expected to have all the fun or entertainment value c 
an exchange of impromptus between two bright lads who, each in h 
student days, had won a certificate af honour. . 

Those of us who gathered round one of the seven million receiving sen 
in respect of which the B. B. C. or the P. O. receives 10s. 2 year, were o 
opinion that the show was a good one, with considerable educational an 
entertainment value—The Lew Journal. 


The Spanish Prisoner 


Spain is a land of courtesy and kindliness, as everyone knows wh 
has tasted Spanish hospitality. Even the prisoners, it seems, remembe 
their manners—up to a point. 

From Barcelona comes a pretty story of four former police officer 
who had, apparently, dabbled in politics to their own undoing and ha 
been sentenced to long terms of imprisonment as ringleaders in the Catala: 
revolution. 3 

With old-world courtesy they invited their guards to a meal witl 

them in a restaurant, a final act of hospitality before entering the plac 
where they could offer none. ‘The guards in their innocence accepted 
instead of attending strictly to business and lodging their prisoners i» 
gaol. ` 
But alas! for good manners, the prisoners so far forgot themselves > 
to'kick over the table, assault their guests and run. Two of the fou 
made good their escape by motor car. The four guards have now bee 
arrested, 
The moral—for there is always a moral to these stories from abroac 
—is that police and prison officials should be humane, but not friendly tı 
the’ point of ines. that in conveying prisoners to prison it is bes 
to obey the injunction imposed in English warrants to carry out the duty 
forthwith, which means as soon as possible. 

Someone has said charmingly, “It is better to trust and be deceived 
than to suspect and be mistaken.” But, as we rather think we have said 
before, that ought not to apply in practice to prisoner and their guards.— 
Justice of the Peace. _— 


Primitive Law 


Those Law Times readers who cherish memories of their fervent—and 
indiscriminating—youthful enthusiasm for the picturesque pages of Maine’s 
Ancient Law will derive extraordinary interest from a perusal of Mr. A. S. 
Diamond’s| Primitive Law,.published recently by Messrs. Longman— a 
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ume of whose content ‘and ‘qualities it is impbssible'to speak adequately 
his column. It may he said, however, that, Mr, Diamond’s book, which 
cludes in Part IO, with a sketch of the history of Primitive Law which 
es account of a large range of different cultures, is’ directed largely to 

refutation, by closely argued and ‘documented -propositions of the 
‘arageoug conjectures’, of Sir Henry Maine, and in particular of his 
ory that in religion lies the origin of law. The thesis of Mr. Diamond 
xactly to the contrary; the life of the savage is as “secular” as that of 
dern man, the development of law “part and parcel” of the advance of 
ples as judged by material standards, law being seen, in those who have 
ched the same stage of progress, to have developed, generally, along 
allel lines. Equally inconceivable, in the author’s view, is the alleged 
eervience of early ‘substantive law to rules of procedure, “in whose 
erstices it is gradually secreted.” ‘That procedure should be born fully 
aed with technicalities is like Pallas springing fully armed from the head 
Zeus, a dogma supported neither by logic nor fact. Mr. Diamond’s book 
sth courageous and ambitious; if his conclusions seem revolutionary it 


not follow that they are any the less sound. 


‘deal by Oath ' 


An aspect of the researches of Mr. Diamond into early law referred 
above which is of rather particular interest, is that touching the institution 
ordeal in its various forms. It is only, on his showing when normal secular 
thods fail that primitive man betakes himself to the spernatural—magic, 
ccheraft, religion—and it is only in disputes where there is no evidence or 
sufficient evidence that the aid of ordeals is called in from outside. Among 
‘tribes procedure is untechnical; evidence is unsworn. The- use of the ~ 
leal is confined in more rudimentary and less well-known codes, and in 
ıt of Hammurabi also, to circumstances where the evidence of one party 
ly is available, but in one or two cases is extended to difficult problems 
evidence where this is not so. The ordeal of oath, however, in parti- 
lar, once resorted to, always threatens, unless checked, “to engulf the 
tole law.” While its use may, as adopted by primitive peoples in default 
evidence, be unexceptionable, “it has in it this seed of destruction,” that 
weak court may take shelter therein from the odium of disbelieving a 
werful party, or find a refuge from the task of deciding upon a conflict 
evidence. It was in part, the author argues, dealing with the Frankish 
apire, the weakness of the secular courts of ‘the eighth century that was 
ponsible for the extention of this institution to cases where there was “no 
re proof.” Nor, he continues elsewhere, is there ground for assuming, in 
rard to Saxon England, that there ever was a time when the defendant 
is in all circumstances allowed to clear himself by the ordeal of oath, how- 
er plain the case was against him.—Tbe Lew Times, 
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oF NOTIFICATION No. 7067|30—3 (4) 
° Dated Allabebad, December 17, 1935 


THe following amendments are made in the General Ryles (Ci 
Volume I, corrected up to March 31, 1934, with the previous appro 
of the Local Government: l r 
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CHAPTER XX 


At the end of the chapter «dd the following: 

The Suits Valuation Act, 1887 (VII of 1887). 

28. The following rules have been framed with the previous sa 
tion of the Local Government, under the powers conferred by Sectio: 


- of the Suit Valuation Act, 1887, and all other powers in that behalf, 


determining the value of the subject-matter of certain classes of suits 

the purpose of jurisdiction, which do not admit of being satisfacto: 
valued, and for the treatment of such classes of suits, as if their subje 
matter were of the value as hereinafter stated: 

(1) (i) Suits in which the plaintiff in the plaint asks for a dec 
against the other party to the alleged marriage, either alone, or with ot. 
defendants, for restitution of conjugal rights; 

(#) Similar suits for a decree establishing, or annulling or dissoly 
a Marriage; 

(#%) Suits in which the plaintiff in the plaint asks for a decree est: 
lishing a right to the custody or guardianship of a minor, including gu 
dianship for the purposes of marriage; 

(#v) Suits in which the plaintiff in the plaint asks for a decree est: 
lishing or annulling an adoption, including under the expression “ad 
tion” the customary appointment of an heir— 

(s) For the purposes of the Court-fees Act, 1870, suits of clas 
(7) with the exception noted below, (#), (##) and (iv) 
Rs. 200; 

(5) For the purposes of the Suits Valuation Act, 1887, suits 
classes (i) and (#)—Rs. 1,000; suits of classes (ii) and (i 
—such sum exceeding Rs. 500, and not exceeding Rs.’ 1,01 
as the plaintiff shall state in the plaint. . 

Ex plenation—Classes (i) and (i) do not include petitions ynder a 
special Act relating to the dissolution of marriage. 

(2) Suits by a plaintiff, during the lifetime of a person alleged 
have a restricted power of alienation in respect of immovable proper 
in which the plaintiff in the plaint seeks to have an alienation of immc 
able property made by such person declared to be void, except for t 
life of such person or for some other determinate period— 

Value (#) For the purposes of the Court-fees Act, 1870— 
determined by that Act; 

(b) For the purposes of the Suits Valuation Act, 1887— 


a 
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(i) when the alienation is by-a writteh instrument which 
declares the value of the interest purporting to be created, or the 
amount of the consideration for which the alienation is made— 
such value or amount; = 

(#) in other cases—the market-value, at the date of insti- 
tution of the suit, of the property alienated: 

° Subject in either case to the provisions of Part I of the Suits 

Valuation Act, 1887, and of the rules in force under the said Part, 

so far as those provisions are applicable. l 

(3) Suits in which the plaintiff in the plaint asks for accounts only, 
not being suits to recover the amount which may be found due to the 
plaintiff on taking unsettled accounts between him and the defendant, 
or suits of either of the kinds described in Order XX, Rule 13, of the Code 
of Civil Procedure— f 

Value— (ø) For the purposes of the Court-fees Act, 1870—as 
determined by that Act;- - 

(b) For the purposes of the Suits Valuation Act, 1887— 

such amount exceeding Rs. 100, and not exceeding Rs. 500 as 

the plaintif may state in the plaint. T 

(4) Suits in which the plaintiff in the plaint seeks to establish or to 
negative any right hereinafter mentioned, with or without an injunction, 
and with or without damages, namely, a right of way; a right to open or 
maintain or close a door or a window, or a drain, or a water-spout (par- 
nala); a right to or in a water-course or to the use of water; a right to 
build, or raise or alter or demolish a wall or to use an alleged party wall 
or joint stair-case— 

Value—(a) For purposes of the Court-fees Act, 1870, as deter- 
mined by that Act; 
(b) For the purposes of the Suits Valuation Act, 1887— 

(i) if damages are not claimed, such amount exceeding 
Rs. 100, and not exceeding Rs. 500, as the plaintiff may state in 
his plaint; De 

(i) if damages are claimed, the amount of such damages 
increased by Rs. 100. 

(5) Suits in which the plaintiff in the plaint seeks to set aside an 
award, and applications registered as suits under the provisions of Schedule 
Il, Paragraphs 17 and 18, of the Code of Civil Procedure (to file an agree- 
ment to refer to arbitration), or of Schedule I, Paragraph’ 19, of the 
said Code (to file an award),.when or so far as the award or the agree- 
ment relates to property— 

Value—(a) For the purposes of the Court-fees Act, 1870—as 
determined by that Act; 
(b) For the purposes of the Suits Valuation Act, 1887— 
‘the market value of the property in dispute, subject to the provi- 
sions of Part I of the Suits Valuation -Act, 1887 and of the rules in 
- force under the said Part, so far as those provisions are applioable. 
(6) The foregoing rules are subject to the following explanations: 
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(i) the term “plaint” includes an amended as well as an 
original plaint; 

(#) a suit falling within any of the above descriptions is 
not excluded therefrom merely by reason of the plaint seeking 
either relief in addition to that described in any of the foregoing 
rules.. 


29. In cases where the rules made by the High Court under Section 
9 of'the Suits Valuation Act (see the preceding rule), modify the provi- 
sions of the Court-fees Act, VII of 1870, the former must be followed. 


NOTIFICATION No. 8991|11 —4 (3) 
Dated Allahabad, December 17, 1935 


Tue following amendments are made in the General Rules (Criminal) 
corrected up to April 15, 1934, with the previous approval of the Local 


Government:— 


1. In Chapter V, Rule 6:— 

(4) For the first three sentences— 

“At the conclusion in the course of the sessions,” substitute 
the following:— 

“At the conclusion of each trial in the course of a sessions, the Sessions 
Judge shall at once cause a statement in form No. 1 to be prepared and 
forthwith despatched to the Magistrate of the district. On the conclu- 
sion of the sessions for the district, -he Sessions Judge shall send to the 
District Magistrate an index certified by him to be a full and correct list 
of all cases disposed of as mentioned above in the course of the sessions.” 

(5) Delete the second paragraph. 


- 2, In Chapter XVIII at page 74, for the existing Rule 3 substitute 
the following:— 


“A monthly statement in the prescribed form (Part XII, No. 67) 
shall be prepared by the Sessions Judge showing all sessions trials con- 
cluded or pending at the end of the month. It shall be certified by him 
to be a full and correct list of all cases disposed of during the month, 
as well as those pending at the close of the month. ‘The statement shall 
be despatched to the Registrar of the High Court not later than the 
seventh day of the month following that to which it relates, accompanied 
by copies of judgments in all decided cases bound together with an index 
showing the number of the case, the name of the presiding officer and 


an appropriate reference to the page or pages where the judgment is to 
be found.” 


3. In Appendix C, Part XI:— | 
(a) Delete the entry relating to form No. 37. 
(b) After the entry relating to form No. 66, add the following 
entry:— 
“67. Statement of sesions trials concluded or pending 
(Chapter XVII, Rule 3). 
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e Law as to Obscenity 


The other day at the London Sessions, was heard. the appeal by Boris- 
ood, Ltd., against the order of the Westminister magistrate that, thein 
, “The Sexual Impulse” be destroyed and that a fine of 50}. be imposed 
n them for selling and publishing the book, which the Police alleged 
be obsctne. Judgment has been postponed so that the Bench may read 
e book for themselves. 
Now, the publication of matter which is obscene is a misdemeanour 

common law. From this it follows that we have only ourselves, in the 
rsons of our forbears, to thank for the shape of that law to-day. And 
ce we are responsible for it, and while the topic is still in the public 
e, a little self-criticism seems indicated. 

The law to-day is only too’simple. Its exposition in “Halsbury,” for 
ple, takes less than three pages; and that includes obscene libel and 
ences under the Post Office Act of 1908. But it is important to note 
t the crime of publishing obscene matter is still grouped under the 
ding of “Offences against Public Order.” The relevance of this will 
seen when the early cases are considered. In 1708 one Read published 
book, the title of which is best relegated to the reports, and which (if it 
ed up to its title) may safely be assumed to have been obscene. But 
hen, after conviction, it was moved in arrest of judgment that this was 
t punishable in the temporal Courts, Holt, C. J., “was so strong in his 
jection that the prosecution never thought fit to stir it again.” So 
‘ead escaped, and the matter was left to the Courts spiritual, whose 
ctivities herein are not recorded. 

A generation later, however, saw a more determined attack on the 
octrine that obscenity was a matter solely for the church to punish. 

In the case of R. v. Curl (1727, 2 Stra. 788), Sir Philip Yorke, then 
\ttorney-General, declared: ‘What I insist upon is this that this is an 
ffence at common law, as it tends to corrupt the morals of the King’s 
abjects and is against the Peace of the King.” Fortescue, J. bravely 
aid: 


ag 


I own this is a great offence, but I know of no law by which we can 
punish it. Common law is common usage, and where there is no law 
there can be no transgression .... This is but a general solicitation 
of chastity, and not indictable. 


Reynolds, J. and Probyn, J. “inclined this to be punishable at com- 
yon Jaw,” but required further argument. The next term, however, 
ound Page, J. in Fortescue, J.’s place. And it appears that Curl failed 
o instruct his counsel-in time—he may not have had any further funds. 
inyway, the Courts refused to grant any further adjournment, and 
aust have thereupon debated it amongst themselves, for “in two or three 
lays they gave it as their unanimous opinion that this was a temporal 
fence.” : i a 
So was imported into the law, by accident or perhaps by the faint- 
cartedness of one defendant, the basis of the law as to obscenity. ome 
eaders will be glad to know that “the defendant was afterwards set in 

z i 
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the pillory, as he well deserved.” ; 

But there was some legal basis for the law at this stage, namely, » 
protect the King’s Peace. Unfortunately, the law has developed, in th: 
imperceptible manner of which we are so proud, so that it would no 
be unrecognisable to the judges of the eighteenth century. The case « 
Hicklin, in 1868 (L. R. 3 Q. B. 360), may be taken as now so bindin 
that only the House of Lords could import into the law those *consider: 
, tions which many people nowadays would like to find there. 

In that case, which perpetuates the name, not of the defendant, but « 
one of the justices of Wolverhamptan who condemned the book, a Record 
had quashed an order to destroy the booklet, on the ground that thoug 
the latter part of the booklet was obscene, nevertheless, in distributing 
the appellant’s motive was to do good. 

And counsel for the author, when the case stated by the Recorde 
was considered, argued as one would expect, that there must be mens re 
for the commission of the act; and that though in some cases mens rea. 
presumed, this is only a question cf. ‘shifting the burden of proof. Abp 
the samme Sir Philip Yorke, who may be charged with having invented tb 
misdemeanour of obscenity, was cited with approval by counsel for hay 
ing, when a judge of the King’s Bench, admitted the plea by Mr. Savas 
(who had been indicted for his writings) that the obscene ideas we 
only introduced “with the view of exposing them to detestation.” 

But a different atmosphere prevailed in the time of Hicklin. Earl 
in the case when counsel had instanced the public exhibition of a pictw 
of Venus in the Dulwich Gallery, Lush, J., had interposed: 

It does not follow that because such a picture is exhibited in a pubb 
gallery that photographs of it might be sold in the streets with impunit 

_ The judgments in this case are readily accessible to all interested. W 
do not propose to comment at any length on them, but we must repe; 
the famous words of Cockburn, C. J.: 

I think the test of obscenity is this, whether the tendency of the matte 
charged as obscenity is to deprave those whose minds are open to suc 
immoral influences and into whose hands a publication of this sort ma 
fall. 


Mens rea disappears. At the end of this judgment there is a fain 
recognition of its claims: l 
Yet I cannot suppose but what they had that intention which cop 
stitutes the criminality of the sct, at any rate that they knew perfectl 
well that this work must have the tendency which in point of law make 
it an obscene publication. i i 
Blackburn, J. adopted the words of Lord Ellenborough in R. v 
Dixon: “the intention is an inference of law resulting from doing th 
act.” But R. v. Dixon was a case where a contractor was being prose 
cuted for supplying bad bread to a military asylum; and with the greates 
respect we would submit that the learned judge, by using those word 
in this case, was adopting his conclusion in his premise. For the poin 
reall at issue was not’ whether the obscenity would harm anyone, bu 
whether the published matter was in fact obscene. 
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Mellor, J. with hesitation. concurred. Lush, J. wholeheartedly 
greed. And obscenity, like beauty, now lay in the eye of the beholder. 

So disappeared the necessity for proving—and even the possibility 
f disproving—the existence of mens rea.. .It was a development which 
ae might well have thought could. never have occurred to the common 
ww—though it is becoming now. increasingly common in statutes. 
Ybscenity~ now remains that which, in’ the opinion -of the justices, who 
ay or may not have artistic qualifications, when moved by the Police, 
‘ho in pre-Hendon days at any rate had no such pretensions, might 
orrupt those who are likely to be corrupted. And so a harmless brief 
o defend a bigamist may yet land some innocent solicitor into trouble, 
s the mere mention of bigamy might corrupt some low-minded fellow. 
Vhether the House of Lords will re-consider the problem, or even whether 
hey will have the chance to reconsider it, is a matter we must wait to see. 
"hat it ought to be done we think few will question.—T he Lew Journal. 


‘uvenile Offenders: the Courts and Local Authorities 


The evidence to be tendered on behalf of the London County Council 
o the Tummary Courts (Social Services) Committee, recently set up by 
he Home Secretary—evidence which was placed before the members of 
hat council early last week—indicates difficulties which might arise from 
verlapping of services operated by the local authorities themselves and 
hose performed in connection with the administration of justice in courts 
f summary jurisdiction. The problem arises from the question raised 
sy the said committee how far the council’s organisation could assist in the 
upervision of juvenile cases on probation in regard to which the necessity 
‘or some demarcation of duties between the local authority’s officer and 
he probation officer is emphasised. The performance by probation officers 
f duties placed by statute on local authorities and the assistance of the 
‘ormer by the latter in the performance of their duties can, it is intimated, 
nly result in confusion in default of amalgamation. One way in which 
he services might be linked up is indicated. Juvenile courts may commit 
uvenile offenders, or those beyond the control of their parents or in need 
f protection, to approved schools or to the care of the local authority 
s a “fit person” to be boarded out with foster parents. Some of the 
uveniles, who must be taken out of their environment at least for some 
ime, do not need a long period of detention and are not so inherently 
ntj-social as others who find their way into approved schools, particularly 
n the case of those who, in need of care or protection, cannot be boarded 
wut with foster parents. The council provides under its public assistance 
dministration ‘residential schools and homes for the accommodation of 
children coming from the same streets and identical home surroundings 
is those who appear before the juvenile courts. These, it is suggested, 
srovide the very type of accommodation needed for some of these children, 
yut they may not be utilised for them. Parliamentary powers are, there- 
‘ore, being sought to enable the council to accommodate in its public 


sistance schools selected children, who are committed by juvenile or petty 
e - e 
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sessional courts as being in need of care or protection, or as being beyon 
the control of their parents, or for non-attendance at school. The pos 
tion is beset with difficulties, and while the proposal has evident advantag 
it appears to be subject to the disadvantage of bringing within the amb 
of public assistance activities not of themselves dictated by the necessit 
of relieving poverty.—T he Solicitor’ Journal. 


Lawyers in Parliament 


All students of parliamentary history are familiar with the melar 
choly fact that for centuries there was an inveterate prejudice again: 
members of the legal profession being elected to the Legislature. £ 
Blackstone tells us, for the Parliament holden at Coventry in the reign ¢ 
Henry IV nọ apprentice or other man of the law was to be elected 
knight of the shire therein, but, in return for this wholesale prohibitio: 
he remarks with some satisfaction that “our law books and historians has 
” branded this Parliament with the name ‘Parliamentum indoctum, or tt 
lack-learning Parliament; and Sir Edward Coke observes with sdme spleer 
that there never was a good law made thereat.” The prejudice which thi 
found expression against lawyers was noticeable for many years subsequen 
to the Parliament which met at Coventry. James I, when the Parliamen 
of 1624-25 was about to be elected, issued a proclamation in which consti 
tuencies were counselled “not to choose curious and wrangling lawyer: 
who may seek reputation by stirring needless questions.” But lawyer 
still continued to be elected,-and so long as the Courts had their head 
quarters at Westminster practitioners -could with comparative ease dis 
charge both their professional and legislative functions; but even then th 
House sometimes thought that the gentlemen of the long robe, as the 
were called, were inclined to give more heed to the interests of their client 
than to their parliamentary duties, hence the frequency with which th 
Serjeant-at-Arms was instructed to go with the mace into Westminste 
Hall to bring the lawyers into the House. Despite the jibes that fron 
time to time have been levelled against lawyer members of the House o: 
Commons, they have been able to achieve many notable improvements it 
the domain of law—a fact specially noticeable during recent years, whe: 
much obsolete law has been consigned to the dust heap, and legislation ir 
accord with what is felt to be in line with the principles of justice ha 
been initiated. There is, however, much ground yet to be tilled and mam 
weeds to be eradicated, and to this task we feel sure that the members o 
the profession who have been elected to the new Parliament will’ addres 
themselves with that ardour which has characterised their wooing of th 
constituencies.—T he Solicitors’ Journal. ni 
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REMEDIES IN RESPECT OF MANAGER'S MISCONDUCT 
AND LIMITATION THEREFOR 


S. VENKATARAMAN, B.A., M.L., ADVOCATE ' 


It is now settled that the position of the manager of a joint Hindu 
unily visa vis the junior members is not strictly that of an agent, (Md. 
skari v. Radhe Ram Singh’, Annamalai v. Murugese’) or partner (Anna- 
walai v. Murugesa, Renganmani v. Kasinath”) or trustee (Jyotibei v. 
achmeshbwear*) and that no suit for accounts simpliciter will lie against 
im. It is equally well settled that even as incidental to a partition action 
ccept in case of fraud, misappropriation, or gross reckless waste a manager 
not accountable for the income and expenditure from the joint family 
roperties during his stewardship (Tammireddi v. Gangireddř). It is 
nly, on proof of any of these factors or of ouster that he may have to 
dèr a general account and the propriety of his past transactions can be 
‘rutinised. Normally he is only under a duty to furnish an account of 
he properties that are actually available for partition and till that time 
> act prudently and in the interests of the family. | 

Where there is a dereliction from this code of duty and the manager 
; committing acts of waste or obstructs the use of the family property 
y ‘the junior members or is guilty of malversation or improvident and 
eclless expenditure of the family funds the question arises as to the 
émedies available to the junior members in respect of such acts or con- 
uct and the period within. which such reliefs can be sought. Jt is quite 
rue that a partition can be called for at any time and the unsatisfactory 
aanagement terminated. ‘This apart, in the case of waste by the manager 
suit for an injunction to restrain his wasteful acts can be brought under 
\rt. 41 of the Limitation Act within a period of 3, years from the time 
he waste begins. Illustration (#) to Section 54 of the Specific Relief 
\ct also contemplates such an injunction. Where the case is one of 
struction of the use of family property by the junior members there 
Iso a suit will lie against the manager for an injunction prohibiting him 
‘rom so obstructing and it will be no defence to such an action to say 
hat the aggrieved person should have resort to partition. In Anant 
lemrav v. Gopal Balwant? the plaintiff and the defendant were members 
Í a joint family and the plaintiff sued to recover joint possession with 
he defendant of the door of a certain house in which both of them were 
iving and for an injunction against the defendant who he alleged 
ybstructed his use of the door. Sargent, C.J. and Candy, J., held that 
n disputes between members of a joint Hindu family, with respect to 
he family property the Court has jurisdiction to grant relief by way of 
njunction: but that it will be confined to acts of waste, illegitimate use 
of the family property or acts amounting to ouster. So also in Genpat 
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v. Annaji’, where one of the items of ancestral property was a shop : 
Poona and the plaint alleged tkat the defendant would not allow tl 
plaintiff to enter the shop, inspect the account books and take part in th 
management, and prayed for an injunction, it was held that the rule x 
Hindu law did not prevent an injunction being granted in cases of oust 
of one member of the family from an item of the family pro rty an 
that it is not necessary that an action for partition should brough 
This principle has been accepted by the Calcutta High Court also in Sos) 
Bhusan Ghose v. Gonesh Chunder Ghose®. To a suit for an injunctio 
other thah one to restrain waste, Art. 120 of the Limitation Act wi 
apply. It is however to be notec that in all cases of injunction tt 
doctrine of laches will operate to tke plaintiff’s disfavour, | 
Acts of fraud or misappropriation or reckless waste by the manage 
form the foundation on which relief by way of general accounts may tł 
ordered during partition. Where the manager had started a secret, c 
unauthorised business (Devendra Aiyar v. Ranga Aiyer®) the junior mer 
bers have a right at the time of tke partition to treat the business as 
joint family business and claim relief on that basis or to repudiate it an 
hold the manager accountable for the family funds diverted into the busi 
ness by debiting the amount to h's share or by asking for ‘a persona 
decree to be passed against him w-tkout importing any theory of trust o 
charge into ae matter. It would seem to be an a fortiori case where. 
manager had unauthorisedly lent family funds to himself or to a’ junid 
member fora similar purpose. The same result will follow with referenc 
_ to items found to have been misappropriated by the manager or fraudu 
lently converted to his personal use or spent away by him in a gross: 
reckless manner. Where a general account is directed the question arise 
as to the period over which the account has to be rendered and the effec 
of knowledge or notice had by a co>arcener of the manager’s misconduc 
and delinquencies and his silence chereafter. The answer would seem tı 
be that where a foundation has been laid for the granting of a, genera 
account the accounting will have tc te for the whole period of the manage- 
ment and that in a case where the junior members had knowledge or notice 
of the manager’s fraudulent or improvident conduct of a grossly reckles: 
type and had either slept over their rights or remained passive without 
taking steps to terminate the manzgership by deposition or by calling fos 
a partition, then in declaring the liability of the manager in respect of 
his misdeeds a Court of law may noz afford relief to the junior members 
as regards such items. Knowledge of fraudulent conduct followed by 
passivity of the junior member wil not however enable the manager 
altogether to escape from accounting as there may be -other instances oj 
misconduct of the manager which a general account might bring to light 
and in respect of which there might be no equity preventing the junior 
member from getting adequate relie. As pointed out in Biswambar Haldar 
v. Giribala Dasi’, it is true that Section 10 of the Limitation Act cannot 
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overn in these matters inasmuch as the manager is not a trustee and 
in no sense can it be said. that 4 karta of a Hindu family is vested with 
le property belonging to a joint family.” It falls to be noted that in 
mstruing Art. 127 which prescribes a period of 12 years from the date 
f exclusion as the period of limitation for instituting a suit for enforc- 
ig a right to a share in joint family properties it has been held that unless 
iere is a total exclusion from al} the items of joint family property limita- 
on will not operate and that the exclusion of a member of the family 
‘om one or soine of the items of the family property will not enable the 
anager to get away from his accountability for that item or items at 
1e time of partition. Thus it seems to follow from Kwmarappa v. Swami- 
stha'!, dissenting from Vishnu v. Appaji?, that even where a manager 
f a family in whose favour limitation ordinarily runs makes it clear to 
te other members of the family that a particular property in his posses- 
on is his-own and deals with it on that basis either by making an aliena- 
or of the same or by disposing of the income from it he cannot have 
ie benefit of the plea of adverse possession against the other members of 
ie family in respect of that property’®. ‘This receives countenance from 
1e decision of the Privy Council in Nirman Singh v. Lal Rudra“, that 
cclusion for purposes of Art. 127 should be “exclusion of the plaintiff 
-om all the interests in the property of the joint family of which they 
‘ere members” and that the receipt of a right of maintenance by being 
ı possession of some of the family properties in lieu thereof will suffice 
y bar the plea of limitation. If therefore, even as regards the items in 
spect of which a manager had asserted a hostile title openly and to the 
nowledge of the other members his plea of adverse possession will be 
navailing and he will be held accountable regarding the same at the time 
f partition, it must necessarily follow that the same liability will attach 
1 respect of items which he has secréted or misappropriated or fraudu- 
ntly dealt with. This conclusion is consistent with the actual decree 
ı Perrats v. Subbarayudu'’, where in a partition suit accounts were 
aimed from 1898 when the plaintiff became the manager of the family 
roperties. It was found in that case that the distrust against the manager 
‘as well justified and the decree passed by the sub-court in 1913 holding 
1e manager liable in respect of the items proved to have been fraudulently 
ealt with by him ever since his assumption of management was affirmed 
y the Privy Council, and interest was also allowed at 6 per cent from 
ne respective dates of misappropriation. A judgment of the Calcutta 
ligh Court in Biswambar Haldar v. Giribala Dasi'®, has however held 
nat accounts for a period of 6 years only prior to the institution of the 
tit can be claimed and that Art. 120 of the Limitation Act will apply 
> these cases. In that case the plaintiff was admittedly entitled to one- 
xth of the family properties.and the father of the first defendant had 
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been manager till 1314 B. S. when he died and ‘thereafter the first defe: 
dant had become the manager. Accounts were claimed from 1314 B.. 
Rejecting the view of the lower court that Section 10 applied, Chaude 
and Newbould, JJ. held:. “There is no express provision in the Limitatios 
Act as regards such suits and it has always been held that Art. 120 whic 
provides 6 years limitation applies to such suits. ‘To this extent we var 
the decree of the court below, that is to say, the plaintiff will Be entitle 
to accounts only for a period of 6 years prior to the institution l tł 
suit.” : 1 P | oo 
On the facts stated in the judgment it does not appear that. there w: 
any demand for or refusal of accounts or any antecedent manifestation < 
an intention to divide and the only piece of misconduct appears to | 
the purchase by a past manager—father of first defendant—of properti: 
in the name of a benamidar from funds belonging tosthe family. Thoug 
giving relief to the plaintiff in respect of this fraudulent act of the pric 
manager—an act which admittedly was more than 6 years prior to tl 
suit—the court yet confined the period of accounting by the defendar 
only to a period of 6 years prior to the suit, a position which is somewh: 
inconsistent. It is also curious that while the misconduct found was th: 
of a previous manager, a subsequent manager was asked to account fi 
his dealings. .Also on the facts it is not clear whether the suit was one fc 
accounts as such or as incidental to a partition. If the suit was of tl 
former type then its very maintainability is doubtful in view of the dec 
sion in Soorjemoney v. Denobundo™. 5 

Where after a division in status, outstandings are realised by one « 
the members then it is clear that Art. 89 will govern if on the facts it 
apparent that there was an agency express or implied: otherwise Art. 12 
will apply. Gabw v. Zipru'® is an instance where there was an expre 
agency. In that case after a partition.of the immovable properties amon 
the brothers it was agreed that the cash securities. which had stood in tha 
name of the eldest brother shouldbe realised by that brother and: after 
wards shared equally among them. Véirayya v. Adenna’® is g case os 
implied agency. Here the suit was by a co-owner in 1920 inter alia il 
respect of ‘certain family outstandings collected by the manager after th 
parties had become divided in status in 1908 and misappropriated by hin 
and it was held by the Privy Council that Art. 89 will apply and tha 
time should be reckoned from the date of demand and refusal. Yeruhol 
v. Yerukole” is a case where after a division in status in 1905 and 
reference to arbitration the parties quarrelled and each co-owner conti 
nued in possession of certain items exclusively and also collected eac) 
certain’ outstandings and there wss thus mutual accountability. And o 
the facts it being apparent that there was no agency Art. 120 was hek 
to be applicable and time was held to run from the date of demand anc 
refusal—Madras Lew Journal. 

Te Moo. L A. 526, 540 
“[1921] L L, R. 45 Bom 312 


* [1929] 58 M. L. J. 245 
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LAW OF EXECUTORY BEQUESTS _ 
By Shantilal M. Shab 


Ir seems to be a curious peculiarity of the Indian Legislature that in 
zeal to present the laws of the country in codified form 'it sometimes 

ices and retains many a stale provision on the statute book. The fact 
at many of our laws have been imported from England and are not 
e original attempts of our Legislature has largely ‘contributed to the 
ation. of the aforesaid peculiarity which has been all: along persisting 
c the simple and solitary reason that the Legislature after codifying a 
rtain law in pursuance of the English law ceases to take any further 
terest in the same, and, therefore, whatever provisions of such law may 
ve later been overruled or altered by the English Courts or the British 
rliament, pass off unnoticed and unconsidered. In view of these circum- 
inces, it is really a pity that the Legislature of this country should not, 
-e the British Parliament, be seized with the idea that despite all the 
velopments that have evolved in the region of law ever since its inception, 
is none the less in a state of imperfection, and that, consequently, it is 
bject to further development. ne 

One of the instances of such provisions which having once found a 
ace on the statute book still continues to occupy it is Section 124 of the 
dian Succession Act, 1925. It deals with the operativeness or other- 
se of a bequest contingent upon the occurrence of a specified uncertain 
ent, time for the happening of which has not been mentioned by the 
stator. It says that— 7 l 

“Where a legacy is given if a ified uncertain event shall happen and 
no time is mentioned in the will for the occurrence of that event, the 
legacy cannot take effect, unless such event happens before the period 
whén the fund bequeathed is payable or distributable.” 

There are five illustrations appended to this-section which explain its 
‘ect and the nature of cases in which it becomes applicable. The fourth 
ustration is in these terms: A legacy is bequeathed to A for life, and, 
ter his death to B, and “in case of B’s death without children,” to C. 
he words “in -case of B’s death without children” are to be understood 
meaning “in case B dies without children during the lifetime of A.” 

Before anything is stated to justify the remarks affecting the tendency 
' the Indian Legislature as set out in the beginning of this article, rt 
ould be essential to note that the section gives a statutory effect to the 
‘cision in Edwards v. Edwards’, and the fourth illustration quoted above 
produces what is called the fourth rule enunciated in that case. This 
tle, however, was soon after overruled by the House of Lords in 
’Maboney v. Burdett and also in Ingram v. Soutien® and it was held 
iat where a legacy was given’ to A for life with remainder to B, but if B 
ould die without a child or unmarried or under twenty-one, then over, 

1 [1852] 15 Rear. 357 771874] L R.7 HL 38 9 
'EI874 L RZ HL 418 © 
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the death in such cases meant the death at any time and not death in t 
lifetime of the tenant for life as in [lustration 4 to Section 124. 


Edwards’ case was decided in 1852 and the first Indian Successit 
Act which incorporated the decision in that case in Section 111 of th 
Act was enacted in 1865. The cases of O'Mahoney and Ingram we 
decided in 1874, and it is worthy of note that since the decision in thc 
cases, the rule alleged to have been established in Edwerds’ case has nev 
been invoked or relied upon in any -of the later decisions of the Engli 
Courts. In spite of it, however, Section 124 of the Indian Successi 
Act, 1925, which was formerly Section 111 of the Indian Succession Ac 
1865, and-.which embodies the decision in Edwards’ case, is still four 
in full operation, although the House of Lords so far back as in 18; 
strongly criticized and expressly overruled that decision in part and tl 
whole of the fourth rule, in parvicular, not only in one but both of ti 
aforesaid cases. This circumstance, it is submitted, leads one to the i 
ference that the Indian Legislature does not appear to have consider 
the later two cases decided by the House’ of Lords as the first case | 
Edwards v. Edwards which, it may be noted in passing, was decided | 
the Master of the Rolls. In the result, in India we have to follow a ru 
of construction of wills which instead of being based upon any sou 
reasons rather tends to produce an effect which might never have cross 
the mind of the testator, forbidding at the same time all speculations abo 
his real intention. 

Let us turn to the two cases decided by the House of Lords, Th 
were cases of executory bequests depending upon the death of the previo: 
holder without leaving any issue, and the question before the House w 
whether the contingency of death without leaving issue referred to tl 
death of the previous holder before the preceding estate for life came : 
an end, or to such death taking place at any time either before or afu 
the lifetime of the tenant for life. The fourth rule laid down in Edward 
Case was strongly urged in support of the former contention. It wa 
however, held that unless there was something in the will itself to sugge 
to the contrary, the contingency in question referred to the death of tl 
previous holder without having issue af ony time and not necessarily befo: 

termination of the preceding life-estate. With reference to the fourt 
rule propounded in Edwerds’ case, it was held that it had neither tl 
support of authorities nor was it based upon any sound principle of lay 
and that the primary function af the Courts being “always carefully ; 
consider the whole will, and, having regard to all the various claus 
contained in it to see what is the full and complete and perfect intentic 
of the testator,” the rule, in the words of Lord Hatherley in O’Maboney 
case, should rather be “that the period to which the executory devise w. 
be referred will be the period of the death of the first taker, unless the 
are other circumstances and directions in the will which are inconsiste; 
with that supposition.” The first taker referred to in these observatio; 
“means the first person who is given an absolute estate under the wi 
subject to a defeasance clause in favour of the executory bequest. 

It will further be interesting to note that the Master of the Rolls : 
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ying down that rule has fallen into an error of self-contradiction. In 
e second case that he takes up for propounding the second rule, an 
-ate is bequeathed to A, and in case of her death without issue, it is 
ueathed to B. - After considering the nature of the contingency in- 
Íved in this case, he expresses himself to be clearly of opinion that the 
ntingency extended to the whole life of A, and B would take the bequest 
mediately on A’s death without leaving issue either before or after the 
ath of the testator. In the fourth case that he assumes for enunciating the 
urth rule, the estate is given to A for life, then to B, and in case of B’s 
„ath without issue, to C. Here he finds reasons to depart from the second 
tle with which, it may be noted, the House of Lords agreed, and holds that 
e estate on A’s death must not be in abeyance in the sense of vesting 
. possession for the whole of the life of B, and, therefore, in case of B 
wviving A, B would take absolutely and the gift over to C must fail. 
ccording to him, if the bequest in favour òf C is at all to take effect, B 
ust die childless during the lifetime af A. On examining the facts of 
tese’ two illustrations, it would be quite obvious that except for ‘the 
fe-estate intervening between the death of the testator and the absolute 
tate in the second case, there is no difference between them at all. And 
et the conclusions of the Master of the Rolls in these cases are opposed 
> one another. This fallacy has been clearly pointed out by Lord Cairns, 

.C. in O’Mghboney’s case at p. 395 in these words: 
“o I must observe in passing that I am unable to understand how 
it is not, to use the expression of the Master of the Rolls, ‘importing a 
meaning and adding words to the will,’ if you construe it to imply, as a 
condition which is to entitle B, to take, that the death of A, without 
children must happen before some particular period, any more when there 

is not, than where there is, a previous life estate.” 

Accordingly, it was held by the House of Lords in the two above- 
amed cases that there was no principle or authority for the fourth rule 
ronounced in Edwards’ case -and that the second rule should equally 
pply to the fourth case. That Edwards’ case established an absolute rule 
rhich the Court was bound to obey was urged strongly at the Bar in 
ngram’s case, and in reply to this argument, Lord O’Hagen observed in 
o mistakable terms (p. 419) :— ; 


“Tt does not appear to me to be desirable that we should multiply, with- 
out necessity, the rigid rules which sometimes compel us to give to words 
an interpretation which their authors would have repudiated. Although 
there are cases in which such rules have been established for such a length 
of time, and upon such high authority, that they cannot safely be relaxed 
or abandoned, I do not think that their masterful operation should be 
extended, when we are asked to effectuate a testamentary disposition, 
reasonably clear in its object and its terms, which they would antagonise 
in part or nullify altogether; and in the'present case—it does not seem 
to me—we are precluded from giving to language its natural interpre- 
tation.” i l 

Having thus pointed out that the fourth rule in Edwards’ case, 
‘which is embodied in Section 124 of the present Indian Successiom Act 


o the utter exclusion of the second rule which has been changed to fit 
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in the fourth rule as will appear from Illustration (#),) is not only ove 
ruled by the later cases in England, but that if any rule could possibly | 
made for construction of wills in reference to executory bequests, it shoul 
be quite the reverse of that rule, it would be needless to suggest that it 
declared to be full of mischief and grossly iniquitous and that it does nc 
deserve to be on the statute book of this country. , 
The Legislature, however, instead of showing any intention to abr 
te the rule and prevent further mischief has only recently allowed 
i scope for its deplorable operation. 

The Indian Succession Act of 1865 wholly exempted the wills mac 
by Hindus, Buddhists, Sikhs and Jains from its operation, but the Hind 
Wills’ Act which was passed:in 1870 applied some of the provisions c 
the Indian Suceession Act including Section 111 to “all wills and codici 
made by any Hindu, Jain, Sikh or Buddhist, on or after the first day c 
September one thousand eight hundred and seventy, within the sai 
territories or the local limits of the ordinary original civil jurisdictio 
of the High Courts of Judicature at Madras and Bombay; and to all suc 
. wills and codicils made outside those territories and limits, so far as relate 
to immovable property situate within those territories or limits” (Sec 
' tion 2). Happily, however, all other cases of Hindu wills and codicil 
were saved from the application of these provisions of the Indian Suc 
cession Act, and they continued to be governed by the rules of construc 
tion recognized under Hindu law. But once again, after a lapse of well 
nigh sixty years, the Legislature of this country, in pursuance of its exces 
sive zeal to reduce number of exemptions under the differen 
codified laws of the country to the least possible figure, amended th 
Indian Succession Act of 1925, which was only a consolidating Act, ii 
1929 and extended the operation of the whole of the sixth part of tha 
Act even to those Hindu wills and codicils which were so far immun 
from its harmful effect. Section 3 of this Amending Act says:— 

“1. Sub-section (1) of Section 57 of the said Act shall be renumberec 
as Section 57, and after Clause (b) and before the proviso the word ‘and 
and the following clause shall be added, namely:— 

“(c) to all wills and codicils made by any Hindu, Buddhist, Sikh a 
Jain on or after the first day of January 1927 to which thes 
provisions are not applied by Clauses (e) and (b).” 

The effect of this amendment is ‘that the age-old rules of construc 
tion recognised under the pure Hindu law are once and for all abrogated 
Mahomedans, on the other hand, are happy in this respect but in viev 
of the sweeping changes that are from time to time made by the Legisla. 
ture in the laws of this country so as to produce uniform legislation, th 
immunity so far enjoyed by the Mahomedans may be jeopardised. 

Let us consider how the rule of construction regarding executory 
bequests under the Hindu-law differ from that embodied in Section 12: 
of the Indian Succession Act? 

For the purposes of this inquiry, attention may at once be invitec 
to well-known case of Soorjeemoney Dossee v, Denobundoo Mullick* 
i [1862] 9 M, L.A, 423 
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hich, for the first time in the history of judicial pronouncements on’ this 
wint recognised that a Hindu is competent to create an absolute estate 
ubject to defeasance on the occurrence of some specified uncertain event. 
‘night Bruce, L.J. in that case observed (p. 135) :— 

‘Whatever may have formerly been considered the state of that [Hindu] 
law as to the testamentary power of Hindoos over their property, that 
power has now lang been recognised, and must be considered as completely 
established. This being so, we are to say, whether there is anything against 
public convenience, anything generally mischievous, or anything against 
the general principles of Hindoo law in: allowing a Testator to give pro- 
perty, whether by way of remainder, or by way of executory bequest 
(to borrow terms from the law of England), upon an event which is to 
happen, if at all, immediately on the close of a life in being. Their 
Lordships think that there is not; that there would be great general incon- 
venience and public mischief in denying such a power, and that it is their 
duty to advise Her Majesty that such a power does exist. Such powers 
have long been recognised in practice.” ' 

As regards the point of time when the contingency should happen, 
< was held in that case that according to the true meaning of the will 
n question, the property was given over upon an event which was to 
ake place, if at all, immediately on the close of the life in being at the 
ime when the will was made either before or after the death of the 
estator and not necessarily the former as Section 124 of the Indian Suc- 
ession Act suggests, and inasmuch as that event had happened, it was 
urther held that the clause effectually gave the corpus of the property 
o the surviving sons immediately on the death of that son who died 
vithout having male issue. 

Similar views were again expressed by the Privy Council in a later 
ase of Bhoobun Mobini Debia v. Hurrish Chunder Chowdhury”. Accord- 
ogly, under the Hindu law, a Hindu could create a valid executory be- 
juest or 2 grant by way of remainder provided that the same was to take 
ffect on the close of the life in being at the date of the will or gift, and, 
econdly, it was made to a person in existence at the death of the testator 
r at the date of the gift, as the may be. And since the passing oč 
he Hindu Disposition of Property Aci, 1916, a bequest or gift over could 
lso be made in favour of an unborn person subject to the rule against 
erpetuity and some other provisions contained in Chapter II of the 
“ransfer of Property Act, 1882, and in Sections 113—116 of the Indian 
uccession Act, 1925, according as the disposition is testamentary or by 
n act inter vivos. N . 

It would thus appear that the rule under the Hindu law as regards 
xecutory bequests is quite analogous to that in England as established by 
he House of Lords in the two cases of O'Mahoney v. Burdett and Ingram 
r. Sontten already referred to. And it is interesting to note that the exe- 
sutory bequests were known to Hindus even long prior to the decision of 
hese cases as will appear from Soorjeemoney’s case. It is, therefore, sur- 
ising that the Indian Legislature paying no heed whatever to the whole- 
omeness of the rule as recognised both in England and among the Hindus 

i EII] LL. R 4 Cal, 23 
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in this country should have wiped it out altogether, and imposed upo 

the Hindus a rule of construction which is absolutely foreign to thei 

notions of: life and dispositions of property and which is completely de 

nounced by the highest judicial authority in England. In Sowhderaraja 
v. Natrajen®, Wallis, C.J. observed (p. 463) :— 

“In these ci ces it is unnecessary to consider at any great lengt) 

the further objection under Section 111 (of the Indian Succession Act 

1865) a rather unfortunate seccion which was enacted to give statutor 

effect to the decision in Edwards v. Edwards, which was in part overrule 

after the passing of the Indian Succession Act by the House of Lords ip 
O’Maboney v. Burdett and Ingram v. Soutten.” 


The hardship of the ‘rule conzained in Section 124 of the presen 
Indian Succession Act was well pointed out by the counsel for the appel 
lant in Chunilal Parvatishenkar v. Bei Semrath", which went up to th 
Privy Council. The testator in this case in Clause 9 of the will execute. 
at Surat made the following bequest:-— 


“I, have divided between and given to my two sons . .the whol 
of my property as mentioned above. But should either of these two son 
die wit having bad (leaving) eny male issue, the survivor of the sai 
two sons is duly to take the wholz of the property appertaining to the sbar, 
of the deceased son who may bave (leeve) no issue (bebind bim’ 
after undertaking (to defray) the expenses in connection with the main 
tenance of his widow and the maintenance and marriage of his mino 
daughters. But under these circumstances the heirs of my deceased sor 
Surajlal shall not get any right whatever.” 

‘The testator died leaving him surviving two sons and the elder soi 
died soon after leaving a widow and a daughter. Thereupon the survivin; 
son filed a suit to enforce the pravisions of Clause 9 of the will and thi 
High Court of Bombay, reversing the judgment and decree of the District 
Court at Surat, held that the period of distribution contemplated by th 
testator was the period of his death at which time half of his estate becamı 
vested in each of his sons absolutely, and that Clause 9 should be read a: 
if the survivorship there provided was limited to survivorship at the death 
of the testator. 

In appeal from this judgment to the Privy Council, it was contendec 
for the respondent that although Section 111 of the Indian Successior 
Act, 1865, did not govern the case, the principle of that section should bk 
followed as a matter of convenience and because the greater part of Indi 
was governed by its principle in such matters. Counsel for the appellant 
urged in reply that the will was in Gujarati and written without lega 
advice; that the testator knew nathing about the period of distributior 
and its effect nor about English law or cases; that he knew nothing about 
gifts over, contingent interests, etc., but he knew the general law of in- 
heritance and that on his death his sans, and grandsons would succeed anc 
on the death of his sons, the surviving brother and grandson; that the 
proper construction was the ordinary, natural, and grammatical meaning 
which implies the death of any of the sons ‘at any time’; and that event: 


e° [1920] L L. R. 44 Mad. 446 
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fter his death alone were in the testator’s mind. On these submissions, 
he counsel for the respondent abandoned his contention as to Section 111 
f the Indian Succession Act, and their Lordships tréated the case as one 
pplying in the mofussil and therefore dealt. with it on ordinary legal 
srinciples with reference to which they observed (p. 410):— 

“Tt must also be stated that the various terms employed in the particular 
wifl are special, and that no general rule can be said to be precisely applic- 
able in its construction except that the Court must make its best endeavour 
to extract the intention of the testator.” 

Having emphasised this: cardinal rule of construction of wills, their 
“ordships, while accepting the authority of ARRE v. Burdeti, 
ybserved (p. 413):— 

“If it did not appear presumptuous to say so, ‘one aan comment on 
the case of O’Maboney v. Burdett as one which emerged. through a thicket 
of technical decisions to a ground of plain and pre-eminent’ good sense.” 

And it was held that the words of Clause 9 of the will clearly pointed 
:o survivorship whenever it occurred and not necessarily before the death 
of the testator. 

How, by the application of Section 124 of the present dun Succes- 
sion Act, a result which could never have been contemplated by the testator, 
nay, which was physically impossible in itself, could be arrived at, would 
se apparent from a recent case which came up before Kania, J. in an 
yriginating summons in or about December, 1934. The testator in that 
-ase bequeathed all his properties to his daughter who was then only about 
fifteen years of age and recently married. In the later part of that 
glause of his will, he added that in the event of a son béing born to his 
daughter, that son would be the absolute owner of his properties. Among 
the circumstances existing at the time of making the will, the testator 
svas seriously ill expecting death at any moment and the daughter, though 
cecently married, showed no indications of pregnancy. The testator died 
in about three or four days after making the will and a son was born 
to the daughter a few years after the death of the testator. In the origi- 
nating summons that was taken out by the executors appointed under 
the will for the construction of the bequest clause, it was contended for 
the minor son that the daughter took an absolute estate defeasible in the 
event of a son being born to her at any time, and that it was impossible 
for the testator to have ever contemplated at the time of making the will 
that the daughter would give birth to a son before his death which was 
so imminent. Kania, J., applying the rule contained in Section 124 of 
the Indian Succession Act, held that the daughter took an absolute estate: 
which could have been only defeated if the son had been born to her 
during the lifetime of the testator. 

Section 124 and the decision in Edwards’ case are obviously based 
upon the notion that an estate which once vests in possession cannot b+ 
divested. That this idea is highly fallacious can be proved by reference 

to authorities of great esteem and reputation. 

Jarman in his well-known treatise on Wills, Vol. Il, while explaining 
the true nature of an SEecutOry, bequest, states at p. 1406 of the 7th Ed: 
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“It is an obvious consequence of the general principle before. laid dowr 
that where the event which grves birth to the ulterior limitation, abruptl 
determines or breaks off the preceding estate, thé limitation is executor; 
inasmuch as it is essential to the constitution of a remainder, that it wai 
for che regular expiration of such estate. Thus, in the case of a devis 
to A for life, or in tail, wich a limitation over to B, in case A shall becom 
entitled in possession to a certain estate, or shall omit to assume a certai 
name, this is an executory devise to B.” ‘ 

“It will be apparent from what has been stated, that every devise to 
person in derogation of, or substitution for, a preceding estate in fee-simpl 
is an executory limitation.” D 

Then, at p. 1409, he points out the effect of ‘the limitation on th 
preceding estate: 

“... Tf the executory devise is limited in defeisanċe of the whole o 
the preceding estate, the general rule is that on the happening of the contin 
gency; the preceding estate is put an end to, even ai Cie eee tae 
devise fails to take effect.” Doe d. Blomfield v. Eyre’, 

Parke B'in this case observed (p. 746) :— | 

“If a testator [seized in fee] were to devise to AB in fee, and to direct 
that, in the event of AB dying in the lifetime of JS, the estate should g 
over to a charity, it surely is perfectly clear, that if AB die in the lifetim 
of JS, he, AB, or, rather, his heirs, would lose the estate. The testato 
could not give to the charity, wifhout taking away from the devisee. Th 
testator, therefore, in such a case, by his will says: If AB dies in th, 
lifetime of JS, I do not mean that AB or his heirs. should any longer havı 
the estate That which defeats the estate of Jobs, is the death of him 
self and brother in his father’s lifetime,—not the giving over of the estat: 
to strangers.” 

The same was the case in O’Msaboney v. Burdett, where the gift t 
the daughter was defeated on the happening of the contingency, althougt 
the gift over had lapsed by reason of the death of the executory legate 
long before the death of the daughter. . 

Accordingly, there is no possible reason for harbouring any doubt 
as to whether it is at all possible, in the nature of things, to create ap 
absolute estate defeasible in the event of the happening of a specified 
contingency. The contingency, therefore, it will be seen, has two-fold 
effects, first, that the preceding absolute estate is defeated on the happen- 
ing of the contingency irrespective of whether the executory bequest 
actually takes effect or not, and, secondly, that the executory bequest 
which is not derived out of, or dependent upon, the estate which it super- 
sedes cannot take effect until the event on which it depends comes to pass. 

In spite of what has been stated above, one more difficulty may be 
raised as to the precise nature of the rights which 2 person having an 
absolute estate, subject to a defeasance clause is entitled to enjoy with 
reference to such estate. It might as well appear to be a contradiction in 
terms to say in one breath that he has an absolute estate and consequently, 
he is entitled to enjoy all rights of ownership in respect of it, and then in 
the other, that the enjoyment of such rights by him is all along subject to 

° a ee -"[1848] 5 CB 713 
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efeasance and being ‘put an end'to'on the happening of the specified 
mntingency. What, then, .would happen, in such a case, to whatever 
jenation he might have effected in the course of his absolute enjoyment? 
re they also to be defeated and treated as a nullity on the happening 
f the contingency, or would they remain unaffected although the abso- 
ite estate of the holder comes to an end? Or, is it that any restrictions 
-Æ imposed on the powers of alienation of such absolute holder by reason 
€ the defeasance clause? 

These points have been very succinctly dealt with by Macleod, C.J. 
« Navalchend v. Menekchend® where the testatrix bequeathed her pro- 
erty to her daughter’s son, but directed that the devisee was not to get 
ill ownership until he had a son or daughter twenty years old, and if 
e died without children, the property was not to go to his heirs, but 
sould go in accordance with the directions in the will, The question 
aving arisen as regards the construction of the will which embodied the 
equest and further directions, it was held that the son had an absolute 
state which was defeasible if he died without ever having had a son or a 
aughter. Having thus disposed of the case, Macleod, C.J. proceeds to 
cplain the true nature and effect of an absolute estate subject to defeasance 
ı these words (p. 453) :— 

“The question might arise what ' god happen if the 2nd defendant, 
having an absolute estate liable to be defeated in the event of his dying 
without having had a son or a daughter, dissipated the capital or corpus 
of the estate during his lifetime. "The questions which have come before 
the Courts in the case of bequests of an absolute estate liable to be defeated 
have always arisen after the death of the donee af the absolute estate and 
our attention has not been directed to’any case in the Reports’in ‘which 
a question has arisen during the lifetime of the first donee as to whether 
he could be restrained in any way in dealing with the corpus. The idea 
of an absolute éstate liable to be defeated js not one which appeals to one’s 

ordinary common sense. The general idea in law is that the gift of an 
absolute estate implies that the donee’s powers of alienation cannot be 
restricted in any way. But though the law does recognize that an absolute 
estate can be brought to an end, it nowhere prescribes what restraints 
can be imposed upon the enjoyment of the owner of such an absolute 
estate while it is uncertain whether the event will happen which will 
' cause it to be defeated.” 
And Sir Dinshah Mulla at p. 456 of the 7th edition of his Hindu Law 
ids a corollary that an alienation by the holder of an absolute estate 
‘ould also be subject to defeasance just’as much as the absolute estate itself. 


In conclusion, it only remains to be added ‘that Section 124 of the 
resent Indian Succession Act which in effect prohibits the creation of 
osolute estates liable to be defeated on the happening of specified uncertain 
vents has really encroached upon the rights of disposition of property by 
re people of this country, and that, for this and other reasons stated 
bove, it requires to be immediately expunged from the statute book and 
new rule substituted as indicated by Lord Hatherley in O'Mahoney’ 
wse.— Bombay Lew a eh 
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HIGH COURT NOTIFICATION 
ENGLISH (Cri) DEPARTMENT 
NOTIFICATION No. 459—45-8 
Dated Allahsbal, January 23, 1936 
Tue following amendment is made in the Rules of Court of January 
18, 1898, revised and corrected up to December 3, 1931: 
CHAPTER Í 


Add the following note to Rele 1(#) page 2: 
“(Notre—The application or reference must be specifically valued to enabl 
the office to determine whether it should be decided by a Judge sitting alone). 





(CM SIDE) 
NOTIFICATION No. 462—45-9 
Dated Allahabad, January 23, 1936 


THE following amendment is made in the Rules of Court of January 
18, 1898, revised and corrected up to December 3, 1931: 

In Chapter IX, Rule 3, page €0, as amended by correction slip No. 6 
at the end of condition (b) after the word “printing” add the following 

“When a sum of Rs, 32 instead of Rs. 50 is wrongly paid a duly 
stamped application shall be presented to the Deputy Registrar to condone 
delay and allow the deposit of the balance of Rs. 18 to make good the 
deficiency.” , 
ENGLISH (CRIMINSL) DEPARTMENT 


NOTIFICATION No. 268|8—1 (2) 
Dated Allahabad, January 15, 1936 


CORRIGENDUM 


In the Court’s Notification No. 8072|8—12 (10), dated November 
13, 1935, published in Part I, page 944 of the United Provinces Gazette 
dated November 23, 1935, for the wards and figures “Act No. II of 1925” 
read “Act No. ID of 1934.” 





NOTIFICATION No. 992—44-2 (4) 
Dated AHababad, February 13, 1936 


Tue following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 

CHAPTER XVII 


If line 7 of rule 3 on page 163, for the words “if it be less than 
Rs.1,000” subyitute the words “if it be Rs.1,000 or less.” 
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SUMMARY OF RECENT CASES ` 
[The preseni intention is to Ha in full all cases except those merked 
with an asterisk] > ° a 
MAKHAN LAL v. BHAGWANA KuER 


Civ. Rev. 110 of 1935, decided by Herries and Genga Nath, JJ., on Feb. 18, 
1936 | 


vil Procedure Code, Secs. 38 and 39—Decree trensferred to another court—For 
execution against property—Subsequent application to court which passed 
decree for execution by arrest—Whether competent. 

On the application of the decree-holder the decree was transferred for 
execution against the zamindari property to another court—the property 
was attached in execution but the sale was stayed under the orders of the 
Government. Subsequently, the decree-holder applied to the court which 
passed the decree for execution by arrest, of the judgment-debtor. Held, 
that there is no bar for execution in one court against the property and 
in another court by other. means, and the subsequent application was 
com 


petent. | 
Seresh Prashad v. Peoples’ Industrial Benk, 15 AL L. J. 532 relied on. 


— M 





MUNNI LAL v. EMPEROR 
Cr. Rev. 823 of 1935, decided by Nismatullab, J., on Feb. 13, 1936 


| ; . 
engerous Drugs Act (II of 1930), Sec. 14—Sels—Mesning of—Accused sold 
cocaine to informer—W bether cen be convicted. | 
The word ‘sells? in Sec. 14, Dangerous Drugs Act, is used in the 
popular sense and merely implies transfer of + commodity for a price paid 


or promised to be paid. Accordingly where the accused sold cocaine to 
the informer, he was rightly-convicted’ unter Sec. 14, and the: fact that 
the Excise Inspector brought about the sale to entrap the accused does not 


make it any the less a sale, nor is the motive of the buyer material. 





\ 


Ram BAHAL Aum v. EMPEROR 
Cr. Ref. 909 of 1935, decided by Allsop, J., on Feb. 6, 1936 


nal Code, Sec. 424 and Civil Procedure Code, Or. 21, R. 44—Stending crops 
while under attachment removed by eccused—Wbether attachment valid— 
Examination of emin—Duty of accused to put questions.’ 

The accused forcibly removed their standing crops which had been at- 
tached by the civil court, and they were convicted by a magistrate of an 
offence under Sec. 424, I. P. C. Held, on a reference by the Sessions 
Judge, that in the absence of any attempt on the part of the accused in 
the Magistrate’s Court to elicit from the amin that he had failed to carry 
out the provisions of Or. 21, R. 44, C. P. C. it cannot be said that*those 
provisions were not carried out and that the attachment was void. 
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Lacrimi SHANKAR y. EMPEROR 
Cr. Ref. 990 of 1935, decided by Alsop, J., on Feb. 6, 1936 
Excise—Licensee of drug shop—Puts minor son in charge of shop—wW bether so 
lisble (for breaches of rules) as being employed by the father. 
Where the licensee of 2 drug shop puts his minor son in, charge < 


the shop, it must be held that he was employed at least for the time th: 


he was in charge and consequertly he was liable for any breaches of tł 
rules which took place at that time. 





HAFIZ Morn, RAFIQ AHMAD v. EMPEROR 
Cr. Rev. 950 of 1935, decided by Alkop, J., on Feb. 6, 1936 
Criminal Procedure Code, Secs. 356, 355 end 260-—Sec. 356—Scope’ of. 


If'a magistrate does not try an offence summarily under the provisions o 
Sec. 260, Criminal Procedure Code, but tries it in the ordinary course, he i 
required by Sec. 355, Cr. P. C., to make a memorandum of the evidenc 
He is not required to record the evidence in the language of the court o 
have it so recorded. The provisions of Sec. 356, Cr, P. C., apply onl: 
to cases to which the provisions of Sec. 355, Cr. P. C. do not apply. 





NARSINGH PRASAD SINGH v. PURANMASHI 
S. A. 1446 of 1933, decided by Bennet, J., on Jan. 20, 1936 
Tenancy Act (III of 1926), Sec. 123—Scope of. 
Where the zamindar sued for a declaration under Sec. 123, Tenancy Aci 
OI of 1926, that the defendants were liable to pay a certain sum, whicl 
included a small sum. payable under the Benares Family Domains Act ID 


of 1904, annually for their holding as fixed-rate tenants, eld, that the 
declaration could be granted under Sec. 123, Tenancy Att. 





GANGA Raar v. HARIHAR PRASAD 
S. A. 288 of 1933, decided by Allsop and Ganga Nath, JJ., on Jen. 6, 1936 


Trensfer of Property Act, Secs. 91 and 92—Mortgage deed—Money left witk 
mortgagee to redeem prior mortgage—Prior mortgage redeemed—Subroge- 
tion. 

Where there was a provision in a mortgage deed that a certain sum of 
money was left with the mortgagee to redeem a prior mortgage, and the 
mortgagee did redeem that mortgage, held, that he was subrogated to the 
‘position of the prior mortgagee. 


iability for Servant’s Negligence -. 


If a servant, acting in the course of his employment and within the 
sope of his authority, takes delivery of a motor car, but in breach of his 
uty, drives it not to his master’s garage, but elsewhere, is the master liable 
or the servant’s negligence? ` 7 ) 

If the servant were on a “frolic of his own” —e.g., by taking his friend 

drive on a Saturday night, after hours—the master would not be liable. 
ut suppose the servant, instead of taking a short or direct route to the 
arage, took a longer or circuitous route; suppose that he only took deli- 
ery of the car from the repairers the night before, drove it to his own 
ome so that, the next morning, it would be in the garage very early to suit 
he convenience of the customer; an “accident” happens on the journey, 
aused by the servant’s negligence. Was the servant still acting in the 
ourse of his employment and is the master liable? 

Yes, held Macnaghten, J., in Aitchison v. Page Motors, Ltd., The 
“imes, December. 6, 1935. Following (in filial piety) the view of Lord 
facnaghten in the leading case of Lloyd v. Grace Smith and Co. [1912] 
a. C. 716, at'p..736, he said that the expression “acting in’ the course of his 
coployment” must be construed “liberally.” 

In April, 1934, Mrs. Aitchison asked the Page Motors, Ltd., to send 
or her Rover saloon motor car, which had some defect in the clutch. 
Är. Quaglia, the service manager, advised her that the car ought to be sent 
o the Rover works at Fulham, for repair. That was.done; the repairs 
vere executed; and Mr. Quaglia went to Fulham to fetch the car. He 
rrived at 7 p.m. and drove the car away. Thence he went to Walham 
}reen, and shortly after 11 p.m. he was driving the car to Wimbledon, 
yhere he lived. With him in the car were two friends from Wimbledon. 
\ head-on collision occurred with ar, omnibus, the car was-wrecked and its 
xcupants killed. Mrs. Aitchison claimed £236 as agreed damages for the 
lestruction of the car, for which she said that the Page Motors, Ltd., ‘were 
table owing to the negligence of Mr. Quaglia, their servant. 

Negligence was admitted, but it was said that Mr. Quaglia, being a 
ervice manager only, had no authority to take delivery of cars, and, more- 
yver, at the time of the accident, he was using the car for his own purpose 
ind was, therefore, not acting in the course of his employment. 

' The learned judge found that on many occasions Mr. Quaglia had, 
œ the defendants’ knowledge, taken delivery of cars without objection. 
Accordingly, he had “ostensible authority” to take delivery of this car. 
Jn the second point, it was admitted that he was taking the car to his own 
iome at Wimbledon, but with a view of taking it to the garage of the 
age Motors, Ltd., at Epsom, on the following morning. 

The plaintiff relied, first, upon Storey v. Ashton (1869), L. R. 4 
Q. B. 476. as l 

A wine merchant in the Minories had sent his clerk and a carman with 
1 horse and a cart to deliver wine, at Blackheath. They delivered the wine 
ind received the empties. “Thereupon, the carman, instead of depositing 
-he empties at, the office and stabling the horse and cart, was induced’ by 
he clerk, at 3-p.m. om the Saturday, when’ a_quarter of a mile from home, 
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14, 


J 


to drive to the clerk’s house at City-road, and thence to fetch a cask s 
Barnsbury. Driving to Barnsbury, the plaintiff was run over owing t 
the negligence of the carman. 

Cockburn, C. J., said:— l 

. . the master is only responsible so long as the servant can be said 1 
be doing the act, in the doing cf which he'is guilty of negligence, in tl 
course of his employment as servant. I am very far from saying, if th 
servant, when going on his master’s business took a somewhat longer roa 
that owing to this deviation he would cease to be in the employment of tł 
master so as to divest the latter of all liability; in such case it is a questio 
of degree as to how far the deviation could be considered a separate journe: 
Such a consideration is not applicable to the present case, because ie tł 
carman started on an entirely new and independent journey which ha 
nothing at all to do with his employment 
(pp. 479, 480). 
Similarly, Lush, J., said:— 

if he had been merely going a roundabout way home the master would hav 
been liable. , 

In this case, was the journey to Wimbledon “a new and independen 
journey,” or was it (so to speak), simply “a roundabout way” to the garag 
at Epsom? 

One would have thought that, on the facts, the servant was using th 
car for his own private purposes and that— 

“every step he drove was away from his duty” 

as Mellor, J., said (at p. 480). But Macnaghten, J., held that Mr. Quaglia 
being authorised to fetch the car from Fulham, the defendants were answer 
able “for the manner in which he conducted himself in performing tha 
service.” The transit of the car (so to speak) lasted from 7 p.m. o 
delivery until the time when it would have been deposited in Epsom on th 
following morning. ‘This is, indeed with respect, a very “liberal” inter 
pretation. ` 

The plaintiff also relied upon Mizchell v. Crossweller, (1853), 13 C. B 
237, which was quoted, with approval, in Storey v. Ashton. 

There the defendant’s carman, having finished the business of the day 
returned to their shop in Welbeck-street, with horse and cart and obtaine 
the key of the neighbouring stable. But, instead of going there at once 
he drove a. fellow workman to Euston, and on his way back ran over anc 
injured Mr. and Mrs. Mitchell. His employers were held not liable 
because at the time of the accident, he was not engaged on their business. 

Maule, J., said:— 

The master is liable even though the servant, in the performance of hi 
duty, is guilty of a deviation or a failure to perform it in the strictest an 
most convenient manner. But, where the servant, instead of doing tha 
which he is employed to do, does something which he is-not employed to di 
‘at all, the master cannot be said to do it by his servant, and therefore i 
not responsible for the negligence of the servant in doing it. 

(pp. 246, 247). | 
But, in The Coupe Company w. Maddick [1891] 2 Q. B. 413, : 
e 
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irgeon had hired a carriage and horse from the plaintiffs. His coachman, 
ustead of taking them back to the stable, drove in another direction and 
icked up a friend whom he then drove to a place a mile and 2 half from 
xe stable. On his return the’ carriage and ‘Horse were run into and in- 
wed. The coachman was drunk at the time. It was held that the 
irgeon, 9s bailee of the carriage was, responsible for the damage caused by 
1e negligence of the person to whom he had entrusted the carriage. The 
cinciple of this decision was that the coachman, although he disobeyed 
is master, was nevertheless acting in the course of his employment. ~ 

Thus the case was explained i in Sanderson v: Collins [1904] I K. 7 
28. 

The defendant sent his carriage to the E a coach buide to be 
paired. The plaintiff thereupon lent to-the defendant a four-wheel 
og-cart while the carriage was under repair. The defendant’s coachman 
yok the dog-cart out without authority; he was the worse for liquor and 
sllided with a tramcar. It was held that the coachman, at the time of the 
jury, Was not acting in the course of his employment, and that therefore 
re defendant was not liable. Collins, M. R.; gave this extremé instance:— 

~, Vf a burglar broke into the coach-house and took away the carriage and 
caused damage to it and brought it back, no liability would attach to the 
bailee, because the act would not be' his, and he would not be responsible 
ge eee Rm sare ener nna ernie ae 
nection. 
p. 631). 

On the seetanth Macnaghten, J in Aitchison y. Page Motors, Lid 
ited a Scots case which he regarded as applicable Aan Motors (Glas- 
ow), Lid. v. Carrick Garage and Motor Company (1925), S. C. 796. 

A car was entrusted to the defenders for safe custody. Their night 
ratchman in breach of duty, took it out for his own purposes, . -and while 
e was driving it it was damaged. It was held that since the defenders 
ad delegated their duty to keep the car safe tó this servant they were res- 
onsible. 


So, in this case. E N AE E toacke delves 
ar and to drive it back to the garage. . While it was in.his custody it was 
1 the custody of his employers. His act was regarded as a, wrongful act 
ommitted during such custody. . 

fein sabad ei ee res reeves ace teed judge erred 
1 his decision. The clear inference from the facts is that Mr. Quaglia was 
riving for his own purposes. It was not simply a “deviation,” a “round- 
bout” way of arriving at the garage, but a “new and independent 
ourney.” 

Dienai te ace toes ee cee ee eaters 
himself and his master, the act done únder thote cifcumstances is not that 
of the master, 

s Collins, M. R, said in Sawderson-v: ete ss ha Be 632.—The 
olicitors’ Journal. 


HIGH COURT NOTIFICATION 
ENGLISH (Crv) DEPARTMENT* 
NOTIFICATION No. 1305|18B—1 (3) 
Dated Allahabad, February 25, 1936 


The following amendments are made in the General Rules (Civil 
Volume I, corrected up to March 31, 1934, with the previous approval c 
the Local Government: 


CHAPTER If 
In the statement under Rule 6, on page 18 for the entries: 
Ghazipur ei .. Parganas Ghazipur and Zamania in tahsil Ghazipu 


pargana Pachotar in tahsil Muhammadabad av 
pargana Karanda in tahsil Saidpur in the distri 
of Ghazipur. 
Saidpur (at Ghazipur) . Parganas Saidpur, Bahriabad, Khanpur and Shadiabs 
in tahsil Saidpur in the district of Ghazipur. 
Substitute the following: 
Ghazipur F .. Parganas Ghazipur and Zamania in tahsil Ghazipu 


Saidpur (at Ghazipur) .. Parganas Saidpur, Bahriabad, Khanpur and Shadiabs 
in tahsil Saidpur, and pargana Pachotar in tahs 
Muhammadabad in the district of Ghazipur. 


NOTIFICATION No. 1320|45—14 
Dated Allahabad, February 25, 1936 
The following amendments are made in the Rules of Court of Januar 
18, 1898, revised and corrected up to December 3, 1931: 
Pant M 
In rule 7, on page 163— . i 
(1) After the word “applicant” in Line 3, add the words “or th 
Government”. 
(2) In Lines 4 and 5, for the words “by a competent and dul 
qualified translator or translators,” substitute the words “or revised by 
translator or translators in the establishment of the High Court”. 


re 


ENGLISH (CRIMINAL) DEPARTMENT 
NOTIFICATION No. 1039/8—2 (2) 
Dated Allahabad, February 14, 1936 


The following amendment is made in the General Rules (Criminal) 
corrected up to April 15, 1934, with the previous approval of the Loc: 
Government: 





“Published in Government Garotte, dated Allahabad, March 7, 1934 


4i 

. CHAPTER XV , ee Be Mat St? a 

For the words “prescribed in Clause (4) ($) or (ii), and the first 
aragraph of Clause (b) above” in Lines 4 and 5 of Clause (d) Rule, 6 
1 page 61, substitute the words “prescribed above; provided that when 
se charges for such copies involve an odd anna, the value of the stamps 
« be affixed by the applicant shall be one anna in excess of such amount.” 


ad 


(CIVIL SIDE) 
NOTIFICATION No. 824/446 (3) * 
Dated Alshabad, February’ 6, 1936 


The following amendments are made in the General Rules (Criminal), 
„ised and corrected up to April 15, 1934, with the previous approval of 
ae Local Government: ar 


CHAPTER IV 


In paragraph 1 of Rule 5-A on page 10, after the words “whatsoever 
ature” in Lines 1 and 2, add the words “except those presented by 4 
risoner or other person in duress or under restraint of any court or its 


flicers’’. 


e - 


NOTIFICATION No. 886[83—3 (2) - 
Dated Allahabad, February 11, 1936 


The following amendments are made in the General Rules (Civil), 
Jolume I, corrected up to March 31, 1934, with the previous approval -of 
he Local Government: oh uw. SO 


CHAPTER Il 


I. For Paragraph No. 1 of Rule 44 on page 37, substitute the 
‘ollowing: 

“44 There are two distinct methods of obtaining evidence in a 
foreign country, namely, (1) by a letter of request addressed to a foreign 
sourt (under Section 77 of the Civil Procedure Code) and (2) by means 
>f a commission appointing an individual to take the evidence or appoint- 
ing him a special examiner for the purpose, thus constituting him pro tento 
an officer of the court for which the evidence is required. 

A person acting as a commissioner or a special examiner has no power 
to compel the attendance of a witness but must confine himself to invite 
the witness to present himself and to answer the questions addressed to 
him. The foreign court, however, to which a letter of request is jssued, 
Dee eg ere en ee ee ee 


e Published in Government Gaxette, dated Allahabad, Feb. 29, $936 `' 


42 


can, if necessary, exercise its power of compulsion in obtaining the atten: 
ance of witnesses, 

_ I. For Paragraphs 3 and 4 of Rule 44 on page 38, substitute tl 
following: 

A commission should usually be issued to the British Consular Offa 
in the foreign country concerned. But before it is issued it should | 
ascertained whether the local law of the foreign country permits of suc 
a course and the preliminary consent of the Secretary of State for Foreig 
Affairs should be obtained. Form No. 7 in Appendix H to the Civ 
Procedure Code should be adopted with the omission of the expressio 
“process to compel the attendance of the witness will be issued by an 
Court having jurisdiction on your application”, when issuing commissios 
to British Consular Officers. A letter of request must never be issued i 
such cases as the Consular Officer has no power to summon a witne 
before him to give evidence. 

All such letters of request'and commissions should be forwarde 
through the High Court. 


Note—A, statement of the procedure that should be observed is contained i 
the enclosures to General Letters No. 21, dated May 3, 1932 and No. 60, date 
November 13, 1935. These should be consulted for proper action. 


ENGLISH (Civ) DEPARTMENT 
NOTIFICATION NO. 1174[45—13 
Dated Allababad, February 19, 1936 


The following amendment is made in the Rules of Court of Januar 
18, 1898, revised and corrected’ up to December 3; 1931 and shall hav 
effect from’ March 1, 1936: 

In Chapter IV, page 20: 


(1) Cancel the amendment made to Rule 1 by correction slij 
.- No. 43, dated December 29, 1934, _ 

(2) Add the folowing as Rule 1A: 

“1A. Every application or petition or affidavit shall be accompaniec 
by legibly typed and complete copies as indicated below: 

(1) In Civil and Criminal cases as many copies of the applica. 
tion or petition or affidavit as there are parties to be served and ont 
extra copy for the use of the Court (in a Division Bench case twc 
extra copies) shall be supplied. 

It will be a sufficient compliance with this rule if the person 
presenting the application, etc. undertakes in writing to supply 
the papers within three days of its admission. If the copies are not 

e supplied within time, the case shalt be put before the Court for 
orders, 
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(2) In applications for bail and applications for stay in criminal 
cases, an extra copy of such application and .of any affidavit in 
support thereof. If the case is pending before the court of session, 
two extra copies of each instéad of one must be supplied. 

Note—No orders will be issued unless the ‘copies are supplied.” 


~ i 


FA —— = i - ` 


ENGLISH (CRIMINAL) DEPARTMENT, _ 
NOTIFICATION No. 1261|8—4(1)-_ 
. Dated Allahabad, February 20, 1936 . 

The following amendment is made in the General ‘Rules (Criminal), 
rected up to April 15,'1934, with the previous approval of the local 
overnment: 7 S 

l CHAPTER IX. 

In- Sub-para 2 of Rule 15, at page 34, after the word “reconciled” in 
ine 6 substitute “semi-colon” for the “full stop”, and add the following: 

“that the total amount levied in the last month was..... ; that the 
nount actually received was...... ; and that the amount outstanding at 
ie end of the month was .....”" - z os 


` 
——— 


ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 1217|172 («)—3 (2) | 
Dated Allahabad, February 20,1936 . «. | 

_ The following amendment is made in the General Rules ' ` (Civil), 
rolume Il, corrected up to March 31; 1934, with the previous approval of 
he Local Government: - or ce 

In Appendix 13 as promulgated by’ correction slip No. 49, dated 
Tovember 23, 1935, add the following entry at the end. of the list of 
tanding Commissioners: — nen S S : 
` Braby n Dacre House, Arundel Street, | November 1, 1935. 

Strand, London, W. C. 2 Eng- |: o 

land. H 
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mi’ EnGuistt (Civ) DEPARTMENT* 
_ “NOTIFICATION No. 610|45—11 
a ie Dated Allababad, January 30, 1936 


The following amendments are made in the Rules of Court of Ja 
uary 18, 1898, revised and corrected up to December 3, 1931: 


CHAPTER V 


I. In rule 8: | | 

(1) For Clause (e) on pages 28 and 29 substitute the following: 

“(e) The process fee for the issue of a notice shall be paid 
follows: 

(i) in appeals to which Clause (b) applies—within seven da 
_, from the day on which the Court orders notice to go to the re 

pondent; and 

(ii) in all other cases to which Clause (b) does not apply- 
within seven days from the date of the admission of the suit « 

or application. 

if so process fee payable is not paid within the seven days prescribe 
the suit, appeal or application shall be listed for dismissal and be dismisse 
unless immediately on the case being called an application duly stamped 
forthwith presented to the Court with the necessary process fee for tl 
condonation of the delay. 

Notes—(1) Single jade cases shall be laid before the Judge hearing applic: 
tions. Other cases shall be listed before a Bench of two Judges. 

(2) Where there is a difference of opinion as to the proper fee payable in tl 
case, the advocate shall make it clear to the office beforehand. These cases shall | 
listed before the Judge hearing applicatzons. 

(3) The Reader shall cause the court-fee labels on the applications presents 
in the Court to be punched immediately.” 

(2) Delete Clause (f) on page 29. 

I. In Rule 9, Line 2, page 23, for the word “three” substitute th 
word “seven” 





t 
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NOTIFICATION No. 704|45—3 (3) 
Dated Allahabad, February 3, 1936 


The Court having decided after consultation with the respective Ba 
Associations, to abolish the Precis system in connection with the hearin 
of First Appeals, hereby cancels the rules in Chapter IXA, pages 71-A t 
71-D of. amendments in the Rules of Court of January 18, 1898, revise 
and corrected up to December 3, 1931. 

2. In consequence of this decision no estimate for the preparation o 
the precis-fee will be issued as from January 30, 1936. The amount 
included in the estimates already issuzd need not be paid. And no bill fc 
the payment of the precis filed after February 1, 1936, will be paid. 

: office have strict instruc-ions to refuse the receipt of the prec: 
presegted after February 1, 1936. 


*Published in Government Garete, dated Allahabad, Feb. 15, 1936 
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SUMMARY OF RECENT CASES 


[The present intention ts to report in fall all cases excepi those marked 
with an asterisk.| 


Uma Darr Upapuya v. ZAxia BB 


Civ, Rev. 706 of 1934, decided by Harries and Bajpai, JJ., on February 6, 1936 


vit Procedure Code, Order 9, Ride 9 end Order 43, Rule 1(c)—Sutt dismissed 
| for defanli—Application for restoration—Dismissed by ‘Munsif for non- 
prosecution—W beiber appeal lies. 

On the plaintiff’s suit having been dismissed for default of appearance he 
made an application for restoration, which was dismissed by the Munsif for 
non-prosecution. On appeal the District Judge overruled the preliminary 
objection that no appeal lay to him and set aside the order of the Munsif 
and restored the application for restoration of the suit to its original number 
‘to be disposed of by the Munsif according to law. Held, in revision, that the 
order passed by the Munsif was under Order 9, Rule 9, C. P. C., and was 
appealable to the District Judge under Order 43, Rule 1(c), C. P. C. 

Mufii Riexuddin v. Mabesbenand, A. I. R. 1929 Pat. 529 relied on; 
Hirase v. Sbeokssswar, 72 In. Cas. 547 dissented from. 





l Ranjit SNcH—In re 
isc. Application of 1935, decided by Sulsimen, C. J. and Thom and Bennet, JJ., 
on February 24, 1936. ` i 
egal Practitioner—Terms of contract of engegemeni—To be reduced into 
writing. 

When an advocate enters into a contract with his client it is appropriate 
that in order to avoid any future misunderstanding as to the amount of the 
fees to be charged for various works, there should be a clear written contract 
between the parties and the amount charged should be clearly mentioned 
and agreed to by the client. 

\ 





Tryyjo (Mst.) v. CHRANJI LAL 
S. A. 108 of 1934, decided by Rachbpal Singh, J., om February 3, 1336. 

Com promise—Parties to suit compromise—Terms of compromise deed incorporated 
in decree—Person not perty to suit gets maintenance allowence—Peyment 
charged on property—When cherge cen be enforced—Specific Relief Act, 
Section 23(c). 

Where the parties to a suit come to a compromise and the terms of the 
compromise deed are incorporated in the decree, a person who is not a party 
to the suit and who gets a maintenance allowance (under the compromise) 
for payment of which a charge is created over certain property, cannot 
enforce tbe charge unless the compromise deed is registered. 





Hamp ULLAH v. AHMAD ULLAH 
S. A. 1150 of 1933, decided by Collister end Smith, JJ., om February 6, 1936. 
Mobenmedan Lew—Gift—Of undivided shere in bonuses and parcels of lend— 
When valid—Transfer of possession—Doctrine of Musbes. 
; Where a Mohammedan lady executed a deed of gift of her share ir? houses 
and parcels of land and bad it registered and in the document she stated that 
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she was in proprietary possession and was conveying to the donee the sam 
sort of possession as she had herself, that she had given up possession and a! 
proprietary rights in the subject matter of the gift and that the donee wa 
` at liberty to make transfers of the property in any way he might choom 
Held, that the donor was in constructive possession and she did practicall 
all that she was able to do in the way of divesting herself of possession an: 
putting the donee.in a position to obtain. possession, and the gift was there 
fore complete upder the. Mohammedan Law and was not invalid’by reasos 
of the doctrine of Mushaa. 7 

Mubemmad Mumtax Abmed v. Zubaida Jan i. L. R. 11 AlL 460 
Záhuran v. Abdus Salam, A. I. R. 1930 Oudh 71 and Ibrabim Goolem Ari 
v. Saiboo, I. L. R. 35 Cal. 1 referred to. 





i SHYAM LAL v. 'BAHAL Rar ; 
F. A. F. O. 211.of 1934, decided by Herries end Bajpai, JJ., on February 3, 1930 
Civil Procedure Code, Order 38, Rule 5—Suit on a mortgege—Finak decree for sal 
—Part of property sold—Before proceeding with sale of remainder of mortgages 
property mortgagee applied for attachment of non-mortgaged property unde 

38, Rule 5—Whether order could be made. . 
The mortgagee having obtained a final decree in his suit for sale put up fo: 
sale certain portions of the property mortgaged. By the sale of thes 
properties he recovered a substantial part ‘of the sum due. Before proceed. 
ing with the sale of the remainder of the mortgaged property he appliec 
for attachment of other non-mortgaged property of the judgment-debto: 
‘on the ground that the amount he was likely to obtain upon the sale of the 
remaining mortgaged property would be insufficient to satisfy the whol 
. of the debt due to him. Held, that upon satisfying the court that he 
> was entitled to a personal decree against the judgment-debtor, he could 
apply for an order under Order 38, Rule 5, Civil Procedure Code, and the 
court had jurisdiction to entertain his application. Jogemeya Prashed v. 
Baidyenath, I. L. R. 46 Cal. 245 relied on. . 





Kiman Lat v. Moz. IsHAQ 
S. A. 97 of 1934, decided by Rachhpah Singh, J., on February 3, 1936. 

Civil Procedure Code, Section 144—Suit for profits against a co-sherer by a Hindu 
daughter in possession as limited owner—Suit decreed in part—Lower appellate 
court increases amouni—On second appeal decree of first court rest 0- 
sherer applies for restitution under Section 144—Deughter dies—W bether co- 
sherer entitled to recover from estate in possession of reversioners. 

A Hindu daughter in possession af her father’s zamindari estate as a limited 
owner sued another co-sharer for ‘recovery of profits, and her suit was 
decreed in part. On appeal by her the amount decreed in her fayour was 
increased, but on second appeal by the`co-sharer the decree of the first 
court was restored. During the pendency of the second appeal the daughter 
realised in execution the amount as decreed by the lower appellate court. 
On the second appeal succeeding the co-sharer applied under Section 144, 
Civil Procedure Code, for a refund of the excess amount realised from him, 
and the daughter having died the co-sharer proceeded against the estate 
which came in possession ‘of the reversioners of the last male-owner. Held; 
ghat the daughter in her suit foz recovery of profits represented the estate 

and the co-sharer was entitled to recover the excess amount realised from 
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SUMMARY OF RECENT CASES 


[The present intention is to Hl in full all cases except those marked 
| with an asterisk] 


Duara SINGH v. BHARAT SINGH 
F. A. 499 of 1931, decided by Herries end Bajpat, JJ., on Feb. 5, 1936 


indy Lew—Alienation—Joint Hindu femily—Manoger mortgages joint family 
property to pey off pre-emption decree—Whether mortgage binding on 
femiby—Ancestral character of property—Onus of proof. 

A mortgage of joint family property by the manager of a joint Hindu 
family in order to raise money to pay off a pre-emption decree may be a 
mortgage executed for the benefit of the family and for the benefit of 
the property and consequently binding upon the property and the family. 
Amraj Singh v. Shembu Singh, 1932 A. L. J. 895 at 896 and 907 followed. 
Circumstances in which such a mortgage might bind the family and the 
family property pointed out. 

Where in a joint Hindu family consisting of father and son, the father 
mortgages certain property and in a suit for sale by the mortgagee a final 
decree for sale is passed against the father and the mortgagee proceeds to 
sell the moztgage property, and thereupon the son sues for a declaration 
that the property being ancestral could not be sold in satisfaction of the 
mortgage decree, beld, that the onus of establishing that the mortgaged 
property was ancestral lay upon the son. Shadi Lal v. Lal Bahadur, 1933 

A. L. J. 339 followed, 





JaraL Anm v. Bapri PRASAD 
_ A. 1042 of 1933, decided by Sulaiman, C.J. end Bennet, J. on Jen. 15, 1936 


and Revenne Act, Secs. 233(k) end 11 and Civil Procedure Code, Sec. 10— 
Partition proceedings in revenue cours—Objection as to a title— 
Plaintiff applies for permission under Sec. 111 to file a civil suit—Civil suit 
filed at once without waiting for permission—Permission subsequently given 
—Whether defect cured—Scope of Sec. 233(k)—Whether applies to pending 
partition proceedings. 

During the pendency of partition proceedings in the Revenue Court on 
objection being raised on behalf of the defendants as to plaintiff’s title, 
the plaintiffs applied to the Revenue Court for permission under Sec. 111, 
Land Revenue Act, to institute a suit in the Civil Court for the adjudi- 
cation of their title. On the next day, without waiting for the permission 
of the revenue court, the plaintiffs instituted the present suit for declara- 
tion of title in the civil court. Subsequent to the institution of the civil 
suit the permission under Sec. 111(5) was given by the revenue court. 
The defendants raised an objection in the civil suit that the claim was 
barred under Sec. 233(k). Held, that Sec. 233(&) cannot in itself apply 
to a case where there has yet been no partition or union of a mabel; and 
the aid of Sec. 10, C. P. C., would have to be invoked where a partition 
proceeding is still pending in the revenue court. Held, further, that there 
was no initial defect in the institution of the suit but that the trial of 
the suit was barred by the principle underlying Sec. 10, C. P. C., 80 long 
as the revenue court had not passed the order under Sec. 111(5). As, 
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soon as the order under Sec, 111¢b)} was- passed the objection under Se 
10, C. P. C. fell to the ground and there was no bar in the way of t 
civil court trying: the suit, 

Nezir Abmad v. Mubenmed Sherif, I. L. R. 46 All. 453 and Fagira 
Hardeva, 26 A. L. J. 217 referred to. 


PANCHAM v. RAMESHWAR 


F. A. F. O. 216 of 1934, decided by Sulaiman, C. J. and Bennet, J on 
January 29, 1936 


Tenancy Act (III of 1926), Secs. 249 end 240—Revenne case—Appeal to Di 
trict Judge—Order of remand by District Judge—W bether appealable, 

No appeal is provided in the Tenancy Act of 1926 from an order « 

remdtid passed by a District Judge when hearing an appeal in a revem 

case. Sri Sheoji Maberaj v. Beni Madho, I. L. Ri 53 All. 515, Satya Nidhe 
Banerji v. Mubemmad Hazebbur Ali, 1. L. R. 53 AIL 516, Dwerka Prasa 

v. Ojbe Dariso Singh, [1929] A. L. J. 863, Girwer Singh v. Shab Ra: 
Chender, [1929] A.L. J. 885, Remeshwar Dayal v. Om Prakash, [1931 


A. L. J. 599 and Gobardhan Das v. Dou Dayal, [1332] A. L. J. 36 
relied on. 





GANESHJI PANDEY v. BHAGRATI 
F. A, F. O. 145 of 1934, decided by-Gollister and Bajpai, JJ., on Jan. 13, 193. 


Guardian and Wards Act (VIII of 1890), Sec. 10—Guerdien of a minor appointe 

under a wilk—Probate not chtahzed—Whether can obtain certificate o 

"guardianship. 

It is not incumbent on a person, who has been appointed guardian of 
minor under a will, to take out probate as a condition precedent to hi 
obtaining a certificate of guardianship under the Guardian and Ward 
Act (VIU of 1890). Pathan Ali Khan v. Bai Ponibai, I. L. R. 19 Bom 
832 and Serals Sundesri Deli v. Hazsri Dasi Debi, I. L. R. 42 Cal, 95 
followed. l 


PERANA v. EMPEROR 
Cr. A. 821 of 1935, decided by Allsop and Genga Nath, JJ., on Jan. 13, 1936 


Penal Code, Sec. 304—Accused bit a person with a lathi on the bead—Shull frac 
tured—Death ensues—Offence—Culpable homicide not amounting to murder 
Where the accused hit a person with 2 lathi first on the arm and thei 
when his arm was disabled gave him two blows on the head and his skul 

was fractuted, and he died as a result of the injuries, beld, that the accuser 

must have known that he was likely to cause death, but that would no 

make the offence one of murder; it would be merely an offence of culpabk 
homicide not amounting to murder. The use of lsthis is certainly danger. 

ous but it is not so dangerous thar one would suppose that anybody woul 


in the ordinary course think that death is probable cause of the use o: 
oa lathi. 
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ad g HIGH COURT NOTIFICATION 0-8 vo 
ENGLISH (CIVIL) DEPARTMENT® 0 TO i 5} PS 
NOTIFICATION No. 862|86—1 (3) 
Dated Allahabad, Februaty,10,.1936. ie. o $. 
, The following ‘amendments gre’ mide’ in’ the Genetal' Rules (Ciyil) 
ortectedeup to’ March 31, 1934, with the previous approval ofthe Local 
covernmentt: "*' ee, an pe ae es 


1 


! Volume I” J N l ' ED i ' 7 
For Rule 2(i) (c) in Chapter X on pages 92 and 93 substitute the 
ollowing: | 
“Except as aforesaid, every application for a copy shall be presented to 
be Munsarim for his order or sent by post to the Judge. In every applica- 
ion sent by post the applicant shal— `° 0500000 

(1) give his full address on the application, / 

(2) state whether he will attend in person to receive the copy or 
desires it to be sent by post, ee es 

(3) send a duly stamped and addressed post card to enable him 
to be-informed of the extra charges to be paid, if any,.on his appli- 
cation for copy, and e ua : oe 

(4) in case the papers are to'be sent by. post, a duly stamped and 
addressed envelope. m 

Note—If the extra charges are not paid within 15 days from the date of issue 
ef notice, the application for copy should bë rejected and the addressed ples 
hould be used for informing the applicant of the order .of rejection of -his appli- 
ration.” re, ; 

-Volume I" a. oe oe eS 

For the instructions at the foot-of form No. 28 in Appendix 4-C on 
page 98, substitute the following: . 2 oil 

“In every application sent by’ post the applicant shall-—: 

(1) give his full address on the application, = 

(2) state whether he will attend in person to receive the copy 
or desires it to be sent by post, 

(3) send a duly stamped and addressed post card to enable him 
to be informed of the extra charges -to be paid, if any on his applica- 
tion for the copy, anad ..= ., he oe 

(4) in case the papers are to be sent by post, a duly stamped and 
addressed envelope. `. ae ; es i 

Note—If the extra charges are not ‘paid within 15 days from the date of issue 
of notice, the application for copy should be rejected and the addregsed; envelope, 
should be used for informing the applicant of the order of rejection of his appli- 


cation.” 
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> NOTIFICATION No. 1304/44—-1(3) < o ii 

Dated Allahabad, Februsry 25, 1936 S all 

The following amendment is made in the General Rules `` (i i il), 
*Published in Government Gazette, dated Allahabad, March 14,°1936 ° 
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Volume I, corrected up to March 31, 1934, with the previous approval o 
the Local Government: ` 


:CHAPTER XXI, PAGE 267 hoii 


Add the following new rule: ; 
., ° 35-C. “In all decrees a sum of 8 annas when the valuation is beloy 
Rs.250 and Re.1 when the valuation is Rs.250 or more, shall be. taxed a 


costs for drawing up a plaint, a written statement or a rejoinder, irrespectiv: 
of the agency employed. No amount shall be taxed as costs on account o 
miscellaneous applications.” . 


ij 


ENGLISH (Civ) DEPARTMENT* 
NOTIFICATION No. 1353|35 («)—3 
Dated Allahabad, February 26, 1936 


In continuation of the Court’s notification No. 5664|35(a)—7, datec 
October 2, 1935, and with the previous approval of the Local Government 
as required by Section 126 of the Code of Civil Procedure, the following 
amendments are made in the first schedule to the Code of Civil Procedure 
(Act V of 1908): | 


ORDER XX 
In rule 19, Sub-rule (1): 
(a) Substitute a comma for the full-stop at the end; and 
(b) at the end add the following: 


“but no decree shall be passed against the plaintiff unless the claim 
to set off was within limitation on the date on which the written statement 
was presented.” 


NOTIFICATION No. 1408|1B—3 (3) 
Dated Allababad, February 28, 1936 


The following amendment is made in the General Rules (Civil) 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: 


CHAPTER II 7 
In the second line of the note in column No. 2 of the statement under 


Rule 4, on page 6 against the entry relating to the Court of Small Causes at 
Dehra Dun, after the words “no month”, insert the words “except that 
of February”. | | 

I a a a a a 
: e “Published in Government Garette, dated Allahabad, March 21, 1936 
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-- SUMMARY OF RECENT. CASES aa 


[The present intention ts to id sal in full all cases except those marked 
with an asterisk] E 
Daam Baxsy v. EMPEROR 

Cr. Rev. 1036 of 1935, decided by Niatmatullab, J., on March 10, 1936 
smp Aci (L of 1899), Art. 5, Exemption (e) to, end ‘Art. 31—Memorenda of 
an agreement relating to sale of goods—Exemple of —W bet distingnishes it 

from en exchenge. : 

- Two documents were executed, one by A and-the other by B. The one 
executed by A recited that he purchased a Cheverolet lorry from B for 
Rs, 4,200, giving two old lorries valued at Rs. 2,000 in exchange and 
Rs. 500 in cash, and that he would pay the remaining Rs. 1,700 in twelve 
monthly instalments. The document executed by B recited that he had 
sold a new Cheverolet lorry to A and had received Rs. 500 in cash and 
two old lorries priced at Rs. 2,000, which sum had been set off against the 
sum of Rs. 4,200 payable by A, and the balance would be payable in 
twelve equal monthly instalments. -Both the documents were styled 
‘receipts’ and bore a one anna stamp each.” Held, that the two documents 
were memoranda of an agreement relating to sale-of goods and as such 
‘fell within Exemption. (e) .to Art. 5, Sch. I, Stamp” Act, and did not fall 
within Art, 31. eo w h ' 





Kuny Benan Das v. EMPEROR 

Cr. Rev. 1043 of 1935, decided by Allsop, J., on February 20, 1936 ! 

riminal Procedure Code, Sec. 145—Proceedings under—W.bether Magistrate bound 
to summon witnesses mentioned by either party. - 
Section 145(9), Criminal Procedure Code, leaves- it entirely to’ the dis- 
cretion of the Magistrate whether he will or will not summon any witness 
or ‘witnesses in proceedings under that -section. Chikrapem’s case, 1930 
A. L. J. 484 doubted. | = ao + = 





f Rais GHULAM v. BANDU SINGH s w 
Civ. Rev. 465 of 1935, decided by Allsop, J., om February 28, 1936 


~ 


griculturist’ Reef Act (Local, XXVII of 1934), Sec. 5—Prelimjnary decree 
for sale in mortgage suit—Mortgagor end equent.trensferee parties to 
swii—A pplication under Sec. 5 by. subsequent transferee—When entitled to 
benefit of —Sec. 5 and first proviso to Sec. 3 (1)— Decree in proviso to Sec. 
3(1)—Meaning of—For purposes of Sec. 5. 
~ After the passing of a preliminary decree for sale in a mortgage suit, to 
which the heirs of the mértgagor and the subsequent purchaser of the 
property were made partiés, the subsequent purchaser put in an applicd- 
tion that the decree might be converted into a decree for payment by 
instalments under the’ provisions of Section 5, U: P.-Agriculturists’ Relief 
Act (XXVIII of 1934), beld, that in order that Section 5 should apply to. 
the subsequent purchaser, it is necessary for-him to‘establish three facts, 
viz, (1) that the mortgagor was-an-agriculturist, (2). that he himself 
was an agriculturist on>the date of the loan, that is, on the-date when 
the mortgage-was executed, (3) that be himself was an agriculeprist at 
the date of the institution of the suit in which the decree was passed. 
For the purposes of Section 5 of the Act the meaning of. the word 
‘decgee’ in the first pfoviso to Section 3(1) is the decree for instalments 
and not the original decree which is converted: into a dectee fot instalments. 
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Accordingly the court at the time of passing an instalment decree um 
Section 5 of the Act shall reckon the period of instalments from the d 
of the instalment decree and not from the date of the original decree. 





GHUNGRU v. EMPEROR 
Cr. Rev. 1023 of 1935, decided by Allsop, J., on February 28, 1936 


Penal Code, Sec. 365—Offence under—When established—Intention of accused 
the time of abduction—How to be gathered. 

Where a girl was removed br force by the applicants from her fathe 
house at the instance of ber husband and she was taken to her husban 
brother-in-law’s house so that her father should not be able to find h 
beld, that the intention of the applicants at the time of abduction can 
deduced only from what they subsequently did, and the Sessions Judge w 
entitled to come to the concluson that she was to be secretly confined 
that house, and the conviction af the applicants under Section 365, I. P. 
was justified. Held, further, that a husband is not entitled to use force 
compel his wife to leave her parent’s house and join him. 





ABDUL JALIL EHAN v. EMPEROR 
Cr. Rev. 837 of 1935, decided by Niematnullab, J., on Jan. 15, 1936 


Criminal Procedure Code, Sec. 552—Order under —W hat it should state—Pow 
of District Magistrate under—Penal Code, Sec. 172—When ap plicable—Su-. 
mons etc. to be in existence. 

Where a person prayed for an order under Section 552, Cr. P. C. on t 
allegation that he was the husband of the woman who was being unla 
fully detained by the accused, and the District Magistrate made an orc 
in these terms:—‘Let an order be issued under Section 552, Cr. P. C., 

the police to produce the woman before me in Court on Monday ne 
together with the police report. Inform parties also.” Subsequently 1 
District Magistrate made a complaint of an offence under Section 172, 
P. C. against the accused. Held, that the order of the District Magistr: 
was not one which could be considered to be, in substance or form, 
order under Section 552, Cr. P. C., ‘and even if it was, he did not in tk 
connection issue any summons, notice or order for service on the accus 
and no attempt was or could be made to serve on him such summoi 
notice or order. Aiccordingly Section 172, J. P. C. was inapplicable a 
he could not be guilty of an offence under that section. 
Scope of Section 552, Cr. P. C. considered. 





Jrwan 1. EMPEROR . 
Cr. A. 855 of 1935, decided by Allsop and Ganga Nath, JJ., on Jan. 17, 193. 


Evidence Act, Sec. 24—'Person in autbority’—Meaning of—Zamindar and La 
bardar—wW kether ‘persons in autbarity’. 

‘A person in authority,’ as used in Section 24, Evidence Act, is one w 
has authority to interfere in the matter of the charge against the accus 
In these Provinces a zamindar holds no official position and a lambard 
who is only appointed to collect revenue from co-sharers in 2 mabal | 
no authority whatsoever to interfere with criminal matters and no villag 
however ignorant would ascribe any such power to persons of this kin 

e and accordingly these persons cannot be considered to be ‘“‘persons 
authority” within the meaning of Section 24, Evidence Act. Emperor 
Geneshe Chandre Goldar, I. L. R.-50 Cal. 127 and Kunje Subudbi’s ca 
I. L. R. 8 Pat. 289 referred to. ae ' 
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HIGH COURT NOTIFICATION | aat 22 | 
NOTIFICATION No. 1656/45—4(3)* Soas 
Dated Allabsbad, March 11, 1936 a A e 


The following draft amendment proposed to be made in the frst 
schedule to the Code of Civil Procedure (Act V of 1908), is published for 
he information of persons likely to be affected thereby. Any objection to 
he said amendment should be addressed in writing to the Registrar of the 
igh Court of Judicature at Allahabad, so as to reach him before April 23, 
1936, when the draft amendment will be finally considered and passed. — 

OrpER XLV 


In Rule 7(1) (4), between the words “the respondent” and the word 
tand” insert the following words: ; ; 
= “except when the Secretary of State for India in Council is. the appli- 

t”. i ; 
(CWE SDE) pe 
NOTIFICATION No. 1497|P—4 ue 
Dated Allababad, March 3,1936 aa 


The following amendment is made in the General Rules ..(Civil), 
Volume I, corrected up to March 31, 1934, with the previous. approval ‘of 
the Local Government: oat 

. CHAPTER I . i ee ae 

For the proviso to Paragraph 1 of Rule 3 on page 1, as promulgated by 
correction slip No. 41, dated September 28, 1935, substitute the follow- 
ing: = dete 

“Provided that the District Judge may fix Court hours from 10 a.m. 
to 3-30 p.m. instead of from 10-30 a.m. to 4 p.m. for all Civil Courts; or he 
may fix these hours for his own court only, in which case he should do 
administrative work up to 10-30 a.m. and begin his court work from that 
hour. Such changes should be reported to the High Court.” 


*Published in Government Garette, dated Allahabad, March 21, 1936 ; 
(CVE SIDE) s ie i 
NOTIFICATION No. 1681|44—4(4)* Per 
Dated Allahabad, March 12, 1936 a 
The following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval 
of the Local Government: ide 
' In Chapter VII, Rule 1, at page 84, «dd the following as the fourth 
paragraph: | ee 
_ “When a record is requisitioned, at the instance of a party, for the 
purpose of proving a copy, or for any other purpose, a court-fee of Re. 1 
shall be charged as in the case of inspection of records under the second 
paragraph of Rule 7 in Chapter IX of these Rules. In applicatigns for , 
refund, the procedure laid down in that rule will also be followed.” ._. 


«Pubkshed in Government Gazette, dated Allahabad, March 281936505 f- le 


4 
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Vocational Guidance - 


An interesting statement was made by Sir Josiah Stamp at the annu; 
meeting of the National Institute cf Industrial Psychology. 

- The work of the Institute in vocational guidance is becoming we! 
known, and without doubt perplexed parents are often glad of a lead i 
deciding the question what to do with a boy or a girl who has either show; 
no particular bent or who is torn between conflicting ambifions. I, 
addition, it puts the human factor into proper relationship with othe 
factors in factories and other industrial undertakings: 

We note with pleasure that the Home Office has availed itself o 
assistance in the allocation of Jads to most suitable training while in Borsta 
institutions. Borstal does not profess to teach boys a trade, but it doe 
claim to send them out capable of earning a living at something. Wha 
that something is to be is one of the problems to be solved by the authori 
ties who, in conjunction with the boy and perhaps his parents, select th 
occupation for which he is most fitted: often a difficult matter with boy 
who, on admission, have never been used to regular work of any kind anc 
who are apt to wish for frequent changes. The consultative service o, 
the Institution doubtless proves of material advantage in such cases, 

That the Institution’s help has been appreciated seems clear from th 
statements that the Prison Commisioners had asked it to formulate ; 
scheme for training Borstal house-masters in vocational guidance, and thar 
a county education committee had invited co-operation in a large scak 
investigation dealing partly with the determination of the frequency oj 
retarded and backward children. 

| The choice of the wrong career, or the failure to choose at all, simply 
taking instead the first opening that offers itself, may mean a half-spoils 
life. Vocational guidance is not a new fad, but a sensible system of trying 
to prevent square pegs from being put into round holes—Justice of the 
Peace. 


More Women Police 


The dilaton of the establishment of women police in the metropolis 
is to be more doubled. True tkey will, even then, number only 142, 
but since police work will always be a job for men primarily and for 
women. to a limited extent, the increase is notable. 

The increase will be welcomed wherever judgment is not blinded by 
prejudice. The women police in London have made good, and there can 
no longer be any doubt that for certain types of work, they are admirably 
suited. It is largely a question of getting the right kind of women, and 
there seems to be no difficulty now in securing them. ‘Conditions of 
service are attractive, and there is a chance of giving social service as well 
as of performing interesting. and, sometimes, exciting duties. _ 
| It does not follow that because London has found women police useful 
they are equally necessary.elsewhere. All the same, we think that other 
forces who have not yet appointed any women would do well to consider 
seriousty whether. or not -they can continue to do without them. We 
believe that wherever they have been employed they have been used for 
special kinds of duty to great advan-age.—Justice of the Peape.° 
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SUMMARY OF RECENT CASES 


[The present intention is to report in full all cases except those marked 
with an asterisk. | 


2 i SARJURAM Sanu v. DuLARNA BmI 
Civ. Rev. 455 of 1935, decided by Allsop, J., on February 27, 1936 
al Rules (Civil), Chapter XXI; Rule 1—Fee paid to legal practitioner— 
When cen be included in decree—Whether Judge can make enquiry as to 


2 

Under General Rules (Civil), Chapter XXI, Rule 1, if an application 
is made to the Judge, the Judge has to be satisfied that the fee had been 
paid to the legal practitioner before the amount can be included in the 
decree. He may of course accept a certificate given by the legal practi- 
tioner if it is unrebutted or in any case if he believes it in preference to 
any other evidence which may he before him, but he must be satisfied 
that the payment was À 


~— 





Ram Narain v. Maroon HASAN 
Civ. Rev. 464 of 1935, decided by Allsop, J., on Febrnary 27, 1936 
griculinrists’ Relief Act (Local, XXVII of 1934), Sec. 30 and Usurious Loans 
Act, Sec. 3—Mortgage decree—A pplication under A. R. Act—Whetber court 
has power to reduce interest before January 1, 1930. 

The applicant had obtained a decree on the basis of a mortgage. On 
the coming into force of the Agriculturists’ Relief Act the judgment- 
debtor applied for relief under that Act. The Court reduced the interest 
from Rs. 1-12-0 per cent per mensem to Re. 1 per cent per mensem up to 
January 1, 1930, and to Rs. 9-8-0 per cent per annum after January 1, 
1930. Held, that-the Court had no jurisdiction to reduce the rate of 
‘aterest as set forth in the decree up to January 1, 1930 either under the 





Tursi Ram v. EMPEROR 
Cr. Rev. 1027 of 1935, decided by Allsop, }., on February 19, 1936 
rimina] Trial—Under Sec. 243, I. P. C—Possession of counterfeit coins—Otber 
people Hving with accused—When can accused be convicted of being in 
possession of counterfeit coins. 
It is not tħe law that no person in possession of a house shall be con- 
victed of being in possession of stolen property or counterfeit coin or 
anything of that kind if there happen to be other people living in the 
house and if it cannot be positively established that the convicted 
had put the incriminating Sea a ee 
The law is that it must be shown in the first place that the incriminating 
articles were found in a place in the possession of the person to be con- 
victed. In the next place it must be shown either by direct evidence or 
by circumstantial evidence from which a reasonable inference can be drawn 
that the person to be convicted knew that these particular thing? were 
in the place where they were found. ‘ 
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Hanis v. EMPEROR 
Cr. Rev. 1031 of 1935, decided by Allsop, J., on Februsry 19, 1936 


Criminal Triak—When can a man be convicted of being in possession of stolen 
property if there are inmates of thz bouse other then himself. 

It has never been laid down that in no circumstances can a map be con- 
victed of being in possession of stolen property if there are inmates of the 
house other than himself. All that has been laid down is that no persop 
can be convicted if it is doubtful whether he or some other’ person had 
guilty knowledge that the property was in the house occupied by him 


and others. 





PANDE RajpuHaRi LAL v. BIsHUNATH SINGH 
S. A. 1236 of 1932, decided by Sulaimer, C. J. end Bennet, J., on Feb. 19, 1936 


Absdi—House in—Whether appurteneni to bolding—No presumption. 

There is no presumption of law that the house occupied by a cultivator 
in a village is appurtenant to his holding and either the house or the site 
must be given up simply because the tenancy has either been lost or has 
lapsed by death in favour of the zamindar. Gopi Shenker v. Lilewati, 
1932 A. L. J. 142 followed, Naki Mobemmad v. Bhagwat Prashad, 1931 
A. L. J. 649 referred to. 





Ray NARAIN v. BINDABAN 


Civ. Rev. 379 of 1935, decided by Sulaiman, C. J. and Bennet, J., 
on Februar7 19, 1936 


Agriculturists Relief Act (Local, XXVI? f 1934), Sec. 2, Second Proviso to— 
‘Is assessed to income-tax’—Meeaning of. . 
The words ‘is assessed’ in the Second Proviso to Section 2, Agriculturists’ 
Relief Act (XXVI of 1934), mean “was assessed at the last occasion”, 
that is to say, “was assessed during the last financial year.” The mere 
fact that during the current year his return is still under examination and 
- the Income Tax Office has not yet decided whether he should or should 
not be assessed to income-tax should not make any difference. 





Ram GoPAL v. GANGA DEVI 


L. P. A. 44 of 1935, decided by Sulaiman, C. J. and Bennet, J., 
on Februara 5, 1936 ý 


Abadi—Ryot—Acqutres right to reside tz a bouse in abadi—Honse falls in rainy 
season—Whetber zamindar can sue for ejectment. 

Where the defendant acquired the rights of a ryof to reside in a house 
in the sbsdi as an addition to and extension of his own house which is 
found to adjoin the house in question, the plaintiff zamindar cannot 
deprive him of the rights by any suit for ejectment; and the mere falling 
down of the rooms of the house :n dispute during the rainy season does 
Mot give the zamindar a right to sue for ejectment. It is only where the 
site is abandoned that the site reverts to the zamindar, 
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SUMMARY OF RECENT CASES 


[The present intention is to f h in full all cases except those marked 
with an asterisk. ] 


Ram AUTAR SAHU v. BATE KRISHNA 
v. Rev. ?26 of 1935, decided by Herries and Genga Nath, JJ., on Feb. 18, 1936 


vil Procedure Code, Sec. 47—Second mortgagee took bis mortgage during pen- 
dency of suit on first mortgage—Whetber a representative of the mortgagor 
so as to be impleaded in execution proceedings relating to decree on first 
mortgage—Simple money creditor who purchases in execution a portion of 
property comprised in sust on first mortgage—W hether can be impleaded in 
execution proceedings relating to decree on first mortgage. 

A second mortgagee who took his mortgage during the pendency of a 

suit on the first mortgage was a representative of the mortgagor within 
the meaning of Section 47, C. P. C., and can be impleaded in the proceed- 
ings in execution of the decree passed on the basis of the first mortgage. 
Sheo Nerain v. Chunni Lal, I. L. R. 22 All. 243 relied on. 
_ A person who purchases a half share of the zamindari property—which 
was the subject of the suit on the basis of the first mortgage—in execution 
of a simple money decree is a representative of the mortgagor, and can be 
impleaded in the proceedings in execution of the decree passed on the 
basis of the first mortgage. Grlzeri Lal v. Madbo Rem, I. L. R. 26 All. 
447 relied on. . 





NAGESHWAR Prasap SINGH v, RAM SARUP SINGH 
Civ. Rev. 402 of 1935, decided by Genga Natb, J., on February 18, 1936 
heritable and Religious Trusts Act (XIV of 1920), Secs. 3 end 5—Applicability 
of—W bether applies to mixed Trust pertly for s public end charitable pwr- 
pose and pertly for a private purpose. Ys 
Section 3, Charitable and Religious Trusts Act (XIV of 1920), applies 
to a deed which contains more than one trust, one of which may be a 
trust for a public purpose of a charitable or religious nature and the other 
for a private i are Shabbir Hasan v. Ashiq Husain, A. I. R. 1929 
Oudh 225 F. B. distinguished. 





Nacesar Ram v. RAJNET RAM 


F. A. F. O. 36 of 1935, decided by Thom end Rachbpal Singh, JJ., on 
February 15, 1936 
Yvi] Procedure Code, Or. 21, R. 18—Scope of —Whetber a mortgage decree can 
be set off against a simple money decree—Or. 21, R. 20—Scope of—Permits 
one mortgage decree to be set off against another mortgage decree. 

A decree for sale obtained on foot of a mortgage is not a decree for pay- 
ment of money within the meaning of Order 21, Rule 18, Civil Pro- 
cedure Code, and cannot therefore be ‘set off against a simple money decree. 

Order 21, Rule 20, Civil Procedure Code, permits one mortgage decree 
to be set off against another mortgage decree, but it has no application to 
a case where one party has a decree for payment of money and the other 
a decree for sale or for enforcement of a charge. Sheo Shenker Kapla puri 
v. Chunni Lal, 14 A. L. J. 776 relied on; Venkata Reddi v. T. V. Dorasemi 
Piksi, 63 M. L. J. 722 dissented from. a 
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Benan Lar v. ALE Nani 


F. A. F. O. 232 of 1934, decided by Thom and Rachhpal Singh, J]., 
on February 14, 1936 


Civil Procedure Code, Sec. 73(2)—A decree-holder’s application under Sec. 73- 
Court bolds that be is not entitied to rateable distribution—Order final on 
mot appesleble—Decree-bolder bas bis remedy by instituting a sylt again: 
otber decree-bolders—Practice—Apblication made after time fixed for presen» 
ing such application—Wbhether to be accepted. 

Where a court holds that a decree-holder, who has made an applicatio 
for rateable distribution under Section 73, C. P. C., is not entitled to shar 
in the rateable distribution af assets, the order is final and is not appealabk 
If he is dissatisfied with the order, he has his remedy by instituting a sus 
against other decree-holders for getting a share in the assets. 

Lower courts make rules fixing time when applications of various type 
should be presented for the convenience of the court as well as for th 
convenience of the public, bu- the legal right of every applicant is tha 
he is entitled to make his complaint or application any time during cour 
hours. 





Gaya Dr v. Latta PRASAD 
Civ, Rev. 29 of 1935, decided by Allsop and Genga Neth, JJ., on Feb. 14, 193¢ 


Civil Procedure Code, Or. 9, R. 9 and Sec. 148—Suit dismissed for defaxli— 
Application for restoration—Allowed on payment of costs within « specifies 
time and in case of default appäcation to stand dismissed—W betber orde, 
legal—Whether on expiry of trme fixed court could extend time for paymen 
of costs—Sec. 148—Scope of. 

Where on the application of the plaintiff a case dismissed for default i 
restored on condition of the payment of costs to the opposite party on oi 
before a date specified in the arder and in case of default the application 
for restoration is to stand as dismissed. Held, that the order was legal. 
Abmed Husain v. Her Deyal, I. L. R. 48 All. 199 followed. 

Held, further, that on the expiry of the time fixed for the payment of 
costs the application stood as cismissed and the court no longer remained 
seized of the application and had no power to extend the time for payment 
of costs under Section 148, C. P. C. Balkrishna v. Pervathemal, 105 In. 
Cas. 124, Sajjadi v. Dilawar, I. L. R. 40 All. 579, Kshetra Moben v. 
Gour Moben, 37 C. W. N. 878 relied on. 

Scope of Section 148, C. P. C., pointed out. 





ZAHOOR MoHAMMAD Kuan v. Dr. M. X. DE-NORONHA 
F. A. F. O. 184 of 1934, decided by Herries end Bsj pal, JJ., on Feb. 4, 1936 
Civil Procedure Code, Sec. 105 (1)—Scope of—Appeal from en order of remend— 
Ground taken that order for substitution was trregular—W bhether such a 
ground cen be taken at this stage. 

Where in an appeal from an order of remand a ground is taken in the 
memorandum of appeal that the lower appellate court had no jurisdiction 
to entertain the appeal which had abated and the order for substitution 
of names was irregular, beld, that such a ground cannot be taken in an 


a against an order of remand, but the proper stage would arrive when 
decreg itself is appealed from. 
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SUMMARY OF RECENT CASES 


[The present intention is to st al in full all cases except those marked 
with an asterisk.] 


MURLI v. HANUMAN PRASAD 
. P. A. Al of 1935, decided by Sulaiman, C. J. end Bennet, J., on March 12, 1936 


perian Proprietor—Rights of —To use the stream—N satura} rights—Easements— 
Easements Act (V of 1882), Sec. 7 (b), IHnstretion (b) and Sec. 29, Ilustra- 
tion (a) and Sec. 23, INustration (a)—Riperien owner—Natural rights— 
Rights acquired by prescription. 

The plaintiffs had their hydro flour mills on the bank of a river. The 
defendants also had similar mills two miles further down the same river. 
The defendants recently raised their dam and sluices and thereby caused 
a rise of 11 inches in the level of the stream below the dam of the plain- 
tiffs. As this caused obstruction to the working of the plaintiffs’ mills, 
they brought a suit for damages against the defendants. Held, that the 
natural rights of the plaintiffs as riparian owners are to have the use of 
the water on the stream and they may use such water for the purpose of 
running a mill. The raising of the level by this small amount does not 
appear to be such an interference with the natural rights of the plaintiffs 
as would give rise to a right to sue for damages. All chat the action of 
the defendants has done is to cause a slight diminution in the efficiency 
of the existing mills of the plaintiffs. The plaintiffs can remedy this 
matter by raising their mills and if necessary their dam by a corresponding 
height of 11 inches. Held, further, that it would only be if the plaintiffs 
had acquired by prescription an easement to use the mills in a particular 
manner that it could be said that a case would lie for damages. 

Embrey v. Owen, [1851] 6 Exchequer Reports 353 at pages 370 to 


371 appled. 





ha 


Tursm Ram v. SETH Brnpa Ban Das 
Civ. Rev. 658 of 1934, decided by Sulaiman, C. J. and ‘Bajpai, J., on 
March 4, 1936 
Civil Procedure Code, Sec. 115—Order setting aside an swaerd—W betber revision 


lies. 
No revision lies from an order setting aside an award while the case still 


remains pending in the court below. 
Risal Singh v. Faqira Singh, 1931 A. L. J. 842 followed. 





ADIT SINGH v. Rar BINDAYAL SAHU 
S. A. 147 of 1934, decided by Bajpai, J., on March 3, 1936 

Co-sharers—In undivided mabal—One of them executes mortgege of sir plots in 

bis exclusive possession—Final decree for sale on basis of this mortgage— 

Subsequent perfect partition emongst co-sberers—Plots covered by mort- 

gage allotted to plaintiff co-sherer—Mortgagee purchases plots in execution 

end mutation ordered in bis favonr—Pleintiff co-sherer’s suit for possession , 

of these plots—To be decreed. 
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A co-sharer in an undivided Mabel is not entitled to execute a mort- 
gage in respect of specific plots of sir even though he might have been ir 
exclusive possession of the same by an agreement amongst the co-sharers. 
It follows that if such a mortgage is made the mortgage is subject to the 
right of the other co-sharers to enforce a partition. Such a mortgage 
therefore suffers from a certain infirmity in the sense that its full effecn 
could be defeated at the instance of a co-sharer who might on, partition 
be allotted the plots covered by the mortgage and then the mortgeget 
could proceed only against the substituted security. Mobemmaed Afza 
Kben v. Abdul Rabmen, 1932 A. L. J. 909 P. C. relied on. 

A co-sharer in an undivided mabal executed a single mortgage in res- 
pect of specific plots of sir in his exclusive possession. In a suit for sale 
on the basis of this mortgage a final decree for sale was passed in favou 
of the mortgagee. Subsequent to this final decree there was a perfect 
partition amongst the co-sharers and the plots covered by the mortgage 
were allotted co the plaintiff co-sharer. In execution of his decree the 
mortgagee purchased these plots and obtained formal possession, and in 
spite of the objection of the plaintiff the revenue court ordered mutation 
in his favour. Thereupon the plaintiff co-sharer sued the defendant mort- 
gagee auction purchaser for possession of these plots. Held, that the 
plainciff’s suit for possession must be decreed. Held, further, that it was 
not the duty of the plaintiff co-sharer to acquaint himself with existing 
encumbrances and to have moved the partition officer in the matter. 
Byjnath Lal v. Remoodeen Chowdry, 1 I. A. 106 relied on. 





JASNAMI v. EMPEROR 
Cr. Rev. 853 of 1935 decided by Srlaiman, C. J. and Bennet, J., on Feb. 27, 1936 


Police Act (V of 1861), Sec. 31—Scope of—Nature of orders that can be passed— 
Bride end bridegroom being carried in palonquins—Objection by certain people 
—Breach of peace apprebended—Police officer orders palanguins to be carried 
empty—W bhetber authorised to issue such order. 

Section 31, Police Act (V of 1861), is intended primarily for the pur- 
pose of keeping order on the public roads, preventing confusion, regulat- 
ing traffic and avoiding obstruction. It does not authorise a police officer 
to issue an order which a Magistrate might have issued under Sec. 144, 
Criminal Procedure Code, to refrain from doing a perfectly legal act. 

The accused took out the bride and the bridegroom in palanquins through 
the inhabited area of a village. The high caste Hindus objected to such 
action as being contrary to the custom of the locality. With a view ‘to 
prevent the breach of the peace’ the circle inspector intervened and ordered 
that the palanquins shonld be carried empty. This order was not obeyed 

- and the accused forcibly put the bridegroom and the bride into the palan- 
quins and carried them through the village. They were then prosecuted for 
an offence under Sec. 153, L P. C. Held, that no civil court having held 
that there was any such custom having the force of law which prevents 
people from going over village sites in palanquins, the accused committed 
no illegal act. Held, further, that the failure of the accused to obey the 
o of the police officer did not amount to an illegal act within the 
aneaning of Sec. 153, I P. C. because the police officer was not empowered 
to issue such an order under Sec. 31, Police Act (V of 1861). 
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HIGH COURT NOTIFICATIONS 
NOTIFICATION No. 1919|44—13 (5) * 


The following amendment is made in the General Rules (Civil), 
Volume II, corrected up to March 31, 1934, with the previous approval of 
he Local Government: 


r 


ÁÂPPENDIX 4, List A 


In the list of. forms under Part VI add the following after the entry 
‘elating to Form No. 88: y a93 





- VI 89 Form of Receipt 





- NOTIFICATION No. 1947—46|36—38 
Dated Allababad, March 21, 1936 


The following amendment is made in the General Rules (Civil) of 
1911, Volume J, corrected up to March 31, 1934, with the previous 
approval of the Local Government: TE 


~ CHAPTER XXVI, PAGE 291 


Add as a new rule— 

“33, Communication to Provincial Judicial Officers of. adverse re- 
marks made against them will be regulated by the procedure laid down 
in the Government of India resolution No. 1568—1595 -Establishments, 
dated September 14, 1915, an extract from which is given below— 

“3, In view of these considerations, His Excellency in Council, with 
the approval of the Secretary of State, is pleased to direct that:— 

(a) When a report is built up on the individual opinions as 
noted of different departmental superiors in gradation, it is only 
the opinion as accepted by the highest authority which need be 
considered from the point of view of communication; 

(b) as a general rule in no case should an officer be kept in 
total ignorance for any length of time that his superiors after 
sufficient experience of his work are dissatisfied with him; in cases 
where a warning might eradicate or help to eradicate a particular 
fault, the advantages of prompt communication are obvious; where 
criticism is to be withheld the final authority to consider the re- 
port should record instructions, with reasons, according to the 
nature of the defect discussed, as to the period for which commu- 

z . t 
` ‘Published in Government Gazette, dated Allahabad, April 4, 1g 
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nication is to be kept back; . 

(c) only those defects need be pointed out which can be re 
medied, since it would serve no useful purpose to communicat 
such criticisms as lack of ability or intelligence; 

(d) the reporting officez should specifically state whether th 
defects reported have been :lready brought in any other cqnnectio: 
to the notice of the officer concerned; 

(e) remarks in cases in which the Local Government or hea 
of a department or other afficer suspends judgment should not b 
communicated; | 

(f) great attention should be paid to the manner and metho 
of communication in order to ensure that the advice given and th 
warning or censure admimstered, whether orally or in writing 
shall, having regard to the temperament of the officer concerned 
be most beneficial to him. 

4, The above procedure shculd govern reports of a periodica 
nature. ‘There are others which may either be— 


(i) reports of particular incidents or acts, which, if disciplinary 
action is taken, require either regular proceedings or definite cen 
sure after the defence of tke officer concerned has been taken; 

(ii) reports in reply to inquiries whether an officer who ha 
not been well reported on in the past has improved and is fit fo: 
promotion; or I 

(iii) reports in answer to requests for opinions as to the fitnes 
of an officer for a particulzr appointment, etc. 

No special instructions are necessary in respect of the first class, anc 
as regards the others the Governor General in Council considers that they 
should not be communicated unless they disclose facts or allegations whict 
in the opinion of the Local Government should be conveyed to the officer 
concerned. If such remarks were invariably communicated there is little 
doubt that reporting officers would be discouraged from giving unreserved 
advice, and opinions of value would be thereby lost.” 


NOTIFICATION No. 1948/47—13 (3) 
= Dated Allshabcd, March 21, 1936 


The following amendment is made in the General Rules (Civil) of 
1911, Volume I, corrected up to March 31, 1934: 


At the end of Appendix 9, page 293, add— 








Civil Courts | No. F. 12/17/35— Judicial (Home 
in Sweden Department), January 20, 1936. 
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NOTIFICATION No. 2023—46|54—219 
Dated Allahabad, March 25, 1936 


The following amendments are made in the General Rules (Civil) 
rrected up to March 31, 1934, with the previous approval of the Local 
vernment: 

°A. In rule XDI-17, page 142, for the words “a printed form 
of letter (Form 65)” substitute the words— 

“Provincial forms 56 and 57” (printed and obtainable from 
the Superintendent of Stationery).” 
B. Add a note to rule 17: 
“Nors—Form 57 shall be used when the communication is a small one.” 

C. In Appendix 4, List A, page 61, Volume D, delete the 
entries relating to Form VI-30. 

D. In Appendix 4(C), page 126, Volume D, cancel form 
No. 65. 


| 


ENGLISH (Civ) DEPARTMENT” 
NOTIFICATION No. 2167|35 (¢)—7 (2) 
Dated Allahabad, March 30, 1936 


In continuation of the Court’s notification No. 6620|35 (4)—6(1), 
dated November 25, 1935, and with the previous approval of the Local 
Government, as required by Section 126 of the Code of Civil Procedure, 
the following amendment is made in the rules framed by the High Court 
of Judicature at Allahabad under Section 122 of the Code of Civil Pro- 
cedure: 


OrDER XIII 


In rule 13, for the words “When there are two or more parties defen- 
dants, the documents of the first party defendant may be marked A1, B1, 
C1, etc., AA1, BB1, etc., and those of the second A2, B2, C2, etc., AA2, 
BB2, etc.” substitute the following: l 
“When there are two or more parties defendants, the documents of 

the first party defendant may be marked A-1, A-2, A-3, etc., and those of 
the second party B-1, B-2,.B-3, etc.” 


NOTIFICATION No. 1387-6-14 
Dated Allababad, February 27| April 8, 1936 


The following amendments are made in the General Rules (Civil) 
Volume II, corrected up to March 31, 1934, with the previous approval 
of the Local Government: 


*Publushed in Government Gazette, dated Allahabad, April 11, 1935 
° 


— 2 _ — 
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I. In Form No. 135 on page 174 for columns 15, 16 and 17 substi 
tute the following: l l 


aaa aLL 
Criminal work done 


Original trials egal = ‘Appeals Revisions’ _ 


Represented | Unrepresen- | Represented | Unrepresen- 
ted ted 


I$ 16 16(a) 17 17(a) 


Il. Number the foot-note promulgated by correction slip No. 44 
as “I” and add the following at the end: 
“2. The number of land acquisition cases should be shown in the 


remarks column and should not be shown in column 10, even if they arı 


decided after full trial.” 


NOTIFICATION No. 1829|44—5 (3) * 
Dated Allahabad, March 17, 1936 


THE following amendments are made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval 
of the Local Government: 


APPENDIX 4(C) 


1, Sub-divide Column 31 of Form No. 83 on page 145 into two 
columns under the following heads: 


(A) Unavoidable. 
(B) Avoidable. 
2. Swb-divide Column 14 of Form No. 135 on page 174 into two 
columns under the following heads: 
(A) Unavoidable. 
(B)- Avoidable. 
Nore—lIn filling up these columns reference should be made to G. L. 
No. 1|44-5, dated January 8,- 1936. 


Te TFT 
Published in Government Gazette, dated Allahabad, March 28, 1936 
e e 
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SUMMARY OF RECENT CASES: 
[The present intention is to dtl jn full all cases except those marke 
with en asterisk. | : 
SHEO SAHAI v. Tox SINGH l 


S. A. 52 of 1934, decided by Niematullah, J., on March 11, 1936 
4badi—Rieye’s bouse—Falis down—Right to rebuild not terminated—But mast 
be exercised within reasonable time—Site when deemed to be abandoned. - 
The mere fact that a rieys’s house in a village completely falls down 
does not justify the zamindar to take possession of the site, unless the 
circumstances afford a reasonable ground for believing that the ri#ye had 
abandoned all intention to rebuild it. In cases of doubt the zamindar 
might well give notice to the occupier of a ruined house requiring the 
latter to rebuild the house and intimating that in case the house was not 
rebuilt within a reasonable time, the zamindar would treat the site as 
abandoned and would resume possession thereof. 
Mabadeo v. Ram Bharose, A. I. R. 1923 All. 365 relied on. 


Jarr BEGAM v. ASGHAR ALI KHAN 


Civ. Rev. 448 of 1935, decided by Alkop, J., on Februery 26, 1936 
Civil Procedure Code, Or. 17, R. 2, Explenation to, end Or. 9, R. 9—On adjourned 
date of bearing plaintiffs counsel applied for adjournmeni—Ap plication re- 
fused—Suit dismissed ‘for default’—Order to be deemed to be a decree against 

which appeal ley. a. 1 a 
Where on the date to which the final hearing of the suit was adjourned at 
the instance of the court, the plaintiff's counsel appeared and made an 
application for adjournment which was refused, and the court then passed 
an order dismissing the suit for default. Held, that in view of the Explana- 
tion added to Or. 17, R- 2. C. P. C., the plaintiff cannot be deemed to 
have failed to appear, and the order“must be deemed to be a decree dis- 
missing the suit on the merits and not one dismissing it for default of 
appearance. Accordingly the proper remedy of the plaintiff was to file 
an appeal against the decree and not to make an application under Or. 9, 
R9CGP.CG . T 
Rem Dulari v. Bhola, 1935 A. L. J. 724, Beldeo Singh v. Chajjn Singh, 
1931 A. L. J. 646 and Menmoben Das v. Krishna Kant Maleviya, 1933 
A. L. J. 4 relied on. 


BALDEO PrasAp BALGOVIND v. SHUBBRATAN 
S. A. 580 of 1933, decided by Niomatullah, J., on February 27, 1936 
Mobammedan Law—Gift of house—Delivery of possession in favour of donee 
` When` effected—Whether mutation of nemes in municipal registers 
Necessary. 
The rule of Mohammedan Law as regards delivery of possession in cases 
of gift is well-settled. All that is required is that the donor should 
clearly divest himself of his ownership in the subject-matter of the gift 
and should” deliver such possession as the subjéct-matter of the gift 
: -admits of. Where a house is in actual otcupation of the donot ‘and the 
_ _. donee}-who- are related as father-in-law and daughter-in-law, and the 

donor declares, in unequivocal language, that he has divested ‘himself of 
ownership: of half of.it, Fetdining ‘the other half; and authorised“the donee 


66 ; 


to take possession, the character of the donee’s possession, which alread 
existed, is altered, and for all formal purposes the gift must be considere 
to have been perfected by such delivery of possession as was possible i 
the circumstances. ‘The mere fact that donor did not have mutation o 
names effected in the municipal registers does not affect the case. 





Ram SARUP v. SAHU BHAGWATI PRASAD ° 
E. S. A. 247 of 1934, decided by Sulaiman, C. J. and Bennet, J., on Feb. 19, 1931 
Limitation Act, Sec. 19—Acknowledgment by mortgagor of liability under firs 
mortgage—W betber binds a mortzagee who derives title prior to the acknow 
ledgment—Trensfer of Property Act, Sec. 74—Subsequent mortgagee dis 
charges prior mortgagee—Rights acquired—Limitation—Civil Procedure Code 

Or. 3, R. 4(1)—Vakalatnems—Forinal defects—Vakalatnems not invall. 

dated. 

Where there is an acknowledgment by 2 mortgagor of his liability unde 
the first mortgage, that acknowledgment can only bind a mortgagee whi 
derives his title subsequent to the acknowledgment but it cannot bind ; 
mortgagee who derives title prior to the acknowledgment. 

Roshen Lal v. Kenabys Lal, I. L. R. 41 All 111 relied on, Arbindakei 
Rat v. Jagesher Rai, 17 A. L. J. 763 not followed. 

Where money leffwith the third mortgagee for payment to the firs 
mortgagee is paid by him to the first mortgagee, the rights of subrogatior 
acquired by the third mortgagee become time-barred when a suit on th 
first mortgage is barred by limitation. 

Where the vakalatnama was signed by the party and also by the vaki 
whom he intended to appoint and who made the application but by ; 
mistake the name of some other vakil remained in the body of the docu. 
ment, eld, that a formal defect of this nature did not invalidate thi 
Vakalatnama. 





DALPAT Rar v. EMPEROR. 
Cr. Rev. 166 of 1936, decided by Bennet, J., on Feb. 18, 1936 


Criminal Procedure Code, Sec. 552 and Penal Code, Sec. 182—Abplication under 
Sec. 552, Cr. P. C—Appears to magistrate to be false to the knowledge of 
pplicent—Prosecution ordered under Sec. 182, I. P. C.—Applicant’s state- 
ment on oath not taken—Whether order for prosecution under Sec. 182, 
I. P. C. vitiated. 

The applicant made an application to the District Magistrate in which he 
stated that his niece, who was staying with him, had been taken away 
from his house by her husband, and the relief asked by the application was 
that she be set at liberty and taken from the custody of her husband 
because there was an apprehension that he might ill-treat her. On the 
material before him it appeared to the magistrate that the application 
was false and must have been known to the applicant to be false. Accord- 
ingly he passed an order for the prosecution of the applicant under 
Sec. 182, I. P. C. Held, that the application was not a criminal com- 
plaint but an application under Sec. 552, Cr. P. C. Held, further, that 
the omission of the magistrate to take a statement on oath of the applicant 

- did not vitiate his order which was for the prosecution of the appli- 
gant under Sec. 182, I. P. C. 
Emperor v. Bhagwan Des, 1935 A. L. J. 1067 referred to. 


HIGH COURT NOTIFICATIONS’ 
ENGLISH (Civ) DEPARTMENT 
NOTIFICATION No. 2141|45—10 (2) * 
Dated AHababad, March 28, 1936 
Trf following amendments are made in the Rules of Court of Y 
anuary 18, 1898, revised and corrected up to December 3, 1931:— 
In Chapter XVII—page 115—Rule 1-B—as amended by correction 
lip No. 14— 
(1) In line 6, in correction slip No. 14, delete the letter and 
rackets “(c)”. 
(2) In line 10, after the words “in favour of the Registrar,” add:— 
“If postal cash certificates are offered as security, the following proce- 
ure shall be followed:— 


(i) The application for purchase shall be signed by the pledger 
who shall hand it either personally or through his counsel to the 
Registrar of the Court with an affidavit affirming that his total hold- 
ings in the Post Office including the amount now to be pledged as 
security does not exceed Rs. 10,000 the maximum amount prescribed 


in Rule 1 (4) of the Cash Certificate Rules for individual investments. 


(#) The Registrar shall if he is satisfied that the application is in 
order, give the pledger an authority to the Post Master at Allahabad 
in the following form to invest the amount as security:— 


“I hereby sanction the investment of Rs......... in P. O. 
S-year cash certificates on account of security pledged to the 
undersigned in...... Appeal No..... teen Ot 19x 


“The pledger has filed an affidavit affirming that the total 
amount of his holdings in the Post Office including the amount 
now to be invested will not exceed Rs. 10,000.” 


(i#) If the cash certificates already stand in the name of the 
pledger he shall ask for them to be transferred to the Registrar and 
file the affidavit required by Clause (1) above. He shall also endorse 
the certificates in favour of the Registrar. The Registrar in this case 
shall also be guided by Clause~(#i) above. 

(tv) The post master will then sanction the transfer of the securi- 
ties to the name of the Registrar of the Court, to whom they will 
stand pledged pending the settlement of the appeal. 

(v) When the appeal is determined, the Registrar will, if the appeal 
has been successful, re-transfer the certificates, to the pledger. Other- 
wise he will cash them to meet any payments authorized by the Court. 
In any case the Registrar must be moved by a regular stamped appli- 
cation before he passes any order.” 


*Published in Government Garette, dated Allahabad, April 18, 1936 
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NOTIFICATION No. 2162|44—17 (2) 
Dated Allahabad, March 30, 1936 


Tue following amendments are made in the General Rules (Civil) 
Volume II, corrected up to March 31, 1934, with the previous approva 
of the Local Government:— 


APPENDIX 10—Page 301 


Under the head “6. Madras States.”: 

(1) To the entry in the secand column relating to Pudukkotai ada 
the following:— 

“Village Courts. 

Courts of Arbitrators appointed for the recovery of sums due tc 
Co-operative Societies acting through the Chief Court.” 

(2) Against the entries relating to Pudukkotai, insert the following 
in the fourth column:— 

“No. 321-I-(F. and P.), dated May 15, 1929. 


Amended by No. 91-I(F. and P.), dated January 29, 1930 and 
No. 116-I.B.(F. and P.), dated February 6, 1936.” 


ee eee 


NOTIFICATION No. 2083{83—S (3) 
Dated Allahabad, March 26, 1936 


Tue following amendments aze made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government:— 


CHAPTER IL, Page 23 
In Rule 6-B as promulgated by correction slip No. 13, dated Decem- 
ber 22, 1934: 
1. To Clause (b) add the fcllowing:— 


“For summonses to be served on persons residing in Iran, the exact 
last known address of the person zo be served must always be given in 
English.” 


2. Insert an asterisk * over the word “three” in line 5 of Clause (e) 
ahd add the following foot-note— 


“> Norc—ÎIn cas of Iran the penod shall be not less than six months.” 


69 


SUMMARY OF.RECENT CASES 
[The present intention is to report. be full all cases except those merked 
l ~ with an asterisk] l 
Kamat Devi v. Dr. C. KHUDADAD ` 
S. A. 1203 of 1934, decided by Bennet and Smith, JJ., on March 4, 1936 


Civil Protedure Code, Or. 20, R. 19 and Or. 8, R. 6—Unliquidated dømages for 
breach of .contract—W hetber can be set off. against plaintifPs claim+-—Lease— 
Of a supply of water (which depended on the. repairs of the embankments) for 
a mill—Lessor bownd to carry ont usual repairs of the embankments. 

The plaintiff sued for arrears of rent on the basis of a lease in his favour. 
The property leased was a plot of land, a mill and a right to receive water 
from the main canal and the easements attached to the mill—the plaintiff 
was the owner of an easement comprising the right to receive a full supply 
of water for her mill, and the plaintiff let this right to the defendant. The 
supply of water depended upon the repairs of the embankments by the plain- 
tiff and other co-sharers. . There was no stipulation whatever in the lease 
that the lessee was bound to repair the embankments. The defendant there- 
fore, claimed a set-off on account of the connected with the repairs 
of the embankments which the defendant to do. 

Held, first, that the lease of a supply of water implies the continuance 
of that supply so far as is in the power of the lessor during the whole 
period of lease, and the plaintiff therefore had the duty to ensure that 
supply of water and to.carry out the usual repairs of the embankments 
which resulted in the supply of water to the mill. Held, secondly, that 

the set-off claimed in the present case was an admissible claim within the 
provisions of Order 20, Rule 19, Civil Procedure Code and it was not 
necessary for a set-off that it should be limited to Order 8, Rule 6, Civil 
Procedure Code. 





SHox HARAN Prasan SINGH v. Fras Faqe CHAND SARJU Prasap 
F. A. 24 of 1932, decided by Sslsiman, C. J. end Bennet, J., on Feb. 11, 1936 
Hindu Law—Joint femily—Coparcener merely renonnces bis claim to part of 
joint property—W kether extinction -of -bis joint interest brought about. 

Under the Hindu Law where a coparcener continues to be joint with 
the other members and merely renounces his claim to a part of the joint 
pro he does not thereby bring about an extinction of ownership in 
such property with the result that other members become automatically 
the sole owners of the property. Unless there be circumstances which 
amount to a complete estoppel so as to prevent the person who has sur- 
rendered his interest from claiming it, such a surrender would not have 
the effect of preventing him from claiming the property again, particularly 
:f there was no consideration for the surrender. Even if there had. been 
any consideration it may in some cases be open to a court to allow him 
to claim back the property and allow damages for the breach of the con- 
tract committed by him. ; 

Appa Pillai v. Renge Pillai, I. LR. 6 Mad. 71 and Rem Chend v. 
Mathura Chand, 19 A. L. J. 299 relied on; Chandar Kishore v. Dompet. 
Kisbore, L L. R: 16 AlL 869 referred to. .. DE 

The text of the Mitakshara, Chapter I, Section 2, Paragraph 12 obviously 
refers to the case where.a member goes out of the family on receipt of a 
part of family property, and does not support the contention that a co- 
pycener can renounce his interest. as 
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. .. SHAUKAT ALI v. SHEO GULAM 
| F. A. 18 of 1932, decided by Herries and Bajpai, JJ., on Feb. 11, 1936 


Civil Procedure Code, Or. 21, R. 63—Snit under—Sale deed by Pore 
in favour of plaintif beld voidable—W betber plaintif can plead that decree. 
bolder not entitled to sell property by reason of ber contseined in Or. 34 
R. 14, C. P. C—Or. 34,.R..14-—Suit for sale on mort gage—RelinOuishmen; 
of mortgage security—When effectrve—Transfer of Property Act, Sec. 53— 
Plea of —Whether can be taken in defence. l 

In a suit for sale on a mortgage the mortgagee made.a statement relin- 
-quishing the mortgage security and prayed for a simple money decree 
which was accordingly passed in his favour. In execution of this decre 
he attached the. mortgaged property. An objection under Order 21, 
Rule. 58, C. P. C. was filed by the plaintiff alleging that the property 
sought to be attached had been sold to him. On his objection having 
been dismissed he brought a mnt under Order 21, Rule 63, C. P. C., fos 
a declaration that the defendant was not entitled to put up the property 
to sale. Held, that Section 53, Transfer of Property Act, can be pleadec 
in defence by a creditor who had been defeated or delayed. Rom Chana 
v. Mathura, 19 A. L. J. 299 and Seth Ghunsham Das v. Umapershad, 23 
C. W. N. 817 followed. Held, further, on the facts, that the transfer 
in favour of the plaintiff was made with intent to defeat or delay creditors 
and was liable to be avoided. Held, further, that the decree which the 
defendant obtained was in satisfaction of a claim arising under the mort- 
gage and his mere declaration that he gave up the mortgage security 
unsupported since it was by any consideration might not be capable of 
enforcement and cannot be regarded as an extinguishment of the mortgager 
rights. Accordingly the-bar contained in Order 34, Rule 14, C. P. C. 
was applicable. Held, further, that on the finding that the sale deed in 
favour of the plaintiff was lable to be avoided, the plaintiff had no 
locus stendi to ask for a declaration that the defendant was not entitled 
ee as up the property to sale by reason of the provisions of Order 34, 

14, C. P. C, 


Seema E 


MUDARIK HAsaN v. IsHBI PRASAD 
E. S. A. 631 of 1934, decided by Allsop, J., on Feb. 19, 1936 


Tenancy Act (III of 1926), Sections 249, 248, 242 and 3 (13)—Orders under 
Section 47, C. P. C. passed by revenue court—To be regarded as ‘orders 
end not ‘decrees—Application under Sec. 79—Order by Assistant Collector 
—Appeal to District Judge—Whcther second appeal lies. 

Taking the definitions of the term' ‘decree’ as defined in Sec. 3(13) of 
the Tenancy Act (III of 1926) and reading it with the provisions of 
Sections 242 and 248 of the Act, it is clear that the intention of the 
Act is that orders mentioned in Sec. 47, Civil Procedure Code when passed 
by a revenue court, shall be regarded as orders and not as decrees. 
Accordingly an order passed by the District Judge in appeal from an 
order of the Assistant Collector on an application under Sec. 79, Tenancy 
fct (IM of 1926), for the execution of a decree for arrears of’ rent by 
ejectment, is an ‘order’ within the meaning of Sec. 249 and no second 
appeal lief to the High Court. ° 
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Published by Butterworth & Co., Ltd. l 


Donogh’s well-known work on the Indian Stamp. Law occupies a high 
place in the books dealing with this branch of liw and needs no introduc- 
tion to the legal profession. The present edition, as the two preceding 
ones, has been revised by that skilful commentator, Mr. K, J. Rustomji. 
Since the last edition was published in 1929, a considerable number of 
important cases on the Stamp Act have been decided, and a new edition 
was certainly called for. The new case-law has been incorporated under 
the various sections and the decisions have been fully discussed. Where 
che various High Courts have taken divergent views, Mr. Rustomji has 
examined the case-law with great minuteness and has not hesitated to ia- 
dicate what in his opinion is the correct view. The annotations maintain 
the high standard of the. previous editions and we have no doubt that the 
profession will welcome this new edition. ` Appendix A contains the 
Indian Stamp Rules, 1925, as amended upto date. Appendix B (Remis- 
sions and Reductions of stamp duty under Section 9 of the Act) has been 
wholly recast by the inclusion of the latest General Notification No. 6, 
dated September 12, 1931, as amended subsequently from time to time. 
For facility of reference marginal headings have been inserted throughout 
the Notification. The other appendices contain much useful information ' 
not easily accessible. The cases which were decided too late to be inserted 
in their proper places in the body of the work, have been noted in the 
Addenda. The preface to the present edition invites attention to. the 
leading cases and the conflict of judicial opinion which has recently arisen. 
It is interesting to read in the preface that in England it- is. unprofessional 
for counsel to take “stamp objections” unless the defect goësto the validity 
of the document.. This rule however is based upon the peculiar usage and 
etiquette of the English Bar. The printing and get-up of the book are 
excellent and it is a pleasure to consult it. _ ee 


SonocH’s INDIAN STAMP Law, REVISED, by K. J. Rustomji. 9th Edition. 


Tre PENAL Law or Barristt Inia, by Sir Hari Singh Gour, Vols. I and 
II (Central Book Depot, Nagpur, 1936, pp. 1794). Fifth edition. 


Sir Hari Singh Gour’s well-known Commentary on the Indian Penal 
Code has now passed through fiye editions. This in itself is proof of its 
great popularity with the practising lawyers. The present edition has been 
revised and rewritten where necessary. The new case-law incorporated in 
the book has been selected with care and cases which merely’ paraphrase 
the text of the sections have been discarded. This is a great advantage as 
the citations-of useless cases encumbers the footnotes and leads to waste of 
time when preparing a casé. -The increase in reports within the last few 
years, and the competition between them in reporting the largest number 
of cases has increased the bulk-of the case-law without throwing more light 
on the subject. We are glad that the author has-rejected comparatively . 
insignificant cases and saved the time of practitioners and students of law, 


/ 
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In his preface the author writes:—‘Tf this work has made any contribu- 
tion to the classification of the Indian law on the subject, it has been 
because in groping my way through the jungle of cases, I have never lost 
sight of my objective, and I am happy to find that my work has, in some 
degree, helped to fix the principle which I have striven to state, and which 
my commentary is intended to elucidate.” The claim put forward by 
the author will, we feel sure, be amply borne out by the testifhony of 
those who are versed in Criminal Law and we have no doubt that this new 
edition will be welcomed. The case-law has been re-cast entirely and in 
this respect the present edition of the work is more to be regarded as a 
new work rather than a new edition. 


THE Law or -INcome-Tax N Inon, by V. S. Sundaram of the Indian 
Audit and Accounts: Service. Fourth edition, 1936. (Butter- 
worth & Co.). 


‘Since the last edition of the bock was issued there have been several 
amendments of the Income Tax Act (XI of 1922) and the book has been 
brought up-to-date in the light of these amendments and the case-law. 
Mr. Sundaram’s book occupies a high place in the commentaries on the 
Indian Income Tax Act and we welcome this edition. . It is to his great 
credit that in a busy official career he has found time to produce a book 


` of great merit. The treatment of the subject is exhaustive and the effect 


of the case-law has been brought out in a clear manner. - The commentary 
under each section has been divided into various headings with the 
result that the particular point to be studied can be discovered easily and 
is not lost in a mass of annotations. It may be mentioned that the Intro- 


duction forms a valuable part of the book. References have also been 


- given to the English Income-tax law for the purpose of comparison, and 


this will enable the Indian practitioners to use the English cases with care 
in view of the warning of the Judicial Committee of the Privy Council 
that little can be gained by trying to construe the Income Tax Act of one 
country in the light of a decision upon the meaning of the Income Tax 
Act of another. The author has done well in incorporating separately the 
bare text of the Act and this feature will be welcomed by the lawyer who 
has to deal with Income-tax- cases.. The appendices contain much useful 
information. The printing and ger up are very neat. 


A COMMENTARY ON THE U. P. AGRICULTURISTS RELIEF Acr (XXVI oF 
1934), by Thakur Harbans Singh, Pleader, Meerut. Price Rs. 1-4. 


To write a commentary on the U. P. Agriculturists’ Relief Act is uo 
easy task. During the short time that the Act has been on the Statute 
Book the complexity and obscurity of several of its provisions have be- 
come familiar to the legal profession. ‘There is yet no case-law -to guide 
the practising lawyer, and he is no doubt eager to possess a commentary 
which will enable him to find his way oe complicated provisions 
of the Act. Wa have read Thakur Herbans $i gh’s commentary carefully 
and we can say, confidently that members- of the profession will be glad 
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` have this book. His one aim throughout has been to present the com- 
lex provisions of the Act in as clear a manner as ible. Attention 
as been drawn to the obscure provisions and the author has not shirked 
rom putting forward. his own well-reasoned views. As the author 
orrectly points out the word ‘agriculturist’ is the- foundation stone of 
he Act, and his commentary on Section 2(2), which defines this word, is 
lear and exhaustive. Where necessary the author has given examples to 
Jucidate the point involved, and he has also given references to case-law 
which can be of help .in interpreting the provisions of the Act. Each 
hapter starts with a summary which briefly reviews the scope and purpose 
ef the sections in that chapter. One af the points raised by the au or has 
xen judicially determined in the way suggested by him. In the case of 
Rem Ghulam v. Bandu Singh, (1936 A. L. J. 465) it has been held by 
Allsop, J. that for the purposes of Section 5 of the Act the meaning of the 
yord ‘decree’ in the first Proviso to Section 3(1) is the decree for instal- 
ments and not the original decree which is converted into a decree for 
nstalments. We have no doubt that the legal profession will find the 
book exceedingly useful. A critical note on Section 14 of the Encumbered 
Estates Act (XXV of 1934), is supplied (free of charge) with this book. 


Tre Oprum Acr (Act I oF 1878), AND THE BENGAL OpruM SMOKING 
Acr (X oF 1932), by K. M. Bhattacharyya, M.A., B.L., Pleader, 
Serampore. Second edition, pp. 280. Price Rs. 2-8. (Eastern Law 
House, Calcutta). l 
This is a handy commentary on the Opium Act (I of 1878). Since the 

publication of the first edition in 1931, important changes have been made 

in the Opium Act (I of 1878) in its application to Bengal by the Opium 

(Bengal Amendment) Act V of 1933. To meet the requirements of other 

Provinces the Opium Act as amended by the Dangerous Drugs Act (Il of 

1930), has been incorporated. The Bombay Act (II of 1923) and the 

Burma Act (VII of 1909), which amend the Opium Act in those Pro- 

vinces, have also been included. ‘The book is therefore of all-India utility. 

The present edition has been largely revised and brought up-to-date so 

far as the case-law is concerned with the result that the size of the book 

has increased. Important matters such as cases of conspiracy, confession 
made by accused persons, evidence of informer and spy, admissibility of 
statements made by accused persons before investigating officers, use of the 
case diary, partnership contracts regarding excise business etc. have been 
ably discussed in their appropriate places. The important subject of the 

o of opium has been fully dealt with in a systematic manner, and 
annotations under the various sections have been written with great 

care and thoroughness. Under each section there is a heading ‘Amend- 

ment’ which concisely gives the history of the section from the point of 
view of legislative changes. The Comparative Table giving parallel refer- 
ences to all the official and non-official journals, the table of cases and the 
exhaustive Index considerably enhance the utility of the book to the prac- 

tising lawyer. -We have no doubt that the present edition will be found s 

very useful by the members of the Bar as also Excise Officers. 


74 | : 


INDIAN ComMPANTES Law AND PRACTICE INCLUDING Forms AN 
PRECEDENTS, by S. R. Davar, Advocate, High Court of Bombay 
Foreword by Mr. Justice Kaina of the Bombay High Court. (Butter 
worth & Co., Two Volumes, pp. 1207+700). 


The author of these volumes has been in touch with Company Lav 
and Practice for over thirty years, first as an Accountant and Professo 
and later as a practising lawyer. As a result of his ripe experience h 
has now produced this exhaustive work on Indian Companies Law an: 
Practice. It is not written as a commentary on the Indian Companie 
Act, section by section. This departure from the normal method enable 
the author to divide the subject in the best manner possible, and deal wit! 
the various branches of company law in a clear, logical and exhaustiv 
manner. Complete statute law is included together with Rules of variou 
High Courts under the Act. The case-law, Indian and English, is full 
dealt ‘with. The various Agreements, and numerous Forms in use il 
connection with Company Work, Company Practice and Company Pro 
cedure in Indian High Courts, including petitions, affidayits etc. ar 
appended. It is thus clear that the forms and precedents cover a larg 
field. A special feature of the book is that the Managing Agency Agree: 
ment Clauses have been examined and comments offered as to their us 
and effect. These volumes cover a wide range and in the skilful hand: 
of the author the whole subject has been treated fully and ably. Th 
book will undoubtedly form a valuable acquisition to the library of a 
company lawyer. ‘The printing and get-up are excellent. 
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Studies in Ismaili Law 
MARRIAGE OF MINORS 
By AsaF A. A. FYZEE - Be. 
Marriage, being a civil contract in Mohammedan law, ordinarily it is 
ecessary, that both parties to it should have attained majority. But under 
in circumstances the marriage of two minors, or a marriage between 
o persons, one of whom is a minor, is also permissible. — 
A minor can only be given in marriage by a lawful guardian. Such 
dian in Sunni (Hanafi) law is successively =~. 
(1) the father, | 
(2) the father’s father how high soever, 
(3) the brother and other male relations on the father’s side in the 
rder of inheritance, a 
(4) the mother, maternal aunt and other mate relations within 
prohibited decrees; and ` 
(5) In default of all the above, the ruling authority’. Maliki law 
icts guardianship to the father alone; Shaf’i law, to the father and 
dfather?. “In the Shia (Ithna Ashari) law however, none but “a 




















bulugh, the option of puberty. After consummation the right is lost; 
niess it can be shown that the minor consummated the marriage, without 
knowing his or her rights*. 

Ismaili law is, however, stricter in this respect than the Hanafi or 
Ithna Ashari law. It lays down that ae 

(A) The marriage of minors is valid only if it is performed under 
the guardianship of the father, or the father’s father, dr an agent specially 
appointed in this behalf by the father or the father’s father. 
(B) If such marriage is performed by any other person, it is totally 

f } 


void. l 

(C) If after such marriage cohabitation has taken place, the parties 
should be immediately separated; and the parties to the marriage have no 
rights of inheritance over one another. : 

These rules are to be deduced from the following extracts from five 
authoritative Ismaili. Texts: 1. Da‘eimwu'l-Islam; 2. al-Yanbu; 3. al- 
Igtisar; 4.- Kitabwl-Hawashi; 5. Majmu'w’l-Figh. 

Extracts 
I. From the Da‘eimel-Islem of Qadi Abu Hanifa an-Nu‘man b. 


1 Hamilton's Hedeys, 36-39; Baillie, i, 45, 46; Mulla, paras. 207-212; Fitrgerald, 56-60; 
Tyabji, 143-155; Wilson, pare. 93, : 
3 Baillie, i, 45, foot-mote 5; Tyabji, 150-151; Md. Yusoof, Tagore Lectures for 1991-92, i, e 


£8, paa. 1136. 
illie ii, 6-7. 
“Mulla, para, 210 
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Muhammad, Volume II, Book of Marriage, Section on Marriage by Guar 
fia, 


(It is related) from him (Ja‘far b. Muhammad as-Sadiq, peace be o 
him). He said: The giving in marriage by fathers is binding on thei 
sons and daughters if they are minors. But they (the fathers) have D 
such authority when they (the sons and daughters) attain majority (c 
puberty). e 

I. From al-Yønbw of the same author. Volume O, Book of Marr> 
age, Section on Nikah by Guardians. - - 

The father’s giving in marriage is binding on their minor sons an 
daughters. They have.no such authority when tbey (the minor children 
attain puberty. ‘The father’s facher is in the place of the father for tb 
purpose of giving away a minor girl in marriage, and he (the grandfather 
is preferable for the ‘sqd’ (the actual contract of marriage). If both (ix 
the father and grandfather) perform marriages together (that is, at tb 
same time), the marriage by the fitst of them is valid. If a person othe 
than the father or father’s father give in marriage a minor boy or girl, tb 
marriage shall be void; and there shall be no right of inheritance betweer 
them, and his pronouncement of talag shall not affect them. 

UY From «-Iqtiser of the same author. Volume I, Book o 
Marriage. l : 

The performance of marriage by fathers or paternal grandfathers o. 
children is valid.: None but the father or the father’s father can perform 
the marriage of a girl. ! n ga 

IV. From the Kitebwl-Hewashi (A collection of glosses attribute: 
to Aminji b. Jalal). Volume II, Book of Marriage, Subject of Nikah by 
Guardians, 


If a person other than the farher or father’s father gives in marriage 
a minor boy or a minor girl, such #ikāb is void, and there is no right od 
inheritance between them. If both become major, and he cohabits with 
her and has intercourse with her, she becomes entitled to abr, but they 
should be separated. 

V. From the Majms'wl-Figh (attributed to the 24th dei, Yusuf 
Najmu’d-din b. Sulaiman. See Ivanow, Guide to Ismaili Literature, 
No. 276, page 66). Volume II, Book of Marriage, Section on Nikah by 
Guardians (ewltys). | 

Whoever gives in marriage his son while the son is a minor, such 
marriage is valid. But the father’s pronouncing telég (on behalf of his 
minor son) during his minority is. void. A father is competent to marry 
his minor son to another man’s minor daughter, if the girl’s father does 
so. Minors’ #ikab-is-void if it is not performed by their fathers. 

In the Mukbtaseru’l-Musannif, he says....(This passage is identical 
with the extract No. IV from the Hewashi). 

- From the answers of Sayyid-ni an-Nu‘ min: | l l 

You ask me with regard to an orphan minor girl: Can a qédi: or any 
other person give her in marriage iri case of necessity? 

As to a minor girl, none can give her in marriage, save her father or 
father’s father, or he whom both or either of them have appointed an 
agent for the purpose of giving her in marriage. None beside them can 
give her in marriage; and if such marriage is performed, the qadi should 
veparate ber from one who has married her. .If he has had intercourse 
with her, dower becomes due to her from him. 


° —Bombay ‘LeweRe porter 


SUMMARY OF RECENT CASES 


[The present intention is to report in full all cases except those marked 
i with an asterisk] 
o MEGRAJ AGARWALA 1. Harni KisHan Das 
Civ. Rev. 479 of 1935, decided Py Bajpai, J., on Merch 27, 1936 


Chil Procedure Code, Sec. 115—Suit bronght at a certain place in violation of 
contract between the parties—Lower court, bolding that it bas jurisdiction, 
tries the suit on merits—W betber High Court should interfere in revision— 
o Act, Sec. 73—Contract of ‘sale of goods—Breach—Measure of 

smages. 


Where there are two courts, both of which would normally have juris- 
diction to try the suit, the parties may be allowed to agree among them- 
selves that the suit should be brought in any of those courts and not in 
the other. The object of parties entering into a contract of this nature 
is to afford facility or convenience either to both the parties or to one of 
the parties, and it is unfair that any one of the parties should resile from 
the contract entailing hardship and inconvenience to the other party. At 
the same time it is common ground that the other court also has jurisdic- 
tion, and when it is found that the court below, holding that it has 
jurisdiction, has tried the merits of the case between the parties, it would , 
not be proper’ for the-revisional court to interfere and to entail fresh 
hardship on both parties. 


In the case of breach of contract of sale of goods, if there was an ` 


available market for the goods at the date of breach, the damages must 
be based on the difference between the market price and the contract price. 
Erroll Mackey v. Kameshwar Singh, A. I. R. 1932 P. C. 196 followed. 





ABDUL SATTAR v. ONKAR NATH ) 
Civ. Rev. 93 of 1935; decided by Niematullab, J., on March 25, 1936 


Provincial Insolvency Act, Sec. 54—Mortgage executed by insolvent prior to 
adjudication in favour of a creditor to secure previons end fresh advences— 
Fictitions sums forming pert of consideration—Mortgage to be ennulled under 
Section 54—Insolvency—Legal practitioner appointed receiver—Himself con- 
ducts case—Whether legal practitioner’s fee can be taxed as costs. 

| Where prior to their adjudication as insolvents, the insolvents took a 
fresh advance from one of their creditors and executed a mortgage of their 
immovable property in his favour to secure the sum previously due to 
him together ‘with the fresh advance, and two fictitious amounts also 

~ formed part of the consideration, so that the total amount of the mort- 
gage-money be nearly equal to the value of the property, and the other 

_ _ creditors may not be able to recover their debts to any appreciable extent 

-bý sale of the equity, of redemption: --Held, that on these facts the case 

_was onë in which the insolvents transferred practically thé, whole of their- 
immovable property with a view to giving preference to one Of their cre- 
ditors over the others, and the mortgage must be annulled under Section 
§#, Provincial Insolvency Act. s 


Cad 
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Where a legal practitioner was appointed receiver of the estate of an 
insolvent and he applied under Section 54 of the Provincial Insolvency 
Act, for annulment of a mortgage executed by the insolvent, and the 
receiver himself conducted the case, and the ingolvency court directed 
that legal fees be taxed as costs even though the receiver did not pay 
this sum to any legal practitioner., Held, that a legal practitigner’s fee 
cannot be taxed as ordered by the lower court. According to the rules 
only such sum can be taxed as legal practitioner’s fee as has been actually 
paid and certified by the legal practitioner to whom it has been paid, and 
these conditions are not fulfilled m the present case. 





GopaL Devi v. Lacuimd SHANKER 
S. A. 1582 of 1933, decided by Bajpai, J., on March 12, 1936 


Transfer of Property Act (IV of 1882), Sec. 91(f), before its emendment by 


Act XX of 1929, end Civil Procedure Code, Or. 34, R. 1—Swuit for sale on 
mort gage—‘Attaching creditor nat tmpleaded—Effect of non-joinder (assum- 
‘ing ‘attaching creditor to be necessary perty). 


A creditor, who held a simple money decree, attached the property of 
his debtor, which was subject to a mortgage. Subsequent to the attach- 
ment the mortgagee brought a suit on the bdsis of the mortgage without 
impleading the attaching creditar and obtained a decree for sale. Held (on 
the assumption that prior to the amendment of Section 91, Transfer of 
Property Act (IV of 1882), by Act XX of 1929, the attaching creditor 
Was a necessary party in a mortgage suit), that the result of such a non- 
joinder cannot be fatal to the rights of the mortgagee, but the obvious 
result would be that the rights af the attaching creditor would not in 
any way be affected by the decree in the mortgage suit. 

Hukum Singh v. Lallanji, I. 1. R. 43 AlL 204 relied on. 


Dae 


Wart Mowanacap v. BATUK 
S. A. 1366 of 1933, decided by Herries, J., on March 10, 1936 


Easements Act, Secs. 28, 33 and 35—Interference with free passage of light and 


air—W hen actionable. 


The second and the third Explanations to Section 33, Easements Act, 
are confined to easements of light and air and from a perusal of these 
explanations it is clear that no interference with the free passage, of light 
and air is actionable unless such inzerference is of a substantial character. 

Section 35, Easements Act, makes it clear that an injunction cannot 
be granted in the case of an actual interference unless there is an action- 
able interference with the easement within the meaning of Section 33 of 
the Act. Durga Prashed v. Lachmi Narain, A. I. R. 1924 All. 394, Sura} 
Narain v. Kalyan Das, A. I. R. 1929 AIL 430 and Gejedher v. Kishori 
Lal, 13 A. L. J. 385 relied on; Kunni Lal v. Kundan Bibi, 4 A. L. J. 477 
dissented from. 


e : 
' e 
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SUMMARY OF RECENT CASES 


[The present intention is to re in full all cases except those merked 
witd an asterisk.] 


7 JANG BAHADUR SINGH v. BaspEo SINGH 
S. A. 1133 of 1532, decided by Niematullah and Collister, J], on April 
18, 1936 


Contract Act, Sec, 134—Snit for pre-em ption decreed—Vendees appeal to High 
Court—Delrvery of possession Stayed on furnishing security —Security bond 
in favour of Registrer of High Coxri executed—aA pb peal dismissed—Pre-emptor 
obtains possession—Suit to recover mesne profits by enforcement by security 

ty contended that be was dischsrged in consequence of pre-emp- 

tor’s failure to institute suit against vendee within Henttation—Sec, 134 fn- 

applicable to the circumstences of the case—Pre-em ptor eccordingly entitled 
to enforce security bond. 

On a suit for pre-emption having been decreed by the trial court, the 

vendee preferred an appeal in the High Court. The successful pre-emp- 


was granted on condition of the vendee furnishing security for any loss 
resulting to the pre-emptor from the order of stay. In these circum- 
tances a security bond purporting to be in favour of the Registrar of the 
High Court was executed, and the surety empowered the pre-emptor to 
enforce the bond by instituting a suit for recovery of damages and costs 
by sale of the hypothecated property. The vendee’s appeal was eventually 
dismissed and possession was delivered to the pre-emptor. Subsequently 
the pre-emptor brought the Present suit for enforcement of the security 
bond and claimed mesne profits for three years by mle of che pre ae 
-pothecated., Fie impleaded, as defendants, the surety and the vendee. The 
surety contested’ the suit ier alig on the ground that he was discharged 
in consequence of the failure of the pre-emptor to institute a suit for 
mesne profits against the vendee within limitation. Held, that Sec. 134, 
Contract Act, was not applicable to the circumstances of the present case 
and the plaintiff pre-emptor was entitled to enforce the security bond. 


| iio 


Baspgo v. Sayama CHARAN 
S. A. 925 of 1934, decided by Herries, J, om April 9, 1936 


Malicions prosecution—Sult for—Prosecution without reasonable and probable 
cause—Burden of proof. 

In cases of malicious prosecution it is always for the plaintiff to establish 
affirmatively infer alia that the prosecution was brought without reasonable 
and probable cause. If the plaintiff fails to establish this the case must be 
dismissed even if no evidence is called on behalf of the defendante 

The defendants made a report to the police alleging that on a certain 


80. 


=? 


"r 


s! 


plaintiff was present at the marpit, but on the other hand the court was 
far from satisfied upon the plaintiff’s evidence that he was not ‘at the. 
scene of the occurence. Held, that in these circumstances it was quite 
impossible to hold that the plaintiff had discharged the onus which the 
law cast- upon him and that being so his claim must fail. © 


~ 





BHAWANI Prasan v. BAHAL SINGH 


L. P. A. 53 of 1933, decided by Sulaimah, C. J. and Bajpai, J.;' or March 4, 1936 


at 


' plaintiffs raised for the first time a new point that under Section 201 (3) 


of the old ‘Tenancy Act (Il.of 1901) there was a conclusive presumption 


time when the appeal was before the lower appellate court the new Act 


had come into force and that court was no longer handica by the 


apa as regards presumption in Section 201(3) of the old Act, which 
been dropped in the-new Act, and was therefore entitled to apply the 
provisions of the new Act and go into the merits. Held, in Letters Patent 


_ Appeal, that the view taken by the single Judge was correct. 


SP en f F 
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_ HIGH COURT NOTIFICATION - 
ENGLISH (CIVIL) DEPARTMENT ` 
` NOTIFICATION No. 2673* n 3 
Dated’ Allahabad, April 22, 1936 


Tre following amendments are made in Volume I of the General 
ules (Civil) corrected up to March 31, 1934, and in Volume W, cor- 
up to January 31, “1926, with the previous approval of the local 
vernment. 





VoLumMe I 


I.. In Appendix 4, List A— 


(i) Add the following new entries under Part V on page 60 = 

o. 23 as promulgated by correction slip No. 24, dated March 16, 1935: 
V 24 Register of applications received from Collector under 
Section 6 of the United Provinces Encumbered Estates 
Act No. XXV-of 1934 (Form No. 166 of these rules). 


V ` 25 Letter to Collector under Section 8(3) of the United: 
Provinces Encumbered Estates Act No. XXY of aa 
(Form No. 168.of these rules). 


V  26' Notice under Section 11 of the United ee Ha- 
cumbered Estates Act No. XXV of 1934 (Form 
No. 170 of these rules). 


V 27 Form for sending the decrees to ie Collector under 
Section 19 of the United Provinces Encumbered 
Estates Act No. XXV of 1934 (Fong No. 171 of 
these tules). 


y 28 Register of appeals and aena R A 46 
of the United Provinces Encumbered Estates - Act- 


‘No. XXV of 1934 (Form No. 172 of these rules). 


(ii) Add the following entry under Part IX on page 63 after entry 
No. 13: 


IX 14 Notice under ‘Seaton 11 of the United Provinces En- 
- cumbered Estates Act No. XXV of 1934 (Form No. 
170 of these rules). i 


(iii) Add the following new entry under ‘Part XXI « on page 69, 
after XXII-106: 
XXU-107 - - Form for calling upon the applicant to submit a aiite 
statement under Section-8 of the United Provinces 
Encumbered Estates Act No. XXV of 1934 (Form 
No. 167). 





*Publshed in Gorernment Garette, dated Allahabzd, April 25, 1936 
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(#v) At the end of list A on page 69 add the following: 
Description of forms 
Part Number Part XXIV—Trilingual—English, Urdu and Hindi— 
Civil— 

XXIV 1 Notice under Section 9 of the United Provinces Encum- 
bered Estates Act No. XXV of 1934 (Form No. 16% 
of these rules). 

I. In Appendix 4, List AA: 

: (i) Add the following new entry after the entry relating to the 

form V-22 on page 70: i 

V-26 Notice under Section 11 of the United Provinces Encum- 
bered Estates Act No. XXV of 1934 (Form No. 170). 

(#) Add the following new entry after the entry relating to the 

form IX-13 on page 70: 

IX-14 Notice under Section 11 of the United Provinces Encum- 

- bered Estates Act No. XXV of 1934 (Form No. 170). 
(ïi) At the end of the list AA add the following new entries after 

the entry relating to form No. XXII-93 on page 71: 
XXIN-94 Notice under Section 11 of the United Provinces Encum- 
. bered Estates Act No. XXV of 1934 (Form No. 170). 

XXIYV-1 Notice under Section 9 of the United Provinces Encum- 

bered Estates Act No. XXY of 1934 (Form No. 169). 

II. At the end of Appendix 4, List B, add the following new entries 

on page 76 after entry No. 165 as promulgated by correction slip No. 24, 
dated March 16, 1935: 


“166. Register of applications received from Collector under Sec- 
tion 6 of the United Provinces Encumbered Estates Act No. XXV of 1934. 


167. Form for calling upon the applicant 'to submit a written state- 
ment under Section 8 of the United Provinces Encumbered Estates Act 
No. XXV of 1934. 


168. Letter to Collector under Section 8(3) of the United Provinces 
Encumbered Estates Act No. XXV of 1934, 


169. Notice under Section 9 of the United Provinces Encumbered 
Estates Act No. XXV of 1934. 


170. Notice under Section 11 of the Unitéd Provinces Encumbered 
Estates Act No. XXV of 1934. 


+ 171. Form for sending decrees to the Collector under Section 19 of 
the United Provinces Encumbered Estates Act No. XXV of 1934. 


172; Register of appeals and proceedings under Section 46 of the 
United Provinces Encumbered Estates Act No. XXV of 1934. 
IV. In Appendix 4(c) add the following new -forms at the end: 
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-` FORM No. 166 ` 


Register of applications received from the Collector in the Court of the 
Special Judge, grade, under Section 6 of Act XXV of 1934 


fete | E 

a a 14 “3 

ih: ? aj nt ] oe i 
p 3 Y is 

te ji will f | $ 





Nore—lIf a case is decided on compromise or on a reference to arbitration 
indicate in remarks column. l 
(Printed—Part V—24). 





FORM No. 167 


Form for calling upon the applicant to submit a written statement under 
Section 8 of the Encumbered Estates Act ` 


IN THE COURT OF THE SPECIAL JUDGE, I/II grade ...... 


To 
(Name, description, and place of E TE s 
WHEREAS an application made by youļon behalf of son 
of resident of , requesting that the 
provisions of the Encumbered Estates Act be applied to the estate, has 
been forwarded to this Court by the Collector ...... , under Sec- 
tion 6 of the Encumbered Estates Act (Act XXV of 1934), as amended 
by Act IV of 1935, you are hereby required to submit to this Court by 
(NE: act sue , 193 , a written statement duly verified containing, so far 
as may be practicable — 
- (a) Full particulars respecting the public and private? -debts to which 
_ you are subject, or with which your immovable property or 
any part thereof is encumbered; 
(b) the nature and extent of your proprietary, rights in Pere 
£e) the nature and extent ‘of your property which is liable to 
attachment and sale ‘under Section 60 of the Code- of Civil 
“Procedure, 1908, ‘exclusive of your Poa rights ir 1n hand; 
“and 
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(d) the names and addresses of yout creditors, so far as they ar 
known to or can be ascertained by you. 
You are warned that your application may be dismissed if the require» 
written statement is not filed within time. 
Se Judge, 





Ill grade, 
ae ea sare Distric 
(Printed—Part KXI—107). 
FORM No. 168 
Form for informing the Collector that the application of a debtor bas beer 


dismissed unger Section 8(3) of the Encumbered Estates Act 


THe .COLLECTOR, 


WHEREAS......... Son Of. anaes resident of ...... who wa 
called upon to submit to this Court a written statement under Section £ 
of the Encumbered Estates Act (Act XXV of 1934) as amended by Ac 
IV of 1935, by the ........ 193 , has failed to submit the same, or 
has not furnished the information referred to in the Proviso to Sub 
‘section (2) of Section 8, without any reasonable cause, his applicatio1 





dated .193 , made under Section’4 of the aforesaid Act ha: 
been dismissed. 
Special Judge, 
IU grade, 
4 EII ae ous. es Districn 
(Printed—Part Y—25). 
FORM No. 169 
Form of none under Section 9 of the United Provinces Encumbered 
l Estates Act 

a NOTIFICATION 

MISCELLANEOUS 


- WHEREAS an application under Section 4 of the United Provinces 
-Encumbered Estates Act, 1934 (Act XXV of 1934) as amended by Act 
IV of 1935 has been presented by|on behalf of . . son 
Ole Daai ad. we resident of. ... . . in the ..... district, request- 
ing that the‘ provisions of the United Provinces Encumbered Estates Act 
-be applied -to him. 

Notice is hereby given under Section 9(1) of the United Provinces 
Encumbered Estates Act, 1934, as amended by Act IV of 1935, that all 
„persons having claims in respect af private debts both decreed and un- 
‘decreed against the person or‘property-of the said . ...., should present 

* to the® undersigned, within three months from the date of publication of 
this notice in the Gazette, written statements of their claims, in default 
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£ which every claim decreed or undecreed against the said applicant shall 
xe deemed for all purposes and on all occasions to have been duly discharged 


ander Section 13 of the said Act. © 
Special Judge, 
III grade, 


Part XXITVY—1. _ = 


FORM No. 170 


Form of notice under Section 11 of the United Provinces Encumbered 
Estates Act 


WHEREAS an application has been made bylon behalf of.......... 
gon Of........00-- resident of .........-. in the district of. .......- 
under Section 4 of the Encumbered Estates Act: 


Notice is hereby given under Sub-section (1) of Section 11 of the 
said Act that the property of which particulars are stated in the schedules 
annexed hereto has been specified by the applicant under Section 8 or by 
claimants under’Section 10 as being the property of the said..........5 

Any person having any claim to the said property should within three 
months of the -~ , being the date of publication of this notice 
-n the United Provinces Gazette, make an application to the undersigned 
stating his claim. 


SCHEDULE A. 
Debtor's. proprietary rights in land 
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FORM No. 170— (continued) a 
ia T SCHEDULE B n 
Debtor’s property which is liable to attachment and sale under Section 6: 
of the Code of Civil Procedure, 1908, other than proprietary 
rights in lend. l 


cat Nature of the property Extent of the applicant’s interest 





I 2 3 





- Special Judge, 


III grade, 
i a PE EE Er E District 
Printed—Part V—26. oS 
Part [X—14, 
Part XXII—94, 





FORM No. 171 | ' 


Form for sending the decrees granted by the Special Judge to the Collector 
for execution under Section 19 of the Encumbered Estates Act ` 


IN THE COURT OF THE SPECIAL JUDGE, I/II grade..... ., 


WHerEAs 4 decree has|decrees have been granted under Section 14(7) 
of the Encumbered Estates Act (Act XXV of 1934) as amended by Act 
IV of 1935 on an application made bylon behalf of son of . . 
resident of .. ... .a copy|copies af the decree|decrees together with a 
copy of a statement showing the debts ranked in order of priority by 
this Court, and copy of statement showing the nature and extent of the 
Property mentioned in the notice under Section 11 of the Act, which has 
been found liable to attachment, sale or mortgage in satisfaction of the 
debts of the applicant are herewith sent to the Collector... ... for 
execution under Chapter V of the said Act. 

Special Judge, 
I|II grade, 
ee ee ee ates nica ct District 
/(Printed—Part, V—27). 7 * Pea a 
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“oa 7 7 FORM No. 172 | ` ae Riek 


— e - 


COURT OF DISTRICT JUDGE OF....... .... a 
egister of appeals and proceedings under Section 46 of Act XXV of 1934 









itt e eae 
28 f 
3% d ; 
TH at eee 
SEE : F 3 
grees! § ; Í 5 
9 10 11 12 


Nore—lIf a case is decided on compromise or on a reference to arbitration, 
indicate in remarks column. 

2. Proceedings under Section 46 to be entered in red ink with suitable 
variations under appropriate heads. 

(Printed—Part Y—28). 





i Vorum: II aa Dn 
At the end of Appendix A, Part DI on page 54, add the following 
new entry: : 
94 .. Notice under Section 11 of the United Provinces, Encum- 
bered Estate Act No. XXV of 1934 (Form No. 170 of these rules). 


NOTIFICATION No. 2303|35 (4)—6 (5) 
Dated Allababad, April 7, 1936 


IN continuation of Court’s Notification No. 6621|35 (¢)—12(1), 
dated November 25, 1935, and with the previous approval of the Local 
Government as required by Section 126 of the Code of Civil Precedure, 
the following amendment is made in the rules framed by the High Court 


| 
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of Judicature at Allahabad under Section 122 of the Code of Civil Pro 
cedure: 


ORDER XVI 


© In dig first line of the illustration to Rule 22(2) add the words “os 
railway” after the words “post office.” ; 3 


NOTIFICATION No. 2489|P-6 
Dated Allabakad, April 16, 1936 


THE following amendments are made in the Géneral Rules (Civil). 
Volume I, corrected up to March 31, 1934, with the previous approval of 
the Local Government: l l 


CHAPTER J 


In Paragraph 1 of Rule 3 on page 1: 

(1) For ae comma in the third line substitute a full stop. 

(2) In lines 3—5 for the words “and these hours shall not be altered 
except under special sanction granted by the High Court,” substitute the 
following: l 

“The Presiding Officer may extend the time for judicial work where 
necessary, and especially when the work of the Court is in arrears; but 
the Court should not sit later than 5 p.m. for judicial work.” 


NOTIFICATION No. 2690/172—3 (2) * 
Dated Allababad, April 22, 1936 - 


Tue following amendment is made in the Rules of Court of January 
18, 1898, revised and corrected up to December 3, 1931: 
APPENDIX XIV 


At the end of the list of standing commissioners to take affidavits 
and affirmations and the acknowledgments of married women in England 
and other countries, add the following on page 274: ` 











Eric Glendinning 
Cowell. 


Royal Insurance Build- 
ings, 109 Queen Street, 
Auckland, C. I, New 
Zealand. 


April 18, 1936. 








“Published in Government Garetze, dated Allahabad; ` May 9; .1936 
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89 
REVIEWS 


THe Law RELATING TO ACCOUNTS IN DRN Toa TOGETHER WITH 
APPENDICES RE: METHOD AND MANNER OF ACCOUNTING IN Com- 
“MERCIAL CIRCLES, MERCANTILE TERMS AND ABBREVIATIONS AND 
Move. Pieapines. Revised, enlarged and brought up to date. By 
P. “Srinivasa Aiyangar, B.A., B.L. Third Edition. Globe Publish- 
ing Company, Law Publishers, Madras. Price Rs, 3. 

This is a handy treatise enunciating and illustrating the principles 
governing the subject of ‘Accounts.’ “The book is divided into eighteen 
chapters, viz., Settled Accounts; Accounts stated; Mutual, Open and Cur- 
rent Accounts; Limitation; Acknowledgment; Payments constituting; 
Acknowledgment of debts; Payments and the Law of Appropria- 
tion; Evidentiary Value of Accounts; Proof and production. of 
Accounts; Cause of action and procedure in suits based on Accounts ° 
and in suits depending upon the taking of Accounts; Principal 
and Agent; Partners; Managers and members of a joint Hindu family; | 
Guardian and Ward; Executors, Administrators and legatees; Trustees and 
persons interested in the Trust property; Receivers and parties interested 
in the estate; Mortgagor and mortgagee. We have reproduced the con- 
tents of the book in order to give a complete idea of the wide and useful 
range of topics covered by this book. This new edition has provided the 
author with an opportunity for over-hauling the book, incorporating 
therein the effects of the recent changes in the statutory provisions such 
as the Indian Partnership Act, Limitation Act etc. The book is full of 
matter with which a lawyer has to familiarise himself in every day prac- 
tice and the new edition will be welcomed by the Bar. ‘There are four 
useful appendices, viz., Accounting in Commercial Circles; Gl of 
Mercantile Terms; Model Pleadings for claims of Accounts; Model Plead- 
ings for caine depending upon the taking of accounts, 


THOUGHTS ON PROFESSIONAL CONDUCT. By N. H. Paridia, M.A., LL.B., 
Attorney-at-Law, High Court, Bombay, sometime Dakshina Fellow, 
The Gujarat College. Price Rs. 2. Published by N. H. Pandia, 121, 
Medows Street, Fort, Bombay. 


This is‘a handbook of professional conduct. ` The topics dealt with 
are, viz., The Tout; Advertisement; Duty to clients; Conflicting Interests; 
Clients’ Moneys; Duty to the Court; Duty to the Profession; Law Asso- 
ciations and Ideals of the Profession. All these topics have been ably dealt 
with and the book makes very interesting and instructive reading. 


THE YEARLY DIGEST oF INDIA AND SELECT ENGLISH Cases (1935). By 
R. Narayanaswami Iyer (Madras Law Journal Office, Madras) and 
CuRRENT Law Dicest (1935). By B. N. Ghosh aes Law 
Digest Office, Calcutta). 

We acknowledge receipt of these Digests for. 1935 which teem toe 
haye been carefully. piepers and are neatly printed. 
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Law oF ARBITRATION IN BarrisH Inpa. By P. L. Paruck, B.A., LL.M., 

Attorney-at-Law, High Court, Bombay. Price Rs. 5. Messrs. N. 

M. “Tripathi & Co., Booksellers and ee Princess Street, Bom- 

bay. 

The two main statutory enactments which deal with the Law of 
Arbitration in British India are the Indian Arbitration Act of 1899 and 
the Second Schedule of the Code of Civil Procedure. Parts I and II con- 
tain a complete commentary on these Acts. The commentary has been 
well arranged and is clearly written. The facts of important cases are 
set out as illustrations. The important topic of “misconduct” of arbitra- 
tors has been exhaustively dealt with. Part II deals with References 
under Particular Acts. The appendices contain (1) Indian Arbitration 
Act, 1899; (2) Indian Arbitration Amendment Act of 1933, (3) English 
Arbitration Act, 1889, (4) Administration of Justice Act, 1920, (5) 
English Arbitration Act, 1934. 


“ "Tre Cone or Civa Procepure. By L. B. Bhopatkar, M.A., LL.B., Vice- 
_ Principal, Law College, Poona. Second Edition. Price Rs. 5. Pub- 
lished by the author at Balwantashram, 322|1, Sadashiv Peth, Poona. 


The text of the Code has been arranged and explained in a manner 
not as a rule met with in other books on the subject.- “The provisions of 
the Code are grouped in four parts as follows:— 

Part I deals with the provisions of the Code relating to suits. 

Part II deals with the provisions relating to Reference, Review, Appeals 
and Pensions. l 

Part IMI deals with the provisions relating to Execution. 

Part IV deals with provisions relating to Miscellaneous Matters. 

. All important topics are discussed in separate chapters with Prefatory 
Notes, wherever necessary, and the more important of the Model Forms 
are given in their proper places. ‘The author has taken pains to make the 
comments clear and concise. 

Part V contains the Question-papers set at the 2nd LL.B. examination 
of the University of Bombay for the years 1924 to 1935. Though the 
books seems to have been primarily intended for the use of the students 
the practising lawyer will find in it an able and clear analysis of the 
procedural law. 


THE Law oF Promissory NOTES og THe NEGOTIABLE INSTRUMENTS 
Act aS APPLICABLE TO Promissory Notes. By T. R. Venkatesa 
Aiyar, B.A., B.L. Third edition. Copies available at Eastern Law 
House, Calcutta. 


The Negotiable Instruments Act (bare Act) has been-set forth in 
extenso in Part I; and such sections and portions of sections of the Act 
as are applicable to promissory notes are reproduced in Part I, which 

e contain$ an exhaustive and clearly written commentary on those sections. 
In this edition the notes have been re-written in the light of recent deci- 
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sions and legislative changes. The relevant provisions of the Indian Part- 
nership Act have been referred to in appropriate places. There are three 
useful appendices, viz., Of Stamp; Of Limitation; Of Procedure. The 
index has been considerably improved.. On the whole this book will be 
a useful addition to the commentaries on this branch of law. 


Tre Law or TRANSFER IN Barris INpbia. By Anand Swarup and G. C. 
Dass. Messrs.. Jai Prakash Nath & Co., Booksellers and Publishers, 
Meerut. Price Rs. 1-4. 


This book is primarily intended for law students. It is written in 
the form of Questions and Answers and complicated questions have been 
fully dealt with. In all 176 questions have been answered. The majority 
of the questions have been T E the examination papers of various 
Universities. This is an excellent book for a rapid revision of the subject 
from the point of view of an examination. 


THE Punyas RELIEF OF INDEBTEDNESS Acr (VII of 1934) WITH THE 
Usurious Loans Act, 1918, aND THE PUNJAB REGULATION OF 
Accounts Act, 1930 AND RULES FOR THE DEBT CONCILIATION 
Boards. By Dr. Khalifa Shuja-ud-din, M.A., LL.D., Bar-at-Law and 
N. K. Iyer, M.A., B.L., Lahore Law Depot, 5 Kachery Road, Lahore. 

This book aims at presenting a connected account of the law relat- 
ing to creditors and debtors in the Punjab. The commentary on the Pun- 
jab Relief of Indebtedness Act has been supplemented by notes on Usurious 

Loans Act of 1918 and the Punjab Regulation of Accounts Act of 1930. 

The rules made by the Local Government under the last named Act have 

also been incorporated. The notes under each section have been given 

under appropriate headings and sub-headings. We have no doubt that 
the book will prove useful to legal practitioners in the Punjab. 


THE Law oF ARBITRATION IN BairisH INDIA AND (2) THE Law OF 

LDAITATION AND PrescriPTION. By Diwan Chand Obhrai. 

We acknowledge receipt of the opening parts of these books on Arbit- 
ration and Limitation. We have glanced through these parts and the first 
impression that’ is left is that the author has maintained the high standard 
of his earlier book on Court-fees and Jurisdiction. We reserve final com- 
ments when the books are published in complete form. 


THE SUBJECT NOTED INDEX OF Cases. 1934 SUPPLEMENT. By R. Nara- 
yanaswami Iyer, Madras Law Journal Office, Madras. Price Rs. 1-8. 
We acknowledge receipt of Iyer’s 1934 Supplement to Subject Noted ° 
Index of Cases. It is neatly printed and well arranged. , 
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THE Crvi Court MANUAL, IMPERIAL Acts, Vors. 1 AND 2. The Madras 
‘Law Journal Office, Mylapore. a 


The great: popularity of this publication is borne out by the fact that 
it passed through five editions within less than seven years. So far as we 
have been able to verify the texts of the Acts are free from mistakes. In 
the beginning of each Act is to be found a historical memoir shewing at 
a glance its subsequent legislative changes, and the Prefatory note explains 
the scope and object of the Act. The amendments made in the text have 
been separately referred to in the notes. The notes on the sections are a 
model of clarity and terseness. Great industry -is ‘shown in the prepara- 
tion of these volumes. The profession is so familiar with this publication 
that it is hardly necessary to emphasise that it is an indispénsable “book 
of daily reference for the practising lawyer. ‘There is an exhaustive Index. 
The printing and get up are neat. : i 


CODE OF CRIMINAL Procepure. By V. V. Chitaley and K. N. Annaji 
Rao. Vols, 1 and 2. The All India Reporter, Ltd._ | 


The authors are already known to the profession in connection with 
their work on the Civil Procedure Code. ‘These volumes are prepared on 
the lines adopted in the author’s Civil Procedure Code. The authors have 
been at pains to point out the principles of law underlying the mass of 
decisions. The annotations have been classified under different headings, 
prefixed to the commentary under each section, and have been written in 
a clear and logical manner. The text of.the Code appears to be accurate. 
A useful feature of the book is that the corresponding: sections in the earlier 
Codes are- printed in the footnotes. We have no doubt that the book 
will occupy a high place among the commentaries on the Code of Criminal 
Procedure. The third volume has yet to appear. B 


Cope oF Civ Procepure.” By V. V. Chitaley and K. N. Annaji Rao. 
Second Edition. Three Volumes, All India Reporter Ltd., Nagpur. 
Price Rs. 28. ae 


We welcome this second edition of the above book which the authors 
have turned out with great promptitude. Since it first appeared this 
work has been considered as the most comprehensive one. ‘The annotations 
are encyclopedic. The voluminous notes are divided into appropriate 
groups and titles are given at the commencement of each note to enable the 
reader to find out the points. The Index is exhaustive. In giving refer- 
ences to cases; the names of cases zre omitted. This accounts for the 
absence of the Table of Cases. We have no doubt that these volumes 
will form a valuable acquisition to the library of a practising lawyer. 
The printing isegood, l ‘ 
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WorkMEN’s COMPENSATION Acr (VI oF 1923). By P. R. Aiyar and 
= Iyer, Eastern Law House, Calcutta and University Book Agency, 
ore. 3 


So far as we know this is the most comprehensive work on the Work- 
men’s Compensation Act. The principles are set out clearly and all the 
relevant English and Indian decisions have been noticed in their appropriate 
places. ° We have looked into the book closely and find that the authors 
have prepared the book with great care. The appendices contain enact- 
ments on allied topics and other information not easily accessible. We 
would suggest that in the next edition an index of cases be included. 


CRIMINAL Court MANUAL, IMPERL Acts, Vor. I (Minor Acts). 
Madras Law Journal Office, Madras, Second Edition. 


-This is a companion volume to the Civil Court Manual. It contains 
minor criminal Acts. The Acts are arranged in alphabetical order and 
the texts appear to have been accurately printed. The annotations are 
clearly arranged, so that the case law on the point under study can be 
found out readily. An exhaustive index has also been added. There is 
a prefatory note to each Act. The amendments made in the text have 
been separately referred to in the notes. Lawyers practising in the Cri- 
minal Courts will find the book to be of great service, 


Hinpu Law. By N. R. Raghavachariar, Advocate, Assistant Editor, Law 

Weekly, Madras. Law Weekly Office, Madras. Price Rs. 8. 

It is no easy task to write a comprehensive book on the Hindu Law. 
The author of this book deserves praise for the able manner in which he 
has dealt with the subject. ‘he statement of principles is clear and the 
case law has been cited with discrimination. The Introduction makes a 
very interesting and instructive reading. The topics have been logically 
arranged and exhaustively dealt with. All relevant statutes with case law 
have been noticed. ‘There are extensive extracts from leading cases. There 
are two Table of Cases, one by names of parties, the other by volume and 

! The book will certainly prove useful to the legal profession and 
students of Hindu Law. o. l 
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THE NEED FOR TRADE MARKS LEGISLATION IN INDIA 
By A. RAMAIYA 


Though the business communities in India, both Indian and Euro- 
pean, have long been urging for protective legislation regarding trade 
marks similar to the Trade Marks Acts in England, nothing has been done 
so far, and the law of India is almost the same now as it was in England 
more than sixty years ago before the passing of the Trade Marks Registra- 
tion Act of 1875, based entirely on user and the common law rights relat- 
ing to trade marks, This is somewhat remarkable in view of the fact 
that in almost all other matters of mercantile legislation, India has gene- 
rally been closely moving with England and passed enactments similar to 
those adopted by the mother country. The Indian Companies Act, the 
Negotiable Instruments Act and the Copyright Act, to mention only a 
few instances, all came into force either contemporaneously with or within 
a few years of similar legislation in England and they are being continuously 
sought to be amended and improved on lines similar to those adopted there. 
So also, the Indian Sale of Goods and Partnership Acts have been’ recently 
remodelled on the. basis of the British Statutes. But the reason is not 
at all evident why in the matter of the statutory recognition and registra- 
tion of trade marks as part of industrial property, nothing has been done in 
this country so long. It is true that the Indian Merchandise Marks Act, 
1889, (part of which comprises Chapter XVIII of the Indian Penal Code) 
affords some measure of protection against offences relating to trade marks 
and trade.descriptions, but the Act which deals principally with the criminal 
law, is directed against false and fraudulent marking only, and does not’ 
operate to make marking of any kind compulsory. 


That the absence of a statutory provision compelling the registration 
of trade marks in this country has been causing considerable inconvenience 
to merchants and manufacturers will be evident from the large increase of 
litigation in trade mark cases in recent years. With the growth of trade 
and industry, the adoption and use of trade marks by the business commu- 
nity has been increasing so rapidly within the past twenty years that it has 
almost become an exception rather than the rule for a manufacturer or 
trader of standing to be carrying on his business without a trade mark or 
some proprietary mame serving the same purpose. As the Trade Marks, 
Patents and Designs Federation of England pointed out in their Memoran- 
dum to the recent Board of Trade Committee on the Law and Practice relat- 
ing to Trade Marks (1933-34): “Tr cannot be in the public interest, that 
a trader who desires to adopt a trade mark and to use it honestly has no 
practicable means for determining whether or no the trade mark is in 
actual use by some competitor. We believe that the establishment of a 
record as complete as, possible of trade marks in use is one of the first 
requisites of a satisfactory trade mark system.” In the absence of a 
Register of Trade Marks, which will serve as conclusive or at any rate 
prima facie evidence of exclusive user, the protection given to an owner 
by the cémmon law on the basis of user is very inadequate. When pro- 
ceedings are takep against an infringer, it often becomes necessary o call 
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_ large number of witnesses to give evidence of reputation and user; and as 
afringers are usually men of no substance, it becomes practically impossible 
n most cases to recover the costs after the plaintiff has conducted his 
ction to a successful issue. Further, under the law as it stands, success 
against one infringer does not-relieve the owner of a trade mark from the 
iecessity of proving his title afresh against another infringer. In addition 
-o these® difficulties of litigation, the opportunity given by the Indian 
Registration Act for declaration of ownership of trade marks to be regis- 
tered in Book IV, the Registers of which are not open to public inspection, 
has, while conferring no legal rights on the declarants, been leading to very 
grave abuse of this form of registration, as many of those finding place 
therein are either bad as trade marks or infringements of other persons’ 
eights. 

The need for a Trade Marks Register, which will itself afford legal 
evidence of title and thus greatly diminish the difficulty and cost of proving 
user and reputation by ing a large number of witnesses, and which, 
un the interest of traders in general, will secure the publication of marks 
already appropriated as trade marks, is thus very apparent. The want of 
2 clear definition of existing rights and the absence of .any reliable means 
whereby one can ascertain the trade mark rights already in existence have 
contributed not a little to the present chaotic state of things and the in- 
creased litigation of trade mark cases in recent years. As Mr. R. O. Remfrey 
pointed out in a lecture delivered at the Calcutta Rotary Club some years 
ago, trade mark owners in particular with long established rights outside 
India are finding their position precarious when it comes to a question of 
proving their rights in cases of infringement by traders in this country. If 
commercial and industrial expansion should proceed on sound lines, then, 
to use Mr. Remfrey’s own words, ‘the present entirely inadequate and in- 
efficient condition of the legislation in India as regards trade marks not only 
does not give much encouragement but proves an actual and severe set- 
back to this laudable attempt at commercial development.’ 

Trade mark legislation in this country will now be very opportune 
and can proceed on safe and sound lines, as we have to guide us, not only 
the provisions of the existing British Trade Marks Act but the very valuable 
report, recently published, of the Board of Trade Committee which has 
made a searching examination of the existing law and’ practice and made 
important suggestions for amending the law in the light of past experience 
and changing commercial usage-—Bombay Law Reporter. 





MEANING OF “CREDIT” 
By J. N. HUBLIKAR 


1. ‘The side of an account on which are entered all items, reckoned as 
values, from the party named at the head of the account; also any one or 
e of these items; the opposite of debit, in book-keeping. To credit the 
t to one’s account means to enter the amount on the crediteside of s 


ta of the debtor. 
e 







the 


X 
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2. To buy or sell things on credit means sale ot trust; in this cax 
some time is allowed to the buyer to pay off the amount which. is. the full 
price of the articles, if no part payment is made at all, at. the time of .the 
transaction and in which case a regular account or khata or ledger will kx 
opened in the buyer’s name, in the account book of the creditor. In thi: 
case the ownership of the articles passes immediately to the. buyer on deli- 
very, on the creditor’s consent. In such a-case, ‘credit’? means .(#) truss 
given or received; (b) expectation of future payment. for property. traps- 
ferred or of fulfilment of promise given; . (c) mercantile - reputation 
entitling one to be trusted. = 

3. Credit also means (1) Reiance on the truth of something said-o1 
done, and (2) faith or trust or coafidence. This happens when things ol 
articles are taken subject to approvel by the customer from the shop-keeper, 
for sale or return. If the things are approved, the price thereof shall be 
given to the shop-keeper within tke stipulated time; if the things are not 
approved, they shall be returned within the fixed time. In this case time 
is the essence of the. contract, anc, secondly, the legal aspect is that the 
ownership over the articles does not vest in or pass to‘the customer until he 
exercises his option of making the payment within the time agreed. Ip 
this connection Section 24 of the Indian Sale of Goods Act of 1930 may be 
read with advantage. The system of taking things subject to approval 
for sale is also called Dakhavani, It is also called a jangad transaction. - 

4. The difference pointed out in paras. 2 and 3 becomes all the more 
‘important when one is prosecuted ander the Indian Penal Code for cheat- 
ing or under the Presidency-towns Insolvency Act, II of 1909, when 
neither the articles are returned nor the money paid. o : 

$. Credit also means— a 

(a) Reputation derived from the confidence of others, 

(b) Esteem, honour, good name, or character, belief. 

(c) A sum placed at a person’s disposal in a bank on which he may 

draw to its amount. 

(4) Confidence in a buyer's ability and intention to pay at some 
future time for goods entrusted to him without present 
payment. . , 


- 


—Bombay Law Reporter 
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HIGH COURT NOTIFICATION 
(CNIL SIDE) 
NOTIFICATION No. 2775|46—111" 
Dated Allahabad, April 25, 1936 


Tre following amendments are made in the General Rules (Civil), 
Tolume I, corrected upto March 31, 1934, with the previous approval 
af the Local Government: 


CHAPTER XVI 


Substitute the following for the first sentence of Rule 17 at page 160: 

“The adequacy of all securities shall be examined every year between 
April-1 and June 30, and a report made to the High Court in Form B 
soon after the examination. When it appears to the District Judge that 
the value of a security has from any cause become insufficient, he shall 
call upon the official for whom such security was furnished to furnish 
adequate and sufficient security within a defined time, and he shall in the 
meantime obtain a personal bond with sureties for the deficiency of the 
security.” 

CHAPTER XXIV 

I. For the note to Rule 1, Page 273, substitute the following: 

‘Nore—No person shall be appointed or continue as process-server or Amin’s 
peon unless he furnishes security for Rs. 50. 

Security shall in no case be dispensed with except where exemption may be 
made under special or general orders of Government. Exemption cannot be 
sought on the ground that a person is an apprentice, outsider or other temporary 
incumbent, and he shall be required to furnish security or execute a personal band 
as may be necessary under the rules.” 

I. ~ Substitute the following for Rule 2: 

“2, In obtaining securities District Judges shall be governed by 
the rules in Paragraphs 69 to 73 of the Financial Handbook, Volume V, 
Part I. 

The security shall ordinarily be deposited either in cash or landed 
property (excluding house property) or in interest-bearing securities. 
The whole of the security shall be furnished at once on appointment except 
where the rules permit of security being furnished in instalments. 

Attention must also be paid to secure that the proper forms of securi- 
ties or bonds are used.” 

Ill. Substitute the following for Rule 4, on page 277: 

“4. The value and adequacy of a security shall be verified as sova 
as it is furnished. If the verification is likely to take time and the appoint- 
ment or promotion cannot be delayed, a personal bond with sureties shall 
be obtained, but the same shall be discharged when the original security 
has been finally verified.” 

IV. In Rule $, Page 277— 

(a) Delete the words “Second edition 1921” in Line 6. 
(b) For the words “Cash or promissory notes” in Lines 6 and 7 
substitute “Cash or interest-bearing securities.” ° 


e ‘Published in Government Garette, dated Allahabad, May 23,81936 
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ENGLISH (ComL) DEPARTMENT 
CoRRIGENDUM 
NOTIFICATION No. 2776]45—19 


RULES OF THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD, 1931 EDITION 


Dated Allahabad, April 25, 1936 


In Chapter XVI, Rule 10, Clause (a), Line 4, Page 108, for the 
words:— 


“or before the delivery of judgment”: substitute the words “shall not.’ 


NOTIFICATION No. 2937/45—20 
Dated Allababad, May 2, 1936 


THE, following amendment is made in the Rules of Court of January 
18, 1898, revised and corrected up to December 3, 1931: 


CHAPTER XVI 


In Rule 22, Line 1 on page 113, after the word “attorney” and before 
the word “shall” insert the following: ~ 


“not appearing for the Crown or Government or the Court of 
Wards as a party.” 


ENGLISH (Civ) DEPARTMENT 
NOTIFICATION Nob. 3003|35 (¢)-8-35-36* 
Dated Allahabad, May 5, 1936 


Tue following rule framed by the High Court under Section 79 (e) 
of the Provincial Insolvency Act (Act No. V of 1920) and sanctioned 
by the Local Government, is published for information. \ 


RULE 39 
A Court shall draw up a formal order embodying its adjudication 
and the memorandum of costs incuzred by the parties in 


(a) decisions and orders specified in Schedule I of the Act, from 
which an appeal lies to the High Court under Section 75 (2), 
and 


(b) any other decision or order against which a party or Receiver 
signifies in writing to the Court his intention to appeal from. 
Note—The rule shall appear as Rule 39, Chapter XIX, page 213, in the 
e General Rules (Civil) of 1911, Volume I as corrected up to March 31, 1934. 


*Publighed in Government Gazette, dated Allahabad, May 30, 1936 m 
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NOTIFICATION No. 3074/35 (a) -8-35-36 
Dated Allahabad, May 7, 1936 


IN continuation of the Court’s Notification No. 5753, dated October 
), 1935, under Section 122 of the Code of Civil Procedure, Act V of 
4908, afd with the previous approval of the Local Government as required 
Iby Section 126 of the said Code, the following amendments are made 
sin the first schedule of the said Code: 


ORDER XX 


1. Add the following new Rule 7A: 


“7A—A Court, other than a Court subordinate to the District 
Court exercising insolvency jurisdiction, passing an order under Section 
47 or 144 of the Code of Civil Procedure or one against which an appeal 
ds allowed by Section 104 or Rule 1 of Order XLII, or an order in any 
case, against which an appeal is allowed by law, shall draw up a formal 
order embodying its adjudication and the memorandum of costs incurred 
by the parties.” 


OrperR XLII 
2. Delete Rule 3. 


NOTIFICATION No. 3076|35 (4) -8-35-36 


THE following amendments are made in the Rules of Court of 
January 18, 1898 revised and corrected up to December 3, 1931: 


CHAPTER Ll 


1. For Rule 2 on page 15 substitute the following: 


“2. No memorandum of appeal shall be presented unless accom- 
panied by a copy of the decree or formal order appealed against and a 
copy of the judgment upon which such decree or formal order was 
founded. 

In all cases in which the judgment above-mentioned is not in English, 
the memorandum of appeal shall also be accompanied by a translation in 
the English language of such judgment made by a translator on the 
establishment of a civil court or certified as correct by an authorized trans- 
lator of the High Court. 


Provided that a Judge may, for good cause shown, dispense with the 
copy of formal order or grant time for the filing or presentation of such 
translation, and in such case the appeal shall not be finally admitted 
unless within such time the translation be filed or presented to 2 Judge.” 

Ul. For Rule 5 on page 16, substitute the following: 

“5. No application for revision on the Civil Side shall be presented 
or admitted, unless accompanied by a copy of the decree or formal order 
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if one exists and by a copy of the judgment or order in respect of which 
such application is made. If such judgment is not in English, the appli- 
cation must also be accompanied by a translation in the English language 
made by a translator on the establishment of a civil court or certified a: 
correct by an authorized translator of the High Court of such judgment.’ 


ENGLISH (Civa) DEPARTMENT 
NOTIFICATION No. 3444|5—3-3* 
Dated Allabatad, May 23, 1936 


In exercise of the powers conferred by Section 265 of the Indian 
Succession Act (Act XXXIX of 1925), the High Court of Judicature at 
Allahabad is pleased to appoint the Sessions and Subordinate Judge of 
Cawnpore (the Commercial Judge) to be a District Delegate to grant 

robate and letters of administration in non-contentious cases within the 
limits of the Cawnpore District, with effect from the date of this noti- 
fication. 


NOTIFICATION No. 3446|44—25 
Dated AHababad, May 23, 1936 


IN exercise of the powers conferred by Section 4A(1) of the Guar- 
dians and Wards Act (Act VIII of 1890), as amended by Act IV of 1926, 
the High Court empowers the Sess:ons and Subordinate Judge of Cawn- 
pore (the Commercial Judge) to dispose of any proceedings under the 
Guardians and Wards Act transferred to him with effect from the datz 
of this notification. 


*Published in Government Gazette, dated Allahabad, June 6, 1936 
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Lotteries and Games of Skill 


In this article we propose considering under what circumstances a 
competition can be considered a game of skill so as to prevent it contraven- 
ing the express provisions of Section 26(1) of the Betting and Lotteries 
Act, 1934. 

The line of demarcation between what constitutes a game of skill and 
a game of chance appears to be somewhat fine, and from a careful perusal 
of the cases dealing with this subject it is suggested that the following 
principles may be some guide in helping one to come to decision on the 
matter. 

__ If the solution to the competition depends on chance, and not on 
real merit, it constitutes a lottery. 

In the well-known case of Barclay v. Pearson, [1893] 2 Ch. 154, where 
the defendant, who was the proprietor of a newspaper, advertised a missing 
word competition, stating se the missing word was in the hands of a 
chartered accountant, and which was placed in a sealed envelope, it was held 
that, as the right answer did not depend on-the most appropriate word 
being chosen, but depended upon the arbitrary and unfettered choice of 
the editor, it was a lottery. 


Again, in the recent case of Coles v. Odboms Press, Lid., [1936] 
100 J. P. 85, where a newspaper advertised a crossword puzzle 
competition with a substantial money prize, and the terms of the competi- 
tion were that the prize should be given, not for the best solution, but 
for one which was prepared and settled by the editor beforehand, it was 
held that this competition constituted a lottery, notwithstanding the fact 
that the competitors had to exercise a certain amount of skill, as the result 
depended on chance, Hewart, L. J., stating: “It seems to me that there 
is all the difference in the world between a competition where ns 
engaged in a literary enterprise allow somebody else to pick out ie 
and agree to abide by his decision and a case where persons undertake to 
make a series of shots at something already decided behind their backs on 
the terms, not that anybody shall exercise skill and judgment in deciding 
which is the best of the competitors’ efforts, but on terms that somebody 
shall perform the’ task of deciding which comes nearest to a secretly fixed 
standard.” 

If, however, the competition does not depend upon chance, but upon 
the exercise of a substantial degree of skill, it is a game of skill, and not 
a lottery. 

In Witty v. World Service, Lid., [1936] 100 J. P. 68, where a news- 
paper advertised a competition in which a money prize was offered for 
the best solution of a puzzle consisting of a set of nine small sketches, each 
intended to depict the name as spelt or pronounced of some place in the 
United Kingdom, it was held that, as the competition was one in which 
success depended on the exercise of a substantial degree of skill it did not 
constitute a lottery, Eve, J., stating: “All I have to do is to see whether 
it comes within the section of the enactment which says that ite shall bes 
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unlawful to conduct in or through a newspaper any competition, success 
in which does not depend to a substantial degree on the exercise of skill. 
Here, I think, the solution does depend on the exercise of considerable 
skill, and in these circumstances I do not feel justified’ in saying that it is 
within the mischief of Sec. 26(1) of the Betting and Lotteries Act, 1934.” 

In Scott v. Director of Public Prosecutions, [1914] 2 K. B. 868; 78 
J. P. 267, the proprietors of a newspaper published therein an advertise- 
ment for a competition for money prizes, the terms were that each com- 
petitor was to select one of a number of given words and compose a short 
sentence which defined or illustrated the word selected, the initial letter 
of each word in the sentence to be a letter occurring in the selected word, 
and that the decision of the editor as to who should be the prize winner 
should be final, it was held that as the competition was one involving 
some degree of skill on the part af the competitor, and as there was no 
evidence that the number of competitors was so large as to make it im- 
possible for the sentences to be considered on their merits, the competition 
was not one that depended entirely on chance and it was therefore not a 
lottery. Lastly should the competition require certain inquiries and in- 
vestigations to be made, then, although the solution depends largely on 
chance, it will not constitute a lottery or game of chance. 


In Hall v. Cox, [1899] 1 Q. B. 198, where the defendant published a 
newspaper containing an offer of a moncy prize for a correct prediction 
of a number of births and deaths in London during a certain week, it 
was held that as the competition did not depend entirely upon chance, as 
it was necessary to make certain investigations, the competition was not a 
lottery. But on the other hand, in Hobbs v. Ward, [1929] 93 J. P. 163, 
where the proprietor’of a number of commodities organised for advertise- 
ment purposes a competition in which the customers were asked to place 
thirteen articles in order of popularity, as shown by actual voting of 
entrants themselves, it was held that as the entrants were not asked to 
judge on the real merits of the articles, but merely to guess how other 
people would vote, it was not a game of skill and constituted an offence 
within the Lottery Act, Avory, J., stating: “It has been urged upon us 
that the person most likely to win the prize, or one of the prizes, is a person 
who exercised some industry in making inquiries all over the country 
which might lead him to ascertain which of these foods was the most 
popular. But no amount of inquiry, no amount of industry on the part 
of a competitor, could enable him to discover what other persons who were 
competing were likely to estimate as the most popular of these foods.” 


From the case qugted above it will be seen that notwithstanding the 
fact that the competition entails a certain amount of skill if the result 
depends on chance and not on real merit, it may constitute a lottery, as 
was held in the case of Coles v. Ophams Press, Ltd. (supra) :—Justice of 
the Peace. 
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ENGLISH (CIVIL) DEPARTMENT 
NOTIFICATION No. 3650—44-5 (32)* 
: Dated Allahabad, June 2, 1936 


THE following amendments are made in the General Rules (Civil), 
Jolume II, corrected upto March 31, 1934, with the previous: approval 
of Local Government: , 

la Appadz 4 CA ee fa 
(i) Delete the entry relating to form No. 42, on page 64.. 
(t) Delete the entry relating to form No. 90, on page 65. 
Il. In Appendix 4(c): i 
(i) Delete the words “X—4 Urdu” in the first line of the notes at 
the foot of form No. 83, on page 145. 
(ii) Delete the figures “X—90” at the foot of form No. 135on 


page 174. 


NOTIFICATION No. 3713—45-4(7) _ 
Dated Allababad, June 4, 1936 


IN continuation of Court’s Notification No. 1656|45—4(3), dated 
March 11, 1936, under Section 122 of the Code of Civil Procedure, Act V 
of 1908, and with the previous approval of the Local Government as re- 
quired by Section 126 of the said Code, the following amendment i is made 
in the first schedule of the said Code: 


Orper XLV 


In Rule 7(1) (a) between the words “the respondent” and a word 
“and” insert the following words: 
“except when the Secretary of State for India in Council is the 
applicant.” 


NOTIFICATION No. 3837- 35 (3)—2 (1) 
Dated AHababad, June 9, 1936 ` 


In continuation of Court’s Notification No. iit dated 
May 25, 1935, and with the previous approval of the Local Government 
as required by Section 126 of the Code of Civil Procedure, the following 

amendment is made in the first schedule of the Code of Civil Procedure, 
Act V of 1908: 

f Orper XVII A 

For the present Rules 2 and 3, substitute the following: 

“2. (1) On the day fixed for the hearing of the suit or on ‘any 
other day to which the hearing is adjourned, the party having the right 
to begin. shall state his case, indicating the relevancy of each of the ‘docu- 
ments produced by him, and the nature of the oral evidence which’ he pro- 
poses to adduce and shall then call his witnesses in support of the issues 
which he is bound to prove. 

(2) The other party shall then state his case in the manner aforesaid 


“Published in Gore Grette, dated Allahabad, Jung, 20, 1936 
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and produce his evidence (if any). 

3. (1) Where there are several issues the burden of proving som 
of which lies on the other party, the party beginning may, at his optior 
either state his case in the manner aforesaid and produce his evidence Oo» 
those issues or reserve the statement of his case and the production of hie 
evidence on those issues by way ot answer to the evidence produced by th 
other party; and, in the latter case, the party beginning may state his cas 
in the manner aforesaid and produce evidence on those issues after th 
other party has produced all his evidence. 

(2) The substance of the statement of the case provided for by Rule 
2 and 3(1) above shall be taken down by or under the personal directio 
and superintendence of the Judge and shall form part of the proceedings. 

(3) After both parties have produced their evidence, the party 
beginning may address the Court on the whole case; the other party ma‘ 
then address the Court on the whole case; and the party beginning ma 
reply generally on the whole case, provided that in doing so he shall not 
without the leave of the Court, raise questions which should have bee: 
raised in the opening address.” 


ENGLISH (Civ) DEPARTMENT 
NOTIFICATION No. 3514-45—23* 
Dated Allahabad, May 28, 1936 
THE following amendments are made in the Rules of Court of January 
18, 1898, revised and corrected up to December 3, 1931: 
CHAPTER I, RULE 1 - 
1. In Clause (ii), line 7, for “Rs. 1,000” substitute “Rs. 2,000.” 
2. In Clause (iti), page 2, second line from the top for “Rs. 2,000” 
“Rs. 2,000 in First Appeals” 

“Rs. 4,000 in Second Appeals” 
3. In Clause (xx), page 4, for “Rs. 1,000”, substitute “Rs. 2,000.” 


*Published in Government Gazette, dated Allahabad, June 13, 1936 


read 


ENGLISH (CRIMINAL) DEPARTMENT 
NOTIFICATION No. 4902|8—7 (2) * 
Dated Allahabad, June 25, 1936 

Træ following amendment is made in the General Rules (Criminal) 
corrected up to April 15, 1934, with the previous approval of the Local 
Government: 

In Rule 1 in Appendix F as promulgated by correction slip No. 8, 
dated September 7, 1935, after the word “liable” on page 121 insert the 
following words: 

“under the Army Act, the Naval Discipline Act, the Navy Discipline 

Act as modified by the Indian Navy (Discipline) Act, 1934, or 
the Air Force Act.” 


“Published in Government Gazette, dated Allahabad, July 11, 1936 
d 
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Citation of Statutes 


The fact that before long we shall find a change in the regnal designa- 
tion of our statutes may make it of interest to recall that the method of 
citation of parliamentary enactments has undergone considerable altera- 
tions in the course of the centuries. Not a few of our earlier Acts were 
named %fter the places where they were passed, an arrangement which 
gave us the Statutes of Merton, Marlborough, Winchester, Westminster 
and Gloucester. ater, when the Parliament became fixed at - West- 
minster, this method was no longer possible, and for a-time the plan was 
adopted, borrowed, it is said, from the example of the Papal Bulls, of 
naming them from the first words of thé text. This gave us two famous 
statutes, DeDonis and Quia Emptores. As time went on and Acts of 
Parliament began to multiply they were cited according to the regnal 
year of the Sovereign then on the throne, but as Sir Harris Nicolas pointed 
out in his “Chronology of History”: “every year of a King’s reign is in 
two years of our Lord, except (which has never yet happened) in the case 
of an accession on January 1,” hence the double regnal year attached to 
so many of our statutes. This has often been a puzzle to students, and 
even a learned Judge of a past generation declared that he could never 
understand “that 18 & 19 Vict. business.” Time and again the suggestion 
has been put forward for the adoption of the practice prevailing in several 
of the Dominions of designating each statute by a number, as, for in- 
stance, “No. 123 of 1935.” A partial remedy in the matter of easy 
citation was discovered by the invention of what is known as the short 
title, that is, a brief description of the scope of the enactment. This 
practice, after being followed for a number of years, received official 
approval in 1889, and later legislation applied the principle to a large 
number of earlier statutes. This was all tothe good, but even the short 
titles are now and again longer than is absolutely essential if we are to 
aim at brevity of citation, and for that reason, as well as for others, there 
is much to be urged in favour of the practice of our kin beyond sea in 
attaching a number to their Acts.—T'be Solicitors Journal. 


Scots and English Legal Systems 


In his extremely interesting and illuminating lecture recently at 
King’s College on the Inter-relation of the Scots and English Systems, 
Professor Dewar GIBB, the occupant of the chair of Scots Law at Glasgow 
University, who is, moreover, a member of both the Scots and English 
Bars, sketched the early course of Scots law and touched on a variety of 
topics on which different views have been held north and south of the 
Tweed. Historically, as has been said, a secular hostility existed betwecn 
England and Scotland during the formative period of the institutions of 
the two countries, the sympathies of the Scottish people being for cen- 
turies with the continent, to which they looked for the models of their law 
courts and the body of law there administered. Till compgratively 
modern days it was the practice of those destined for the Scots Bar to’ 
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end some time at the Dutch Universities, where they sat at the feet of 
i great civilians for the study of Roman law. Nowadays, recourse 
is not so frequently, as in the past, had to the doctrines of the civil law, 
and, indeed, as Lorn MacMILLaN pointed out some time ago, “the scope 
for the employment of legal scholarship is fast disappearing, and the 
hse va most essential to professional success is an index to the statutes 
of the past twenty years, and a digest of the decisions pronounced upon 
them by an often bewildered court.” As a perfervid Scot, professor 
Dewar Gwe is obviously not enamoured with the House of Lords as the 
ultimate appellate tribunal for Scotland. Certainly in the past Scottish 
lawyers had room for complaint, but in more recent times, with the infil- 
tration of Scottish Lords of Appeal, the chief reason for dissatisfaction 
has disappeared. Now and again, certainly, in the Judicial Committee 
of the Privy Council, the Scottish element has been preponderant, and 
Lorp MACMILLAN, who proposed the vote of thanks to Professor DEWAR 
GIBB, was able to assure him and the audience that, more than once with- 
in the past few years, intricate questions coming before that committee 
had been resolved by citation of passages from the great institutional 
writer on Scots Law, Loro Sram. Besides its other merits, the lecture had 
this in addition, that it was an eloquent reminder to English lawyers that 
a separate system-of law prevails at the northern end of the island which 
is deserving of more careful study than it has hitherto received in the 
south The Solicitor? Journal. 


Freemasons and the law 


It was stated at the recent Essex Quarter Sessions that the attention 
of lodges of Freemasons in the covnty should be called to the fact that 
they must produce their registers as to membership as required by law. 
The deputy clerk said the failure to do so within a specified time was a 
breach of a statute of George the Third, for which the penalty was a 
fine or imprisonment. 

The law on the subject is probably not generally known. By the 
Unlawful Societies Act, 1799, a number of societies were suppressed as 
unlawful combinations and confederacies against the Government. The 
preamble to the Act recited that “a traitorous conspiracy has long been 
carried on in conjunction with the persons exercising the powers of Gov- 
ernment in France” to overturn the laws and Government of this coun- 
try, and went on to refer to secret societies. But by Section 5, lodges 
of Freemasons were recognised as having devoted themselves largely to 
charitable purposes, and they were exempted from the provisions of the 
Act, subject to certain formalities, which included the registration with 
the clerk of the peace of the place and time of meetings and the names 
and descriptions of all the members on or before 25th March each year. 

Failure to comply with those provisions would deprive the lodge of 
the protection afforded by exemption from the provisions of the Act 

eand woeld accordingly render offenders liable to penalties, as indicated 
by the deputy clerk.— Justice of the Peace. 
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SUMMARY OF RECENT. CASES 


[The present intention is to ee in full all cases except those marked 
with en asterisk] ` 
EMPEROR V. VISHWANATH _ 
't, Rev. 67,0f 1936, decided by Allsop and Ganga Nath, JJ., on July 17, 1936 
lectricity Act (IX of 1910), Sec. 50—W kether offence under Sec. 379, I. P. C., 
read with Sec. 39, Electricity Act, is ‘an offence against tbe Electricity Ac? 
—'At the instence of a person aggrieved —Meaning of—Police institutes 
prosecution on the report of Electric Company—W hetber magistrate con 
take cognisance of case. 

On discovering theft of electrical energy by the applicant the Electric 
Company reported the matter to the police and assisted the police in the 
investigation. The police instituted the prosecution against the applicant 
ander Sec. 379, I. P. C. read with Section 39 of the Electricity Act. The 
officers of the Electric Company ‘came into court and gave evidence. Held, 
. that the offence was ‘against the Electricity Act’ within the meaning ‘of 
Section 50 of the Electricity Act. Held, further, that the prosecution was 
really ‘at the instance of the person aggrieved,’ that is, of the Electric Com- 
pany, within the meaning of Section 50, Electricity Act. The phrase ‘at 

the instance of? means merely at the solicitation of or at the request of. 





Dent CHARAN LAL v. KHusHAL Rat RATAN LAL 
mx, S. A. 242 of 1932, decided by Suleiman, C. J. ond Bennet, J., on July 30, 1936 


“wil Procedure Code, Sec. 100—Decree-bolder purchases property at auction— 
Application by judgmentdebtor nnder Or. 21, R. 90,.C. P. C.—Rejected by 
Conri—Appeal dismissed by District Judge—Whetber second appeal lies. 

‘The property as entered in the proclamation of sale was put up for sale 
and was purchased at auction by the decree-holder himself. An applica- 
tion by the judgment-debtor under Or. 21, R. 90, C. P. C., was rejected by 

. the Court. An appeal against this order was dismissed by the District 
Judge. A second appeal was then filed in the High Court. Held, that a 
second appeal did not lie. Setyendre Nath v. Chers Chendra, A. I. R. 
1927 Cal. 657 relied on. 





Excprron v. ONKAR NATH 
Cr. Rev. 444 of 1936, decided by Allsop, J., on June 9, 1936 
Reformatory Schools Act (VIII of 1897), Sec. 8—Inter pretation of —W betber 
magistrate not specially autborised can try juvenile offender—Criminal Proce- 
dure Code, Sec. 29 B—Scope of. 

Sec. 8 of the Reformatory Schools Act does not enact’ that a magistrate 
cannot try a juvenile offender. It says that certain magistrates who are 
not specially empowered may not exercise the power of sending a juvenile 
offender to a Reformatory . 

Sec. 29 B, Criminal Procedure Code, was not intended to take away the 
jurisdiction already conferred on Magistrates under Sec. 28 and the eighth 
column of the second schedule of the Code of Criminal Procedure. It was 
-ntended to extend to certain magistrates the power to try juvenile offenders 
for certain offences which would otherwise have been triable extlusively o 
by the Court of Sessions. A mo 
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Excprrorn v. Harn Datr 
Cr. A. 76 of 1936, decided by Allsop end Genga Nath, JJ, on July 23, 193 
Municipalities Act (Local Act I of 1916), Sec. 128 (1) (vi)—Bye-lew— 
person shall bring within Municipal limits, a laden vehicle until toll bas ber 
paid’ —Bring’—Meaning of—As soon as a vehicle enters municipal limits t) 
act of bringing it is complete and it becomes liable for tax trrespectwe of fa 
. whether it steys svithin municilal limits or not. 
The bye-laws of a Municipality provided as follows:—(1) No perso 
shall bring within the limit of the Municipality any laden vehicle .. in re 
pect of which a toll is liable, until the toll due in respect thereof has bee 
paid . . (3) When `.. any person in charge of a laden vehicle . wishes 1 
pass a barrier, such person shall pay the toll.. at the barrier. The respon 
dent was prosecuted by the Municipal Board for the non-payment of to 
in respect of the lorry brough- by him within the municipal limits throug 
the toll barrier. Held, that under the bye-laws the toll is leviable not o 
passengers but on a laden vehicle and the respondent was therefore liab] 
for the toll tax which it was demanded from him. Held, further, that a 
soon as a vebicle enters the municipal limits the act of bringing it is com 
. plete and it comes within the provisions of Rule No. 1 and becomes liabf 
for the tax irrespective of the fact whether the vehicle stays within th 
limits of the municipality or not. l 
= Nek Mohammed v. Emperor, A. I R. 1936 All. 83 dissented from. 
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EmPEROR v. DHANPAL 
Cr. A. 488 of 1936, decided by Allsop, J., on June 11, 1936 
Criminal Procedure Code, Sec. 498—Person found guilty of deliberately sitempting 
- to shoot a man with a revolver—A ppesl—W ben can be released on bail, 
A person who has been found guilty of deliberately attempting to shoot 


not only to prevent his absconding but if there is reason to believe that he 
has committed crimes of a certain type, to prevent him from being a 
possible danger to the community. i i 





‘ Prac Lar v. Rustam SINCH 
Cr. Rev. 212 of 1936, decided by Allsop, J., on June 11, 1936 
Criminal Procedure Code, Sec. 247—Summons case—On date fixed for erguments 
complainant did not appear but was represented by counsel—W bether magis- 
trate justified im acquitting accused wider Sec. 247. 
In a summons-case the evidence for the prosecution and the evidence for 
the defence were taken by the magistrate and he then fixed a date for 


Magistrate acted rightly and consequently there was no ground for inter- 
ference. ʻ ° 


~ 


Lawyers as Penmen 


During the probationary period which most members of the Bar have 
o experience before briefs are delivered with that regularity and in num- 
ser so much to be desired, it has usually been one of the resources of the 
ispiranta, to forensic fame to beguile the tedium of waiting by courting 
ournalism and thus securing an income till the heavy briefs arrive, mark- 
d with appropriate fees, This was certainly the case a hundred years 
go, when a host of*new periodicals began to appear which furnished an 
dmirable opening for young lawyers possessing the gift of literary ex- 
sression. Macaulay had been for some years the mainstay of the Edin- 
“urgh Review, and by his essays had shown to the staid readers of that 
quarterly how literary and historical subjects might be lit up and made 
s fascinating as the liveliest work of fiction; and Macaulay, it will be re- 
membered, was a member of the Bar, although his sole forensic appear- 
nce was in prosecuting a boy for the larceny of a parcel of cocks and 
ens. He was, however, to show that his legal training was soon to be 
yut to the best account when he went to India and drew the famous code 
which, for lucidity of expression, has never been surpassed in legal annals. 


Ither Legal Writers 


Not many years after Macaulay began his literary connection with 
he Edinburgh Review, a new magazine was founded which, under a suc- 


ession of able editors, was to win considerablé fame in the literary world. , 


Chis was Fraser's Magazine, started in 1830, which, under the editorship 
sf Dr. Maginn—the prototype of Captain Shandon who’ figures in the 
zivid pages of Pendennis—was to rival in brilliance and notoriety the il- 
ustrious Blackwood’s Magzine established some years earlier. In Fra- 
ers not a few of the rising writers and young lawyers made their debut, 
ind it was further strengthened by the adhesion of several of the more 
taid writers such as Coleridge, Carlyle and Southey, none of whom, it is 
Tue, we can claim as belonging to the Legal Profession. All the same 
he law, not only of England but of Scotland as well, was well represented. 
Chackeray, who had only by this time begun his legal studies under the 
utelage of Taprell in Hare-court, was a copious contributor during the 
rears immediately succeeding the founding of the magazine, and a full 
ist of his writings is given by Mr. Malcolm Elwin.in the appendix to his 
ympathetic study of Thackeray issued a year or two ago. Most of these 
‘ontributions were written under the pseudonym of Michael Angelo Tit- 
marsh. Another member of the Profession contributing at the same 
ime as the author of Vanity Fair was “Barry Cornwall’—that is, Bryan 
Waller Procter—the friend and biographer of Lamb, and himself the 
tuthor of verses as to which someone cruelly said, when asked if he knew 


hem, “Oh yes, I shaved right through them.” Then there were Lock- . 


art and George Moir, both members of the Scots Bar, Lockhart attain- 
ng fame soon after by the Life of his father-in-law, Sir Waltere Scott, 
ind Moir achieving the distinction of having held what most people might 
hink thesantithetical chairs of Scots law and English literatfre in the Uni- 
rersity of Edinburgh.—The Law Times. 
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. A Considerate Thief 


A special correspondent of the Evening Standard had his pocke 
picked. His ultimate loss seems to have been thirty shillings, which b 
no doubt more than recovered by writing his humorous account of th 
matter. After some days he received his wallet and such of its content 
as were not convertible or not safely convertible into cash, threugh tb 
Returned Letter Office, in an envelope with a note “This enclosure hə 
been found loose in post office.” This is a more frequent happening tha; 
might be supposed, and the thief who is thoughtful enough to return t 
his victim what is of no use to himself is certainly less reprehensible thas 
the ill-conditioned fellow who, breaking into a house and finding less loo 
than satisfies him, damages or destroys articles of sentimental value or of . 
sort whose loss, even temporary, will occasion serious inconvenience to tb 
householder. 

There are degrees even in villainy.—Justice of the Peace. 


The Thumb in Law 

We are all familiar with many colloquial expressions into which th 
thumb enters, sometimes with a good signification and in others wit) 
very doubtful commendation. We speak of “the rule of thumb”; o 
one person being “under the thumb” of another; Lydia Languish spok 
of Lady Slattern having a “most observant thumb,” meaning thereb: 
that she embroidered the books che read with her thumb, not altogethe 
to their adornment; but it may have come to many as surprising that th 
, thumb occasionally plays a part in legal affairs quite apart from th 
impressions sometimes taken for identification purposes by the polic 
authorities. A: notable instance where the thumb was requisitioned ti 
take a part was shown in the recent case of In the Estate of Finn (154 L 
T. Rep. 242), where Mr. Justice Langton held that an illiterate testator’ 
thumb mark constituted a valid signature within the Wills Act, 1837 
In that case it appeared that in North-West India it was, and perhap 
still is, a common practice for those unable to write to execute document 
by making 4 thumb impression. These, however, are not the only ex 
amples of the thumb enacting a role in effecting legal consequences. h 
Erskine’s Institute of the Law af Scotland, first published in 1768— 
work which in its day possessed a great practical value and which is stil 
useful as throwing light on many legal questions, we read that “anothe: 
symbol was anciently used in proof that a sale was perfected which con 
tinues till this day in bargains of lesser importance among the lower rank 
of people, the parties licking and joining thumbs; and decrees are ye 
extant in our records prior to the institution of the College of Justice sus 
taining sales upon summons of thumb licking upon this medium that th 
parties had licked thumbs at finishing a bargain.” In a contemporary 
work, Burt’s Letters from the North of Scotland, the same practice i 
. referred to of two Highlanders, “each of whom wets the ball of his thumt 
with his mouth, and then joining them together it is esteemed a ver 
bindimg act.” No precise parallel, so far as the present writer is aware 
has been seen in England, but it is by no means uncommon in som 
classes for the°two parties to the bargain to shake hands over iwas a sigi 
of mutuality of concord.—The Law Times. 
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Psycho-Analysis in Prison 


It will come as news to many people that psycho-analytical treat- 
ment is sometimes administered in prison. At the annual meeting of the 
Surrey and London Prisoners’ Aid Society, the governor of Wandsworth 
Prison stated that the Prison Commissioners had not overlooked this ques- 
tion. ‘hey were experimenting the whole time on new methods of 
treatment. At present, inmates of London prisons could be sent to 
Wormwood Scrubs for psycho-analytical treatment. / 

Such a statement will be welcome to those who are constantly asking 
for a more scientific approach to the question of crime and its treatment. 
There was much wisdom, however, in Captain Clayton’s words of caution. 
As he understood the question, the treatment involved the complete sur- 
render by the person under treatment, and the average prisoner, while 
anxious to please the person to whom he might be talking, was not very 
anxious as a rule to produce the whole of his pašt for anybody’s inspec- 
tion. There was also the point of view that the prisoner might want 
psycho-analytical treatment just to see what it was like and merely waste 
the analyst’s time. 

It might be added that the average ‘prisoner very naturally seizes every 
opportunity of a change. He may attend lectures to avoid solitude in 
his cell, He may become interested and benefit from them, or he may 
treat them only as a temporary escape from boredom. So a prisoner might 
offer himself for analysis in order to get a change from ordinary prison 
routine. Besides, psycho-analysis is still so much in the experimental 
stage that public opinion is probably not in favour of its being practised 
widely upon prisoners. Many people still regard it as a somewhat danger- 
ous mode of treatment.—J]ustice of the Peace. 


Workmen’s Compensation 


The House of Lords had a knotty problem in workmen’s compensa- 
tion before them, ‘and resolved it in favour of an appellant workman 
(McCann v. Scottish, etc., Leundry Co., reported in this “week’s All 
England Law Reports). Unless, indeed, Stowell v. Ellerman Lines, Lid. 
(16 B. W. C. C. 46) could be distinguished, there was little hope for the 
respondent employers, who had denied all liability. The appellant had 
an accident in December, 1930, and up to February, 1932, was paid as 
for total incapacity. She then became fit for light work, which her 
employers gave her at her old wage, and she did it until the middle of 
November, 1932. She was then struck down by appendicitis, of course 
in no way due to her accident, and until May 31, 1933, could not do this 
light work. The question which the House of Lords had to answer was 
whether she was entitled to any monetary compensation during the last 
period. ‘The’ employers pleaded that she was not, and that they had 
acquitted themselves of their obligation by offering her work which she 
was only prevented from taking by the supervention of a cause wholly 
unconnected with her accident. The arbitrator rejected this plea, and 
awarded a sum for partial incapacity. He has now been upheld by thee 
House of Lords after the Court of Session had revergd him. Lord 
Thankerton observed with some justice that an offer by the employers 
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which they knew their workwoman could not accept was no offer at all. 
At the same time we must confess to some respectful doubts about the 
matter. On the facts it seems that the accident was not the effective 
cause of the disability at all.—The Law Journal. 


Lay Reports 


Lord Roche, who is always practical, gave the other day a useful 
hint-——or should we call it a direction—to those who wish to use in the 
Court of Appeal a lay report of what has happened in the Court below. 
Very often the Judge below takes no full note; and the notes and recol- 
Jections of Counsel, though the Court always listens to them, have the 
defects of their qualities. The lay reporter is nowadays a highly skilled 
person. If he is not coerced, by circumstances beyond his control, to 
emphasise the “sensational” or the sentimental, he usually places on paper 
a trustworthy record of what has been said and decided. On an appeal, 
either side may wish to make use of the lay report. The course ‘indicated 
by Lord Roche means that if the appellant or respondent shows it to the 
other side, and the other side agrees, the report may be used in the Court 
of Appeal as the best obtainable evidence of what happened below. We 
know that this direction only recognises what has long been a common 
practice: but it is well to have high authority for it. Litigants and 
lawyers owe a great deal to the lay press, whose reporters work under the 
unavoidable stresses and demands of their arduous profession.—The Lew 
Journal. 


Women at the Bar 


Amongst the first to suffer by the deplorable depression in the 
Courts are the women barristers. Why it should be so the Clerk did not 
satisfactorily explain, but he alleged it on a front which the intelligent 
would not dispute. 

In despair or hope, some forty juniors recently applied for silk; and 
I am told+that not one woman was numbered amongst the applicants. 
I expected one at least; not because of the magnitude of her practice, 
but from considerations which have moved men, before now, to successful 
applications. 

The truth is that there are few women who, having regard to the 
depressing times, are doing reasonably well in Courts other than the High 
Court. They are vastly outnumbered by the men; the competition is 
keen and there is still a substantial volume of what is called Victorian 
prejudice in the way of women’s progress. 

A technical difficulty which occurred inevitably in the early days 
has apparently been overcome. - Barristers are required by imperative 
custom to address each other without prefix. After some time the prac- 
tice was dropped as between men and women. It was recognised that the 
rules made before women barristers were dreamt of were not necessarily 
applicable in the new~conditions. Hence it came that good people at the 

«Bar wowld use, without embarrassment, the polite prefix; while the best 
people, at any rate in Chambers, adroitly and aptly compromise by the 
use of the baptikmal name.—T'he Lew Journal. ° 
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SUMMARY OF RECENT CASES 


BHAGWAN Das v. EMPEROR 
Cr. Rev. 284 of 1936, decided by Thom, J., on Angust 19, 1936 


ways Act (IX of 1890), Sec. 101—Station master—Signals—Points correctly 
set—Train allowed to run on loop line—In point of fact one point not pro- 
perly set—Collision—Persons injured—Whetber station master guilty of 
offence under Sec. 101. 

The station-master allowed a goods train to run on the loop line even. 
though the main line was clear. Before allowing the train on to the 
loop line he received signals which entitled him to conclude that the points 
were correctly sct. In point of fact point No. 2 on this line was not 
properly set, with the result that the train ran into a blind siding and 
collided with trucks. As a result of the collision certain persons on the 
goods train sustained simple injuries; and thé station-master was prose- 
cuted under Section 101, Railways Act. Held, that the loop line was 
clear, and although in the circumstances it was the duty of the station- 
master to run the train through the station on the main line, the mere 
act of switching the train on`to the loop line did not of itself endanger 
the life af any person either on train or at the station. The switching 
of the train on to the loop line was not in short the proximate cause of 
the accident. The accident resulted from point No. 2 not being properly 
set. Held, further, that the station-master was entitled to rely upon the 
signals of his pointsmen, who had signalled the points set, and accordingly 
he Was not guilty of any act or omission in relation to the setting of point , 
No. 2 and could not therefore be convicted of an offence under Section 
101, Railways Act. — 





KaNHATYA LaL v. THOMAS SKINNER 
F. A. 296 of 1931, decided by Sulaiman, C. J. and Bajpai, J., on Ang. 12, 1936 


Civil Procedure Code, Or. 32—Cross appeals—Lunatic appellant in one and 
respondent in other—No one acted as next friend or guardian—bDecrets passed 
in appeal not null and void—f lunatic prejudiced appeals to be revived and 
beard after appointment of next friend or guardien. 

Two cross appeals were filed from a decree in a pre-emption suit—one 
by the pre-emptor and the other by the vendee. Pre-emptor’s appeal was 
allowed, while that of the vendee was dismissed with costs. Subsequently 
the vendee brought a suit for a declaration that the decrees passed in 
appeal were null and void because at the time when the appeals were filed 
E eS was insane, but nobody acted as his next friend or as his 
guardian. Held, that the decrees passed in appeal could not be null and 
void and the utmost that could be done was to revive those appeals and 
appoint a proper next friend or a proper guardian and to allow the appeal 
of the lunatic to be. continued by .a proper next friend and the other 
appeal to be continued after the appointment of a ian, but under 
the circumstances of the present case no prejudice had been, caused to. the 
person suffering under a disability and it was not necessary to adept that , 
course. 

° ® 
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, Karanı BEGAM v. Baste ULZAMAN KHAN 
Cr. Misc. 385 of 1936, decided by Alsop, J., on July 23, 1936 


- Criminal Procedure Code, Sec. 526—Criminal casd based on complaint—Magisira: 
said to complainent that be was determined to finish case within six weel 
either by dismissing it for default or discharging eccused—Application fe 
transfer of case—Rights of private complainant. a 

Whero in a criminal case based upon a complaint, the magistrate said t 
the complainant that he was determined to finish the case within six weel 
in some way or other either by dismissing it for default or discharging tt 
accused or any other way, and the complainant then made the preser 
application for the transfer of the case and it was urged on her behal 
that she was entitled to a transfer because she justly felt that she w: 
prejudiced by the remarks made by the magistrate, held, that it can hard! 
be said that a private complainant is wronged if an accused person is dis 
charged or acquitted, Lf a complainant is realy anxious to get compen 
sation for some private wrong, his proper procedure is to file a suit in th 
civil court for damages. 





Ram LAL v. EMPEROR 
Cr. Rev. 251 of 1936, decided by Allsop, J., on June 12, 1936 


Penal Code, Sec. 221—Police constables omit to apprebend murderer as they wer 
afraid of getting burt—Whether affence under Sac. 221 made ont. 


Where the applicants, being police constables, were legally bound t 
arrest a man who had committed murder in, their presence, and they mad 
no attempt to seize him, with che result that he escaped, Aeld, that th 
applicants were guilty of an offence under Section 221, Indian Penal Cock 
Their motive may not have been that they wanted the man to escape bu 
that they were afraid of getting hurt, but motive must always be dis 
tinguished from intentions. They certainly intended not to apprehen 
the man. 





ASHFAQ #. EMPEROR 
Cr. Rev. 287 of 1936, decided by Allsop, J., on June 12, 1936 


Criminal Procedure Code, Sec. 103, U. P. Excise Act, Sec. 54 and Dangerous Drug 
Adt, Sec. 25—Respectable witnesser—Meaning of. 

Where the house of the applicant was searched and be was in possessio: 

of cocaine and cheres contrary to law, and was prosecuted and ¢onvicte: 

under Section 14 of the Dangerous Drugs Act and Section 60 of the U. P 

Excise Act; and it was urged in revision that the search was not properl 

conducted because the two search witnesses—one of whom was a cheudhar 

of Ekkeweles and the other a hawker—were not respectable within th 

meaning of Section 103, Criminal Procedure Code. Held, that respect: 

ability does not connote any pa-ticular status or wealth or anything o: 

that kind. Any person is entitled to claim respectability provided he : 

a got disreputable in any way, thaz is, if he is not a thief or a criminal o 
.. “© some kind or a person perhaps of grossly immoral habits. 

d 
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MuKANDI LAL v. HASHMAT-UN-NISSA 


P. C. A. 48 and 49 of 1932, decided by Sulaiman, C. J. and Bennet, J., on 
a August 7, 1936 

Divil Procedure Code, Sec. 109(c)—Application for leave to appeal-to Privy 
Coxncil—Valuation of appeal less ft Rs. 10,000—Certificate granted in 
connected appeal under Sec. 110—Common point involved—Case to be 
certified as fit for appeal under Sec. 109(c)—Or. 45, R. 4 end Sec. 151— 
Case not covered by Or. 45, R. 4--Whetber High Court bas inberent 
power for consolidating appeals to Privy Corsacil. 

A suit was brought by the phintiff on the ground that he was the 
next reversioner of the last male owner. The defendants were trans- 
ferees from a person who was claiming to have been the adopted son of 
the deceased. The trial court held that the adoption was not proved 
and accordingly decreed the claim. ‘Two sets of defendants filed separate 
appeals in the High Court although the decree of the court below „was 
2 joint one. The two appeals were connected and heard together and dis- 
posed of practically by one judgment. The High Court held that the 
adoption had been proved and accordingly dismissed the whole suit. 
The plaintiff then made application for leave to appeal to His Majesty in 
Council from the decrees of the High Court in the two connected appeals. 
The valuation of one appeal was above Rs. 10,000, while that of the 
other was less than Rs. 10,000. A preliminary objection was taken on 
behalf of the respondents that no leave could be granted in the latter 
case. Held, that in view of the fact that the point involved in the two 
appeals was a common one, the latter case should in the circumstances 
be certified as a fit one for appeal to Privy Council under Sec. 109 (c), 

\ C. P. C. although the requirements of Sec..110, C. P. C., were not fulfilled. 
Makund Sarup v. Richard Ross Skinner, 5 I. C. 583 relied on. 

Where a case does not come within the provisions of Or. 45, R. 4, 
C. P. C., the High Court has no inherent power for consolidating appeals 
to the Privy Council for the purpose of security for costs. Her Prashad © 
Rai v. Brij Kishen Das, 45 I. C. 551 dissented from. 





- RAGHUNATH SINGH PARMAR v. MUKANDI LAL 


F. A. 310 of 1930, decided by Rachbpel Singh end Collister, JJ., on Angust 
3, 1936 


Defemation—Fair comment on matters of public interest—Limits of. 

A leaflet styled “yellow leaflet” was handed over by the defendant to a 
press for publication. It contained, among others, the following state- 
ments:—(1) In connection with the case of the Garhwali Soldiers at 
Peshawar, the Garhwalis reposed confidence in him (plaintiff) and engaged 
him for conducting the-case. But the public is well aware of the treat- 
ment which he meted out to them, after they had reposed their confidence 
in him. On account of this betrayal of confidence no Garhwali would, 
you may be sure, come in this trap and would not cast his vote in his 
favour. (2) When necessity arises he (plaintiff) would put on sacred 
thread and khaddar clothes, become a confidant of the Kshathriyas and 
Brahmans of Garhwal, assume the appearance of a Brahman and bas even , 

no scruple in going into their houses and` defiling their utensils. The 
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plaintiff alleged that this yellow leaflet contained libellous statements 
against him, which lowered him in the estimation of the public, and he 
therefore instituted a suit against the defendant for damages. Held, that 
the statements (1) and (2) contained in the leaflet were false and libellous, 
and no question of fair comment could arise in respect of both the 
statements. : 

The law as to “fair comment on matters of public. interests as laid 
down in Hunt v. Star Newspaper Company, [1908] 2 K. B. 309, 319 
followed. 





GAJRAJ SINGH v. EMPEROR 
Cr. Rev. 337 of 1936, decided by Thom, J., on Angus! 14, 1536 


Motor Vebicles Act (VIII of 1914), Sec. 16-—Suemmons issued under—Must sel 
forth the time, the place and ihe exact nature of the offence with which 
the accused is being charged. 


A summons issued under the Motor Vehicles Act must specify the exact 
nature of the charge which is being preferred against the person against 
whom the summons is being issued. The time, the place and the exact 
nature of the offence charged must be clearly set forth. 

Where a summons was issued against the applicant in which he was 
charged merely with an offence under Sec. 16, Motor Vehicles Act—the 
offence was not defined and in the summons the applicant was given no 
notice of the nature of the charge which was to be preferred against him; 
and he was hailed before the court, tried, convicted and sentenced in one 
day, without being given an opportunity of meeting the prosecution case 
after the close of the prosecution evidence. Held, in revision, that in 
these circumstances the conviction of the applicant could not stand. 





MoTRAM v. EMPEROR 
Cr. Rev. 340 of 1936, decided by Allsop, J., on August 20, 1936 


Criminal Procedure Code, Sec. 423—Accnsed acquitted under Sec. 304, I. P. C., 
but convicted under Sec. 325, L P. C-——Appeal—Appellate Court set aside 
acquittal under Sec. 304, I. P. C., and directed retriak because it disagreed 
wlth finding of trial court that accused bad not committed offence under 
Sec. 304, I. P. C—-Whether such order legal. 


The applicant and three others were charged with an offence of culpable 
homicide not amounting to murder and were tried by an Assistant 
Sessions Judge under Sec. 304, I. P. C. He acquitted them of having 
committed any offence punishable under Sec. 304, I. P. C. He convicted 
two of them including the present applicant of an offence of voluntarily 
causing grievous hurt. The two men who had been convicted appealed 
to the Sessions Judge. He came to the conclusion that the offence, if it 
was committed, was properly punishable under Section 304, L P. C, and 
after issuing notice to the appellants to show cause why he should noc 
order a retrial, he did pass such an order. Held, that the Sessions J 
had no authority to set aside the acquittal under Sec. 304, L P. C. and 
was not entitled to order a retrial merely because he disagreed with the 
finding of the lower court that the accused men had not committed the 
more serious offence of culpable homicide not amounting to murder. 

m 
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HIGH COURT NOTIFICATION 
NOTIFICATION: No. 4417|/4B—4 (9) 
ENGLISH (Crv) DEPARTMENT* 
Dated Allahabad, July 20, 1936 
The following amendment is made in the General Rules (Civil), 
Volume 1, corrected up to March 31, 1934, with the previous approval 
of the Local Government: 
CHAPTER II 


In the statement under Rule 4 for the following entry on page 7: 
Court of Small Causes held at— Revenue areas comprised in local limits 
of jurisdiction 
Tahsils Agra, Itmadpur, Firozabad, and 

Kheragarh in the district of Agra. 


eae nn eee ne 


Substitute the following: 







Agra 










Court of Small Causes held at— Revenue areas comprised in local limits 


of wurisdicti 
. | The whole of the district of Agra, ie., 
all the tabsils in that district, namely, 
tahsils Agra, Itmadpur, Firozabad, 
= Kheragarh, Bah, Kiraoli, and Fate- 
habad. 






Agra 





(CRIMINAL SIDE) 


NOTIFICATION No. 5807|11—1(7) 
Dated AHababad, August 1, 1936 


The following amendments are made in the General Rules (Criminal) 
corrected up to April 15, 1934, with the previous approval of the Local 
Government: 

Chapter VID, page 28: 

Add as a new rule: 

“9, Identification proceedings in jail shall invariably be recorded 
by Magistrates in form No. 55 (HL C. J. XI-68).” 

Appendix C—Part XII, page 33: 

Add the following new entry: 

“68, Memorandum of identification proceedings in jail (form 
No. 55).” É 

Appendix D. l 

(a) Add the following new entry on page 40: 

“55 Memorandum of identification proceedings in jail” 

(b) Add the following new form at the end of the Appendix on 
page 118: 


° 
*Pyblished in Government Gerette, dated Allahabad, August 22, 1936 
© e 


“Form No. 55 


Memorandum of identification proceedings of the folowing accuses 
conducted on at 














D g 
g 
deh, [22 
Name, parentage and ag 
residence of ‘Be E a 
the accused a ao 
g sT 
u Bo 
# aa 

I 5 
The enon to be identified 7 mixed up with ... . ... .other 
under-trial Prisoners 


` All were made to stand in a circle. They were made 
persons 


to wear the clothes in which they were originally admitted to the jail 
(with the exception of the changes mentioned in column 4). No fetters 
were on. The accused were given the option to change places at will, 
but were not allowed either to conceal their faces or stature 80 as to 
impede recognition and to exchange their clothings. The witnesses were 
called in one by one and asked to single out the person or persons they 
had come to identify and to mention the action for which they identified 
him or them. Every precaution was taken to ensure that no succeeding 
witness communicated in any manner with the preceding one. The re- 
sult of the proceedings was as follows: 














RE i z | ge] as 
q q y 
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Remarks of the Magistrate who conducted the proceeding on the fol- 
owing points: 

(1) Was the Superintendent of jail informed at the time of the 
«admission of the accused to the jail lock-up that his identification would 
ææ conducted later on? 

(2) Step taken by the Jail authorities to ensure the proper conduct 


of the proceedings. | 
(3) Any other point. j 
} Magistrate, 1 Class 
Dated 193 


N. B.—It is very useful to note whether the witness knew the name of the 
mpcrson be had come to identify or he only described him in some such way as 
«the man who was standing at the door at the time of the dacoity. The witness 
“4s not to be asked in a general way: Identify whomsoever you know.” 


(Printed—part XfI—68). 


Uncontrollable Impulse 


The jury in R. v. Burton, at the Central Criminal Court, last week, 
asked the learned judge a question which, it seems to us, showed that they 
must have given the case close attention and anxious consideration. 

It was a murder trial, and Mr. Justice Finlay had directed the jury 
upon the question of insanity and criminal responsibility. Before re- 
turning a verdict they returned to Court and asked: “If Burton knew 
perfectly well what he was doing, but, owing to mental disturbance was 
totally unable to control his actions, would this be a case of manslaughter?” 

Mr. Justice Finlay, after quoting decisions on the point said it would 
not be a case of manslaughter, adding that uncontrollable impulse had no 
place in our law. . The question for the jury was “guilty” or “not guilty” 
and, if “guilty,” whether insanity was proved. 

The jury then returned their verdict of “guilty but insane.” 

Six James Stephen, in his “History of the Criminal Law,” expressed 
the opinion that the law ought to recognise various effects of madness, 
and that one possible verdict should be “guilty, but his power of seli- 
control was diminished by insanity: ‘The general rule, he thought, should 
be “that a person should not be liable to be punished for any act done 
when he is deprived by disease of the power of controlling his conduct 
unless the absence of the power of control has been caused by his own 
default.” 

But, as Finlay, J., pointed out, uncontrollable impulse is: not recog- 
nised in English law. Many people, especially medical and psychological 
experts, feel that it should be. The practical difficulty would be that 
of deciding where to draw the line between an irresistible impulse and a 
strong impulse that was not resisted, but perhaps could have ‘been.— e 
Justice of ibe Peace. 
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‘The Right to Prosecute 


A principle justly prized as ane of the most important in Englis! 
criminal law is that the defendant is always entitled to acquittal if there 
be reasonable doubt as to his gult. - 

There is a second principle, less important certainly, but still neces. 
sary for the due administration of justice, and that is the righe to pro- 
secute upon reasonable and probable cause. 

This second principle is not 30 often insisted upon and a case in th 
Court of Appeal last week which emphasised it should be noted. 

A Mr. Smith has prosecuted a Captain Horniman to conviction, bum 
the Court of Criminal Appeal quashed the verdict and sentence. The: 
Captain Horniman brought an action against Mr. Smith and obtaine 
damages for malicious prosecution. Mr. Smith appealed and the Courm 
of Appeal allowed the appeal. Lord Justice Greer pointed out that thi 
fact that the Court of Criminal Appeal found there had been a mis- 
carriage of justice and quashed the conviction did not mean that ther 
had necessarily been a malicious prosecution. In his opinion there wa: 
reasonable and probable cause for the: prosecution and its continuance. 
Lord Justice Scott added that from a broad public point of view it wouldll 
be unfortunate if the present appeal failed, for it was of the highest 
importance that a lay member of the community, acting honestly andil 
reasonably, should be free to institute a prosecution without the fear of arm 
action for malicious prosecution succeeding against him. 

In this country a very large number of criminal prosecutions are 
instituted by private persons, prosecutions by the Director of Public Prose- 
cutions being limited to grave ar difficult cases. If the idea were allowed 
to prevail that an unsuccessful prosecution would, almost as a matter of 
course, justify an action for malicicus prosecution, there would be a general 
failure to prosecute. 

As is pointed out in UnderhilPs “Law of Torts,” twelfth edition, page 
146, a prosecutor may even act without reasonable and probable cause aud 
still not be malicious, Brown v. Hawkes, [1891] 2 Q. B. 718 [C. A.]. 

“Stupidity and malice are nct the same thing; if the defendant honestly 
believed in the plaintiff’s guilt amd -here is no evidence that he was actuated 
by an improper motive, even though he had not taken care to inform him- 
self of the facts and had no reasonable and probable cause for prosecuting, 
yet he cannot be said to have acted maliciously. Honest belief rebuts the 
inference of malice from absence bf reasonable and probable cause.” — Justice 
of the Peace. 


The Shadow of the Gun v 


A man was recently shot and wounded in the hand a few hours 
before he was to have given evidence at the Berkshire Quarter Sessions. 
The chairman was informed by the Police that witnesses were being 
intimidated and that the shooting was the culmination of series of inci- 
dents. * It is a pity he was not m a position to deal with the terrorists as 
suddenly as Sir Charters Biron, when he was Magistrate at Hoxton, dealt 
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ith a dangerous gang there. Two men who had appeared before him 
d in connection with a street disturbance asked for police protection 
n the ground that armed men were arn S to murder them. 


d sentence. It happened in London.—The Solicitors’ Journal. 


Sleeping Out 


Natural distaste for sending people to prison on charges of “sleeping 
out” has not been entirely overcome by the amendment of the Vagrancy 
Act, 1824, effected by the Vagrancy Act, 1935, because the impression 
remains that. it is a punishment for misfortune rather than for wrong- 
doing. 

Careful examination of the new Act, together with investigation of 
the facts as to the provisions made for free lodgings, ought to remove that 
impression. To begin with, it is still necessary to prove that the accused 
failed to give a good account of himself. Further, he cannot be con- 
victed unless it be shown that he failed to apply for, or refused, available 
free accommodation, or is a persistent wanderer by choice, or causes 
damage or infection, or is likely to do so, or is otherwise offensive. 

So far as London is concerned, and no déubt this applies to other 
great cities, the need to sleep out does not exist. At last week’s meeting 
of the Public Assistance Committee reference was made to a census of 
homeless people taken on the night of February 21. Sixty people were 
foud sleeping out, but there were six hundred beds vacant in hostels, 
shelters and refuges run by voluntary organisations, as well as over two 
. hundred in the Council’s casual wards. 

One is forced to the conclusion that those who sleep out do so because 
they prefer to. The Police are able to direct wanderers to places where 
free accommodation may be had. They may be poor and unfortunate, 
but they need not be without a roof to shelter them.— Justice of the Peace. 


“Silence not always Golden 


A husband and wife who appeared at the Southend police court upon 
an application by her for maintenance, are said not to have spoken to one 
another for three years, although living in the same house. This argues 
great mutual dislike coupled with great self-control in each of them. The 
difficulty in maintaining the attitude unbending is greater in the early 
stages; after a while an inhibition is developed which keeps silent ene who , 
would speak. ` 

ge 
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Such persistent ignoring af a person with whom one is living is æ 
dreadful thing. Years ago Ase were two sisters who shared one room for 
half-a-lifetime. Across the centre of the floor was a line neither ever 
passed, and the line ran to the middle of the doorway, so that even tœ 
go out and in, neither needed to trespass on the other’s territory. Never 
was a queerer combination of aversion and attraction, for either could 
easily have ended a situation most of us would have found intolérable. 
The silent husband is a shade worse than the husband who went 
to bed one night and thereafter resolutely refused to get up. His wife 
put up with this for some years >efore appealing to Courts. There 
are some queerly distorted characters in the world.—-Justice of the Peace. 


A Warning to Thieves 


A Railway Station luggage taief who was sentenced at Bow Street 
Police Court, was stated by the Police to have fallen into their hands through 
etting drunk. He had committed numerous offences and admitted 21 in 
urt, but had always escaped dezection. Twice he had been suspected and 
stopped by the Police, but he was so plausible in manner and so skilful in 
method that he was not taken into custody. Drink was his downfall, for 
when he was taken to the Police Station and searched, documents were 
found on him which led to inquiry, and then, at last, he made a full con- 
fession. His own story was that he was tired of crime and of being 
ostracised by friends and relations and had made up his mind to surrender; 
then he took drink, was spoken to by a policeman and insisted on being 
arrested. 

A well educated man with a pleasant manner, he was able to carry 
on his operations with disarming skill. Often he carried what a detec- 
tive called a “decoy” suit-case. This he would put down on a railway plat- 
form before seizing what appeared a promising capture. If he did happen 
to be challenged he would apologise, pick up his own, and say it was all a 
mistake. Evidently he was a dangerous, if a gentlemanly, thief. 

In extenuation he urged that when he found he had robbed an old. 
age pensioner he took steps to restore her property, less £1, which he kept 
for himself, and that he avoided causing inconvenience to an American 
citizen by returning his passport. He only wanted enough, he said, to keep 
him going. 

There was a previous conviction in 1921, and a record of honest work 
till 1931. A curious, complicated character! According to his own 
showing he made but a poor living out of it, clever as he was. Crime 
really does not pay and thieves need to keep strictly sober if they aré not 
to give themselves away.—Justice of the Peace. 
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o SUMMARY OF RECENT CASES 


Kan Kuar v. ATAL- BEHARI LAL 
P, A. 66 of 1935, decided by Sulaiman, C. J. and Bejpei, J., on Aug. 20, 1936 
enancy Act (III of 1926), Sec. 243 («)—"Proprietery right bes been in issue 
between the parties claiming such right’?—Meaning of. 

Jhe words “proprietary right has been in issue between the parties 
claiming such right” in Sec. 243(#), Tenancy Act of 1926, clearly 
indicate that the dispute between the parties should be as regards their 
respective proprietary rights and that each party should be claiming such. 
right. ‘The mere fact that the defendant is denying the plaintiff’s pro- 
prietary right without setting up any proprietary right in himself would 
not bring the case within the scope of Sec. 243 (#), because there would 
be no question of any proprietary right between the perties claiming such 
right. Gembbir Singh v. Surendra Singh, 1930 A. L. J. 1065 and Sheo 
Dibal Dube v. Moti Lal Abir, A. L R. 1935 AlL 568 





Ram GOPAL v. EMPEROR . 
Cr. Ref. 381 of 1936, decided by Bennet, J., on Angust 25, 1936 
revention of Adulteration Act (Local, VI of 1912), Sec. 4(1)—Persom brings 
gbee to shop of commission agent—And sells seme to Sanitary Inspector while 
sitting at shop of ission agenti—Gbee found to be impure—W Letber 
commission agent can be convicted under Sec. 4(1). 

Where one A brought ghee to the shop of a commission agent.and while 
sitting at the shop A sold the ghee to the Sanitary Inspector, and on the 
ghee being found to be impure, both A and the commission agent were 

. tried and convicted under Section 4(1), U. P. Prevention of Adulteration 
Act, by a Magistrate. ,On a reference by the Sessions Judge, who consi- 
dered that it was A from whom the Sanitary Inspector purchased the 
sample of ghee and that the commission agent should not be convicted 
because A did the selling and was present, held, that the reference should 
be rejected for the following reasons: (1) Although the actual selling 
may have been done by A, the exposing for sale was done by the commis- 

sion agent because the shop belonged to him and goods could not have 
been exposed for sale in that shop without his consent; (2) The law of 
abetment applies to Section 4 of the Prevention of Adulteration Act and 
on the facts it is established that the commission agent abetted the offence 
of Section 4, and under Section 109, J. P. C., as there is no express provi- 
sion for the abetment of this offence the penalty is the same as the penalty 
for the offence; (3) As the sale was made in the presence of the commis- 
sion agent and he was to receive part of the purchase price as his com- 
mission, it cannot be said that he did not take part in the sale. 
Emperor v. Keder Neth, 1. L. R. 40 All. 661 referred to. 


EMPEROR V. MALKHAN SINGH 
Cr. Ref. 411 of 1936, decided by Bennet, J., on August 25, 1936 


Criminal Procedure Code, Sec. 482—Order nnder—Need not be passed on the day 
on which offence occurs. 

There is no provision in Section 482, Criminal Procedure Code, as there 
is in Section 480, that the coyrt should take proceedings the same day as 
that on which the offence is committed. Accordingly an ordgr under 
Section 482,-Criminal Procedure Code, need not be passed on the day on ° 
wich the offence takes place. ° 
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Har Prasad v. BooL CHAND 
S. A. 527 of 1934, decided by Sulaiman, C. J. and Allsop, J., on Aug. 27, 193 
Allshabad High Court Rasles—Second appeal valued at Rs. 1200—Cognizable b 
two Judges at the time of filing—Subsequently pecuniary jurisdiction c 
single Judge raised to Rs. 2,000—Whether appeal cognizable by a singh 
Judge. 

Where the valuation of a second appeal to the High Court was,Rs. 1,20 
and at the time when it was filed it was cognizable by two Judges unde 
the rules made by the High Court, but during the pendency of the appe 
the pecuniary jurisdiction of a single Judge was raised upto Rs. 2,00( 
Held, that if by an amendment of the rules the constitution of the Benche 
is altered the appeal still lies to the High Court, and the appellant canno 
claim that the appeal must be heard by a Bench as constituted before th 
rule was amended. Accordirgly the appeal was cognizable by a singh 
Judge of the High Court. 

Gur Mavuy Saran v. THe RanHA Swami SATSANG SABHA, 

DAYAL BAGH, AGRA 


Cr. Rev. 266 of 1936, decided on Angust 25, 1936, by Allsop, J. 


Criminal Procedure Code, Sec. 147—Dispute between rival religious sects abou 
the rights of the parties in c ‘Semadh’—Proceedings under Sec. 147 to bs 
taken—Not proper to use officiai means to enable any party to trespass upor 
lend in the possession of another. ) 

An application was made to the District Magistrate by the Dayal Bagl 
party of the Radhaswami religion asking him to fix a date upon whicl 
they could perform a bbendars ceremony in a building or place in Agra 
in the possession of the Swam: Bagh party, where the ashes of one of tht 
accepted gerus were kept, and asking him, also to make arrangements te 
enable the ceremony to be performed without ‘a breach of the peace. The 
District Magistrate passed an order in which he expressed an opinion that 
a judgment in a suit between the parties did not imply that the Daya) 
Bagh party were not entitled to use the Semadb for the purpose of per- 
forming a bhandera and he therefore said that he would make arrange- 
ments to see that the bhende-a was performed without a breach of the 
peace. He said that he would, if necessary, pass orders under Section 144, 
Criminal Procedure Code. When the Swami Bagh party came to know 
of this order they made an application to the District Magistrate objecting 
to it, but he refused to reconsider the order. Subsequently he passed 
another order which he described as an administrative and executive order 
not intended to affect the civi. rights of the parties, and in this order he 
directed that certain police arrangements should be made. The result 
was that the bhendsre was performed. Against these orders the Swami 
Bagh party made the present application in revision. Held, that it is 
not necessary to set aside any oi the orders which have already served their 
purpose. It is sufficient to say that the District Magistrate not having 
taken action under Section 147, Criminal Procedure Code, his expression 
of opinion about-the rights of the parties in the ‘Semadi’ is not binding 
on the Swami Bagh party. Anc in so far as the District Magistrate directed 
certain subordinate Magistrates and police officers to attend at the ‘Samadh’ 
on a particular date in order to preserve the peace, the Court is not con- 
cerned with his order. It world, however, suggest that it is not proper 
wo use official means to enable any party to trespass upon land in the 
possession of another unless it s decided in the exercise of some jurisdic- 
tion that the party who wishes tọ enter upon the land is entitled®to do so. 
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‘Common Employment 


The doctrine of common employment flourishes, though few will add 
floreat semper, and Bromiley v. Collins ([1936] 2 AlL E. R. 1061)—an 
Assize case—shows, once again, that a person voluntarily assisting is, as 
regards liability, in the same position as a servant. Collins owned ə 
“merry-go-round” which, having been erected upon a Bolton fairground, 
was then being dismantled and loaded upon a trailer. The trailer proved 
immovable and a call for help came to the ever-ready by-standers. Where- 
of one, Bromiley, a youth of eighteen years, having rendered such help, 
was severely injured by the fall from the trailer of some iron plates. The 
learned Judge found that there was no “emergency” that although Bromi- 
ley did not “thrust himself forward,” he was “invited to help”; did this 
fact make any difference? A “volunteer” he remains, whether, without 
invitation he offered to help, or whether he proferred his services. He can- 
not be regarded in a more favourable position than the employer’s servants. 
The legal dilemma has never been put more acutely than by McCardie, J., 
in Heasmer v. Pickford (1920, 36 T. L. R. 818, at p. 820) which Atkin- 
son, J. cites in Bromiley v. Collins: “For if he was engaged, or requested 
to help upon the authority of the master, then he becomes a fellow-servant 
with the other servants of the master. If, on the other hand, he was 
engaged or requested to help without any authority at all from the master, 
then he is, in legal strictness, a trespasser. This legal dilemma is, I feel, 
a regrettable infliction upon one who renders help through the instincts of 
courtesy or the dictates of kindness.” And so Bromiley loses 1,100/., and 
so the law remains, with none but the Legislative to give this rule its 
quietus—_T he Lew Journal. 


Psychology and Crime 


I read of a curious case in an English newspaper the other day. A 
recidivist was arraigned before a magistrate for a fresh breach of the peace. 
Evidence was given by Crown that while serving a term of punishment 
for a previous offence the man had received mental treatment by the prison 
psychologist “but without effect.” Thereupon the magistrate sentenced 
him to three years’ penal servitude. The fate of the recidivist gives us 
pause in view of the cryptic statement of the psychologist that his treat- 
ment “was without effect.” Effect to what end? Was it an experiment 
of hypnosis upon psychosis? It is‘conceivable that this particular treat- 
ment was insufficient, and that under the observation of a competent psy- 
chiatrist the prisoner might have exhibited -reliable indicia of mental 
derangement. It is well known that the percentages of mental disease 
found in the psychiatric study of prisoners vary with the respective degrees 
of skill possessed by those who engage in the study. Under English Law 
when the sanity of a prisoner undergoing sentence is brought in question 
he is required to be examined by two medical practitioners. But aparc 
from that requirement, to accept the opinion of a single expert on the 
mental state of an offender is to say the least a hazardous approach to 
judgment on the qti@stion of responsibility for crime.—T be Eenadian® 
Bar Rewiew. : 
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Snakes in Court 


A good deal of alarm was caused during the great rattlesnake murder 
trial at Los Angeles, when one of the reptiles being used for demonstration 
purposes escaped in court. Lawyers and witnesses leapt on their chairs, but 
fortunately it was recaptured becore any damage was done. I believe the 
only time that such unpleasant exhibits have been loose in an English 
court was once at Marlborough Street Police Court many years do. A 
lady naturalist had been summoned by her next-door neighbour for letting 
snakes escape from her premises. Everyone in court grew pale when the 
defendant produced a tangle of snakes and let them wriggle about her neck 
and shoulders to show how tame <hey were. ‘The magistrate, however, was 
not sufficiently reassured to refrain from ordering her to prevent her pets 
from straying from home in future. Apart from the present Los Angeles 
case, the Americans seem to specialise in sensational exhibits. At Provi- 
dence, in Rhode Island, 200 pedigree cats were once taken to court to 
puzzle an expert witness.—T he Solcifors’ Journal. 


| Popular Titles of Statutes 


Brevity, which is said to be the soul of wit, has always been much 

sought after in the citation of our statute literature, not always, however, 
with the approval of the Legislcture. Nowadays we are accustomed to 
the short title usually given to ‘a statute, but even before that excellent 
- idea came to actual fruition, shorter designations were often devised and 
bestowed upon our Acts of Parliament. Some of these might seem odd 
enough were it not that use and want has familiarised them to our ears 
and eyes. Sometimes the statutes received their names from the place 
where they were enacted, as the Statute of Merton, the Statute of Marlbo- 
rough, and others. Again, some statutes received their names according 
to the practice, borrowed from the example of the Papal Bulls, of using 
the first words of the text, as, for instance, in the two statutes which figure 
so prominently in our real property legislation—the De Donis and Quia 
Emptores. Another old Act of Edward I, became known as Circumspecte 
agatis—warning words which might with advantage be prefixed to various 
modern statutes. These various >ffcial and quasi-official modes of citing 
statutes by no means exhaust the attempts made to abbreviate their cita- 
tioh. Sometimes the scope or purport of an Act pointed to a fitting title, 
such as the Tipping Act, but perhaps a more common method has been— 
certainly it was so in the Victorian era—to give it the name of its legislative 
begetter. Even earlier, however, this mode was not unknown; thus we 
have Barnard’s Act, Fox’s Act, aad a well-known local Act which in its 
popular title rejoices in perpetuating the somewhat grotesque collection of 
names of its author—Michael Argelo Taylor. As we might expect, the 
names of a considerable number of those who have occupied the Woolsack 
have their names linked with legislative achievements of varying import- 
ance—Brougham, Lyndhurst, Campbell, Crawnworth, Westbury, and, 
nearer our own day, Birkenhead, all enjoy this posthumous renown. A 
full list of these popular abbreviations in connection with statutes is given 
*in the recently published new edition of Craies on Statute Law.—The Law 
Times. © e 
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SUMMARY OF RECENT CASES 


LAKHAN v. EMPEROR 


Cr. Rev. 924 of 1935, decided by Sulaiman, C. J., and Bennet and Rachhpal 
Singh, JJ., on August 31, 1936 


riminal® Procedure Code, Secs. 195 (1) (a) and 4(1) (b)—Report made by 
Sub-Inspector to Superintendent of Police end forwarded by latter to tbe 
Magistrate—When emounts to compléint—Penal Code, Sec. 177—Offence 
snder—W hen made ont. 

The applicant was a mukbie or village headman and in that capacity 
he attested a pencheystnama stating in writing “We, the penches, are of 
opinion that B’s daughter got drowned in the Jumna and chat chere is no 
doubt or suspicion about it.” This pencheysiname was sent to the police 
and believed by them to be true, and the Sub-Inspector went to the village 
to make an investigation. It was later ascertained that the information 
was absolutely false and that the girl was in fact alive and that the 
mukble knew when he signed the pencheystneme that she was alive. The 
Sub-Inspector addressed and sent to the Superintendent of Police a com- 
munication headed as ‘Report made by Sub-Inspector” in which after 
mentioning all the allegations constituting the offence and stating that 
the applicant (describing him by name and not calling him an accused) 
was guilty of an offence under Sec. 177, I. P. C. concluded with the re- 
quest “It is therefore prayed that permission under Section 195, Cr. P. C., 
may be given to institute a case under Section 177, I. P. C. . ” 

The Superintendent of Police sent this on to the Magistrate with the 
endorsement ‘Forwarded to the S. D. M. for information and necessary 
action.” ‘The S. D. M. treated it as a complaint and took cognizance of 
the offence, and convicted the applicant under Section 177, I. P. C. 
Held (by majority), (1) that che communication sent by the Sub-Inspector 
to the Superintendent of Police and forwarded by the latter to the Magistrate 
does not amount to a complaint within the meaning of Sec. 195 (1) (4); 
Criminal Procedure Code, and as there was no proper complaint the 
Magistrate had no jurisdiction to take cognizance of the offence, and 

a vital defect cannot be cured under Section 537, Cr. P. C. Chandri 
Baldeo Singh v. King-Emperor, 96 I. C. 211 approved. (2) that as none 
of the events enumerated~in Section 45 (1) (d), Cr. P. C, had happened, 
it cannot be said that the applicant was legally bound to give any infor- 
mation to the police. Accordingly the false information which he gave 

- to the police does not bring his case within Section 177, I. P. C. 





Moti v. BENI - 
Cr. Rev. 359 of 1936, decided by Thom, J., on Angust 22, 1936 


Child Marriage Restraint Act (XIX of 1929), Sections 3 to 6—Scope of— 
Marriage of child in contravention of Act—Act merely imposes penalties 
—Merrlage not declared invalid—Criminal Procedure Code, Section 552— 
When Magistrate can take action under. 

Where the marriage of a child is celebrated in contraventiop of the 
provisions of the Child Marriage Restraint Act (XIX of 1929), the Act ° 
e e 
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merely imposes certain penalzies on persons bringing about such a mar 
riage, but the marriage of the child is not declared by the Act to be a 
invalid marriage. 

The District Magistrate can only act under Section 552, Cr. P. C 
where there is a complaint before him on oath of the abduction of up 
lawful detention of a woman or of a female under the age of sixtee 


years. e 


—_—_——<— aaa 


Mop. Astam v. COMMISSIONER oF INCOME Tax, U. P. 
Misc. Case 335 of 1934, decided by Collister, J., on August 7, 1936 


Income Tax Act (XI of 1922), Sec. =—" Association of individuals” —Meaning of 

The expression “other association of individuals” in Section 3, Incom 
Tax Act (XI of 1922), should be construed ejesdem generis with the wor 
immediately preceding, that is, the word “firm”. Thus, before there ca 
be an association of individuals within the meaning of the section, i 
must first be shown that the association has at least some of the attribute. 
of a firm or partnership, chcugh not in the strictly legal sense of thi 
term. 

The mere appointment by a body of co-owners of a common collecting 
agent will not convert such . of co-owners into an association oj 
individuals within the meaning of Section 3, Income Tax Act. 

In the matter of Messrs. B. N. Elias, 40 C. W. N. 476 referred to. 


—_—_—_— 


SHTAM Lat v. Ram Sarup 
F. A. 372 of 1933, decided by Sulaiman, C. J. and Bennet, J., on August 5, 1936 


Transfer of Property Act, Sec. 5.5 (4) (b)—Ssit for unpaid purchase-money 
plus interest at one per cent per nensem—W ben interest at one per cent per 
mensem to be awarded. 


On a sale of immoveable property the vendors left a part of the pur- 
chase-money with the vendees for payment of persons who held decrees 
against the vendors. The vendees did not pay these persons with the 
result that ane vendor was arrested and detained for 24 hours and the 
property of the vendors was taken in execution and sold. ‘Thereupon 
the vendors brought a suit under Section 55(4) (b), T. P. Act., for the 
unpaid purchase-money plus one cent per mensem interest. Before 
the written statement was dled the vender paid off che wee ef eon 
them and also interest due to the decree-holders. The defendants-vendees 
therefore claimed that no further sum was due to the plaintiffe-vendors. 
Held, that the plaintiffs were ive i 


55, T. P. Act., at the rate of one per cent per mensem awarded by the 
lower court, and also costs in full. 
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Textbook Writers | | : 


Writers of legal textbooks, however eminent, and their work, how- 
wer excellent, can never hope to achieve general distinction in the world 
f biography. The legal writer, unless like those mentioned in the classic 
sages of Pendennis, where Thackeray gives literary immortality to Coke, 
o Chitty, to Byles and to Smith (of Leading Cases fame), can never expect 
o receive column after column such as those bestowed upon authors of 

works of the imagination or standard works of history or biography. What 
«applies in our own country in this matter finds corroboration in the 
American Dictionary of Biography. There, for example, we find no fewer 
than thirteen columns devoted to Thoreau, the author of Walden; it is, 
of course, not suggested that this allowance is excessive, but if we com- 
pare it with the more modest space given to eminent legal textbook writers, 
ave realise that the latter are at a great disadvantage in their appeal to the 
‘casual reader. Of the two legal writers, other than those who reached 
she Bench, who receive attention, Hannis Taylor and James Bradley Thayar 
stand out conspicuously. The: former is described as “lawyer, scholar, and 
diplomat,” achieving distinction in all three capacities. He became Minis- 
ter for ‘the United States in Spain; he edited for a time the United States 
Law Review; and he wrote, among other works which brought him promu- 
mently to the notice of the profession and law students, Origin and 
"Growth of the English Constitution, and a treatise on international law, 
in the preparation of which his earlier experience in diplomacy was utilised 
to advantage. The other legal author, James Bradley Thayer, is even 
better known to English legal scholars by reason of his great work cn 
Evidence, and for his labours along with Langdell, Gray and Ames in 
laying the foundation of-the case system of teaching at Harvard. America 
is justly proud of these pioneers in the new style of inculcating legal 
principles—T be Law Times. A i 


Nuisance and Malice 

There are many ways of annoying one’s neighbours besides those 
which are actionable. In other words, it is possible to be a nuisance with- 
out being a legal nuisance. It is hardly proper to give advice on the 
different methods of being spiteful within the law, but when consulted by 
peace-loving and law-abiding persons as to the possibility of putting a stop 
to annoying conduct or obtaining damages it is difficult, owing to the 
apparently conflicting state of the authorities, to advise as to what conduct 
is actionable and what is not. 


In the leading authority of Mayor of Bradford v. Pickles, (73 L. T. 
Rep. 353; (1895) A. C. 587) the House of Lords held (1) that (follow- 
ing Chasemore v. Richards, (1859) 7 H. L. C. 349) an owner of land 
could divert or appropriate percolating underground water within his own 
land, even though the effect was to deprive his neighbour of it; gnd (2) 
that it did not make any difference whether his motive was to improve ° 
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his land or maliciously injure his neighbour or to induce his neighbour tı 
buy him out. Lord Halsbury, L. C. said: “This is not a case in which th 
state of mind of the person doing the act can affect the right to doit. b 
it was a lawful act, however ill the motive might be, he had a right t 
do it. If it was an unlawful act, however good his motive might be, he 
would have no right to do it. Motives and intentions in such a questior 
as is now before your Lordships seems to me to be absolutely irrelevant.’ 


To the superficial observer this decision might seem to be a sort oj 
charter of liberty fer the malicious or at least for the pettifogging anc 
greedy. On the other hand it may be a handy weapon of defence against 
the litigious. Nor on a closer inspection does it appear to be available 
whenever a person does in a fit of temper of righteous indignation that 
which he regrets in cooler moments. If what he does is illegal in itself. 
Mayor of Bradford v. Pickles (sup.) is obviously of no assistance. If, an 
the other hand, what he does is legal it is not always correct to apply 
Meyor of Bradford v. Pickles to the case. ` 


There is an old and famous authority, Keeble v. Hickeringill, (1707) 
11 East 574n., which clearly illustrates this qualification. ‘The facts can 
most appropriately be described by the original reporter; “Action upon 
the case. Plaintiff declares thar he was on November 8, in the second 
year of the n, lawfully passessed of a close of land called Minott’s 
Meadow, ef de quodam vivario, vocato a decoy pond, to which divers 
wildfowl used to resort and come; and the plaintiff had at his own costs 
and charges prepared and procured divers decoy ducks, nets, machines, 
and other engines for the decoying and the taking of the wildfowl, and 
enjoyed the benefit in taking them; the defendant, knowing which, and 
intending to damnify the plaintiff in his vivary, and to fright and drive 
away the wildfowl used to resort thither, and deprive him of his profit, 
did, on November 8, resort to the head of the said pond and vivary, and 
did discharge six guns laden with gunpowder and with the noise and stink 
of the gunpowder did drive away the wildfowl then being in the pond; 
and on 11th and 12th days of November, the defendant, with design to 
damnify the plaintiff, and fright away the wildfowl, did place himselt 
with a gun, defy the plaintiff and fright away the wildfowl and there did 
discharge the said gun several times whereby the wildfowl were 
frightened away, and did forsake the said pond. Upon not guilty pleaded 
a verdict was found for the plaintiff and £20 damages.” 

Chief Justice Holt, in giving judgment that an action lay, said: “He 
that hinders another in his trade or livelihood is liable for an action for 
so hindering him . Suppose the defendant had shot in his own 
ground, if he had occasion to shoot it would have been one thing, but to 
shoot on purpose to damage the plaintiff is another thing, and a wrong.” 

Of the eight judges who were summoned to attend before the House 
of Lords in Allen v. Flood, (77 L. T. Rep. 717; (1898) A. C. 1) only 
Mr. Justice Wright expressed himself unfavourably to the authority of 
Keeble v. Hickeringill (sup.). Tle said: “Decided in the time of Queen 
Anne and reported then, and more at large in 1809 (in the note to Cer- 

° rington v. Taylor, 11 East 5 71) it must have been known to lawyers for 
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nearly two centuries. Yet no reference to it is to be found in Bullen and 
Leake’s Precedents. In Bullen’s Nisi Prius it is barely mentioned, and 
there, and in Selwyn’s Nisi Prius the dicta for which it is now cited are 
not mentioned at all.” 

Lord Halsbury, L. C. said that even ‘if the case stood alone, which it 
did not, he would be quite content to rely on the authority of “so pro- 
found 2 lawyer as Sir John Holt and such an expositor as he was of the 
spirit of freedom which runs through the whole of the English law.” 
Lord Ashborne and Lord Morris also approved of it. 


Lord Watson, on the other hand, thought that it was by no means 
clear that Keeble v. Hickeringill was meant to decide that an evil motive 
would render unlawful an act which otherwise would be lawful and in 
any case such an interpretation was not supported by the later authorities. 
He added: “No proprietor has an absolute right to create noises upon his 
own land, because any right which the law gives him is qualified by the 
condition that it must not be exercised to the nuisance of his neighbours 
or of the public. If he violates that condition he commits a legal wrong, 
and if he does so intentionally, he is guilty of a malicious wrong, in its 
legal sense.” Lord Herschell and Lord Davey both thought it was a 
nuisance. 

The rule established by Allen v. Flood was that a malicious or bad 
motive does not transform an act which is lawful in itself into an unlaw- 
ful act so as to make the doer liable to a civil action. This decision extend- 
ed the application of Meyor of Bradford v. Pickles (swp.) from the exer- 
cise of rights of property to the exercise of indfvidual rights in that case 
the right to cease work even though the motive was to procure the dis- 
missal of persons who were not members of the appropriate trade union. 
Keeble v. Hickeringill was rightly treated as not deciding the general 
question whether malice can make an act unlawful. Its application was 
restricted by Allen v. Flood. 


The question of the effect of Keeble v. Hickeringill (sup.) was care- 
fully examined by Mr. Justice Macnaghten in the recent case of Hollywood 
Silver Fox Farm, Limited v. Emmett, (1936, 80 Sol. Jour. 488). The 
plaintiff company bred silver foxes for profit and had a board announcing 
the fact on their land adjacent to a public highway. The defendant was 
about to develop his adjoining field as a building estate, and, thinking 
that the notice board was detrimental to his scheme, he requested the 
plaintiff to remove -it. After several refusals the defendant threatened 
to shoot with blaek powder near the breeding pens. Some time later he 
carried out his threat, and the vixens were frightened, some miscarried 
and others refused to mate. 

Mr. Justice Macnaghten dealt with the argument that “a man can- 
not increase the liabilities of his neighbour by applying his own property 
to special uses, whether for business or pleasure”: (per Lord Robertson 
in the Privy Council in Eastern and South African Telegraph Company 
v. Cape Town Tramways Company, (86 L. T. Rep. 457; (1902) A, C 38], 
393). ‘He said: “It is a perfectly lawful thing to keep a silver fox farm,° 
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and I think the fact that the shooting took place intentionally for the 
purpose of injuring the plaintiffs msde it actionable. 

His Lordship quoted from Keeble v. Hickeringill (sup.) the dictum 
of Chief Justice Holt, which is set out above, and added: “In my opinion, 
the authorities to which I have referred support the view that a person 
who shoots on his own land, or makes other.noises on his own land, for 
the purpose of annoying or injuring his neighbour, does, by the common 
law, commit the actionable wrong af nuisance, for which he is liable in 
damages at common law, and was liable to be restrained by injunction in 
a court of equity before the Judicature Act.” 


An authority to which Mr. Justice Macnaghten referred (Christie v. 
Davey, (1893) 1 Ch. 316) provides an amusing and apt illustration of 
the ingredient of malicious intent in nuisance by noise. The plaintiffs 
were musicians and practised and -aught music. Their next-door neigh- 
bour wrote to one of them comphining of the music, and describing it 
as the howlings of a dog, teased catgct vibrations and vocal shrieks. When 
he received no reply he began to knock on the party-wall, beat trays, 
whistle and shriek, and on receiving a complaint from the plaintiff’s soli- 
citors he replied that he had a per-ect right tq amuse himself on any 
musical instrument he pleased, and threatened during the winter months 
to perfect himself on the flute, concertina, cornucopian horn and piano. 
Mr. Justice North granted an injanction to the plaintiff, and said: “In my 
opinion the noises which were mad= in the defendant’s house were not of 
a legitimate kind. They were what, to use the language of Lord Selborne 
in Gaunt v. Finney, (27,L. T. Reo. 569; L. R. 8 Ch. 8), “ought to be 
regarded as excessive and unrearorable.” I am satisfied that they were 
made deliberately and maliciously for the purpose of annoying the plain- 
tiffs. If what has taken place had occurred between two acts of persons 
both perfectly innocent, I should have taken an entirely different view 
of the case. But I am persuaded chat what was done by the defendant 
was done only for the purpose of enroyance, and, in my opinion, it was 
not a legitimate use of the defendant's house to use it for the purpose of 
vexing and annoying his neighbours.” 

In the eighth edition of Salmond on Torts (1934 p. 241) Christie v. 
Davey (swp.) is quoted as an authority for the proposition that “if dis- 
comfort or inconvenience is inflicted intentionally and wantonly and 
without reasonable cause, the requirement of substantiality does not exist.” 
In a note the learned editor adds: “It does not, however, seem consistent 
with general principle that the presence of malice should render that a 
nuisance which in the absence oz malice would not be a nuisance.” It 
seems better to adopt the reasoning of Baron Bramwell in Bemford v. 
Turnley, (6 L. T. Rep. 721; (1862) 3 B. & S. 62) and say that in such 
cases the inconvenience is sufficiertly substantial to amount to a nuisance, 
but that in the absence of malice the nuisance will be excused on the 
principle that in the case of acts done in the course of the ordinary use 
of lands or houses, the plaintiff will srobably have occasion to inflict in 
„his turmeupon the defendant at some future date a similar annoyance to 
that of which he complains, and the nuisance being reciprocal in character 
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must meet with mutual forbearance—‘a rule of give and take, live and 
Met live.” This is a reasonable explanation, and it is repeated in Clerk and 
MLindsell on Torts (8th edit., 1929, p. 15), where reference is made to 
«cases such as Bemford v. Turnley (sup.) and Christie v. Davey (sup.), 
as being in conflict with the principle that malicious motive cannot turn 
a lawful act into an unlawful one. The cases include the playing of 
musical instruments, the burning of weeds, the emptying of cesspools and 
other similar nuisances to which the rule of “live and let live” applies. 
The learned editors go so far as to say that “apparently those cases cannot 
any longer be regarded as good law.” The result, therefore, of Mr. Justice 
Macnaghten’s decision in Holywood Silver Fox Farm, Limited v. Emmett 
(sup.) is to clarify the law on a point on which there was previously 
substantial doubt, and to uphold the authority of a number of cases which 
did not previously command universal respect.—The Law Times. 


Fiction and Fact 


In a letter recently published in The Times (London) some thirty- 
four well-known men and women, addicted to producing “credible pic- 
tures of contemporary life” in the form of fiction pleaded for reform in 
the existing law of libel which would protect them from actions at the 
suit of ill-disposed and designing persons who claim to see themselves 
deliberately portrayed to the life, and defamed, by literary artists wholly’ 
unaware of their existence. Amongst other remedies this group of writers 
asks that the burden of showing an intention on the part of a writer to 
defame him should be thrust upon the plaintiff. As the law now stands 
the intention of the writer is immaterial, and the fact that the defendant 
did not know that such a person as the plaintiff existed does not consti- 
tute a defence to the action. The question in issue is not what the defen- 
dant meant, but what reasonable people understood him to mean by -he 
language used. In Hulton v. Jones, [1910] A. C. 20, Lord Shaw quoted 
with approval the following statement of principle from the judgment 
of Alverstone, C. J. when the case was before the Court of Appeal: 

The question, if it be disputed whether the article is a libel upon the plain- 
_ tiff, is a question of fact for the Jury; and in my judgment this question of 
fact involves not only whether the language used of a person in its fair and 
ordinary meaning is libellous or defamatory but whether the person referred 
se ea aera mee a ore oe i EERE 
P . : 

There is apparent substance in the grievance advanced on this head 
by writers of fiction. But it may be objected that at present they are 
afforded a measure of protection against ‘he abuse of legal process by the 
blackmailer in the requirement that the application of alleged defamatory 
matter to the plaintiff must be established by the evidence of reasonable 
and fairminded persons. Then, again, a witness called to say that’ he 
understood the words complained of in a libellous sense must be shown 
by proof that he is a “reasonable” man, if his opinion is to have any weight 
with the Court (Frost v. London Joint Stock Bank, (1906), 22 T. L. Rue 
760 at p. 762).—The Canadian Bar Review. 
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HIGH COURT NOTIFICATIONS 
ENGLISH (Civ) DEPARTMENT* 
NOTIFICATION No. 5177|/46—111—397 
Dated Allababcd, August 31, 1936 : 


Træ following amendment is made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1934, with the previous approva! 
of the Local Government: 


In the statement appended to Appendix 5, on page 233. 


Against serial number 28, in the fourth column of the statement, 
under the heading “Due date,” for the words “On or before February 1,” 
substitute the words “Between April 1 and June 30, or soon after that 
period.” : 


ey 


NOTIFICATION No. 5205|67—5 (4) 


THE following amendment is made in the General Rules (Civil) 
Volume I, corrected up to March 21, 1936, with the previous approval of 
, the Local Government: 


CHAPTER XXII 


Add the following new rule on page 268: 


“1A. When an Amin has to make an attachment under an order of 
the Court [Rule 1(2)], and he apprehends that resistance will be offered 
by the judgment-debtor, he shall ask the Superintendent of Police through 
the Court for the requisite police help, which will be given only in excep- 
tional circumstances. Full reasons must be given for fearing a breach 
of the peace. It shall rest with the Superintendent of Police to grant or 
withhold assistance. 

In cases of emergency when the above procedure is not possible, 
applications shall be made to the officer in charge of the police station 
concerned. (High Court’s General Letter No. 47, dated May 1, 1936).” 


— 





*Published in Government Gazette, cated Allahabad, September 19, 1936 


SUMMARY OF RECENT CASES 


Ucar SEN ParsHotam Das v. CHAMBER OF COMMERCE, HAPUR 
Mis. Case 712 of 1935, decided by Iqbal Ahmad, J., on September 1, 1936 
penies Act, Secs. 12 end 26—Compeny registered under Sec. 26—Alteration 
of Memorandum—Procedure—Compony to apply im first instence to Local 
Government for epprovel—Confirmation by company court to be obtained 
subsequently—wW bether Company judge can cancel order confirming altera- 
tions without previous approval of tbe Local Government. - 

Where a company registered under Sec. 26, Companies Act (VIL of 
1913), desires to alter its memorandum of association, the proper course 
for company is to apply in the first instance to the Local Government 
for the approval of the proposed alterations, and, if the Local Government 

‘ approves them “as being consistent with the continuance of the licence,” 
chen the court having jurisdiction under the Companies Act can entertain 
the application of the company for the confirmation of the alterations. 

- St. Hildes Incorporated College, Cheltenbem, [1901] 1 Ch. D. 556 
followed. 

On an application being filed by the Hapur Chamber of Commerce, 
an association registered under Sec. 26 of the Companies Act, for the 
confirmation of certain alterations “in the Memorandum of Association of 
the Chamber, the Company Judge confirmed the proposed alterations after 
the application had been advertised. Subsequently one of the members of 
the Chamber brought it to the notice of the Company Judge that it was 
not open to him to confirm the alterations without the previous approval 
of the Local Government. It was however contended by the Chamber of 
Commerce that the Company Judge had no jurisdiction to go bebind the 
order confirming the alterations. Held, that the Company Judge had 
jurisdiction to cancel his invalid order confirming the alterations. 





SALEK CHAND V. EMPEROR 
Cr. Ref. 314 of 1936, decided by Allsop, J., on August 24, 1936 


Criminal Procedure Code, Sec. 526(8)—Adjourament under—W beiber coxrt can 
impose terms for granting en adjournment. E 

An accused person in a Criminal Court asked for an adjournment in 

order to enable him to apply to the High Court for transfer. The 
Magistrate adjourned the case on condition that a certain sum was paid 

by way of costs. Held, that the adjouroment was covered by the pro- 
visions of Section 526(8), Cr. P. C., and the court was bound to grant it 
without imposing terms. Accordingly the ‘order for costs should be set 

aside. Sorsbji M. Shroff v. Erechshew, I. L, R. 56 Bom. 537 followed. 





RAGHUBIR Sanary. Wart Husain KHAN 
- Cr. Rev. 357 of 1936, decided by Bennet, J., on Angust 25, 1936 
Criminal Procedure Code, Sec. 256 (1)—‘Remaining witnesses for the prosecs- 
Honw’—Meaning of. 
Under Sec. 252(2), Criminal Procedure Code, the complainant is 
required to give in a list of prosecution witnesses. Under Sec. 254, Cr. 
P. C., the magistrate may examine all those witnesses and then frame ae 
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charge sheet or he may frame a charge sheet before he has examined all 
those witnesses, If he adopts the latter course and certain witnesse 
remain from the list who have not been examined then those witnesses the 
the remaining witnesses under Sec. 256(1), Cr. P. C., and the complainant 
has a right to produce them after the cross-examination of those witnesses 
who have been previously examined. But if the magistrate has examined 
all the witnesses for the prosecution in the list under Section 252(2), 
Cr. P. C., and has then framed a charge sheet, there are no “witnesses 
remaining who could come under the description in Section 256(1), 
Cr. P. C. Emperor v. Percy Henry Burn, 11 Bom. L. R. 1153 dissented 
from. 





Visowa NATH KHANNa v. Smam KRISHNA 
Civ. Rev. gl of 1936, decided by Ganga Nath, Jo om Angust 22, 1936 


Contract Act, Secs. 68 and 11 end U. P. Court of Werds Act, Sec. 37—Suit 
„against ward under Sec. 68, Contract Act—W bether Sec. 37, Conrt of Wards 
`~ Act, is a ber to the suit. - 

Section 37, U. P. Court of Wards Act, is no bar to a claim against a 
ward under Section 68, Contract Act. Accordingly the ward’s property 
would be liable to reimburse the person who has furnished the necessaries 
to him. Urmrso Singh v. Firm Baenersi Das-Dip Chand, A. L R. 1927 
Lah. 414 followed. . 

The relief which is contemplated under Section 68, Contract Act, is not 
dependent on any contract buz is quite independent of it. The section 
does not create: any personal liability but on the other hand creates a 
statutory claim against the property of the person who is incapable of 
entering into a contract and has been supplied with necessaries suited to 
his condition in life. 





Ram Buaaoser v., EMPEROR 


Cr. A. 234 of 1936, delivered by Niematullab and Allsop, JJ., bs 
on Aug. 31, 1936 


Evidence Act, Sec. 106—Scope of. 

Per NIAMATULLAH, J.—It is perfectly clear that Section 106, Evidence 
Act, contemplates facts which in their nature are such as to be within 
the knowledge of the accused and of nobody else. It has no application 
to cases where the fact in question, having regard to its nature, is such 
as to be capable of being known not only by the accused but also by 
others—if they happened to be present when it took place. It cannot 
be invoked to make up.for ths inability of the prosetution to produce 
evidence of circumstances pointing to the guilt of the accused. Where 
facts proved by evidence give rise to the inference of guilt, unless rebutted, 
it is not the result of the application of Section 106, Evidence Act, but of 
the probative force of such facts. 

Per Attsop, J.—Section 136, Evidence Act, obviously refers to cases 
where the defence of the accused depends on his proving a certain fact, 
that is, cases where his guilt is established on the evidence produced by the 
prosecution unless he is able to prove some other facts especially within 
hig knowledge which would render the evidence for the prosecution 
nugatory. _ 
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Negative Duties and the Course of Employment 


A new and valuable case on the course of employment was decided 
by the Court of Appeal in Aldermen v. G. W. R., [1936] 52 T. L. R. 404; 
30 Sol. J. 286. The appellant was employed as a ticket inspector by the 
‘ailway company, and his duties took him regularly between Oxford, 
where home was, and Swansea, where he finished his day’s work at 

-30 p.m. He slept locally and returned to Swansea Station to begin 
ork at 8-30 a. M. One morning while going from his lodgings to the 
tion he slipped on the highway and was injured. The county court 
fade found that under his contract of service the appellant had the right 
‘after arrival at Swansea, to choose any lodging in reasonable proximity 
to his work, to exercise an unfettered right in spending his time between 
signing off and signing on, and to get to the scene of his work by any 
toute or any method of locomotion he might choose to select. His obli- 
gations .. were to leave his address with his employers, not to go too far 
away, and to sign on at the company’s premises (where his duties lay) at 
the scheduled hour.” In the event of an emergency the company could 
require his services during these off hours. It -was contended that by 
reason of these obligations the appellant continued in the course of his 
employment during his stay in or near Swansea. This contention was 
held to be wrong. 

It is clear that an obligation imposed during leisure hours may result 
in the workman remaining in the course of his employment during that 
period. In L. N. E. R. v. Brentnall, [1933] A. C. 489, an engine driver 
was obliged by his contract of employment to take eight hours’ rest at the 
company’s hostel. Otherwise he was free to do as he wished. He slipped 
and was injured in the hostel, and he was held to be still in the course of 
his employment. ‘This decision is properly contrasted with St. Helens 
Collier: Co., Ltd. v. Hewitson, [1924] A. C. 59, where the earlier autho- 
rities were discussed and a vital distinction drawn between the, rights and 
duties of a servant. The latter must be acting in pursuance of a duty 
owed under the contract of employment and not simply in exercise of a 
right granted by it. In this case a colliery worker was injured on a train 
provided by the company to take its employees to and from work, but 
which they were not obliged to use. To quote Lord Wrenbury (at p. 
95), it must be “In performance of a duty under his contract of service 
that he is found in the place where the accident occurs. If there is only 
a right and there is no obligation binding on the man in the matter of 
his employment there is no liability.” Cremins v. Guest, Keen and 
Nettlefolds, [1908] 1 K. B. 469 and Walton v. Tredegar Iron Co., 
[1913] 6 B. W. C. C. 592, which were based on the workman's contrac- 
tual rights, were overruled. It may be noticed, however, that where 
the means of transit offered by the employer are the only means available 
owing to the nature of the locality, a term may be implied obliging the 
employer to provide and the servant to avail himself of such transit, 
Lord Atkinson (ibid at p. 70) and Richerds v. Morris, [1915] 1 K. B. 
221. 


- 
- 
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In Alderman v. G. W. R. upra, there was an express obligation 
upon the appellant that, after signing off at Swansea, he was “not to go 
too far away”; and if he should go a long way off, it is submitted that the 
company might summarily dismiss him for breach of duty. His position 
at Swansea was therefore very diterent from that of the ordinary em- 
ployee who can live as far from his work as he wishes provided he reaches 
his place of employment at the agreed time: cf. Greene, L. J., atep. 406. 
It is difficult to accept the view of Slesser, L. J., at p. 406, that “this case 
is not very dissimilar from that of Philbin v. Heyes, [1918] 34 T. L. R 
403.” There the employer was erecting an extension to his factory and 
owing to scarcity of local -lodging accommodation erected huts in which 
the workmen might sleep, if they so desired, for a small payment. A 
hut was blown down in the nigat and the plaintiff workman therein was 
injured. The Court of Appeal held that the workman was not then 
“in the course of” his employment. No obligation was imposed’ on the 
workman at all, and the decisior is in a line with Hewitson’s Case, supra. 

It is submitted that the true ratio decidendi in the Alderman Case is 
to be found in the second behalf of the judgment of Greene, L. J., at 
p. 407, where he distinguishes Letween negative and positive obligations. 
“If the man’s contract is that he shall be in a particular place... I can 
well understand an argument thzt so long as he is there he is doing 
something which he has contracted to do. If, on the other hand, during 
a period of rest or holiday his obligation is not to go outside an area, it 
seems to me impossible to say that it necessarily flows from that that his 
action in remaining within that permitted area is something done in the 
course of his employment.” He ilustrates the case of an employee who 

contracts not to leave the British Ises while on holiday. . 

l “In staying in the British Isles he is not performing bis contract 
what he is doing is that he is not breaking it, which is quite a different 
matter. The distinction. ...in other branches of the law may not be a 
very important one, but when it comes to this particular statute (Work- 
men’s Compensation Act) where it must be shown that the accident arises 
in the course of the employment, I venture to think that this distinction is 
a real one.” It is fairly clear that any other interpretation would burden 
the employer with 2 wholly unjust and irrational liability. l 

The effect, therefore, of th- decision is to exclude negative obliga- 
tions from those duties imposed on the employee which may show that 
the course of employment is still subsisting —The Solicitors Journal. 
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SUMMARY OF RECENT CASES 


ABDUL Karm KHAN v. THE MANAGING COMMITTEE, GRORGE HIGH SCHOOL 


L. P. A. 76 of 1935, decided by Sulaiman, C. J. and Bennet, J., on 
Sep. 17, 1936 


and Acquisition Act (I of 1894), Secs. 16 and 3(b)—Person beving rights of 
easement over lend nnder acquisition—Entitled to get compensation—Vesting 
of lend in Government under Sec. 16—Rights of casement come to m 


Where a person has rights of easement over land under acquisition, he 
is a ‘person interested’ within the meaning of Sec. 3(6), Land Acquisition 
Act, and can apply to the Collector for compensation at the proper time; 
and on the vesting of the land in the Government under Sec. 16, Land 

_ Acquisition Act, whatever rights of easement he had over the land come 
to an end. 





8 
ABDUL SHAKUR v. BADARUDDIN 


F. A. 115 of 1932, decided by Sulaiman, C. J. and Bajpai, J., on Ang. 18, 1936 


Court-fees Act, Sch. I], Art. 17 (##)—Declaratory relief—Consists of two parts 
—When two paris constitute one relief —W bhen two perts constitute two 
distinct reliefs—Test. : 


Where the declaratory relief sought consists of two parts which are 
such that the first is the foundation for the second and the second part 
is a necessary consequence of the granting of the first part then the two 
can be taken together as really constituting one relief which is quite 
enough for the purpose of decreeing the plaintiff’s claim, and one sum 
of Rs. 10 would be sufficient as court-fee. On the other hand if the 
two parts are such that the second does not necessarily follow from the 
first or that the first goes farther than what is necessary for the granting 
of the second part of the relief,then two sums of Rs. 10 would be payable 
as court-fees. : 

Where the relief claimed by the plaintiff was in the following terms:— 
“It may be declared that the properties in suit are waqf-elal-enled and 
are not attachable and saleable for satisfaction of the debt due by defen- 
dant No. 1 to defendants Nos. 4 to 19”. Held, that the declaration 
that the property is wagf-alal-eulad is the foundation for and would 
necessarily involve the granting of the relief that the property is not 
attachable and saleable etc., and one sum of Rs. 10 would be sufficient as 
court-fee. Phul! Kumari v. Ghenshyem Misra, I. L. R. 35 Cal. 202 relied 
on. 

Where the relief claimed by the plaintiff was in the following terms:— 
“Tt may be declared that the property in suit is owned and possessed by 
the plaintiffs and is not fit for attachment and sale in satisfaction of a 
decree in favour of the respondent against the pro forme defendant.” 
Held, that in asking for a declaration as to possession the plaintiffs are 
asking for more than is actually necessary for the granting of the second 
part of the relief. It therefore follows that two distinct reliefs have been 
claimed by the plaintiffs and two sums of Rs. 10 should be paid as court- 
fees. Lakshmi Narain Rai v. Dip Nerain Rai, 1933 A. L. J. 311 relied 
i: | 

e ° 
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MAHABIR Raw v. Ram KRISHEN Raw 
S. A. 1119 of 1934, decided by Bennet, J., on Sep. 7, 1936 


Contract Act (IX of 1872), Sec. 239 and Pertnersbip Act (IX of 1932), Sees 
4 end 5—Hindu undivided family carrying on a family business as such— 
Whether can be partners in such business. 

A partnership firm and a Hindu joint family firm are essentially dif 
ferent. The definition of partnership’ in Sec. 239, Contract Act, deal 
with a relation which subsists between persons. That is, there must b 
more persons than one. But in the General Clauses Act, Sec. 3(39)m 
‘Person’ is defined to include any company or association or body om 
individuals, whether incorparated or not. The members of a joint Hindr 
family are a body of individuals who come under this definition of 
‘person.’ Therefore a joint Hindu family is a single person and it cannot 
have a partnership by itself within the definition of Sec. 239, Contract 
Act. The matter is explaimed clearly in Sec. 5 of the Indian Partnership» 
Act (IX of 1932). 





Ram Kumar Ramesewar LAL v. Prem Sux Das 


E. F. A. 517 of 1932, decided by Bennet and Ganga Nath, JJ., 
on Seb, 3, 1936 


Civil Procedwe Code, Or. 21, R. £3 (1), Or. 22, R. 10(1) end Or. 34, R. $ 
(2)—Sémple money decree-balder—Attaches preliminary mortgage decree 
obtained by kss judgment-debror—wW hether can apply for preperation of 
final decree. . 

Where the appellant, a simple money decree-holder, attached a preli- 
minary mortgage decree obtamned by his judgment-debtor, and then applied 
for the preparation of a final decree, beki, that the appellant had no locus 
standi to apply for the preparation of a final decree. 





GIYAN CHANDRA v. EMPEROR 
Cr. Rev. 561 of 1936, deciced by Collister, J., on Sep. 11, 1936 


Evidence Act, Sec. 114, Illustration (3) and Sec. 411, I. P. C—Cherge under 
Sec. 411, I. P. C—Presumptioa of guilt—W ben arises. 

Under Sec. 114, Evidence Act, the court may, if the circumstances 
justify it, draw a presumption of guilt against a person who is in pos- 
session of stolen property; but the section does not lay down that an gag 
ever a person is in possession of stolen goods, a presumption of his guilt 
automatically arises. Illustra-ioa (#) itself shows that the presumption 
will not arise unless the accused is in possession of the goods soon after 
the theft and unless he is unable to account for his possession. If several 
months have passed, or if the accused is able to give an apparently reason- 
able explanation of his possession of the stolen property, the presumption 
will not arise. Section 114, Evidence Act, does not relieve .the prosecu- 
tion of the onus of proving the accused’s guilt in respect to a charge 
under Section 411, I. P. C., zhe onus is there just as in the case of any 

charge but under certain circumstances a presumption may arise to 
eviate it. | 
© d 
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Defamation Defined 


The difficulty of framing an exhaustive definition of defamation has 
long been recognised by Judges and text-book writers. As long ago as 
1843, in the Report of the Select Committee of the House of Lords 
appointed to consider the Law of Defamation and Libel, we find Lord 
LyndHurst, L. C., saying: 

“I have never yet seen nor been able myself to hit upon, anything 
like a definition of Libel which possessed those requisites of a 
définition,” namely, that of being “sufficiently precise so that it 
shall take in nothing except what was intended to be specified, but 
also sufficiently comprehensive to omit nothing which ought to be 
included.” 

In Gatley’s Libel and Slander, 2nd edition, at p. 14, occurs this 
definition: - 

“Any written or printed words which tend to lower a person 
in the estimation of right-thinking men, or cause him to be 
shunned or avoided, or expose him to hatred, contempt or ridi- 
cule, constitute a libel.” 

In the 7th edition of Fraser on Libel and Slander, at p. 3, the defini- 
tion written by the late Sir Hugh Fraser is: 


“A defamatory statement is a statement concerning any person 
which exposes him to hatred, ridicule or contempt or which causes 
him to be shunned or avoided or which has a tendency to injure 
him in his office, profession or trade,” 

which the learned authors of the 7th edition have annotated with the 
words: ‘There is no satisfactory definition of a defamatory statement.” 

Mr. Spencer Bower, K. C., in his book on Actionable Defamation, 
says: i 

“Defamatory matter is matter which bears a meaning in relation 
to an existing person, such that the natural tendency of any pub- 
lication thereof is to injure that person’s reputation, or to diminish 
the willingness of others to associate with him provided that 
reputation is not deemed to include a reputation acquired by reason 
or on account of illegal or immoral acts, conduct or practices, or 
of any skill or proficiency therein, or a reputation amongst or with 
any community or class of persons whose standard of opinioa 
the law does not recognise.” 


It is convenient to divide defamatory expressions into two main cate- 
gories, into one of which come expressions which injure or disparage a 
person’s reputation and into the other those which tend to cause a man 
to be shunned or avoided, such as the imputation that he suffers from 
some infectious disease or is insane, an imputation which might arouse 
profound sympathy.. Obviously a given expression might be included 
in both categories. 

The most recent definition of defamation, referable to exptessions in 


` 
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the first mentioned category above, is that of Lord Atkin’in the case of 
Sim v. Stretch, decided in the House of Lords on July 22, ([1936] 2 All. 
E. R. 1237). That case began wita a claim for the enticement of a do- 
mestic servant and for libel contained in a telegram sent to the plaintif. 
The case was heard by Talbot, J., and 2 common jury, who found for the 
plaintiff on both claims, awarding him 25}. for the enticement and 250]. 
for the libel. There was no appeal on the claim for enticement? 


The Court of Appeal, Slesser, L. J., dissenting, dismissed the appeal, 
holding that the words complained of were, in their natural meaning, 
capable of being defamatory. The words were: 


“Edith has resumed her service with us today. Please send her 
possessions and the money you borrowed, also her wages, to Old 
Barton. Sim.” 

The sting of the libel, it was urged for the plaintiff, lay in the words, 
“the money you borrowed” coupled with the fact that the request to 
return it was sent by telegram. It was understood that the money was 
borrowed from Edith and not from 3im. An innuendo to the effect that 
the words contained an imputation on the plaintiff’s financial credit, 
was pleaded and argued. This innuendo appeared to Lord Atkin to be 
fantastic and was rejected by the House of Lords. It is not proposed to 
discuss it here. On the question whether the words were capable in their 
ordinary signification of being defamatory, the House held that they were 
not so capable. 


Lord Atkin (p. 1240) said: 


“Judges and text-book writers alike have found diffculty in 
defining with precision the word defamatory. The conventional 
phrase exposing the plaintif to hatred, ridicule and contempt is 
probably too narrow. The question is complicated by having to 
consider the person, or class o? persons, whose reaction to the pub- 
lication was the test of the w-ongful character of the words used. 
I do not intend to ask your Lordships to lay down a formal defi- 
nition, but after collecting the opinions of many authorities I pro- 
pose in the present case the test: Would the words tend to lower 
the plaintiff in the estimation of right-thinking members of society 
generally?” 

The above definition loses nothing of its force by being couched in 
simple and non-technical language. Events will show whether it will be 
generally adopted, or extend no further than cases similar to Sin y. Stretch, 
It is submitted that as a definition of defamation, of the type included in 
the first mentioned category abcve, it may well fulfil the requisites 
postulated by Lord Lyndhurst.—The Law Journal, 


143 
SUMMARY OF RECENT CASES 


Nera Rar v. Pras Ram DUBE -~ 
S. A. 663 of 1934, decided by Collister, J. om September 21, 1936 


Registration Act, Sec. 17(b)—‘Phatbandi’—W ben required to be registered under 
Sec? 17 (b). 

Wherein a phatbendi lists are drawn up purporting to show which plots 
are allotted to each of the parties concerned, and it is a formal document 
signed by all the parties, and is in substance and intention a document 
which purports to declare the rights of the parties in the specific plots. 
Held, that the document requires to be registered under Sec. 17 (b), Regis- 
tration Act, and, being unregistered, it is inadmissible in evidence, 


Ėě 


Fanm BAKSH v. HARGULAL SINGH 
Civ. Rev. 232 of 1934, decided by Collister and Bajpai, JJ., on Sep. 18, 1936 


Agency—Ageni undertakes to bring a purchaser willing to purchese property-- 
Agent brings purchaser—Negotistions for sale completed—Trensaction falls 
through—W bether agent entitled to remuneration. 

Where the remuneration of an agent is payable upon the performance by 
him of a definite undertaking, he is entitled to be paid that remuneration as 
soon as he has substantially done all that he undertook to do, even if the 
transaction in respect of which the remuneration is claimed falls through pro- 
vided that it does not fall through in consequence of any act or default of the 
agent. ie 

Where the contract between the plaintiff and the defendant was that if 

the plaintiff brought a.purchaser willing to purchase defendant’s property 
and if the negotiations for the sale were completed with that purchaser, then 
the commission became due. Held, in a suit by the plaintiff for recovery of 
his commission, that the mere fact that the transaction fell through—it is 
_. of no consequence even if it fell through on account of the default of the 
purchaser—would not disentitle the agent from claiming the remuneration, 
when it is clear that the contract did not fall through in consequence of any 
act or default of the plaintiff. 





CHOTEY LAL v. SUDERSHAN LAL 
L. P. A. 24 of 1935, decided by Sulatman, C. J. and Bennet, J., on Sep. 10, 1936 


Mortgage—Cisim for possession on the basis of a valid sdle deed—Person in possession 
Without valid title bad paid off a prior simple mortgage—W bether can set wp 
such payment as shield against claim for possession. 


In a suit for declaration of title and recovery of possession of property it 
was found that the defendant was aware of the previous contract in favour 
of the plaintiff and accordingly the sale deed in favour of the plaintiff, 
though registered subsequently, must prevail as against the sale deed in favour 
of the defendant. The defendant, however, contended that thé plaintiff 
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should not be given a decree for possession unless and until he paid the amount 
which the defendant had paid in discharge of a prior simple mortgage. 
Held, that whatever rights the defendant acquired by paying off the prior 
simple mortgage he could enforce in proper proceedings taken for the ee 
but he was not entitled to use such payment as a shield and resist the plaintiff’s 
claim for possession until he had been paid such amount. Bijai Seran Sabai 
v. Rudra Bagesbweri Prasad Baoadur Sabi, 1930 A. L. J. 531 applied; Rem 
Charen Lonia v. Bhagwan Das Mabesbri, 1. L. R. 48 AlL 443 distinguished. 





Puran Lat Ram Lat v. Damopar Dass PARMANAND 
S. A. 666 of 1934, decided Ly Collister, J., on September 15, 1936 


Provincial Small Ceuses Cowrts Act (IX of 1887), Sec. 15 and Sch. I, Art. 31— 
Suit for recovery of a specific sum—When amounts to a “Suit for an account? 
within meening of Art. 31. 

Where the plaintiff brought a suit for recovery of a specific sum (not 
exceeding Rs. 500), being the price of goods sent by the plaintiff to the 
defendant plus interest and incidental charges, and it was not suggested 
that there had ever been previous dealings between the plaintiff and the 
defendant, and thus there were no credit and debit entries in the accounts 
of the parties which had to be mutually adjusted against each other. 
Held, that the suit was not a suit for an account within the meaning of 
Art. 31, Schedule I, Small Cause Courts Act. It was therefore a suit of 
the nature cognizable by the Small Cause Court and consequently no second 
appeal lay to the High Court. 


— Sy 


Ram Duar v. Deo NARAIN | 
S. A. 664 of 1934, decided by Collister, J.; om September 15, 1936 


Marriage—Suit for declaration thst certain person ts wife of platstif—W bat 
prainltiff must prove. 
in a suit for a declaration that a certain n is the wife of the 
cae the factum of marr-age and alternatively its validity are denied, 
eld, that it is the duty of tke plaintiff to prove not only that a marriage 
was performed, but that it was validly and legally performed. 
Rem Herskb v. Jagornath, I. L. R. 53 AIL 518 referred to. 


l PARBATI v. GAJRAJ SINGH 

` S. A. 1444 of 1933, decided by Sulacmen, C. J. end Bennet, J., on Sep. 10, 1936 

Civil Procedure Code, Sec. 11 end Evidence Act, Secs. 40 end 44— Judgment 
obtained by collusion—Cannot cpe-ate as res judicata. 


It is always open to any party to show that a judgment was obtained by 
fraud or collusion and in suck cases Sec. 11, Civil Procedure Code, would 


not apply. |. 
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The Influence of the Moon ~ 


Offenders frequently excuse theinselves on the ground that they were 
under the influence of drink, but it is something new to us to read of a plea 
of. being under the influence of the moon. 

According to the Daily Mail, a solicitor at Radcliffe defending a man 
charged with a small theft said that when the moon was full the the man 
lost self-control and performed strange deeds, The night before the alleged 
offence the moon had been full. 


The defendant was discharged on the money being refunded, and it is 
not clear whether he was found guilty or not. 

That the moon influences the behaviour of some people is, perhaps, true. 
Those who have had experience of lunatics sometimes testify quite seriously 
to this effect. The very word lunatic, of course, is suggestive. But.to put 
forward loss of self-control due to the moon’s influence, as a legal defence, 
is rather like pleading one kind of irresistible impulse, and the courts will 
not entertain such a defence unless it amounts to insanity. — 

If there be people thus adversely affected by the moon they may pro- 
perly plead it, if they can manage to prove it by way of mitigation. Some 
people are upset by thunderstorms, others by great heat, others have various 
peculiarities which may make it hard for them to resist temptation. But 
we all have our difficulties and must do our best to contend with them even 
if they include the sun, moon or stars—for, no doubt, many offenders would 
like to ascribe their offences to an unlucky star.—Justice of the Peace. 


Law as a Science He 
At the Congress of the Universities of the British Empire held at 
Cambridge, Lord Macmillan, opening the other day, the discussion 
on “Provisions in Great Britain for post-graduate studies for British 
and overseas students,” put forward a strong plea for the establishment 
in this country of an institute for advanced studies in the law. In 
Scotland they have.a society—the Stair Society—formed with this object, 
the inaugural meeting of which was presided over by Lord Macmillan in 
November 1934 and his Lordship’s part in the establishment of which was 
referred to in these columns in our issue of June 2, of the same'year. Now, 
it seems, a committee is making a preliminary investigation in Scotlan 
and the Carnegie Trust for the Universities of Scotland, for the first time 
recognising that law is a subject worthy of the scholar, has founded a 
Fellowship in Law, and they have the first Carnegie Fellow of Law in the 
Scottish Universities. The Lord Chanceller (Lord Hailsham) had, Lord . 
Macmillan stated, written him that the object now in view had his lively - 
sympathy, and-that he ee i to take up the subject after the Long Vaca- 
tion. If there was one thing 
the full value of law and order. It was all very well for people to deride 
lawyers, but it had been the law that had preserved for us our freedom. The . 
subject of law well deserved post-graduate study, for, when rightly regarded, _ 
it was the greatest study of the relations of human beings in an organised 
society. —IT he Lew Times. — l s 


—_ - ~ 


we now realised more than another-it was ` 
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HIGH COURT NOTIFICATION 
ENGLISH (CRIMONAL) DEPARTMENT* 


NOTIFICATION No. 7840/8—8 (9) 
Dated AHlahabac, September 9, 1936 


The following amendment is made in the General Rules (Crfininal) , 
corrected up to April 15, 1934, with the previous approval of the local 
Government: 


CHAPTER IV 


Add the following sub-paragraph at the end of Rule 2 on Page 9: 

“A separate file shall not be srepared for each panchayatnama (in- 
quest report). They should be entered individually in register No. 14. 
At the close of each month all reports in which action is complete should 
be consigned to the record-room in a monthly bundle, a note being made 
in the remarks column against each panchayatnama, thus— 

“Filed in the monthly bundle for the month of R 


ENGLISH (CrviL) DEPARTMENT 


NOTIFICATION No. 5476—44-9(11) | 
Dated Allababad, September 11, 1936 oh 


The following amendments are made in the General Rules (Civil), 
Volume U, corrected up to March 31, 1934, with the previous approval 
of the local Government: 

Appendix 4(C), on page 136— 

In the note under form Na. 73 giving a descriptive list of miscel- 
laneous cases, Judicial: 

(1) Delete item No. 16. | 

(2) Renumber items Nos. 17 to 24 to read Nos. 16 to 23. 


eee 


= *Published in Government Gazette, dated Allahabad, October 3, 1936 


ENGLISH (Crv) DEPARTMENT* 


Dated Allababad, August 25, 1936 
CORRIGENDUM 


No. 5091|44—23.—In the form of certificate given under Rule 7, 
Chapter V, on page 59 of the General Rules (Civil) corrected up to March 
31, 1934, for the words “order skeet” in lines 2 and 3 substitute the 
words “general index”. 


a es sn 
j *Published in Government Gazette, dated Allahabad, September 26, 1936 
a . 
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SUMMARY OF RECENT CASES 


KALYAN Das v. SUDERSHAN LAL 
S. A. 534 of 1934, decided by Harries, J., on October 1, 1936 
ivil Procedure Code, Sec. 11—Finding in suit for arrears of rent decided by Assts- 
tent Collector of Second Class—W berber operates as res judicata in subsequent 
suit for ejectment in Court of Assistent Collector of First Class. 
A finding in a previous suit for arrears of rent decided by an Assistant 
Collector of the Second Class to the effect that the present defendant was 
2 proprietor of the land in dispute and not a tenant of the predecessor of 
the present plaintiff, does not operate as res judicata in a subsequent suit 
for ejectment in the Court of an Assistant Collector of the First Class 
inasmuch as the subsequent suit could not have been tried by the Court 
which decided the previous suit. Rem Din v. Har Dayal, 82 In. Cas. 790 
and Kumari v. Adit Misir, 89 In. Cas. 379 followed. 





JANARDAN SARUP v. EMPEROR 
Cr. Rev. 621 of.1936, decided by Allsop, J., om October 5, 1936 


Criminal Procedure Code, Sec. 139A—Scope of —Proceedings nder Chapter X— 
Magistrate not entitled to decide questions of title—Reliable evidence’ — 
Meaning of. l 

It is not the duty of a magistrate when acting in accordance with the 
provisions of Chapter X, Criminal Procedure Code, to decide questions of 
‘title. Under Section 139A, Criminal Procedure Code, it is his duty to see 
that any claim to a piece of land alleged to be a public place or a public 
way is not frivolous. ‘Reliable evidence’ in the sense in which the term 
is used in Section 139A means evidence on which it is possible for a com- 
petent court to place reliance. It does not mean evidence which definitely 
establishes the title to the land because if that was the meaning of the 
term it would be unnecessary in any case to refer the matter to the civil 
court at all. 

Where in proceedings under Section 139A, Criminal Procedure Code, a 
person claims a piece of land alleged to be a public way and his claim to 
the land is supported in some measure by a municipal map and also by the 
fact that he has been in undisturbed possession of the land for 2 consider- 
able period. Held, that in these circumstances it cannot be said that the 
claim to the land is not bone fide. 





MUKANDI v. JAGANNATH 
S. A. 223 of 1934, decided by Ganga Nath, J., on September 2, 1936 


Hinds Lew—Widow—Maintensnce—Amonnt of maintenance fixed under deed of 
family settlement—wW bether civil court competent to alter amount of masin- 
tenance. 

Where the amount of maintenance of a widow is fixed under a deed of 
family settlement and the deed embodies a settlement of the widow’s claim 
for maintenance, a civil court is competent to increase or reduce the amount 
of maintenance according to the circumstances of the family. 

Ruka Bai v. Ganda Bai, I. L. R. 1 AlL 594 and Bengaru Ammal v. 
Vijeyemachi, I. L. R. 22 Mad. 175 and Gopikabsi v. Dattatraye, 1, L. R.o 
24 Bom. 386 relied on. 
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GuLaB Devi v. Kunwar ABDUL GAFFAR KHAN . 
E.S. A. 1215 of 1934, deciced by Bennet, J., on September 7, 1936 


Civil Procedure Code, Sec. 249—Order under Sec. 47, Civil Procedure Code passes 
by revenue court—Appesl les to District Judge as an appeal from order— 
No second appeal lies under Sec. 249. 

Orders mentioned in Section 47, Civil Procedure Code, when passed by 
a revenue court, are to be regarded as orders and not as decrees. Accord- 
ingly an appeal to the District Judge from an order of the revenue court 
passed in proceedings in execution of a decree, lies as an appeal from order 
and not as an appeal from a decree; and therefore under Section 249, 
Tenancy Act, no second appeal lies from the order of the District Judge 
passed in appeal. 

Mubertk Hasen v. Isbri Prasad, 1936 A. L. J. 678 followed. 





JAMOON v. CHAKRADHAR JAYAL 
L. P. A. 48 of 1934, decided by Suisimen, C. J., and Bajpai, J., on Sep. 23, 1936 


Transfer of Property Act, Sec. 52 and Tenancy Act of 1926, Sec. 123 (a)—Decree 
for sale om a mortgege—While decree under execution mortgagor granted 
permanent leases of lands which were comprised in the mortgage—W bether 
such leases can be avoided by suction-purchaser. 

The plaintiff purchased the property at auction in execution of a decree 
for sale passed on the basis of 2 mortgage. While the decree was under 
execution the mortgagor granrec permanent leases of lands, which were part 
of the mortgaged property, on receipt of substantial nexrenas. In a suit 
.by the plaintiff for a declaration under Sec. 123 (4), Tenancy Act of 1926, 
that the leases were not binding on him and that the defendants were 
merely statutory tenants and not permanent lessees, beld, that the leases in 
question amounted to transfers of immovable property within the meaning 
of Section 52, Transfer of >roperty Act, and ¢ould be avoided by the 
plaintiff auction-purchaser under that section. Niser Hussin v. Sunde 
Lal, LL. R. 50 All. 202 relied on; Adanki Teli ~x. Moti Chand, 9 A. L. J. 
759 distinguished. ° 





Mme CHITTAN v. EMPEROR 
Cr. Rev. 578 of 1936, decided by Allsop, J., on September 17, 1936 


Penal Code, Sec. 298—Scope of—Includes any action known to wound religious 
feelings of otbers—Motive immaterial. 
Section 298, Penal Code, in-ludes any action: which is known to wound 
the religious feelings of others. f 
a person slaughters 2 cow in broad daylight in full view of the 
houses of Hindus, he is guilty >f an offence under Sec. 298, I. P. C., and it 
is immaterial that he really wanted the meat of the cow for a wedding feast’ 
and had no desire to wound the feelings of any person. On the facts found 
he must have known that the killing of the cow in the presence of Hindus 
would lead to 2 wounding of their religious feelings and he must be supposed 
to have intended the necessary consequence of his acts. Motive is not to be 
confused with intention. If 2 man knows that a certain consequence will 
follow from his act it must be presumed in law that he intended that 
x corsequence to take place although he may have had some quite different 


ulterior motive for performing the act. i 
e . 


49 


EmPEROR v. Jacar Ram 
Cr. Ref. 528 of 1936, decided by Bennet, J., on September 28, 1936 


Criminal Procedure Code, Sec. 478—Civil court makes complaint under Sec. 476 
—Compleint returned to civil court through District Magistrate for taking 
action under Sec. 478—Whether civil court cen subsequently pass on order 
of commitment under Sec. 478. 

A Small Cause Court Judge made a complaint under Section 476, Cri- 
minal Procedure Code, to a first class magistrate. On the suggestion of the 
Magistrate the District Magistrate returned the complaint to the Small 
Cause Court Judge and asked him to make a complaint himself under 
Section 478, Criminal Procedure Code. The Small Cause Court Judge 
held 2 fresh enquiry and passed an arder of commitment under Section 478, 
Criminal Procedure Code. On a reference by the Sessions Judge it was 
contended before the High Court that having once made a complaint under 
Section 476, Criminal Procedure Code, the Small Cause Court Judge could 
not alter his ‘order’ under Section 476, Criminal Procedure Code. Held, 
that the Criminal Procedure Code does not bar a court from altering or 
reviewing its complaint under Section 476, Criminal Procedure Code. 
Accordingly it was open to the Small Cause Court Judge under the cir- 
cumstances when the record was sent back to him by the District Magis- 
trate to pass the order of commitment after the further enquiry which he 
made, and the commitment order having been made no ground exists for 
the High Court to set it aside in its revisional powers under Section 215, 
Criminal Procedure Code. 

Queen v. Jen Mabomed, 12 B. W. R. 41 not followed. 





PATESHRI Prasan Roy v. THE JUDGES OF THE HON’BLE HIGH Couar, 
ALLAHABAD 
P. C. A. 17 of 1936, decided by Sulaiman, C. J. and Bajpai, J., on Sep. 17, 1936 
Civil Procedure Code, Sec. 109(c)—Order of High Coxrt striking off neme of 
pleader from roll of pleaders—W bether leave to appeal to Privy Council cen 
be granted under Sec. 109(c). 

Where a pleader, whose name was struck off the roll of pleaders on the 
ground of misconduct by the High Court, made an application for leave 
to appeal to Privy Council, and the case raised some points of law, beld, 
that the case should be certified as a fit one for appeal to Privy Council 
under Section 109(c), C. P. C. Benersi Parshad v. Kashi Krishna Neraiz, 
28 I. A. 11 relied on. 





MOHAMMAD HUZABBAR ALI KHAN v. ABDUL FATEH KHAN 
E. F. A. 163 of 1933, decided by Harries end Genga Nath, JJ., on Sep. 9, 1936 


Civil Procedure Code, Sec. 11 end Or. 34, R. 6—Mortgage suit—Court passed a 
mortgage decree but refused claim for personal decree—Subsequent application 
uader Or. 34, R. 6 barred by res judicata. 

Where, in a suit on a mortgage, the court passed a mortgage decree but 
rejected the claim for a personal decree upon its merits, 2 subsequent appli- 
cation under Order 34, Rule 6, C. P. C., is barred by res judicata. It 
may well be that the decree passed in the suit in so far as it gefused a 
personal decree was unjustified yet as no appeal was lodged against that ° 
decree it now stands and cannot be reopened. e 
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Ina v. Lacon NARAIN 
` E.S. A1421 of 1934, decided by Bennet, J., on September 7, 1936 


Civil Procedure Code, Or. 21, R. 94—Axction sale by Coxrt—Axction purchaser 

—Takes right end title of judgment—debtor subject to claims by third parties. 

Where an auction purchaser purchases immovable property at an auction 

- sale by a court there is no guarantee by the court corresponding to the 

guarantee under Section 55, Transfer of Property Act. It is only the 

right and title of the judgment-debtor which passes to the auction pur- 

chaser and the auction purckaser takes that right and title subject to any 
claims which may subsequen-ly be made by third parties. 


. LAKHPAT PATHAE v. GHIRAN PATHAK 
F. A. F. O. 183 of 1935, decided by Bennet, J., on September 14, 1936 


Civil Procedwre Code, Or. 7, R. 14(2) and R. 18(2) and Evidence;Act, ‘Seb. 145 
—Document not entered in list wader Or. -7, R 14(2)—Wbetber’ can ' subse- 
quently be used under Sec. 145. Evidence Act. 

l When the defendant was giving evidence in cross-examinatión the plain- 
tiff desired to produce an accornt book of the plaintiff (in which it was 
alleged that there was a writing by the defendant) with a view to contra- 
dict the defendant, beld, that it was open to the plaintiff to tender the 
previous statement in writing by the defendant in c ation, under 
Section 145, Evidence Act, even though the account book “hed “had not been 
entered in the list to be added or annexed to the plaint ex ‘required by 
Order 7, Rule 14(2), Civil Erocedure Code. 


CHOTKU v. Ram NATH 
Civ. Rev. 3 of 1936, decided by Bennet, J., on September 14, 1936 


Sale of Goods Act (ITI of 1930), Sc 33—Sale of wood of trees which bed falen 
down—Delivery—When takes flace. 
Thede adaro che od of maaa taal Pica. down ae he 
plaintiff. The plaintiff cut up these trees but when he attempted to remove 
them from the grove of the defendant he was prevented fiom doing so by 
a third person. The plaintiff therefore brought a suit for refund of pur- 
chase-money. Held, that inasmuch as the plaintiff did not get possession 
of the wood there was no delivery, and the defendant failed to carry out 
His pay of the: Contract: a a 
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THE FEDERAL COURT 


By K. R R. Sastry, M.A., M.L. 
Reader, Law Department, Allahabad University 


A Federal Court is an essential element in any Federal Constitution. 
As the interpreter and guardian of the constitution it has a distinct part 
to play. Disputes between the constituent units of the Federation can be 
decided only by the Federal Tribunal Interferences in the affairs of states 
under the omnivorous political doctrine of paramountcy are sure to be 
affected by the new tribunal to be constituted. 

Sections 200 to 218 of the Government of India Act (1935) deal 
with the constitution and powers of the Federal Court. It shall consist 
of a Chief Justice of India and not more than six puisne Judges; the increase 
above six puisne Judges can be had only on an “address presented by the 
Federal Legislature to the Governor-General.” A criticism of Section 200 
that the statute leaves the need of appointing puisne Judges in ambiguity’ 
is wide of the mark as Section 214(2) lays down that “no case shall be 
decided by_less than three Judges.” 

Every Judge is appointed by His Majesty. The retiring age is sixty- 
five, though in Australia they hold office during good behaviour. 

The Indian Legislature has not got the power to present an‘ address 
praying for the removal of a Federal Judge. A Federal Judge may be 
removed for “misbehaviour or infirmity of body or mind” by His Majesty 
on a report of the Judicial Committee of the Privy Council. 

The qualifications for the Federal Judgeship are as follows:— 


(a) a person must have held the office for five years of a Judge 
of a High Court in British India or a Federated State, or 

(b) be a barrister of at least 10 years’ standing, or 

(c) be a pleader of ten years’ standing in a High Court or in a 
Federal State—in the case of the Chief Justice, the person 
shall have to be of fifteen years’ standing as a Barrister or 
Pleader. ` 


The salaries, pensions, leave and other allowances of these Judges 
shall be fixed by Order in Council. 

The Federal Court shall be a Court of Record sitting at Delhi and 
such other places as the Chief Justice may, with the approval of the 
Governor-General, appoint. 


JURISDICTION 


In the U. S. A., there is a complete system of Federal Jurisdiction— 
The District Courts, then the Circuit Court of appeals—existing through- 
out the Union parallel to and independent of the State Courts. In Canada, 
there is only one set of Courts, the Judges exercising ordinary and Federal 
turisdiction. ‘The Supreme Court of Canada exercises both Civil and 


LeThe Federal Court of Indie’—E. S. Suna, p. 22. 
e 
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= Criminal jurisdiction. This Supreme Court has got the power to give 
advisory opinions. There is an appeal in Canada from the Supreme Court 
to the Privy Council by leave of the Privy Council. In Australia, every 
State has a High Court and inferior courts which exercise ordinary and 
Federal Jurisdictions. An appeal lies to the High Court of Australia from 
the State Courts on Federal matters. There is a further appeal to the 
Privy Council from the High Court of Australia with the leave of the 
High Court or the Privy Council. While in Canada, there is no direct 
appeal from the Provincial Courts tò the Privy Council, such an appeal 
lies to the Privy Council from the State High Courts of Australia. ‘The 
Australia High Court is not empowered to deliver advisory judgments. 

= The Indian Federal Court has both original and appellate jurisdic- 
tion. It exercises its original jurisdiction in disputes between Provinces 
inter se and disputes between the Units of Federation in matters, 


(3) regarding the interpretation of the Government of India Act 
or Orders in Council made thereunder, or the extent of the 
Legislative or Executive Authority vested in the Federation, 


(b) concerning the interpretation of Federal Laws, 


(c) and’ in the interpretation of agreements made after the 
establishment of Federation where there is an express 
: provision that Federal Jurisdiction shall extend to such a 
A dispute. The Federal Court, in its exercise of original juris- 
diction, shall not pronounce any judgment “other than a 
declaratory judgment.” (S. 204 (2)). 
The Federal Court has an appellate jurisdiction where, 


(4) the High Court certifies that the case involves “a substantial 
question of law” as to the interpretation of the. Act or any 
Order in Council made thereunder, 


(b) on grounds on which an appeal could have been filed to the 
Privy Council is where the value exceeds a certain amount, 
or 


(c) on any other ground, with the leave of. the Federal Court. 


` The Federal Court has also appellate jurisdiction from the High Court 
of the Federated State on the ground that a question of law with regard 
to the application or interpretation of the Act or an Order in Council 
made thereunder has been wrongly decided. An appeal under this pro- 
vision shall be by way of special case on facts stated by the court from 
which the appeal is brought. The Federal Court may, on application for 
leave to appeal, require a special case to be stated, and may return a special 
case so stated for a further statement of facts. i 
. Section 206 empowers the Federal Legislature to enlarge the appellate 
jurisdiction of the Federal Court in civil cases valued at a figure to be 
specified by the Act. 
An appeal lies to the Privy Council by leave of the Federal Court or 
the Privy Council. There is an appeal to the Privy Council without 
eave of the Federal Court from judgments of the Federal Court given in 
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its Original Jurisdiction in disputes concerhing the interpretation of the Acr. 
or of an Order-in-Council made thereunder or the extent of the legisla- 
tive or executive authority vested in the Federation by virtue of the instru- 
ment of accession of any state or arising under an agreement made under 
Part VI of the Act in relation to the administration in any state of a law 
of the Federal Legislature. 


The Federal Court is armed with powers to frame rules for “regulat- 
ing generally the practice and procedure of the court,” with the approval 
of the Governor-General in his discretion. (S. 214). i 

During trial, the Federal Court shall, as regards British India and the 
Federated States, have power = 

(1) to make an order for the purpose of securing the attendance of 
any person 

(2) to order discovery or production of any document; 

(3) to make orders for “investigation or punishment of any con- 
tempt of court,” which any High Court in British India has power to make 
as regards the territory within its jurisdiction; 

(4) and to order the costs of and incidental to any proceedings 
therein. (S. 210). 

The Federal Court can also give advisory opinions on points of law 
referred to it by the Governor-General under Section 213. The absence 
of this power in Australia is found inconvenient and according to Prof. 
Kieth such a provision “enables a broad issue to be determined without 
the chance of the judgment resting on technical or minor points.” This 
jurisdiction is certainly analogous to that exercised by the Judicial Com- 
mittee of the Privy Council under Section 4 of the Judicial Committee 
Act, 1833. 

It is very much to be regretted that no provision for a Court of 
Criminal Appeal is made in the Act. Where High Courts exercise 
original criminal jurisdiction such a court is quite essential; the Karungus/i 
Parcel Murder case of the Madras High Court further reinforces the need 
for such a court. So long as the Privy Council is not a court of criminal 
appeal, the plea of the clemency powers in the Provincial Government 
can never be a substitute for a court of criminal appeal. 


It is to be hoped that the Federal Court would “neither become a 
citadel of social obscurantism” nor would it “extend the sovereignty ot 
the states at the expense of the necessary powers of the Central Govern- 
ment.” ‘The Indian constitution has followed the Canadian Model and 
there is need of vigilantly maintaining the strength of the centre. No 
truer guide to preserve the constitution can be found than Chief Justice 
Marshall:—‘TLet the end be legitimate, let it be within the scope of the 
constitution and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited but consistent with the letter 
and spirit of the constitution, are constitutional.” (Mc’Culloch v: Mary- 
lend, 4 Whaeton, 316). l ; 
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Statement by Absent Witness 


In a prosecution of a motorist at Croydon last week the defending 
solicitor, according to a newspaper report, asked a police constable to read 
from his notebook a statement made by a witness who was not called. 
Objection was taken by the solicitor for the police and the bench upheld 
the objection, whereupon the de- erding solicitor retired from the q@ase as a 
protest, saying that there was evidence in his client’s favour which the court 
would not allow to be brought forward. 

We think the bench was right. In the first place, unless the policeman 
had referred to his notebook, there was no obligation upon him to produce 
it. In the second place, and this is more important, we cannot see how a 
statement made to the policeman by a witness who did not give evidence 
could be admissible even in cross-examination. The remedy -was for the 
defence to call the witness to mak2 upon oath any relevant statement he 
might be able to make. When a witness repeats what someone else has said, 
it is not evidence of the facts and is probably inadmissible unless it becomes 
relevant as showing the attitude of the defendant in admitting or denying 
such alleged facts. The court covld not allow itself to be influenced by some 
statement made, not upon oath, by some person who is not tendered as 2 
witness by either party.—Justice oy the Peace. 


Stealing an Omnibus 


We think it was Mr. Justice Stephen who once asked “Can there be 
larceny of an umbrella?” For different reasons some people might ask 
whether it was possible to steal an omnibus, since according to the defini- 
tion of stealing, there must be not only a ‘aking but also carrying away 
of the article stolen. One can imazine a thief of the old style a ressing 
the judge: “My Lord, I plead not zuilty to carrying it away. Ask your- 
self if I could carry a bus. It might carry me.” The carrying away, as 
every lawyer and many a layman krows, is the technical exportation which 
may consist of causing the property to be moved ever so little. The def- 
nition of larceny refers to property “capable of being stolen.” It is cer- 
tainly possible to steal an omnibrs or a ship or a railway train, though it 
may not often be done. 

The omnibus which was mysteriously taken from Swanley to Ealing 
by night, may not have been stolen at all. If ever the offender be traced, 
he may have to answer a charge f stealing, but it would be necessary to 
show an intent permanently to deprive the owners of their omnibus. As 
he left it near a police station that intention might not be easy to prove. 
Often the intention is shown by an attempt to dispose of the property. But 
what recetver would buy a bus. 

Perhaps the offence committed was only that of taking and driving 
away a motor vehicle without consent or authority. Whoever the offender 
was he must either have been a versatile performer with motor cars, or 
else have had some experience of driving omnibuses. The incident will 
no doubt provide a lesson to owners of buses, lorries, steam rollers, or trara 
cars noteto leave these unconsidered trifles lying about.— Justice of ibe 


"Peac l. 
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SUMMARY OF RECENT CASES 


° SHYAM SUNDAR LaL v. DN SHAH | 
P. A. 52 of 1935, decided by Sulaiman, C. J. and Bennet, J., on Sep. 18, 1936 


ransfer of Property Act, Sec. 53-A—Ssit filed after coming into force of Sec. 
53-A—Transaction arose before coming into force of that Section—Whether 
section appkes—Scope of-—Whether applies to leases. 

Where 2 suit is filed after the coming into force of Sec. 53-A, Transfer 
of Property Act, the provisions of that Section govern the case, even 
though the transaction came into existence before the coming into operation 
of that Section. P 

The transfer of immoveable property contemplated by Sec. 53-A, Transfer 
of Property Act, includes a transfer, by lease. 


. RAMMAN LAL v. KAMLA Dar 
Civ. Rev. 127 of 1936, decided by Bennet, J., on Sep. 14, 1936 


griculturists Relief Act (Local, XXVII of 1934), Sec. 30—Interest for the 
period after Jennery 1, 1930—Imterest should be granted on the principal 
amount and not on the tdtal amount due om Dec. 31, 1929. 

Section 30, Agriculturists’ Relief Act, refers to the interest on the losn 
for the period after Jamuary 1, 1930. Accordingly the interest should not 
be on the total amount due on December 31, 1929 but only on the Joan, 
chat is, on the principal of the loan. 


EMPEROR v. BGHWANATH 
Cr. Rev. 490 of 1936, decided by Niamatullah and Genga Natb, JJ., on Sep. 16, 1936 


Criminal Procedure Code, Secs. 439(6) and 423(2)—Person convicted on verdict 
of jury—Called upon to show cause against motion for enbencement of sen- 
tence—Cen show cause against bis conviction only so far as Section 423 (2) 
allows. 

Where a person convicted on the verdict of a jury is called upon to show 
cause against a motion for enhancement of sentence, he is not entitled to 
question the propnety of the verdict of the jury, except within the limits 
laid down by Sec. 423 (2). 
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SECRETARY OF STATE FOR INDIA Is COUNCIL v. SUNDAR Ram AND RAMPHAL RA‘ 
F. A. 502 of 1932, decided by Sulaiman, C. J. and Bennet, J., on Sep. 9, 1936 


Town Improvement Att (Local, VII of 1919), Schedule, Sec. 10(2) and Lén 
Acquisition Act, Sec. 23(2)—Oxxner using building as godown and also fe 
accommodation of customers—W hether building in occupation of owner so « 
to entitle him to claim extra ccmrpensation for compulsory acquisition. 

Where it was found'by the Tribunal that the building acquired under tl 

U. P. Town Improvement Act was used by the owner as his godown f 
stocing and also for the accommodation of customers who came from 
outside, Bld lice the owner rai caine eho beading Gor bodi and therefor 

it was being occupied by Him, though he might not himself have slept o 

’ the premises. Accordingly he was entitled to extra compensation on accour 
of compulsory compensation umder Sec. 23(2), Land Acquisition Act, : 
- modified by Sec. 10(2) of the Schedule to the U. P. Town Improvement Ac 


AJoG NARACN ù. EMPEROR 
Cr. A. 320 of 1936, decided by Alkop, J., on Sep. 17, 1936 


Penali Code, Secs. 201 and 325—Conrictions under Secs. 325 end 201—Whetbe: 
legal. 
A person can legally be convicted both of an offence under Sec. 325 
I. P.C, and of an offence under Sec. 201, L P. C. 


hand 


NorBertT EDwIn Nucert v. Marjory JuLiAa NUGENT 


Application in Matrimonial Sudt 3 cf 1934, decided by Sulaiman, C. J., and Bennet 
and Thom, JJ., on Oct. 9, 1936 


Civil Procedsre Code, Sec. 60—Pay of Assistant Surgeon of Indien Medical 
De pertment—wW heiber Kable to attachment in execution of order for main- 
tenance and alimony passed by Civil Cowrt. 

The pay of an Assistant Surgton of the Indian Medical Department is 
not liable to attachment ic execution of an order for maintenance and 
alimony passed by a Civil Court. 
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HIGH COURT NOTIFICATION” 
ENGLISH (CIV) DEPARTMENT 
NOTIFICATION No. 6132|44—11(5) 
Dated Allababad, October 16, 1936 


The following amendments are made in the General Rules (Civil) 
—orrected up to March 31, 1934, with the previous approval of the Local 


sovernment: 
CHAPTER XVI 


1. For paragraph 3 in Rule 10, at page 172 substitute the fol- 
Owing: 

“If in consequence of a compromise or for some other reason, 
it becomes unnecessary to serve or execute a summons, notice, 
warrant, proclamation, injunction or order not hereinbefore in 
this rule specified, for which a fee has been paid, and if the 
process has not been issued, the fee shall be refunded after 
deducting from it one anna for each rupee or part thereof”. 

2. In Rule 25, at page 176 delete the asterisk mark on the word 
“refund” and the footnote connecting it. 


*Published in Government Gazette, dated Allahabad, October 31, 1936 


NOTIFICATION No. 5987|47—48 (3) * 
Dated Allahabad, October 6, 1936 


The following amendments are made in the General Rules (Civil), 
Volume I, corrected up to March 31, 1936: 


CHAPTER XX 


In Rule 23A on page 246: 


(a) In line 3 of Clause (1) for the words “taxes, charges, etc.” 
substitute the words “taxes, land revenue and cesses”. 


(b) For Clause (3) substitute the following: 


“The remuneration of the person so appointed to audit the aforesaid 
accounts shall be 2 per cent. of the income after deduction of taxcs, 
revenue and cesses if the said income does not exceed Rs. 2,000 and 1 
per cent. of the said income if it exceeds Rs. 2,000.” 
ig Rng ae em Pe ee ee ee 


*Published in Government Gaxette, dated Allahabad, October 24, 1936 4 
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Thefts of Motor Cars ` 


Particulars recently given in the House of Commons relating to tb 
theft and recovery of motor cars are, perhaps, of sufficient interest t 
justify 2 short reference here. Sir John Simon was asked to state in hos 
many instances during the past twelve months it had been reported to tb 
Metropolitan Police that motor cars had been stolen, and to give parti 
culars of how many persons had been convicted for either stealing o 
receiving cars or parts thereof during that period. He stated that in the 
twelye months ended December 31, 1935, 4,164 motor vehicles wer 
recorded by the police as having been stolen or taken without the consen 
of their owners in the Metropolitan Police District and of this numbe 
4,052 were subsequently recovered. In the same period 319 persons wer 
proceeded against for thefts of motor vehicles and 218 were found guilty 
Separate figures were not, he said, available in regard to the stealing o 
receiving parts of motor vehicles. In reply to a further question th 
Home Secretary said that he thought on the whole it was pretty gow 
if the police got back 4,052 of the 4,164 motor vehicles removed. Th 
figures enable one to estimate with some nicety the risk of leaving a ca 
unattended in the Metropolitan Police District, and the chances of re. 
covery. Just over two a week disappear beyond recall while reader: 
may derive some comfort from the reflection that if on returning to the 
place where their car was stationed they find it empty, the chances are 
about 36 to 1 that it will be recovered—T be Solicitors Journal. 


A Woman’s Age 


When a lady was fined for 2 motoring offence, in Glasgow, she was 
asked to give her age, but declined to do so, simply stating that she was 
over 21. Eventually she whispered it to a police inspector. 


The lady should have felt flattered, for the court must evidently 


have thought she looked younger; if she were over twenty-one, the court 
would hardly be interested in her age. 


The money Payments (Justices Procedure) Act, 1935, does not, as a 
whole, apply to Scotland, and we do not profess to know enough Scots 
law to say whether or not there is a similar statute in Scotland. In 
England, however, it is desirable to make inquiry as to the age of 
persons, apparently young, upon whom fines are imposed, for by virtue 
of Section 6 of the Act of 1935 it may become necessary to consider the 
question of supervision pending payment of the fine. 


Strictly speaking, no one can prove his or her own age because no 
one can recollect being born, and the matter is really one of hearsay. 
However, there is no practical difficulty under Section 6 because the 
court is to deem a person to be under twenty-one if it so appears to the 
court, and one way in which it may so appear is by the defendant’s own 

e statemerit.—Justice of tbe Peace. 


~ 
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i. 4 SUMMARY OF RECENT CASES 


Narain Sanu v, Gori NATH Na: ; 
E. S. A. 1205 of 1934, decided by Ganga Nath, J., on October 5,1936 


Civil Procedure Code, Or. 21, R. 53 and Sec. 64—A beld money decree against B 
—B keld money decree against A—A applied for execution by attachment of 
dectee beld by B against A—Attachwent made—Subsequent to attachment 
B transferred decree to C—C applies for execntion under Or. 21, R. 16, 
C. P. C.—C bad no right to execute the decree. 

A held a decree for payment of money against B; and B held a decree 
for payment of money against A. A applied for execution of his decree 
by attachment of the decree held by B against A and attachment was made 
under Order 21, Rule 53. Subsequent to the attachment B transferred 
his decree to C, who made an application for execution under Order 21, 

` Rule 16, Civil Procedure Code, An objection was filed by A to the effect 
chat C had no right to execute the decree. Held, that (1) A had a dual 
capacity in this case, viz., (#) that of an attaching creditor and (b) that 
of a judgment-debtor; (2) that C had no right to execute the decree for 
two reasons:—‘first, the transfer of the decree made by B after the attach- 
ment was void against A who had a claim enforceable under the attach- 
ment. Secondly, A himself being the attaching creditor as well as the 
judgment-debtor had 2 knowledge of the attachment of the decree, and 
consequently he was prohibited from making any payment under Order 21, 
Rule 53(6) and therefore the decree could not be executed against him. 


et 


SUNDER vV. SHEO Dat SINGH 


L. P. A. 8 of 1935, decided by Sulaiman, C. J. and Gangs Nath, J., on 
October 9; 1936 i 


Bundbelkband Alienation of Lend Act (Local, II of 1903), Sec. 16—Mortgage 
decree—Application for execution by sale of mortgaged property refused as 
property was not saleable under. Bundbelkband Lend Alienation Act—No 
appeal mine from order—Subsequently proviso added to Sec. 16(1)— 
Decree- applied afresh for execution by sale—Previons order disallow- 
ing sale not affected by proviso added to Sec. 16(1).- 

When an application for execution of a mortgage decree was made the 
judgment-debtor objected that the property was not saleable under the 
Bundhelkhand Land Alienation Act of 1903. ‘The Court held that the 
celief for the sale of the property could not be granted; but substituted 
therefor a new relief for the appointment’ of a receiver. No appeal was 
preferred by the decree-holder against the order disallowing sale of the 
property. Subsequently a proviso was added to Section 16, Bundhel- 

< khand Land Alienation Act, under which under special circumstances the 
property could be sold to persons specified therein where 2 mortgagee has 
obtained or obtains a decree for sale. Accordingly the decree-holder applied 
afresh for the execution of the decree by sale of the mortgaged property. 
Held, that the effect of the proviso added to Section 16, Bundhelkhand 
Land Alienation Act, was not to reverse the previous order inter perties 
(disallowing the decree-holder’s prayer for sale of the mortgaged pro- 
perty) and make the property available afresh to the decree-holder in 
spite of that order, which had become final. In other words the rights 
acquired by the judgment-debter under the previous order of the execu- 
tion court are not affected by the new enactment adding a Proviso to 


ection 16. 
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MOoNuUDON v. ABDUS SAMAD 
F. A. F. O. 64 of 1936, deciced by Genga Nath, J., on Oct. 14, 1936 


Municipalities Act, Secs. 321 and 245—Defendent sets up mill in bis bonse wit? 
Municipal Board’s permission—Appeal against Bosrd’s order filed by plaintifp 
(who owned adjoining house) under Sec, 318 dismissed—Civil suit by plain. 
tiff for injunction restraining defendant from working bis mill on the allega- 
tion that vibrations of engine consed cracks in plaintiffs wall—Not berred. 

The defendant applied to the Municipal Board for permission to set ur 
a flour-mill in his house and the permission was granted to him on certains 
conditions. An appeal against the order of the Municipal Board granting 
permission was by the plaintiff under Section 318, Municipalities 
Act, but it was dismissed. The defendant then set up his mill and workedl 
it for sometime. Thereupon the plaintiff, whose house adjoined that of 
the defendant, brought a civil suit against the defendant for a perpetual 
injunction to restrain the defendant from working his flour-mill in his 

- _ hous on the allegation fer alia that vibrations of the engine of the 

` defendant had caused cracks in the walls of plaintiff’s house. The defen- 
dant contended that he had set up his machine with the permission of 
the Municipal Board and the suit was barred by Sections 245 and 321 of 
the Municipalities Act. Held, that the present suit was not directed to 
question the orders or directions of the Municipal Board. If any injury had 
been caused to the property of the plaintiff he had certainly a right to seek 
his remedy in the civil cocrt. The remedy which he may seek in the 
civil court will-not in any way interfere with the orders or directions 
given by the Municipal Board referred to under Section 321 of the Muni- 
cipalities Act. Under the directions of the Municipal Board it may still 
be open to the defendant to zontinue to work his mill but in consideration 
of the private rights of the plaintiff it would be incumbent on the defen- 
dant to work his mill in such 2 manner that it may not cause any damage 
to the person or property of the plaintiff. 





SOHANPAL SINGH v. THE SpEcIAL MANAGER, COURT oF WARDS 
S. A. 927 of 1934, decided by Bennet, J., on October 8, 1936 


Tenancy Act (II of 1926), Sec. 225—Co-sherers in cultivation of sir and khud- 
kasht in excess of shere—Collection of excess at a fixed rate—Part of duty 
of lemberder who receives remaneration for this work. 

A of the profits of the mabal arise from the cultivation of sir and 
ioe ee 
share then a collection of the excess at a certain fixed rate has to be mads 
from those co-sharers and it is part of the duty of the lambardar, who 
obtains a remuneration for this work, to make collections from co-sharers 
on this account. 





Banyan SINGH 7. Ram DULARAY 
Civ. Rev. 163 of 1936, decided by Bennet, J., on October 14, 1936 
Agriculturist? Relief Act (XVII of 1934), Sec. 30(2)—Scope of—Applies to 
decrees passed after the Act ceme into force. Pa 
A judgment-debtor in the case of a decree which was passed after the 
e’ cdining into force of the U. P. Agriculturists’ Relief Act (XVII of 1934) 
¢an apply for relief under Section 30(2) of the Act, 


’ | : wa woe, 


A Writing Lesson © 

During a case at the Manchester Assizes recently, Mr. Justice Atkinson 
asked 2 handwriting expert, who claimed that he could reproduce anything 
whether he could become an expert forger. The reply was an offer to 
write the judge’s signature immediately. Handwriting experts are not 
often æ enterprising as that, e they are always sure of themselves. 
The suggested demonstration r another occasion when the positions 
were reversed. The future Mr. Justice Hawkins was cross-examining 
Mr. Netherfield one of the most famous of all handwriting experts. He 
gave him six slips of paper, each written in a different kind of handwrit- 
ing. The great expert examined them carefully for a considerable time, 
observing: “I see, Mr. Hawkins, what you are going to try todo. You 
want to put me in a hole.” When he was asked were those pieces of paper 
written by one hand about the same time, he replied that they were cer- 
tainly written at different times by different persons. Then Hawkins 
triumphed, “I wrote them myself this morning at my desk,” he said.— 
The Solicitors Journal. 


Misrepresentation in Contract 


Where one party to a contract seeks to have it set aside on the ground 
of misrepresentation by the other party, it is important to see whether the 
representations have been embodied in the contract itself or whether they 
were only used to induce the contract. If actual fraud is alleged, there 
was always a remedy both at common law and in equity. But if the 
misrepresentations are innocent and no fraud is alleged, it was formerly 
only in a court of equity that a decree could be made for rescission. At 
common law the untruth was immaterial, and there was no remedy. If, 
however, the innocent misrepresentation was embodied in the contract, 
there was no need to resort to equity, for the common law courts gave the 
injured party the right to repudiate upon breach of condition, or the right 
to damages if the misrepresentation only amounted to a warranty. The 
fusion of law and equity by the Judicature Act in 1875 has not affected 
this result, at least that is the view expressed in Anson on Contract, 17th 
edition, p. 183. Hitherto there has been no reported decision as to the 
exact legal position where the representations have been embodied in the 
contract and the plaintiff prefers to rely on them as a ground for rescission 
rather than as conditions in the contract the breach of which gives rise to 
rescission or damages. In Pennsylvania Shipping Company v. Compagnie 
Nationale De Navigation (3rd July), however, Mr. Justice Branson had 
to consider this problem. In that case the plaintiff had chartered a ship 
for the carriage of molasses, for which the size of the pipe lines and the 
position of the heating coils in the ship were important. The position and 
structure of these in the defendants’ ship appeared to be éatisfactory, and 
particulars of them were embodied in a “guaranteed” policy. When it 
was found that the vessel differed in these particulars from her description 
the plaintiffs refused tender of the vessel and claimed damages. The 
charter-party contained an arbitration clause in case of disputes under, 
the contract, and the defendants appointed an arbitrator. . The plaintiffs 
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s2id there was nothing to arbitrate, and commenced an action for rescissior 

on the ground that there was misrepresentation inducing the contract 

and that as to this the arbitrator had no jurisdiction. Mr. Justice Bransom 
observed that the point had nevez been decided, which did not surprise 
him, considering that normtally the remedy of the injured party for breach 
of contract would be fuller than it would be if he sued on prel; 

_ inmatters “inducing” the contract. The point was material on the question 
whether the arbitrator here had jurisdiction to decide between the parties. 

He held that the plaintiffs could mot get rescission of the contract on the 
ground of misrepresentation induc-og the contract. Here the representa- 
tions were incorporated in the contract. The pleadings did not contain 
a claim for breach of condition or warranty contained in the contract 
itself. But the facts were set out together with the material clauses of the 
charter-party and the discrepancies in the pipe lines as to which com- 
plaints were made. Mr. Justice Branson, therefore, allowed the plaintiffs 
to shift their ground to a claim founded on breach of condition in the 
contract itself. He held that the plaintiffs were, therefore, entitled to 
succeed on this ground, and were entitled to repudiate the contract, 13 
they had in fact done. The point decided may seem to be one of theory 
rather than of practice, but it is interesting as concerning a branch of 
law which raises more problems in commercial life than any other.—T'be 
Law Times. l 


Drugs and Truth — ` o 


~ 


Sometime ago the suggestion was made that the truth could probably 
be extracted from suspected persans by the aid of hypnotism. Now comes 
a report that a doctor has offered to help the French police elucidate a 
murder mystery if they will allow him to administer a certain drug to a 
man who is in custody suspected of the crime. It is claimed ise the 
drug produces a condition in which the subconscious mind is freed from 
inhibitions, so that the person interrogated will answer truthfully. On 
returning to consciousness he will have no recollection of what he has said. 

We are rather sceptical of these devices for eliciting the truth. In 
vino veritas may be generally true, but it would be very unsafe to assume 
that alcohol, which loosens many tongues, is a drug which can be relied 
upon to produce nothing but the truth. Some drunken men romance 
extravagantly. What it comes to, we should suppose, is that a drug may 
remove inhibitions, or, to put it more allogus. may take the prisoner 
off his guard, so that he may make confessions or statements that will 
provide the police with new lines of enquiry and thus lead to the discovery 
of the necessary evidence. 

In England, the police would certainly not be allowed, nor would 
they attempt, to administer drugs to an unwilling suspect; and no man, 
conscious of his guilt would place himself in their hands for the purpose. 
Lf by threat or promise they induced him to submit; nfession would 
be inadmissible and, if it were the result of a trick, it would be,-if not 

anadmissthble, so frowned upon that it could hardly be tendered in evi- 
dence.—Justice of the Peace. 
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Class Libels z 


The text-book authorities are agreed that a libel on a class, com- 
munity or sect, however ill-defined the class may be, is a misdemeanour 
“provided it be alleged and proved that such libel tends to excite the hatred 
of the people against all belonging to such sect or class, and conduces to a 
breach of the peace” (Odgers on Libel and Slander, sixth edition, 1929, 
p. 369), “Such intention,” the writer continues, “may sufficiently appear 
from the words of the libel itself, or it may be proved by the consequences, 
if any, of its publication.” In Russel on Crimes (eight edition 1923, p. 
987) it is stated: “An indictment lies for general imputations on a body 
of men, though no individuals be pointed out, because such writings have 
a tendency to disorder society, and are therefore within the cognisance 
of the hw.” 

One of the cases in which this principle is illustrated provides an 
example of the policy of the law of this country towards those who seek 
to introduce sectarian and racial strife into the life of the community 
(R. v. Osborne, 1732, 2 Barn. K. B. 166). The headnote runs: “How 
far the Court will grant an Information or not, for a libel, when a body 
of men are reflected by it.” The report continues: “Mr. Fazakerly moved 
for an information against one Osborne for printing a libel reflecting 
upon the Portuguese Jews, that lately came over, in charging them 
with being guilty of burning a bastard child begotten by a Christian 
on the body of a Jewish woman. He said, too, that several Jews have < 
been insulted by the mob on this occasion ..The Court said that in the 
present case it is related in the Paper that the fact there told is a fact 
which the Jews have frequently done; and therefore the whole com- - 
munity of the Jews are struck at. And wherever that is the case, they 
thought the Court ought to interfere. Accordinly they made the rule 
absolute.” See also R. v. Gathercole (1838, 2 Lew 237). R. v. Williams 
(5 B. & Ald. 595). 

The charges recently preferred at the Central Criminal Court in 
R. v. Leese and Whitehead (The Times, September 22) included “pub- 
lishing and printing a seditious libel concerning people of the Jewish faith 
and His Majesty’s subjects of the Jewish faith,” and “publishing and print- 
ing divers scandalous and libellous statements regarding His Majesty’s 
Jewish subjects of the Jewish faith and those not of the Jewish faith 
90 as to create a public mischief.” 

With regard to the first charge, Halsbury, Hailsham edn., vol. LX, p- 
302, defines sedition as “acts done, words spoken and published, or 
writings capable of being a libel published in each case with a seditious 
intention. Where the words are oral, the offence is called the speaking 
of seditious words; where the words are written, the offence is called the 
publication of seditious libel.” ‘The learned editors add that seditious 
intention is of the essence of the offence, and among the instances of sedi- 
tious intention they include an intention to promote feelings of ill-will 
and hostility among, the different classes of His Majesty’s subjects. In a 
note the se that this statement of the law, which was taken 
almost verbatim from Stephens Digest of Criminal Law 7th gdn., pp. 
93, 94, was approved and adopted by Cave, J. in R. v. Burns (1886; 
16 CoC. C. 355) and by the King’s Bench division in*Ireland in R, v. 
McHugh (1901, 2 I. R. 569, at p. 578). A similar statement of the law 
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_ appears in Archbola’s. Criminal Pleadings, Evidence and Practice, 27th edn. 
rat p. 1112. 
-The charge of creating a prblic mischief is also well established u 
law. Lawrence, J. in R. v. Higgins (2 East 5) said: “All offences os 
` a public nature, that is, all such acts or attempts as tend to the prejudic: 
of the community, are indictable.” In R. v. De Berenger (1814, 3 Mm 
& S. 67) Bayley, J., said: “It is nat necessary to constitute thus arf offence 
that it should be prejudicial to the public in its aggregate capacity, or t 
all the King’s subjects, but it is enough if it is prejudicial to a class of™ 
subjects.” See also R. v. Manley (1933, 1 K. B. 529). In R. v. Portes 
(1910, 1 K. B. 369, 372) Lord Alverstone, C. J. said: “We are of opinion» 
that jt is for the Court to direct the jury as to whether such an act may 
tend to the public mischief, and chat it is not in such a case an issue of fact 
upon which evidence can be given.” It is not essential, however, that 
there should be a precedent on the particular type of mischief charged. 
Anything which comes within the definition of the offence given by 
Lawrence, J. in R. v. Higgins (sapra) is chargeable. In R. v. Manley 
(supra) Lord Hewart, C J., said: “It is true that these particular acts 
have not apparently been hitherto held to constitute the offence in 
question, but they fall within the general description of conduct which 
has been held to do so, and they ought therefore be held to do so.” 

In Miler v. Taylor (1769, Burr. 2,3032,312), Willes, J. said: “Private 
justice, moral fitness and public convenience. . -when applied to a new 
subject, make common law without a precedent.” 

The defendants in R. v. Leese end Whitebead (supra) were found 
guilty of conspiring to effect a public mischief and guilty of effecting a 
pyblic mischief: “that they agreed together to print and publish a certain 
newspaper containing scandalous and libellous statements concerning 
peoples of the Jewish faith to the prejudice of the lawful customary inter- 
course existing between Jews anc non-Jews, to the endangerment of 
peaceful relations.” In addressing the prisoner Leese, Mr. Justice Greaves- 
Lord said: “That the public well->eing can be served by the publication 
of stuff of this kind—and I call it stuff advisedly—1 cannot imagine. 
Nothing can be more harmful to the public weal than that.” 

No civil redress is obtainable in English Law for a libel or a slander 
on a class unless a member of that class can show that the words com- 
plained of are capable of referring to him (Eastwood v. Holmes, 1 F. & F. 
347). Sir John Salmond, in his work on Torts, 7th edn., at p. 529, says: 
“No action would lie at the suit of anyone for saying that all mankind is 
vicious or depraved, or even for alleging that all clergymen are hypocrites 
or all lawyers dishonest. For charges so general in their nature are not 
to be taken literally by reasonable men, but must be considered subject to 
such exceptions that no particular individual can reasonably be considered 
to be attacked or his reputation injured.” Another possible reason for the 
absence of a civil remedy in English Law is the almost endless and futile 
argument that might arise on a plea of justification as to the merits or 
demerits of the members generally of a particular race, ‘creed, profession or 
other class. If such proceedings could be brought in this country, it 
would be logically possible for a person with red hair to complain that he 
was defamed in a generally defamatory statement concerning persons with 
red hair —-The Law Journal 
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SUMMARY OF RECENT — 7 


Ram Saran Das v. Ram Prani ` E 
Cr. Ref 705 of 1936, decided by Allsop, J., on tale 6, 1936 


Criminal Pochet Code, Sec. 488—'Mutual consent? as used in Sub-section, (4)— 
` Maening of —Order for maintenance oa upon a compromise between busbend 

i and wife in which it was agreed t t maintenance shall be paid on certain - 
conditions—Can be enforced in a Criminal Court. 


Where a magistrate passes an order for maintenance under Sec. 488, 

Criminal Procedure Code, upon a compromise between the husband and 
wife in which it was agreed that the husband should pay the wife a certain 
sum every month for her support provided the wife did not go into service 
or work for other people, ae , that such an order of maintenance can be 
enforced in a criminal court. "When the magistrate comes to enforce the 
order it will be open to the husband to show cause why the payment 
should not be made. 
- Where a wife refuses to live with ber husband on some specific ground 
such as cruelty on the fact that he is keeping another woman, it cannot be 
said -that the “husband and wife are living apart by mutual consent if the 
husband does not insist that the wife should live with him. 


oy — 





Joe ‘ Sant LAL v. SURAJ SAHAI 
. Civ. Rev. 138 of 1936, decided by Harries, J., on October 28, 1936 


Civil Procedure Code, Sec. 115 and Criminal Procedure Code, Sec. 476B—Appeal 
under Sec. 476B, Criminal Procedure Code—District Judge derects complaint 
10 be made under Sec. 193, Indien Penal Code—When revision lies against 
order of District Judge. 


An appeal having been filed to the District Judge under Sec. 476B, 
Criminal Procedure Code, he considered the evidence and directed that a 
complaint be made against the applicant for his prosecution under Sec. 193, 
I. P. C. Against that order the applicant filed a revision under Sec. 115, 
Civil Procedure Code to the High Court. Held, that the District 
Judge did not do anything in the course of the enquiry which was in any 
way contrary to the rules of law or procedure affecting the matter. He 
had jurisdiction to hear the appeal, he conducted the appeal properly and 
after so conducting it decided the case. He may have decided it wrongly, 
but that.is very different from an illegal exercise of jurisdiction or material 
irregularity in the exercise of jurisdiction. Accordingly the High Court 
had no jurisdiction to entertain the application in revision. 


Mewa Ram v. ABLAX SINGH 
E. F. A. 82.0f 1935, decided by Allsop and Genga Nath, JJ., on October 30, 1936 


Tender—V alidity—Reqnisites of —Valid tender amounts to a deposit of the sum 
which has to be peid. 

Where in proceedings 1 in execution of a decree for pre-emption of certain 

property a question arose as to whether the money (Para the pre-emptor® 
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was ordered to pay within a specified period) should be deemed to be paid 
on the date when the tender was made to the Court or upon the date when 
the actual deposit was made in the Imperial Bank. Held, that a tender, 
if it is a valid tender, is evidence that the money has been deposited. The 
validity of the tender will deperd upon the fact whether it is a real tender 
in the sense that the applicant is able and willing to pay in the money at the 
time the tender is made. If the tender is fictitious in the sense that there 
is either no intention on the pa-t of the applicant or no ibility on his 
part to pay the money then the tender will not be valid and will not 
amount to a deposit of the sum which has to be paid. 
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MAHADEO Prasap v. EMPEROR ' 
Cr. Rev. 711 of 1936, decided by Thom, J., on October 19, 1936, 


Criminal Procedure Code, Sec. 403—Accused convicted under-Sec. 408 or 
- 408/109, I. P. C. by a megistrate of the first class—Appeal to Sessions Judge 
—Sesstons Judge quashes conviction undcr Sec. 408 or 408/109, I. P. C— 
Accused must be acquitted—Sessions Judge bas no jurisdiction to order bis 
committal under Sec. 477A, I. P. C. 


The applicant was convicted under Sec. 408, I. P. C., or in the alter- 
native 408/109, I. P. C., by a magistrate of the first class and sentenced to 
aterm of imprisonment. The applicant appealed to the Sessions Judge, who- 
set aside the conviction and sentence under Sec. 408 or 408/109, L P. C., 
and directed that the applicant be committed to sessions to stand his trial 
for an offence under Sec. 477A. I. P. C. Held, that having quashed the 
conviction of the accused under Sec. 408 or 408/109, I. P. C. the Sessions 
Judge had no alternative but to acquit the applicamt and he had no juris- 
diction to order his committal upon a charge under Sec. 477A, IPs GC: 


—— a, 


BEN] MapHo Rao v., Sarr Raw CHANDRAJI MAHARAJ 


L. P. A. 103 of 1935, decided by Stlatmen, C. J. and Rachbpal Singh, J., on 
Octaber 9, 1936 


Letters Patent, Ch. 10e—Appeal pending before single judge of High Court—A 
party dies—Order for substitution of neme in A of deceased perty passed 
by single judge—Whether such order appeclable under Cl.10. ; 

In a first appeal which was pending before a single ; of the Hi 
Court one of the parties died ard two sets af chintase god ae 
to be brought on the record as hes legal representatives. ‘The learned judge 
after going into the matter came to the conclusion that the contesting 


then preferred from this order. `H ld, 
that no Letters Patent appeal lies from an order of this kind. f 


a 
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VEDIC MARRIAGE v. CIVIL MARRIAGE 
(By D. S. MARATHE) A 


In an article contributed to a monthly, Mr. B. V. Jadhav, while dis- 
cussing the relative merits of a vedic marriage and of a civil or registration 
marriage, stated that whether the parties contracted a registration marri- 
age first and then went through the vedic form of marriage afterwards 
or vice versa the effect would be the same, meaning thereby that-the 
parties would get all the benefits of a marriage under the Special. Marriage 
Act. I ventured to express a doubt as to whether a Divorce Court could 
dissolve a union created by the vedic ceremony and whether persons who 
had already been married under the vedic rites would not commit an 
offence by declaring before the Registrar that they had no husband or 
wife living. This drew from Mr. Jadhav the reply that furthering the 
cause of monogamy being the principal object of the Special Marriage 
Act, the false statement would have to be considered in that light, and 
that it would be no offence in the parties to declare that they had no 
husband or wife living. He was also of opinion that the registration 
marriage being the stronger one the vedic marriage would be merged in 
the marriage under the Special Marriage Act, and consequently once a 
Divorce Court dissolved the marriage under the Special Marriage Act the 
question of the dissolution of the vedic marriage could not arise. This 
reply failed to carry conviction. It has become a fashion now-a-days, at 
least in Poona, for educated persons to go through both the forms of 
marriage in the fond delusion that the vedic marriage is a mere matter of 
ceremony and that the tie that subsists between them is one created by 
the Special Marriage Act. gs 

But it is just the other way. The vedic marriage is.the one that 
obtains and that the other marriage is in one case an illegality and in the 
other a more or less a formal thing having little legal importance. For 
purposes of this discussion letus take two persons who can legally con- 
tract either the vedic marriage or a marriage under the Special Marriage 
Act. , . ; 

We shall consider first the case of persons who being already married 
under the vedic rites want to go again through the form of- marriage 
prescribed by the Special Marriage Act. Section 2 of the Special Marriage 
Act runs thus: he HP dee 

Marriages may be celebrated under this Act between persons, ..each 

« of whom professes one or other of the following religions that is to gay.the 
Hindu, Buddhist. . upon the following conditions:— seis, 

(1) Neither party must at the time of the marriage have a husband. or 

pare ag. | eee 

Condition (1) for a valid marriage under the Special Marriage Act 
rules out the case. of persons who, being already married under the vedic 
form, want to marry again under the Special Marriage Act. This” point 
is further cleared up by a reference to Section 15:— — = i 

Every person who, being at the time married, procures“d marriage Òf 
himself to be solemnised under this Act, shall be deemed to have eommi 
an offence under Section 494 or Section 495 of the Indian Penal Code, as 
ehe case may be, end the marriage so solemmised is vod, -534031 eas ni 
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The question of bigamy would only have an academic importance, 
for persons aggrieved are not likely to start a prosecution under Section 
494 because they would be the accused themselves. What is more im- 
portant is that the Act declares 2 marriage under it of a person, who is 
already married, a nullity. 

Now to turn to the question of the liability of the parties for mak- 
ing false statements before the Registrar. Before a marriage under the 
Special Marriage Act can be celebrated the parties have to make a solemn 
declaration in the form “I am at the present time unmarried.” For per- 
sons who are already married unde- zhe vedic form to make declarations 
that they are unmarried would be an offence under Section 21 of the 
Special Marriage Act, which runs thus:— 

Every person making, signing or attesting any declaration or certificate 
prescribed by this Act, contsining a statement which is false, and which 
he knows or believes to be false, or does not believe to be true shall be 
deemed guilty of the offence described in Section 199 of the Indian Pena 
Code. 


As for the contention that his is no offence because it does not go 
against the principle of monogamy, one has to read more into the section 
than is warranted by its wording. 

In the first place it is nownere stated in the Special Marriage Act 
that its principal object is to advocate monogamy. On the contrary the 
object stated in the preamble i is to “provide a form of marriage and to 
legalize certain marriages the validity of which is doubtful.” 

What Section 21 of the Special Marriage Act intends to protect is the 
sanctity of proceedings before aa officer authorised to receive a solemn 
declaration. A man might tell a falsehood with the best of intentions 
before a Court, none the less he will be punishable for giving false evi- 
dence. Neither Section 21 of the Special Marriage Act nor Section 199 
of the Indian Penal Code makes any allowance for the intention, honest 
or otherwise, of the offender. Q 

Once we accept the position that persons who are already married 
in the vedic way cannot marry again under the Special Marriage Act, 
khen there can be no question cf divorce, for the Divorce Act applies 
only to marriages under the Special Marriage Act. Neither would any 
of the other consequences of a valid marriage under this Act, as, for 
example, automatic separation from the joint Hindu family and succes- 
sion under the Indian Succession Act etc., follow a so-called registration 
marriage entered into by previously ee parties. 

The case of persons who, after : naving been married under the Special 
Marriage Act, go through a vedic marriage stands on a somewhat different 
footing. In the light of the Shastras a registration marriage not con- 
taining any ceremonies like boma and saptapadi would not be considered 
a valid marriage, and, therefore, the parties would still be considered un- 
married and eligible for a vedic marriage. If such persons enter into a 
vedic marriage then according to the Shastras a tie is created between 
them whjch only death can dissalve. 

* The question is whether Hincu law is in accordance with the Shastras 
in this respect. *Under the Hindu law a married woman cannet con- 
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tract a legal marriage again so long as the first marriage obtains. If the 
parties are already married this would at first sight appear an insurmount- 
able obstacle to their contracting a legal vedic marriage again. The only 
impediment to a subsequent vedic marriage is the married status of the 
parties especially that of the woman. But this status is created by the 
SpecialeMarriage Act and it is submitted that, so far as the validity of 
the subsequent vedic marriage is concerned, the Special Marriage Act 
‘should be held as not having been passed, and hence the married status 
ould be held as non-existent. Section 19 of the Special Marriage Act 
says:— 

Nothing in this Act contained shall affect the validity of any marriage 
not solemnised under its provisions; nor shall this Act be deemed directly 
or indirectly to affect the validity of any mode of contracting marriage, 
but if the validity of any such mode shall hereafter came into question 
before any Court, such question shall be decided as if this Act had not 
If in deciding the validity of a subsequent vedic marriage we have 

to assume that the Special Marriage Act had not been passed then what 
objection can there be to holding the subsequent vedic marriage a legal 
one? The married status of cag ae stands or falls with Special 
Marriage Act. It comes to this that so far as the validity of the subse- 
quent vedic marriage is concerned the parties are still unmarried (ie., 
before the vedic marriage) as nothing in “the Act shall be deemed direct- 
ly or indirectly to affect the validity of any mode of contracting marriage.” 

It is an accepted principle of law that statutory law abrogates per- 
sonal law; but where the statutory law expressly says that it shall not 
affect in a particular respect the provisions of personal law, then there 
can be no question of the application of this principle. It is true that the 
Special Marriage Act abrogates the provisions of Hindu law in certain 
respects, but then that intention is quite clear from the Act itself, for 
the preamble says that the object of the Act is to provide a form of 
marriage and to legalise certain marriages (sagotra and inter-caste etc.). 
But can we take it that the Special Marriage Act intended to abrogate 
all the provisions of the Hindu law? And if that had been intended 
would there not have been some provision in it declaring that after a 
registratioh marriage the parties ceased to be Hindus? a subsequent 
vedic marriage is valid, then what is the position of the parties? They 
are united in the first place by a tie created by the Special Marriage Act, 
and, secondly, by an equally legal and valid tie created by the vedic rites. 
The first tie, under certain conditions, can be dissolved by a Divorce 
Court. But the second tie no Court can dissolve. 

Mr. Jadhav seems to be of opinion that the vedic marriage being the 
weaker one merges into the registration marriage. If indissolubility is 
to be the test of strength, then the vedic marriage is the stronger of the 
two. The law, however, does not make any distinction between the 
two forms of marriage assigning a superior place to one and an inferior 
one to another. The Special Marriage Act merely “provides a form of 
marriage.” It does not say that any particular form of marriage super- ° 
sedes the other. e 
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„~ In the present state of the law it is very dangerous (for persons 
desiring the facility of divorce) tc meddle with the vedic form of marri- 
age, either before or after a civi marriage. Carried to its logical extreme 

is interpretation would permir polyandry. Take the case of a maiden 
B.. Let us suppose she marries A under the Special Marriage Act. ‘This 
marriage is a legal marriage. Let us suppose that subse uently shesmarries 
C under the vedic rites. (Thie marriage is to take place before she has 
lost her virginity). It is submitted that B’s marriage with C according 
to the vedic form is also a legal marriage. That B’s action would not 
be an offence under the Indian Penal Code is quite clear for according 
to the definition contained in Section 494 of the offence of bigamy a 
- subsequent marriage is not an offence unless the second marriage is illegal 

by reason of the existence of a husband or wife. But here ‘Section 19 
comes to the rescue of B for “nothing in this Act contained shall affect 
the validity of any marriage not solemnised under its provisions,.. such 
question shall be decided as if this Act had not been passed.” 

As the law stands at present, due to defective wording of Section 19, 
polyandry is permissible. No doubt the provisions of Section 16 of the 
Special Marriage Act make a subsequent marriage punishable. But the 
section says that the parties would be punishable under Section 494 of the 
Indian Penal Code. Are we to <ake it that this section creates an offence 
irrespective of the definition contained in Section 494 of the Indian Penal 
Code? And then does not Sectian 19 control Section 16 for it contains the 
words “nothing in this Act contained etc-” 

` In a recent contribution Mr. Jadhav states that when making the 
statement referred to in the beginning of this article he had overlooked 
the provisions of Section 19. le has given it as the’ opinion of legal 
experts, that too strict an interpretation of the law would give rise to 
difficulties— Bombay Law Reporter. 


An Untowaed Incident 


._. Whatever the oytcome of the revolver incident on Constitution Hill, we 
may be certain that it will not give rise to so quaint a correspondence as that 
which passed between Queen Victoria and Mr. Gladstone as a result of a 
somewhat similar alarm in 1872, when an Irish youth presented an un- 
loaded pistol at her near Buckingham Palace. On the morrow, she wrote 
to the Prime Minister, pointing out that “tho’ this poor wretch did not mean 
to kill he meant to frighten, and -his may be tried again and again and end 
badly some day,” so that too great leniency “would not do.” Unfortunate- 
ly, xe case came before that mildest of judges, Baron Cleasby, who adjudged 
that 2 year in prison and twenty strokes of the birch would meet the 
demands of justice. The Queen wrote again expressing surprise and annoy- 
ance at this “extreme leniency.” ‘The fright caused by the attempt, the 
Queen felt for long afterwards and it might have been a worse effect, for 
fright is often very dangerous .~ The Queen does demand from the Go- 
vernment that protection which zs a Queen and as a Woman she feels she 
ehas.a right to expect.’ Mr. Gladstone had to write a very tactful letter 
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‘regretting the legrned judge’s “vagaries.” —S. J. ia 
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SUMMARY OF RECENT CASES-- 
” BARAMDIN v. JAMUNA 


` Civ. Rev. 189 of 1936, decided by Bennet, J., on November 4, 1936 


Contract Act, Sec. 23 and Tenancy Act (Local, III of 1926), Secs. 6, 14 and 15— 

Se A to pay Ba certain sum if a third person did mot carry out ber 

ertaking to relinquish ex-proprietary rights arising in ber wader Sec. 14 of 
Tenancy Act—B can enforce contract. 

The contract into which the defendant entered was that he would pay 
the plaintiff 2 certain sum if K did not carry out her undertaking to relin- 
quish the ex-proprietary nights arising in ber on the execution by her of a 
sale-deed in favour of the plaintiff in accordance with the provisions of Sec. 
14, Agra Tenancy Act (II of 1926), beld, that in view of the provisions 
of Sec. 15(2), Agra Tenancy Act, it was perfectly legal for K to have 
made an application for surrender of the ex-proprietary rights within six 
months of cis transfer. She made no such application and accordingly the 
defendant became liable to pay the plaintiff the stipulated sum. 





BHAWANI Prasan v. RAM PRASAD . 
Civ. Rev. 191 of 1936, decided by Bennet, J., on November 4, 1936 


Costs—Suit decreed against Ai end B with costs—In execution A paid the whole 
costs—A brings a suit for contribution of costs against B—B can plead in 
defence that in equity A is not enfitled to « decree for a proportionate shere of 


costs. : 


A suit against A and B was decreed with costs. In execution of the © 
decree A had to pay the whole costs and he sued B for a half-share. “The 
trial court held that the costs in the original suit were incurred solely by the 
action of A and therefore A had no right in equity to call on B for pay- 
ment of a share of the costs and A’s suit for contribution of costs must be 
dismissed. In revision it was contended that the trial court had no juris- 
diction to go behind the decree in the original suit. Held, that a person in 
the position of A who brings a suit for contribution of costs can have the 
defence set up against him that in equity he is not entitled to a decree for > 
a proportionate share of the costs although he had paid the whole costs, and 
the suit was rightly dismissed. . 

Nand Lal Singh v. Beni Madho Singh, L L. R. 40 All. 672 ‘relied on. 





Banri Prasan v. JANKI 
S. A. 1369 of 1936, decided by Bennet, J., on October 29, 1936 


Civil Procedure Code, Secs. 47 and 50—Decree against assets of deceased judgment- 
debtor in the bends of his hegal representative—Legal representative sets up a 
claim that a house comprised in the assets in question belonged to ber personally 
—Objection to be treated under Sec. 47 (end not Or. 21, R. 58)—Appesl Hes 
against order dismissing objection—Separdte suit berred. 

A decree under Or. 34, R. 6 was against the assets of the deceased 
judgment-debtor in the hands of his legal representative. The” assets ine 
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ee ee The legal serena ae E 
that the house belonged to her personally as she had purchased it from the 
deceased judgment-debtor. Her objection was disallowed by.-the execution 
court and the executioin coart treated the objection as. Saige ae os 
Or. 21, R. 58 and directed ker to bring a regular suit. - ‘She brought 
the present suit for a declaration that she was the owner of the house in 
question. Held, that che objection of the legal representative should not 
have been treated under Or. 21, R. 58, but should have been treated as one 
under Sec, 47, C. P. C. and accordingly appeal lay from the order dismissing 
her objection, but no regular suit lay and therefore the present suit should 
be dismissed. 


Seib Chand Mal v. Durga Dei, TeBe eae relied om. e 


VENI MapHo Prasap SINGH v. Way Au a! 


F. A. 483 of 1933, decide by Sulaiman, C. J. end Bennet, J., ` 
on Octover 13, 1936 


Defemation—Defoemation contained in police-officer’s report submitted under Sec. 
202, Criminal Procedure Cods—Absolutely privileged—No sukt for damages 
for libel Les. 

A magistrate, who took cognizance of a complaint, passed -an order 
under Sec. 202, Criminal Procedur= Code, requesting the Superintendent of 
Police to get an enquiry made by the Circle Inspector. The Superintendent 
of Police forwarded the complaint to the Circle Inspector with direction 
to comply with the order. Tae Circle Inspector then made an investigation 
and submitted a report to the Cocrt through the Superintendent of Police. 
On a suit being brought fo- damages for defamation contained in this 
police report, beld, that there was an absolute privilege in making this 
report to the magistrate through the Superintendent of Police and accord- 
ingly whether malice existed or aot no suit for damages for libel would lie 


against the Circle Inspector. 





BHONDU MAL v. THOMAS SKINNER 
- F. A. 203 of 1933, decided by Collister and Bajpai, JJ., on October 2, 1936" 


Civil Procedssre Code, Or. 32, R. 15—Decree against lunatic withont appointment 
of guardien—Nullity Remedies oben to Innatic. 

A decree passed against a hmazic without the appointment of a guardian 
is a nullity. The lunatic so aggrieved is not confined -to the remedy by 
way of review; he can througk his next friend institute a suit for a declara- 
tion that the decree passed withour the appointment of a guardian is not 
binding on him. 

Hekimullab v. Nobis Chandre Barua, 20 C. L. J. 291 relied on. 
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Ex Turpi Causa Non Oritur Actio i 


Tt has long been the settled law of this country that the- courts will 
not enforce àn agréement in any way tainted with an unlawful or illegal 
intention, and- Known to the party attempting to enforce same, on the 
grounds that “Ex turpi causa non oritur actio.” - 

This is well illustrated in the well-known casé of Pearce v. Brooks, 
4H &%T, p. 358, where the plaintiff entered into an agreement tæ supply 
a prostitute with a brougham, well knowing that it was to be used to assist 
her in her immoral avocations, and it was held that the plaintiff could 
not recover the price agreed for the hire of same, Pollock, C. B., stating: 
“I take it to be a settled rule that when a person contributes to the per- 
formance of an illegal act knowing that a he contributes is intended 
to be so applied, he cannot recover the price of it by action.” Again in 
the more recent case of Upfill v. Wright [1911] 1 K. B., p. 506, where 
the plaintiffs agent let a flat to the defendant knowing that she was the 
mistress of a certain man and that he would constantly visit her there, 
it was held that the rent could not be recovered. 

The same principle applies where there is’ no intention to use the 
subject-matter, but merely to use the documents for an illegal purpose, 
so that, in Alexander v. Rayson [1936] 1 K.B. 169 C.A. 80 Sox. J. 15, . 
where the plaintiff entered into an agreement with the defendant to let 
her a flat at a rent of £1,200 a year, and instead of having one lease, 
forwarded her two documents, one being a lease of the flat with the benefit 
of certain services, at a rent of £450, and the other an agreement for the 
rendering of various services, at £750 a year, and the court being satisfied 
that the two documents were split for the express purpose of defrauding 
the rating ‘authorities so as to make them believe that the rent was only 
£450, held that the plaintiff could not recover: See also Scott v. Brown 
Doering & McNab & Co. [1892] 2 Q.B. 724, where the court refused 
to assist the plaintiff to recover back money paid to. a stock-broker under 
a contract to purchase shares at a premium, which contract was entered 
into for the express purpose of rigging the market. But, on the other 
hand, a party to a document cannot take advantage of his own fraud, 
so that in Roberts v. Roberts, 2 Barn & Ald. 367, where the defendant 
executed a deed of conveyance to his brother, it was held that he could 
not upset the deed on the grounds that he and his brother had executed 
it for a fraudulent purpose Holroyd, J., stating a deed may be avoided 
on the grounds of fraud, but the objection must come from a person 
neither a party nor privy to it, for no man can allege his own fraud in 
order to invalidate his deed. 

It is important to remember that there is a distinction between an 
action brought.to enforce an unlawful agreement and one brought to 
assert a right to property already acquired, so that, in Feret v. Hill (1854), 
15 C.B., p. 207, where the plaintiff obtained from the landlord a lease 
of certain premises by means of a false representation that he intended to 
carry on a lawful trade, and having obtained possession, immediately con- 
verted the premises into 2 common brothel, and having been forcibly 
expelled by the landlord, brought an action against him for ejectment 
to recover possession of the said premises, it was held that he was entitled” 
to do &, Maule, J., stating: “When the instrument was executed and 
possession was given under it, it received its full effect, no aid of a court 
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of justice was required to enforce it.” `~ : p 
Again, in Re Thomas, Jaquess v. Thomas [1894]. 1 Q. B D. 747, 

_~ where a solicitor was not allowed to refuse the delivery~and taxation of 
his bill: of costs on the grounds that the money for bringing: the action 

~ was obtained by the plaintiff from a large number of persons under an 
agreement which amounted to maintenance and champerty, as ‘there were 

no proofs that either plaintiff or the solicitor were to share the estate if 
recovered, and further it did not concern the solicitor where the plaintiff 

got the money from. See also Gordon v. The Chief Commissioner of the 
Metropolitan Police [1910] 2 K.B. 1080 C.A., where the plaintiff was 

> “held to be entitled to recover certain moneys from the Chief Commis- 
sioner of the Police notwithstanding the fact that they were ‘obtained in 

betting transactions. ` . i a seer 

It should fùrther be remembered that where both parties, are to 

blame the person in possession has the better title and the: maxjni .“Ex 

.- peri delicto potior est conditio bossidentis” applies, so that in. Taylor v. 

_ Chester (1869), L.R. 4 Q.B. 3C9, where the plaintiff deposited with the 
@efendant the half of a £50 bank note to secure the payment of the 
expenses of a drunken orgy in a brothel, it was held that as the plaintiff 

could not recover without showing the true character of the deposit, 

na add that being on an illegal cons-deration to which he was himself a party 

~ he was precluded from obtaining the assistance of the law to-recover it 

~ back, and that the maxim, “Ex pari delicto potior est conditio possidentis,” 
applied. a s 

ma And lastly, it should be remembered that notwithstanding the fact 
es that the agreement has been entered into for an unlawful or illegal purpose 
-~ "ifthe party to that agreement changes his mind and repents before the 
purpose has been’ actually carried out the Jaw allows what is known asa 

“locus poenitentice,” see Tylor v. Bowers, 1 Q.B.D. 291, where the plaintiff 
- being in embarrassed circumstances made over all his stock-in-trade to` 
A-with the object of preventing his creditors being paid in full, but before 

- the fraudulent purpose was carried out demanded them back, and it was 
_held that as the fraudulent purpose had not been carried out the plaintiff 

~ ‘could recover, Mellish, L.J., stating. “If money is paid or goods delivered 
for-an illegal purpose, the person who, has so paid the money or -delivered 

-` + the-goods may recover them back before the illegal purpose is carried out; 
"but if he waits till the illegal purpose is carried out, or if he seeks to enforce 
the illegal transaction, in neither case can he maintain an action; the law 

A ` will not allow that to be done”; aad see Wilson v. Strugnell, 7 Q.B.D. 548, 
- `- where a trustee in bankruptcy of an accused person was held entitled to 
.. + tecover a sum of money paid to the defendant for going surety. for bail 
= £ notwithstanding the fact that the agreement was contrary to public policy 
on the grounds that the surety not having been called upon to pay the 
money the contract had not been executed. But on the ‘other..hand, in 
Alexander x. Reyson, supra, the plaintiff, who had already attempted’ to 
deceive and defraud the rating acthorities, was not allowed to set up this 

' < plea in a claim by him for-rent against the defendant, who objected that 

the agreement under which she took the premises was void for illegality 

and that*its enforcement would >e -contrary to public policy ‘in that its 
execution was ohtained ‘by the pleintiff for the purpose of -defraudjng the 

rating authoritie.—S. J. =. - ©. Ss" Se . oie 
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U. P. STAMP (AMENDMENT) ACT 
(No. IT oF 1936)" 


[PASSER BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
= i AGRA AND OUDH] - 
An Act to amend the Indian Stamp Act, 1899 (II of 1899) in its application 
to the United Provinces 
WHEREAS jt is expedient to amend the Indian Stamp Act, 1899, in its appli- I of 1899 
ba cation to the United Provinces in the manner herein- 
Preamble. af . D 
ter appearing; 

AND WHEREAS the previous sanction of the Governor-General has been ob- ; and 6, Geo. 
tained, under Section 80A, Sub-section (3), of the Government of India Act, to V, & 6l; 
the passing of this Act; | p 

It is hereby enacted as follows: 9 and 10, Geo. 

1. (1) This Act may be called the United Provinces Stamp (Amendment) Maes 

Short title, extent, com Act, 1936. 
mencement and duration. 

(2) It extends to the whole of the United Provinces. , 

(3) It shall come into force`om the first day of May, 1936, and remain so 
till the thirtieth day of April, 1939. 

2. To Clause (10) of Section 2 of the Indian Stamp Act, 1899, hereinafter 

Amendment: of “Claus referred to 2s the said Act, the following shall be 
(10) of Section 2 of Act D added, namely,— i 


of 1899. 
, “or by Schedule IA, as the case may be.” 
Amendment of Section 3. 3. In Section 3 of the said Act— 
(1) after Clause (c) the following shall be inserted, namely, — 

“Provided that, except as otherwise expressly provided in this Act, and not- 
withstanding anything contained in Clauses (s), (b) and (c) of this section or~ - 
in Schedule I, the following instruments shall, subject to the exemptions contained _ 
in Schedule IA, be chargeable with duty of the amount indicated in Schedule IA 
as the proper duty therefor respectively, that is to say:— 

(as) every instrument mentioned in Schedule IA which, not having 
been previously executed by any person, is executed in the United Provinces _ 
on or after the first day of May, 1936, and i 

(bb) every instrument mentioned in Schedule IA which, not having 
been previously executed by any person, is executed out of the United 
Provinces on or after the first day of May, 1936, and relates to any pro- 
perty situated, or to any matter or thing done or to be done in the United 
Provinces, and is received in the United Provinces,” 

(2) after the word “Provided” the word “also” shall be inserted. 

a Se ei, oe Sub-section (1)- of Section 4 of the said 
for the word and figure “Schedule I” the word and figure “Schedule IA,” and 
for the words “one rupee” the words “one rupee eight annas” shall be substituted. 
a aig ea Sears RI RE SESS En Pe REED PED ane eee eee 


*Published tn Government Garette, dated Allahabad, April 11, 1936 7 ° 
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Amendment of Sec. 6. 5. In Section 6 of the said Act— 


(1) in the first paragraph, after the words and figure “in Schedule T 

the following shall be inserted, namely,— 
“or Schedule LA.” 

(2) in the proviso, after the words “one rupee” the words “and eigh» 
annas” shall be inserted, and <fter the words “has been paid” the following 
shall be added, namely, — i ° 

“unless it falls within the provisions of Section 6-A.” 
6. After Section 6 of the said Act, the following shall be inserted as a 
Addition of a new Se- new section: 
tian 6-A, 
“6-A. (1) Notwithstanding anything contained in Section 4 or 6 or in 
Payment of the United any other law, unless it is proved that the duty charge- 
Provinces stamp duty on able under the United Provinces Stamp (Amendment) 
coun or 5 i 
RADA oe a Act, 1935, has been paid— 
has not been paid an the 
SNR RS opi Sa S 
ment, 
(4) on the principal or origina instrument as the case may be, or 
(b) in accordance with the provisions of this section, the duty chargeable 
on any one of the several instruments employed for completing a 
transaction of sale, mortgage or settlement other than the principal 
instrument, or on a counterpart, duplicate or copy of any instrument, 
shall, if the principal or original instrument would, when received 
in the United Provinces, have been chargeable under the United 
Provinces Stamp (Amendment) Act, 1936, with a higher rate of 
duty, be the duty with which the principal or original instrument 
would have been chargeable under Section 19-A. 


(2) Notwithstanding anything ccntained in any law, no instrument, coun- 

terpart, duplicate or copy chargeable with duty under this section shall be received 
_ in evidence as properly stamped unless the duty chargeable under this section has 
been paid thereon: 

Provided that a court before which any such instrument, counterpart, dupli- 
cate or copy is produced, may, in its disc-etion, permit the duty chargeable under 
this section to be paid thereon, and may then receive it in evidence.” 

7. After Section 19 of the said Act the following shall be inserted, as a 

Addition of e new Se- new section: 
tion 19-A 

“19-A. Where any instrument has become chargeable in any part of British 

Payment of duty on cer- dia other than the United Provinces with duty under 
FD rae Hibla. to this Act ar ucder any other law for the time being 
increased duty in the United in force in anv part of British India and thereafter 
Provinces under Clause (bb) becomes chargeable with a higher rate of duty in the 
oF acne es United Prov-nces under Clause (bb) of the First 
Proviso to Section 3, then— 

(#) notwithstanding anything cortained in the first Proviso to Section 3 
the amount of duty chargeable on such instrument shall be the amount 
chargeable on it under Schedcle IA less the amount of duty, if any, 

e * already paid on it in British India; and 


3 


(ii) in addition to the stamps, if any, already affixed thereto, such instru- 
ment shall be stamped with the stamps necessary for the payment of 
the amount of duty chargeable on it under Clause (i) in the same 
manner and at the same time and by the same persons as though 
such instrument were an instrument received in British India for the 
first time at the time when it became chargeable with the higher duty.” 

8. In Section 23-A of the said Act for the word and figure “Schedule I” 
Amendifent of Sec. 23-A. the word and figure “Schedule IA” shall be substituted. 
Amendment of Sec. 32. 9, In Section 32 of the said Act— 

(1) in Clause (#) of the proviso, after the words “any instrument” the 
words “other than an instrument chargeable with a duty under Clause (bb) 
of the First Proviso to Section 3” shall be inserted; 

(2) the word “or” at the end of Clause (b) of the Proviso shall be omitted; 

(3) after Clause (c) of the Proviso the word “or” shall be inserted and 

the following new clause shall be added, namely, — 

“(d) any instrument chargeable with duty under Clause (bb) of the First 
Proviso to Section 3 and brought to him after the expiration of 
months from the date on which it is first received in the United Pro- 
vinces.” 

10. After Section 48 of the said Act the following shall be inserted as a 
Addition of a new Sec- new section: 
tion 10-A. 
“48-A. “Notwithstanding anything contained in this Act, no certificate or 
oss endorsement under this Act in respect of an instrument 
_Validicy of certificate of Chargeable in the United Provinces with a higher rate 
instruments for which higher of duty under the United Provinces Stamp (Amend- 
reo of duty is payable ia ment) Act, 1936, shall be received in evidence or be 
the United Provinces. in any way valid in respect of the payment of duty 
on such instrument unless the duty chargeable at the rates provided in the United 
Provinces Stamp (Amendment) Act, 1936, has been paid on such instrument.” 
11. At the beginning of Section 77 of the said Act the following shall be 
Amendment of Sec. 77. inserted, namely,— 
” “Except the provision as to copies contained in Section 6-A.” 
12. After Schedule I to the said Act the following shall be inserted, 
New Schedule IA. namely,— 


SCHEDULE IA 


Stomp duty on certain instruments under the United Provinces 
Stemp (Amendment) Act, 1936 


(See Section 3, First Proviso) ` 
[NotTE—The articles in Schedule LA are numbered so as to correspond with 
similar articles in Schedule 1] , 


Description of instrument 


n w- Ly = ir + 


XXXIX of 2. ADMINISTRATION BOND, including a 

1925, V of bond given under Sections 291, 375 and 376 of the 

med? Indian Succession Act, 1925, or Sect:on 6 of the 
Government Savings Banks Act, 1873— 

(a) where the amount does not exceed Rs.1,000. 


(b) in any other case - ; 
+ a + + i} = 
ADVOCATH. See entry as an Advocaże (No. 30). 
4. AFFIDAVIT, including an affirmation or decla- 
ration in the case of persons by law allowed to affirm 
or declare instead of swearing. 
Exemptions 
Affidavit or declaration in writing worn made— 
VOI of 1911 (s) as a condition of enrolment under the Indian 
Army Act, 1911; 

(b) for the immediate purpose of being filed or 
used in any Court or before the officer of 
any Court; or 

(c) for the sole purpose of enabling any person 
to receive any pension or charitable allow- 


ance, 
5. AGREEMENT oR MEMORANDUM OF AN 
A'GREEMENT— 


(a) if relating to the sale of a bill of exchange; 

(b) if relating to the sale of a Government secu- 
rity or jee in an incorporated company 
or other body corporate; 


(c) if not otherwise provided for 
Exemptions 
Agreement or Memorandum of Agreement— 
(s) for or relating to the sale of goods or mer- 
chandise exclusively, not being a note or 
memorandum chargeable under No. 43; 
(b) made in the form of tenders zo the Govern- 
ment of India for, or relating to, any loan; 
X of 1874 (c) made under the European Vagrancy Act, 
1874, Section 17. 





The same duty as a Bond 
(No. 15) for such amount. 
Ten rupees. 


Two rupees. 


Three annas. 

Subject to a maximum of 
fifteen rupees, one and half 
annas for every Rs. 10,000 
or part thereof of the value 
of the security or share. 


Twelve annas. 


Stamp duty on certain instrumenis under the United Provinces 
Stemp (Amendment) Act, 1936—(Contd.) 





Description of instrument 





e 
AGREEMENT TO LEASE. See Lease (No. 35). 


6. AGREEMENT RELATING TO DEPOSIT OF TITLE- 
DEEDS, PAWN oR PLEDGE, that is to say, any instru- 
ment evidencing an agreement relating to— 

(1) the deposit of title-deeds or instruments 
constituting or being evidence of the title to any 
property whatever (other than a marketable se- 
curity); or 

(2) the pawn or pledge of movable property, 
where such deposit, pawn or pledge has been made 
by way of security for the repayment of money 
advanced or to be advanced by way of loan or an 
existing or future debt— 

(a) if such loan or debt is repayable on demand 
or more than three months from the date of the 
instrument evidencing the agreement— 


» Rs. 
when the amount of the loan or debt does 
not exceed l : n 200 
l Rs. 
when it exceeds 200 but does not exceed .. 400 
ditto 400 ditto 600 
ditto 600 ditto . 800 
ditto 800 ditto z 1,000 
ditto 1,000 ditto : 1,200 
ditto 1,200 ditto a 1,600 
ditto 1,600 ditto 2,500. 
ditto 2,500 ditto . 5,000 | 
ditto 5,000 ditto ~ 7,500 
ditto 7,500 ditto 10,000 
ditto 10,000 ditto 15,000 
ditto 15,000 ditto 20,000 
ditto 20,000 ditto . 25,000 
ditto 25,000 ditto . 30,000 


and for every additional Rs. 10,000 or part thereof 
in excess of Rs. 30,000; 

(b) if such loan or debt is repayable not more 

than three months from the date of such instru- 


ment. 


Exemption 


Instruments of pawn or pledge of agricultural 
produce if unattested. 

7, APPOINTMENT IN EXECUTION OF A POWER, 
whether of trustees or of property, movable or im- 


Proper stamp duty 


e 
P 
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12 0 0 
Half the duty payable on a 
loan or debt under Clause 


(«):for the amount secur- 


re = A 


¢ 


XIX of 1850 


VU of 1913 


l pany (No. 39). 
bd 4 


Stamp duty on cerien instrements under the United Provinces 
Stamp (Amendment) Act, 1936—(Contd.) 





movable, where made by any writmg mot being a 
will— 

(e) where the value of the property does not 
exceed Rs, 1,000; 

(b) in any other case i i : 
8. APPRAISEMENT OR VALUATION made other- 

wise than under an order of the Court in the course 
of a suit— 

(4) where the amount does not exceed 
Rs. 1,000; 

(b) in any other case 

Exemptions 

(4) Appraisement or valuation made for the 
information of one party only, and nct being in 
any manner obligatory between parties either by 
agreement or operation of law. 

(b) Appraisement of crops fôr tke purpose of 
ascertaining the amount to be given to a landlord 
as rent. 

9. APPRENTICESHIP DEED, including every writ- 
ing relating to the service or tuition of any appren- 
tice, clerk or servant placed with any master to learn 
any pen trade or employment, not being 
Articles of Clerkship (No. 11). 

Exemption 

Instruments of apprenticeship execuced by a 
Magistrate under the Apprentices Act, 1£50, or by 
which a n is apprenticed by, or az the charge of, 
any public charity. 

10. ARTICLES OF ASSOCIATION OF A COMPANY. 

Exemption - 

Articles of any Association not formed for profit 
and registered under Section 26 of the Indian Com- 
panies Act, 1913. 

See also Memorandum of Association of a Com- 


a = } 1 


ASSIGNMENT. See Conveyance (No. 23), Trans- 
fer (No. 62), and Transfer of Lease (No. 63), as 
the case may be. 

ATTORNEY. See entry as an Attorney (No. 
30), and Power of Attorney (No. 48). 

AUTHORITY TO ADOPT. See adoptior-ceed (No. 

3). ° ; 


Fifteen rupees. 


Twenty-five rupees. 


The same duty as a Bond 
(No. 15) for such amount, 
Seven rupees eight annas. 


Seven rupees eight annas. 


Fifty rupees. 


Stamp duty on certain instruments under the United Provinces 
Stamp (Amendment) Act, 1936—(Contd.) 





Description of instrument 


12. AWARD, that is to say, any decision in writ- 
ing by an arbitrator or umpire, not being an award 
directing a partition, on a reference made otherwise 
than by an order of the Court in the course of a 
suit— 

(a) Where the amount or value of the property 
to which the award relates, does not exceed 
Rs. 1,000; 

(b) if it exceeds Rs. 1,000 but does not exceed 
Rs. 5,000; 

(c) in any other case 

Exemption 

Award under the Bombay District Municipal Act, 
1901, Section 160, or the Bombay Hereditary Offices 
Act, 1874, Section 18, or the United Provinces 
Municipalities Act, 1916, Section 324(1) or the 
United Provinces District Boards Act, 1922, Sec- 
tion 190(1). 

yr t Lg + $ Ly 

14, Box or Lavine (including a through bill 
of lading). 

Exemptions 

(4) Bill of Jading when the goods therein des- 
cribed are received at a place within the limits of 
any port, as defined under the Indian Ports Act, 
1908, and are to be delivered at another place 
within the limits of the same port. 

(b) Bill of lading when executed out of British 
India and relating to property to be delivered in 
British India. 

15. Bown [as defined by Section 2(5)], not be- 
ing a DEBENTURE (No. 27), and not being other- 
wise provided for by this Act, or by the Court- 
Fees Act, 1870— 


Rs. 
where the amount or value secured does not 
exceed 10 
Rs. 
where it exceeds 10 but does not exceed 50 
ditto 50 ditto f 100 
ditto 100 ditto . 200 
ditto 200 ditto 300 
ditto 300 ditto 400 
ditto 400 ditto i 500 
ditto $00 ditto 600 
ditto 600 ditto 700 





Proper stamp duty 


The same duty as 2 Bond 
(No. 15) for such amount. 


Seven rupees eight annas. 


Ten rupees. 


Six annas. 
N.B.—lf a bill of lading is 

drawn in parts, the proper 

stamp therefor must be 

borne by each one of the yy „£ 1908 
set. 


VIL of 1870 


Two annas. 


Four annas. 

Eight annas. 

One rupee. 

One rupee eight annas. 
Two rupees. 

Two rupees eight annas. 
Three rupees four annas. 
Four rupees. j ° 


Ben. Act Il 
of 1876 


Stomp duty on certain instruments under the United Provinces 
Stamp (Amendment) Act, 1936—(Contd.) 





ditto 700 ditto 800 
ditto 800 ditto 900 
ditto 900 ditto 1,000 


and for every Rs. 500 or part thereof in 
excess of 1,000 


See Administration Bond (No. 2), Botcomry Bond 
(No. 16), Customs Bond (No. 26), Indemnity Bond 
(No. 34), Respondentia Bond (No. 56), Security 
Bond (No. 57). 

Exemptions 

Bond, when executed by— 

(a) headmen nominated under rules framed in 
accordance with the Bengal Irrigation Act, 1876, 
Section 99, for the due performance of their duties 
under that Act; 

(b) any person for the purpose of guarantee- 
ing that the local income derived from private 
subscriptions to a charitable dispensary or hospital 
or any other object of public utility shall not be 
less than a specified sum ‘per mensem. 

16. Borromry Bonn, that is to say, any instru- 
ment whereby the master of a sea-gaing ship bor- 
rows money on the security of the ship to enable 
him to preserve the ship or prosecute her voyage. 

17. CANCELLATION—Instrument (including 
any instrument by which any instrument previously 
executed is cancelled), if attested and not otherwise 
provided for. 

See also Release (No. 55), Revocatior of Settle- 
ment (No. 58-B), Surrender of lease (No. 61), 
Revocation of Trust (No. 64-B). 

18. 
property put up as a separate lot and sold), granted 
to the purchaser of any property sold by public auc- 
tion by a Civil or Revenue Court, or Collector or 
other Revenue Officer— 

(s) where the purchase-money does not exceed 
Rs. 10; 

(b) where the purchase-money exceeds Rs. 10, 
but does not exceed Rs. 25; 

(c) in any other case 


CERTIFICATE OF SALE (in respect of each ' 









p e 
Four rupees twelve annas. 
Five rupees eight annas. 
aix rupees four annas. 


Three rupees twelve annas. 


The same duty as a Bond 
(No. 15) for a sum equal 
to the amount or value se- 
cured. 

Seven rupees eight annas. 


Two annas. 
Four annas. 


The same duty as a Convey- 
ance (No. 23) for a consi- 
deration equal to the 
amount of the purchase- 
money only. 


Stamp duty on certain instruments under the United Provinces 
Stemp (Amendment) Act, 1936—(Contd.) 





l 
Description of instrument 


20. e CHARTER Party, that is to say, any instru- 
ment (except an agreement for the hire of a tug- 


steamer), whereby a vessel or some specified princi- 


pal part thereof is let for the ified purposes of 
the charterer, whether it includes a penalty clause 
or not. 

Lg + * + + 


22. COMPOSITION-DEED, that is to say, any ins- 
trument executed by a debtor, whereby ne conveys 
his property for the benefit of his creditors, or where- 
by payment of a composition or dividend on their 
debts is secured to the creditors, or whereby provi- 
sion is made for the continuance of the debtor’s 
business, under the supervision of inspectors or under 
letters of licence, for the benefit of his creditors. 

23. CONVEYANCE [as defined by Sec. 2(10)], 
not being a transfer charged or exempted under 
No. 62— 

Where the amount or- value of the consideration 
for such conveyance as set forth therein does not 
exceed Rs. 50. 


Rs. Rs. 

where it exceeds 50 but does not exceed 100 
ditto 100 ditto 200 
ditto 200 ditto 300 
ditto 300 ditto 400 
ditto 400 ditto 500 
ditto 500 ditto 600 
ditto 600 ditto 700 
ditto 700 ditto 800 
ditto 800 ditto 900 
ditto 900 ditto 1,000 


and for every Rs. 500 or part thereof in excess of 
Rs. 1,000. 
Exemption 
Assignment of Copyright under the Indian Copy- 
right Act, 1914, Section 5. 
CO-PARTNERSHIP DEED. See Partnership (No. 46). 
24. Copy or Exrract, certified to be a true 
copy or extract by or by order of any public officer 
and not chargeable under the law for the time being 
in force relating to court-fees— 
(+) if the original was not chargeable with 
duty, or if the duty with which it was chargeable 
does not exceed one rupee; 


Proper stamp duty 


Two rupees. 


Twelve rupees eight annas. 


Eight annas. 


One rupee. 

Two rupees. 

Three rupees. 

Four rupees. 

Five rupees. 

Six rupees eight annas. 
Eight rupees. 

Nine rupees eight annas. 
Eleven rupees. 

Twelve rupees eight annas. 


Seven rupees eight annas. 


Fight annas when the copy 
or extract is of an agricul- 
tural lease or of a mortgage- 
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Stemp duty on certain instruments under the United Provinces 
Semp (Amendment) Act, 1936—(Contd.) 


Description of instrument 


(#) in any other case not falling within the 
provisions of Section 6-A. 


Exemptions 


(¢) Copy of any paper which a public officer 
is expressly required by law to make or furnish, 
for record in any public office or for any public 
purpose. 

(b) Copy of, or extract from, any register 
relating to bithi, baptisms, namings, dedications, 
marriages, divorces, deaths or burials. 

25. COUNTERPART OR DUPLICATE of any instru- 
ment chargeable with duty and in respec= of which 
the proper duty has been paid— 

(a) if the duty with which the original instru- 
ment is chargeable does not exceed one -ysee eight 
annas; 

(6) in any other case not falling within the 
provisions of Section 6-A. 

Exemption 
Counterpart of any lease granted to a cultivator, 
when such lease is exempted from duty. 
26. Customs Bonp— 

(a) where the amount 
Rs. 1,000; 

(b) in any other case . 
27. DEBENTURE (whether a mortgage debenture 


does not exceed 


_ or not), being a marketable security trarsferable— 


(a) by endorsement or by a separste instru- 
ment of transfer; 


(b) by delivery— 
where the face amount of the debenture 
does not exceed Rs. 100; 
where it exceeds Rs. 100, but does not 
exceed Rs. 200; 
where it exceeds Rs. 200 





Proper stamp duty 


deed or sale-deed of agri- 
cultural land; in any other 


case twelve annas. 

One rupee when the 
. extract is of an a aai 
lea or of a mortgage-deed 
or sale-deed of agricultural 
land; in any other case one 
rupee eight annas. 


The same duty as is payable 
on the original. 


One rupee eight annas. 


The same duty as a Bond 


(No. 15) for such amount. 
Ten rupees. 


The same duty as 2 Bond 
(No. 


One rupee four annas. 
Two rupees eight annas. 
The same duty as a Con- 


veyance (No. 23) for a 
consideration to the 
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Stamp duty on certain instruments under the United Provinces 
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Description of instrument 





Explanation—The Term “Debenture” includes 
any interest coupons attached thereto, but the 
amount of such coupons shall not be included in 
estimating the duty. 

Exem ption 

A debenture issued by an incorporated company 
or other body corporate in terms of a registered mort- 
gage-deed, duly stamped in respect of the full amount 
of debentures to be issued thereunder, whereby the 
company or body borrowing makes ovez, in whole, 
or in part, their property to trustees for the benefit 
of the debenture-holders; provided that the deben- 
tures so issued are expressed to be issued in terms of 
the said mortgage-deed. 

See also Bond (No. 15) and Sections 8 and 55. 

DECLARATION OF ANY Trust. See Trust (No. 
64). 

*) . R » + * + * 

DIPOST or 'TITLE-DEEDS. See Agreement relat- 
ing to deposit of title-deeds, pawn or pledge 
(No. 6). 

DISSOLUTION oF PARTNERSHIP. See Partnership 
(No. 46). 

29. Divornce—Instrument of—that is to say, 
any instrument by which any person effects the 
dissolution of his marriage. 


DowrER—Instrument of —See Settlement (No. 58). 


DupLicaTE—See Counterpart (No. 25). 

30. ENTRY AS AN ADVOCATE, VAKIL OR ATTOR- 
NEY ON THE ROLL oF ANY HicH Court, under the 
Indian Bar Councils Act, 1926, or in exercise of 
powers conferred on such Court by Letters Patent 
or by the Legal Practitioners’ Act, 1879— 

(a) in the case of an Advocate or Vakil 
(b) in the case of any Attorney 
Exemption 

Entry of an Advocate, Vakil or Attorney on the 
roll of any High Court, when he has previously 
been enrolled in a High Court. 

31. EXCHANGE oF Property—Instrument of 

EXTRACT. See Copy (No. 24). 


Proper stamp duty 


face amount of the deben- 
ture, 


Five rupees. 


XVII of 1879 
Five hundred rupees. 
Five hundred rupees. 


The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
value of the property of 
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Stamp duty on certain instrunents under the United Provinces 
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a_i 


Description of instrument 





32. FURTHER CHArGE—lInstrument of, that is 
to say, any instrument imposing a further charge 
on mortgaged property— 

(e) when the original mortgage i; one of the 
description referred to in Clause (a) of Article 

No. 40 (that is, with possession) ; 


(b) when such mortgage is one of the defcrip- 
tion referred to in Clause (b) of Arcicle No. 40 
(that is, without’ possession) — 

(i) if at the time of execution of the instru- 
ment of further charge possession of -he property 
is given or agreed to be given under such instru- 
ment; 


(ji) if possession is not so given 


33. Gmwt—Instrument of, not beirg Hi settlement 
(No. 58), or Wall or Transfer (No. 62). 


Himinc AGREEMENT or agreemen- “or service. 


See Agreement (No. 5). 
34. Inpeacrry Bonp 


INSPECTORSHIP-DEED. See  Composition-deed 
(No. 22). 
35. Lasse, including an under-lease or sub-lease 
and any agreement to let or sublet— 
(a) where by such lease the rent i3 fixed and 
no premium is paid or delivered— 


Proper stamp duty 





greatest value as set forth 
in such instrument. 


The same duty as a Con- 


veyance (No. 23) for a 
consideration equal to the 
amount of the further 
charge secured by such 
instrument, 


The same duty as a Con- 


veyance (No. 23) for a 
consideration equal to the 
total amount of the charge 
(including the original 
mortgage and any further 
charge already made) less 
the duty already paid on 
such original mortgage and 
further charge. 


The same duty as a Bond 


(No. 15) for the amount 
of the further charge se- 
cured by such instrument. 


The same duty as a Con- 


veyance (No. 23) for a 
consideration equal to the 
value of the property. 


The same duty as a Security 


Bond (No. 57) for the 


Same amount. 


(4) where the lease purports to be for a term The same duty as a Bond 


of less than one year; 


(No. 15) for the whole 
amount payable or deliver- 
able under such lease, 
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Description of instrument Proper stamp duty 





(i where the lease purports to be for a term | The same duty as a Bond ° 
of not less than one year, but not more than three | (No. 15) for the amount 
years; or value of the average 

annual rent reserved. 


(iit) where the lease purports to be for a term | The same duty as a Con- 
exceeding three years, but not exceeding ten years; | veyance (No. 23) for a 
consideration equal to the 
amount or value of the 
average annual rent resery- 

l ed. 

(iv) where the lease purports to be for a term | The same duty as a Con- 
exceeding ten years, but not exceeding twenty | veyance (No. 23) for a 
years; consideration equal to twice 

the amount or value of the 
average annual rent reserv- 


(v) where the lease purports to be for a term | The same duty as a Con- 
exceeding twenty years, but not exceeding thirty | veyance (No. 23) for a 
years; consideration equal to three 

times the amount or value 
of the average annual rent 
reserved. 


(vi) where the lease purports to be for a term | The same duty as a Con- 
exceeding thirty years, but not exceeding one | veyance (No. 23) for a 
hundred years; consideration equal to four 

times the amount or value 
of the average annual rent 


reserved. 
(vii) where the lease purports to be for a term | The same duty as a Con- 
exceeding one hundred years or in perpetuity; veyance (No. 23) for a - 


consideration equal to one- 
fifth of the whole amount 
of rent which would be 
paid or delivered in respect 
of the first fifty years of 


the lease. 
(viii) where the lease does not purport to be | The same duty as a Con- 
for any definite term; yeyance (No. 23) for a 


consideration equal to three 

times the amount or value 

of the average annual rent 

_ ct which would be paid or 

ae delivered for the first ten 
- years if the lease continued 

so long. : 
a aa 


* 
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Description of instrument 





eee 


Proper stamp duty 





(5) where the lease is granted for 2 fine or The same duty as & Con- 


premium or for money advanced and where no 
rent is reserved; 


-(c) where the lease is granted fcr a fine or 
premium or for money advanced in addition to 
rent reserved. 


Exemptions 

(4) Lease executed in the case of £ cultivator 
and for the purposes of cultivation (-ncluding a 
lease of trees for the production of fooc or drink), 
without the payment or delivery of anv fine or 
premium, when a definite term is expressed and 
such term does not exceed one year, or when the 
average annual rent reserved does nat exceed one- 
hundred rupees. 

In this exemption a lease for the purposes of 
cultivation shall include a lease of lanc for culti- 
vation together with a homestead or tanks. 

(b) Leases of fisheries granted under the Burma 
Fisheries Act, 1905, or the Upper Burma Land 
and Revenue Regulation, 1889. 
Explanation—When a lessee undertakes to pay 

any recurring charge, such as Governmert revenue, 
the landlord’s share of cesses or the owner’s share of 
municipal rates or taxes, which is by law recoverable 


veyance (No. 23) for a 
consideration equal to the 
amount or value of such 
fine or premium or advance 


as set forth in the lease. 


The same duty as a Con- 


veyance (No. 23) for a 
consideration equal to the 
amount or value of such 
fine or premium or advance 
as set forth in the lease, in 
addition to the duty which 
would have been payable on 
such lease, if no fine or 
premium or advance had 
been paid or delivered: 


Provided that in any case 


when an agreement to lease 
is stamped with the «ed 
valorem stamp required for 
lease, and a lease in pur- 
suance of such agreement 
is subsequently executed 
the duty on such lease shall 
not exceed twelve annas. 


rrr pe 
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Stomp duty on certain instruments under the United Provinces 
Stemp (Amendment) Act, 1936—(Contd.) 


Description of instrument Proper stamp duty 





from the lessor, the amount 3o agreed to be paid by 
the lessee shall be deemed to be part of the rent. 
4 + $ + + + 

LETTER OF GUARANTEE. See Agreement (No. 
5). 
38. Lerrer oF Licence, that is to say, any 
agreement between a debtor and his creditors that 
the latter shall, for a specified time, suspend their 
claims and allow the debtor to carry on business at 
his own discretion. 

39, MEMORANDUM OF ASSOCIATION OF A 
ComMPANY— 

(4) if accompanied by Articles of Association 
under Section 17 of the Indian Companies Act, 
1913. 

(b) if not so accompanied 

Exemption 

Memorandum of any Association not formed for 
profit and registered under Section 26 of the Indian 
Companies Act, 1913. 

40. MOoRTGAGE-DEED, not being an Agreement 
relating to deposit of Title-deeds, Pawn or Pledge 
(No. 6), Bottomry Bond (No. 16), Mortgage of 
£ ceop (No. 41), Respondentia Bond (No. 56) or 
Security Bond (No. 57)— 

(e) when possession of the property or any 
part of the property comprised in such deed is 
given by the mortgagor or agreed to be given; 


(b) when possession is not given or agreed to 
be given as aforesaid; 


Explanation—A mortgagor who gives to the mort- 
gagee 2 power-of-attorney to collect rents or a lease 
of the property mortgaged or part thereof, is deemed 
to give possession within the meaning of this article. 

(c) when a collateral or auxiliary or additional 
or substituted security, or by way of further 
assurance for the above-mentioned purpose where 
the principal or primary security is duly stamp- 

a 


for every sum secured not exceeding Rs. 1000; 


Twelve rupees eight annas. 


Eighty rupees. 


The same duty as 2 Con- 
veyance (No. 23). for a 
consideration equal to 
amount secured by such 
deed. 

The same duty as a Bond 
(No. 15) for the amount 
secured by such deed. 


Twelve annas. 


and for every Rs. 1,000 or part thereof secured Twelve annas. 


in excess of Rs. 1,000. 


VI of 1913 


VIE of 1913 
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Stamp duty on certain instrursents under the United Provinces 
Stamp (Amendmest) Act, 1936—(Contd.) 





Exemptions 

(1) Instruments executed by persons taking ad- 
vances under the Land Improvemert Loans Act, 
1883, or the Agriculturists Loans Acz, 1884, or b 
their sureties as security for the reparment of su 
advances. 

(2) Letter of hypothecation accompanying a bill 
of exchange. 
sg hd bea + + & 

42. NoTARtaL AcT, that is to say, any instru- 
ment, endorsement, note, attestation, ce-tificate, or 
entry not being a Protest (No. 50) made or signed 
by a Notary Public in the execution of the duties 
of his office, or by any other person lawfully acting 
as a Notary Public, 

See also Protest of Bill or Note (No. 50). - 


43. NOTE on MEMORANDUM sent by a broker 
or agent to his principal intimating tke purchase or 
sale on account of such principal— 

(s) of any goods exceeding in value twenty 


Pes; 
(b) of any stock or marketable security ex- 
ceeding in value twenty rupees. 


Tu 


44. NotTE oF Protest by the Maser of a ship. 
See also Protest by the Master of a skip (No. 51). 
bed ct i + r Geg 


45. ParTITION—Instrument of—[as defined by 
Section 2(15)]. 


Two rupees. 


Three annas. 


Subject to a maximum of 
fifteen rupees, two annas 
for every Rs. 10,000 ot 
part thereof of the value of 
the stock or security. 

One rupee.. 


The same duty as a Bond 
(No. 15) for the amount 
of the value of the separat- 
ed share or shares of the 
property. 

N.B.—The largest share re- 
maining after the property 
is partitioned (or if there 
are two or more shares of 
equal value and not smaller 
than any of the other 
shares) then one of such 
equal shares shall be deemed 
to be that from which the 
other shares are separated: 

Provided always that— 
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Stamp duty on certain instruments under the United Provinces 
Stamp (Amendment) Act, 1936—(Contd.) 


EE aT 


Description of instrument Proper stamp duty 





(a) when an instrument of 
partition containing an 
agreement to divide pro- 
perty in severality is exe- 
cuted and a partition 1s 
effected in pursuance of 
such agreement, the duty 
chargeable upon the instru- 
ment effecting such parti- 
tion shall be reduced by the 
amount of duty paid in 
respect of the first instru- 
ment, but shall not be less 
than twelve annas; 
(b) where land is held on 
Revenue Settlement for a 
period not exceeding forty 
years and paying the full 
assessment the value for the 
purpose of duty shall be 
calculated at five times the 
annual revenue; 
(c) where a final order for 
effecting a partition passed 
by any Revenue Authority 
or any Civil Court, or an 
award by an arbitrator 
directing a partition, is 
stamped with the stamp re- 
quired for an instrument 
of partition, and an instru- 
ment of partition in pur- 
suance of such order or 
award is subsequently exe- 
cuted, the duty on such 
instrument shall not exceed 
46. PaRTNERSHIP— twelve annas. 
A.—Instrument of— | 4 l 
(a) where the capital of the partnership does | Three rupees twelve annas. 
not exceed Rs. 500; 
(b) where the capital exceeds Rs. 500 but does | Seven rupees eight annas. 
not exceed Rs. 2,000; 
(c) in any other case be si .. | Fifteen rupees. 
B.—Dissolution of— i 
PAWN or PLEDGE. See Agreement relating to | Ten rupees. 
deposit of Title-deeds, Pawn or Pledge (No. 6). 
t a = +- gt + 


© ki 9 
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Stamp duty on certain inst-umsesats under the United Provinces 
Stamp (Amendment) Act, 1936—(Contd.) 





Description of instrument 





48. POWER-OF-ATTORNEY [as deficed by Sec- 
tion 2(21)] not being a proxy (No. 52)— 

(a) when executed for the sole purpose of 
procuring the registration of one or more docu- 
ments in relation to a single trarsaction or for 
admitting execution of one or more such docu- 
ments; 

(>) when required in suits or proceedings 
under the Presidency Small Cause Courts Act, 
1882; 

(c) when authorizing one person or more to 
act in a single transaction other than the case 
mentioned in Clause (a); 

(d) when authorizing not more than five per- 
sons to act jointly and severally in more than 
one transaction or generally; 

(e) when authorizing more than five but no 
more than ten persons to act jointly and severally 
in more than one transaction or generally; 

(f) when giving for consideration and autho- 
rizing the attorney to sell any immovable pro- 
petty; | 


(g) in any other case 


Explenation—For the purposes of this Article 
more ns than one when belonging to the same 
firm be deemed to be one person. 


50. PROTEST oF BLL or Norte, thaz is to say, 
any declaration in writing made by a Notarr Public: 
or other person lawfully acting as suck, attesting 
the dishonour of a Bill of Exchange or Promissory 
Note. 

51. PROTEST BY THe MASTER oF a smp, that 
is to say, any declaration of the r of her 
voyage drawn up by him with a view <o the adjust- 
ment of losses or the calculation of averages, and 
every declaration in writing made by hiw against 
the charterers or the consignees for not loading or 
unloading the ship, when such declaration is 


Proper stamp duty 





Twelve annas. 


Twelve annas. 

One rupee eight annas. 
Seven rupees eight annas. 
Fifteen rupees. 


The same duty as a Con- 
veyance (No. 23) for the 
amount of the considera- 
tion. 

One rupee eight annas for 
each person authorized. 
N.B.—The term “registra- 
tion” includes every opera- 
tion incidental to registra- 
tion under the Indian 
Registration Act, 1877. 


Two rupees. 


Two rupees. 
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Stamp duty on certain instruments under the United Provinces 
Stamp (Amendment) Act, 1936—(Contd.) 





Description of instrument Proper stamp duty 


—_———, 





ittested "or certified by a Notary Public or other 

person lawfully acting as such. 

See also note of Protest by the Master of a ship 

(No. 44). 

ia * + La Ņ + 
(e) executed by officers of Government or 
their sureties to secure the due execution of an 
office, or the due accounting for money or other 
property received by virtue thereof. 
58. SETTLEMENT. : 

A.—Instrument of (including a deed of dower)— | The same duty as a Bond 
(No. 15) for a sum equal 
to the amount or value of 
the property settled: 

Provided that where an agree- 
l ment to settle is stamped 
. with the stamp required for 
an instrument of settlement 
and an instrument of 
settlement in pursuance of 
such agreement is subse- 
quently executed, the shal 
on such instrument 
not exceed twelve annas. 
Exem ptions 
(a) Deed of dower executed on the occasion 
of a marriage between Muhammadans. 
(b) Hludassa, that is to say, any settlement of 
immovable property executed by a Buddhist in 
Burma for a religious purpose in which no value 
has been specified and on which a duty of Rs. 10 
has been paid. 

R.—Revocation of — The same duty as a Bond 

(No. 15) for a sum equal 

to the amount or value of 

the property concerned, 
but not exceeding fifteen 


rupees, 


e 


See also Trust (No. 64). 
59. SHARE WARRANTS to bearer issued under the | The same duty as a Deben- 
Indian Companies Act, 1913. ture transferable by deli- 


very [No. aar for a 
face amount equal to the 


nominal amount of the 
shares specified in the 
warrant. ° r 





VIL of 1913 


VIE of 1913 
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Sfemp duty on certain Insiruments under the United Provinces 
Stamp (Amendmen:) Act, 1936—(Contd.) 





Description of instrumen: 





Exemption 
Share warrant when issued by a company in pur- 
suance of the Indian Companies Act, 1913, Section 
43, to have effect only upon payment, as composi- 
tion for that duty, to Collectar of Stamp— 
Revenue of— 
(a) one and a half per centum of the whole 
subscribed capital of the Companr; or 
(6) if any company which has paid the said 
duty or composition in full, subsequently issues 
an addition to its subscribed capiral—one and a 
half per centum of the additional capital so issued. 
bg ; + 4 + + + 
54. RECONVEYANCE OF MorrcAcEp Pro- 
PERTY— 
(s) if the consideration for which the pro- 
petty was mortgaged does not exceed Rs. 1,000; 


(b) in any other case ae 

. RELEASE, that is to say, any instrumen 
(not being such a release as is proviced for by Sec- 
tion 23-A), whereby 2 person rencunces a claim 
upon another person or against any specified pro- 
perty— 

(a) if the amount or value of the claim does 

not exceed Rs, 1,000; 


(b) in any other case ia a . 
56. RESPONDENTA Bonn, that s to say, any 
instrument securing a loan on the cargo laden or 
to be laden on board a ship and making repayment 
contingent on the arrival of the cargo at the port 
of destination. 
REVOCATION OF ANY TRUST oR SETTLEMENT. 
See Settlement (No. 58); Trust (Na. €4). 
$7. Securtry BOND or MORTGAGE-DEED, ere- 
cuted by way of security for the du2 execution of 
an office, or to account for money or dther property 
received by virtue thereof, or executed by a surety 
to secure the due performance of a contract— 
(a) when the amount secured does not exceed 
Rs. 1,000; 


e (b) in any other case . 
° 





Proper stamp duty 


The same duty as 2 Con- 
veyance (No. 23) for the 
amount of such considera- 
tion as set forth in the 
reconveyance. 
Fifteen rupees. 


The same duty as a Bond 
(No. 15) for such amount 
or value as set forth in the 
release 


Seven rupees eight annas. 
The same duty as a Bond 
(No. 15) for the amount 
of the loan secured. 


A 


The same duty as a Bond 
(No. 15) for the amount 
secured. 


Seven rupees eight annas. 


e 
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Stamp duty on certain instruments under the United Provinces 
Stemp (Amendment) Act, 1936—(Contd.) 





Description of instrument 





a Exemptions 
Bond or other instrument when executed— 

(a) by headmen nominated under rules framed 
in accordance with the Bengal Irrigation Act, 
1876, Section 99, for the due performance of 
their duties under that Act; 

(b) by any person for the purpose of guaran- 
teeing that the local income derived from private 
subscriptions to a charitable dispensary or hospital, 
or any other object of public utility, shall be not 
less than a specifed sum per mensem; 

(c) under No. 3A of the rules made by the 
Governor of Bombay in Council under Section 70 
of the Bombay Irrigation Act, 1879; 

(d) executed by persons taking advances under 
the Land Improvement Loans Act, 1883, or the 
Agriculturists Loans Act, 1884, or by their sure- 
tics, as security for the repayment of such ad- 
vances; 

61. SURRENDER OF LEASE— 

(a) when the duty with which the lease is 
chargeable does not exceed seven rupees eight 
annas; 

(b) in any other case 

Exemption 
Surrender of lease, when such lease is exempted 
from duty. 
62. TRANSFER (whether with or without consi- 
deration )— 

(a) of shares in an incorporated Company or 
other body corporate; 

(b) of debentures, being marketable securities, 
whether the debenture is liable to duty or not 
except debentures provided for by Section 8; 

When the value of the share or the face amount of 

the debenture does not exceed Rs. 100, 

Rs. Rs. 

where it exceeds 100 but does not exceed .. 200 
ditto 200 ditto . 300 

ditto 300 ditto 400 

ditto 400 ditto 500 

ditto 500 ditto . 600 

ditto 600 ditto 700 

ditto 700 ditto . 800 


Proper stamp duty 





Ben. Act M 
of 1876 


Bom. Act VII 
of 1879 


~~a XIX of 1883 


XI of 1884 


The duty with which such 
lease is chargeable. 


Seven rupees eight annas, 


Twelve annas. 


One rupee eight annas. 
Two rupees four annas. 
Three rupees. 

Three rupees twelve annas. 
Four rupees eight annas. 
Five rupees four annas. 
Six rupees. 
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Stamp duty on certain inscruments under the United Provinces 
Semp (Amendmenz) Act, 1936—(Contd.) 


TII e sy 








Description of instrumen- ` Proper stamp duty 
ditto 800 ditto 900 | Six rupees twelve annas, 
ditto 900 ditto 1,000 | Seven rupees eight annas. 

and for every Rs. 500 or part thereof in 
excess of 1,000 | Three rupees twelve annas. 


(c) of any interest secured by a bond, mort- 
gage-deed or policy of insurance— 
(#) if the duty on such bond, mortgage-deed | The duty with which such 


or policy does not exceed five rupees: bond, mortgage-deed or 
policy of insurance is 
chargeable, 
(##) in any other case . .. | Seven rupees eight annas. 


Provided that if by any one 
instrument the interest se- 
cured by several bonds, 
mortgage deeds or policies 
of insurance is transferred, 


the duty payable in 
of such instrument shall be 
the aggregate of the duties 
which would have besn 
payable if separate instru- 
ments of transfer were 
executed in respect of each 
such bond, mortgage-deed 
| or policy of insurance. 
(d) of any property under the Ad-ninistrator- | Fifteen rupees. 
General’s Act, 1913, Section 25; 

NI of 1913 (e) of any trust property without considera- | Seven rupees eight annas or 
tion from one trustee to another trustee, or from | such smaller amount as 
a trustee to a beneficiary. may be chargeable under 

Clauses. (e) to (c) of this 
Article. 


Exemptions 
Transfers by endorsement — 

(a) of a Bill of Exchange, Cheque or Promis- 
sory Note; 

(5) of a Bill of Lading, Delivery Order, war- 
rant for goods, or other mercantile document of | 
title to goods; . | 

(c) of a Policy of Insurance; 

(d) of securities of the Government of India 
or the Local Government. 

See also Section 8. 


| 
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Description of instrument Proper stamp duty 








ee ee _ — - — 





63.° TRANSFER OF LEASE by way of assignment, | The same duty as a Con- 
and not by way of under-lease. veyance (No. 23) for a 
consideration equal to 
amount of the considera- 
tion for the transfer. 
Exemption 

Transfer of any lease exempt from duty. 

64, TRrust— : 

A. DECLARATION oF—of, or concerning, any pro- | The same duty as a Bond 
perty when made by any writing not being a | (No. 15) for a sum equal 
will. to the amount or value of 

the property concerned but 
not exceeding twenty two 
rupees eight annas. 

B.—REVOCATION OF,—of, or concerning, any pro- | The same duty as a Bond 
perty when made by any instrument other than | (No. 15) for a sum equal 
a will. to the amount or value of 

the property concerned but 
not exceeding fifteen rupees. 
See also Settlement (No. 58). 
VALUATION. See Appraisement (No. 8). 
Vaxn. See Entry as a Vakil (No. 30). 
65. WARRANT FoR Goons, that is to say, any | Six annas. 

instrument evidencing the title of any therein 

named, or his assigns, or the holder , to the 

property in any goods lying in or upon any dock, 

warehouse or wharf, such instrument being signed 

or certified by or on behalf of the person in whose 

custody such goods may be. 





U. P. COURT FEES (AMENDMENT) ACT 
(No. I oF 1936)" 
[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF - 
AGRA AND OUDH]| 
An Act further to emend the Conrt Fees Act, 1870 (VII of 1870) in its 
application to the United Provinces. 


WHEREAS it is expedient further to amend the Court Fees Act, 1870, in its 
Preamble. application to the United Provinces; 

AND WHEREAS the previous sanction of the Governor-General has been ob- ° acre al 

tained, under Section 80-A, Sub-section (3), of the Government of India Act, 6 and 7, Geo. 


VIL at 1870 


tọ the passing of this Act; V, & 375 
It is hereby enacted as follows:— 9 ae 
*Published in Government Gazette, dated Allahabad, April 11, 1936 e 
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1. (1) This Act may be called the United Provinces Court Fees (Amend- 
Title, extent, commenco- ment) Act, 1936. 
ment, and duration. 

(2) It extends to the whole of the United Provinces. 

(3) It shall come into force or the first day of May, 1936, and shall remain 
in force up to the thirtieth day of April, 1939. 

` 2. To Section 6 of the Cour- Fees Act, 1870, hereinafter referred to as 
Amendment of Sec. 6 of “the said Act,” the following provisos shall bee added, 

Act VO of 1870. namely,— = : 
Act XXI of “Provided that where such dozument relates to any suit, appeal or other 
1886 proceeding under the Oudh Rent Act. 1886, the Agra Tenancy Act, 1926, or 
U. P. Act Mche United Provinces Land Revenue Act, 1901, the fee payable shall be three- 
of 1926 quarters of the fee indicated in either of the said schedules except where the 
es Hoo, document is of any of the kinds specified as chargeable in the first schedule and 
the amount or value of the subject-matter of the suit, appeal or proceeding to 

which it relates exceeds. Rs. 500: 

Provided further that the fee payable in respect of any such document as 
is mentioned in the foregoing proviso shall not be less than that indicated by either 
of the said schedules before the commencement of this Act.” 

3. In Paragraph (v) of Secticn 7 of the said Act for the word “ten” in 

Amendment of Paragraph Clause (a) the word “twenty” shall be substituted 
(vy) of Sec. 7 of Act VI and for the word “five” in Clause (b) the ward “six” 
of 1870. shall be substituted. 

4. For Paragraph (tx) of Secton 7 of the said Act the following shall be 


Amendment of Paraeravh substi namely.— 
(tr) of Section 7 of Act VIE tuced, a 


of 1870. 

“(ix) In suits against a mortgagee for the recovery of the property mort- 
gaged; according to the princisal money expressed to be secured by the 
instrument of mortgage. 

(ix) (a) In suits by a mortgagee to foreclose the mortgage, or where the 
Mortgage is made by conditional sale, to have the sale declared absolute; 
according to the total amount claimed by way of principal and interest.” 
5. In Section 18 of the said Act for the words “eight annas” the words 

Amendment of Section 18 “twelve annas” shall be substituted. 
of Act VII of 1870. 


6. In Schedule I to the said Act the following amendments shall be made, 
to Act WII of 1870. 

(i) In Article 1 for the entries in the second and third columns, the 
entries shown in the first and second columns respectively of Schedule A 
to this Act shall be substituted. 

(i) After Article 2 of the fallowing shall be added as Article 2-A, 


namely,— _ 4 

"*2-A.— Application or same fee which would 
written statement by a have been payable on a 
defendant in a suit for plaint if such defendant 
partition praying for instituted a suit for 
partition of his share in partition.” 
the property sought to 
be partitioned. 


(#1) In Article 6 for the words “four,” “eight” and “one rupee” in the 
third column, the words “six,” ‘twelve’ and “one rupee eight annas,” 
e respectively, shall be substituted. : 


a -9 © 
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(tv) In Article 7 for the words “eight” and “one rupee” in the third 
column, the words “twelve” and “one rupee eight annas,” respectively, shall 


be substituted. 


(v) In Article 8 for the word “eight” in the third column the word 
“twelve” shall be substituted. 


(vi) In Article 11 for the entries above the proviso in the second column 
atd the entries in the third column, the following shall be substituted: 


‘When the amount or value of the property in respect 
of which the grant of Probate or Letters is made 
exceeds one thousand rupees, but does not exceed 


ten thousand rupees; 


When such amount or value exceeds ten thousand 
rupees, but does not exceed fifty thousand rupees; 


When such amount or value exceeds fifty thousand 
rupees, but does not exceed one lakh of rupees; 


When such amount or value exceeds a lakh of rupees, 
for the portion of such amount or value which is 
in excess of a lakh of rupees; 


(vii) In Article 12 for the entries in the first and second columns and 
for the first paragraph in the third column, the following shall be substi- 


tuted: 


Two per centum on such 


amount or value. 


Two and one-half per cen- 


tum on such amount or 
value. 


Three per centum on such 


amount or value. 


Four per centum on such 


amount or value.” 


“12, Succession certifi-|When the amount or value|Two per centum on such 
cate under the Indian| of the debt or security 


Succession Act, 1925. 


or the ageregate amount 
of the debts or securities 
specified in the certifi- 
cate under Section 374 
of the Act does not ex- 
ceed twenty thousand 
rupees; 


When such amount or 


value exceeds twenty 
thousand rupees, but 
does not exceed fifty 
thousand rupees, for the 
portion of such amount 
or value which is in ex- 
cess of twenty thousand 
rupees; 


When such amount or 


value exceeds fifty thou- 
sand rupees, but does 
not exceed a lakh of 
rupees, for the portion 
of such amount or value 
which is in excess of 
fifty thousand rupees. 


amount or value and 
three per centum on the 
amount or value of any 
debt or security to 
which the certificate is 
extended under Section 
376 of the Act. 


Two and a half per centum 


on such amount or value 
and three and a three- 
quarters per centum on 
the amount or value of 
any debt or security to 
which the certificate is 
extended under Section 
376 of the Act. 


Three per centum on such 


amount or value and 
four and a half per cen- 
tum on the amount or 
value of any debt or 
security to which the 
certificate is extended 
under Sectiog 376 of the 
Act. e 
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‘When such amount or|Four per centum on such 
value exceeds a lakh of | amount or value and six 
rupees, for the portion; per centum on the 
of such amount or value! amount or value of any 
which is in excess of a] debt or security to 
lakh of rupees. which the certificate is 

extended under Şection 
376 of the Act.” 


(vii) For the table of ad valorem fees leviable on the institution of suits, 
the table shown in Schedule B to this Act shall be substituted. 


Amendment of Schedule II 7. In Schedule If to the said Act the following 
to Act VII of 1870. amendments shall be made, namely,— 


(i) In Article 1 for the words ">ne anna,” “eight annas” and “one ‘rupee” 
in the third column the words “two annas,” “twelve annas” and “one rupee 
and eight annas,” respectively, shall be substituted: and the following shall 
be substituted for Clause (d) in the second column and the entry against 
the same in the third column: 


“(d) When presented to the Board of Three rupees. 
Revenue for revision of a judgment or order. 

(e) When presented to a High Court: ` 

(1) Under the Indian Companies Act, Fifty rupees. 
1913 (Act VII of 1913), for winding up 
a company. ; 

(2) Under Section 115 af zhe Code of Four rupees. 
Crvil Procedure, 1908 (Act V of 1908), 
for revision of an order. 


(3) In any other case Three rupees.” 


(#) In Article 1-A for the words “twelve annas” in the third column 
the words “one rupee two annas” shall be substituted. 

(#i) In Articles 5, 6 and 7 for the word “eight” in the third column 
the word “twelve” shall be substituted. 

(4v) In Article 10 for the worcs “eight annas,” “one rupee” and “two 
rupees” in the third column the words “twelve annas,” “one rupee eight 
annas” and “three rupees,” respectively, shall be substituted. 

(v) For Article 11, the following shall be substituted: 


“11, Memorandum of|(«) to any Civil Court |Twelve annas. 
appeal when the appeal! other than a High Court 
is not from a decree or| or to any Revenue Court 
an order having the} or Execucive Officer 
force of a decree and is} other tkan a Commis- 
presented, sioner of the division or 
Chief Centrolling Reve- 
nue or Executive 
Authority; 
(b) to a Commissioner of |Two rupees. 
division; 
(c) to a High Court or/Three rupees.” 
to a Chief Controlling 
à | Executive or Revenue 
| Authority. 
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(vi) The bracket opposite Articles 12, 13 and 14 in the second column 
shall be omitted and for Article 12 the following shall be substituted: 
“12, Caveat .. [Where the amount or 
value of the property in 
respect of which the 


caveat is lodged— 
s (s) does not exceed five|Five rupees. 
thousand rupees; 
(b) exceeds five thousand |Ten rupees. 
rupees. 
(vii) For Article 14 the following shall be substituted, namely,— 
“14. Petition in a suit Seven rupees eight annas.” 


under the Native Con- 
verts Marriage Dissolu- 
tion Act, 1866. ` 
(viii) In Article 17 for the words “Ten rupees” in the third column, 
the words “Fifteen rupees” shall be substituted, and the following proviso 
shall be added: 
“Provided that in a suit filed before a High Court under its original juris- 
diction the fee chargeable under this article shall be one hundred rupees. 
(ix) For Article 18, the following shall be substituted, namely,— 


“18, Application under Fifteen rupees.” 
Paragraph 17 or Para- 
graph 20 of the second 
Schedule of the Code of 
Civil Procedure, 1908. 
(x) In Article 19 for.the word “ten” in the third column, the word 
“fifteen” shall be substituted. 
(xi) In Articles 20 and 21 for the word “twenty” in the third column 
the word “thirty” shall be substituted, 
8. “Nothing in this Act shall apply to any application or proceeding under 
the United Provinces Agriculturist’s Relief Act, 1934, 
oe the United Provinces Encumbered Estates Act, 1934, 
the United Provinces Regulation of Execution Act, 1934, and the United Pro- 
vinces Regulation of Sales Act, 1934, which shall continue to be governed by 
the Court Fees Act, 1870, as if it had not been amended by this Act. VII of 1870 


é SCHEDULE A 


When the dmount or value of the subject-matter Six annas, 
in dispute does not exceed five rupees. 
When such amount or value exceeds five rupees, Six annas. 
for every five rupees, or part thereof, in excess of 
five rupees, up to one hundred rupees. 
When such amount-or value exceeds one hundred Twelve annas. 
rupees, for every ten rupees, or part thereof, in excess 
of one hundred rupees, up to two hundred rupees. 
When such amount or value exceeds two hundred One rupee, 
rupees, for every ten rupees, or part thereof, in excess 
of two hundred rupees, up to five hundred rupees. 
When such amount or value exceeds five hundred One rupee four annas. 
rupees, for every ten rupees, or part thereof, in excess 
of five hundred rupees, up to one thousand rupees. ° 
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When such amount or value exceeds ore théusand Six’ rupees four annas. 
rupees; for everyone hundred rupees, or part thereof, a or i 
in excess of one thousand rupees, up to five thousand | 
rupèss. l tee Ta, OF Ee Gs. See 
When such amount or value exceeds five thousand Twelve rupees eight annas. 
rupees, for every two hundred and ‘fifty rupees, or . 
part thereof, in excess of five thoúsand rupees, up to l ° 
ten thousand rupees. i 
When such amount or value exceeds tea ‘thousand Eighteen rupees twelve 
rupees, for every five hundred rupees, or part thereof, , annas. 
in excess of ten thousand rupees, up to cwenty thou- , i 
When such amount or value exceeds twenty thou- Twenty-five rupees. 
sand rupees, for every one thousand rupees, or part 
thereof, in excess of twenty thousand -rupees, up to 
thirty thousand rupees. ‘ 
. When such amount.of value exceeds thirty thou- Twenty-five rupees. 
sand rupees, for every two thousand rupess, or part 
thereof, in excess of thirty thousand rupees, up to 
fifty thousand rupees. 
When such amount-or value exceeds fifty thousand Thirty-one rupees four 
rupees, for every five thousand rupees, or part thereof, annas. 
in excess of fifty thousand rupees: S 
Provided that the maximum fee leviable on a plaint or memorandum of 
appeal shall be four thousand five hurdred rupees. 


s 
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SCEEIULE B : 
 ‘Yable of rates of ad valorem fees leviable on the mstitution of suits 





When the amount or 





value of the" subject- Proper fee 
E 
` Rs. Rs. Rs. a 
J 0 6 
$ 10 . 0 12 R 

10 . 15 | 1 2 
15 or 20 | Ï 8 

20 3 114 : 
25 ~ T= 39 . 2 + 

30 35. ~ 2410 i 

35 40 3 0 = 
40 --- "> - #5 3 6 
45 l SR <0 -3 12 

50 . Ce eg = 7 4 2 = 
[5 a Se an 4 8 

60 Sine RSG) z #14 
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Table of rates of, ad:valorem fees leyjable ont the: institwtion- of suibs— (Contd) 
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Table of rates of ad valorem fees levichle on-the institution of suits—(Contd.) 
re 


When the amount or 
value of the subject- | But does not exceed— 
Matter exceeds— 
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Table of retes of ad valorem fees levieble on the institution of sults—(Contd.) 


sea aaa er enna 


When the amount or 





value of the subject- | But does not exceed— Proper fee 
matter exceeds— 

Rs. Rs. Rs. a 

940 950 101 4 
i 950 960 102 8 
960 970 103 12 
970 980 105 0 
980 990 106- 4 
990 1,000 107 8 
1,000 1,100 113 12 
1,100 1,200 120 0 
1,200 1,300 126 4 
1,300 1,400 132 8 
1,400 1,500 138 12 
1,500 1,600 145 0 
1,600 1,700 151 4 
1,700 1,800 157 8 
1,800 1,900 163 12° 
1,900 2,000 170 0 
2,000 2,100 176 4 
2,100 2,200 182 8 
2,200 2,300 188 12 
2,300 2,400 195 0 
2,400 2,500 201 4 
2,500 2,600 207 8 
2,600 2,700 213 12 
2,700 2,800 220 0 
2,800 2,900 226 4 
2,900 3,000 232 8 
-3,000 3,100 238 12 
3,100 3.200 245 0 
3,200 3,300 251 4 
3,300 3,400 | 257 8 
3,400 3,500 263 12 
3,500 3,600 270 0 
- 3,600 3,700 276 4 
3,700 3,800 282 8 
< 3,800 3,900 288 12 
F 3,900 4,000 295 0 
4,000 | 4,100 301 4 
4,100 4,200 307 8 
4,200 4,300 413 12 
4,300 4,400 320 0 
4,400 4,500 326 4 
4,500 4,600 332° 8 
43600 « 4,700 338 12 
4,700 4,800 345,0 
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When the amount or | ` i ants nat a ros =e ae 
value of the subject- But does, noz - exceedi—-~ ~. Proper fee v 
matter exceeds— | TER E 
a =z Fe 

- Rs. ' -Bs. Ka a 
4,800 4,900 351 4 
- 4,900 5,000 ži 357 8 
5,000 55260 370 0 
` 5,250 5,520 382° 8 
5,500 $5750 l 395 0 
5,750 6,000. i AO7 8 
6,000 6,250 ! 420 0 
6,250 6,500 432 8 
6,500 6,730 i 445 0 
6,750 7,000 457 8 
7,000 | : 7,250. 470 0 
7,250 a 7,500. 482 8 
_ 7,500 77:0 495 0 
: 73750 8.000: 507° 8 
o : 8,000 8,250 - 520° 0 
8,250 ; 8.500 532 8 
: 8,500 l 8.750 545° 0 
> 8,750 | 9,000° . 557° 8 
- 9,000 9250 570 0 
~ 9,250 | 9,500 $82.8 
9,509 ' 9750. 595° 0 
: 9,756 10,000 607° 8 
10,000 10,500 626 4 
710,500 11,000; BAS _ O 
11,000 “1500; 663 12 
11,500 | “2-000 682 8 
12,000 | 125500" 701° 4 
12,500 13,900 720 0 
13,909 1330 738 12 
“13,500 14,909: F57 8 
14,000 $4,500 IIE” 4 
14/500 15,000. 795 0 
15,000 15,500 813 12 
15,900 16,000 832 8 
16,090 16,£60° #51 4 

16,500 7,600- 870 0 > 
17,000 17,500 888 12 
17,500 18,000 907' 8 
18,000 18,500 926 4 
18,500 13,c00 945` 0 
+19,000 19,500- 963'12 
19,500 20;€00 982: 8 
20,000 21,00C.. 1,007- 8 
21,009 22,00C 1,032.: 8 
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Table of ratés of ad valorem fees léviabla. on tbe: institution óf suits—(Contd.) 


When the amount or - 
value of the subjecti` 
matter exceeds— ` 


Ru. 
22,000 
23,000 
24,000 
25,000 
26,000 


27,000 ° 


28,000 
29,000 
30,000 
32,000 


34,000 


36,000 
38,000 


40,000 -- 


42,000 
44,000 
46,000 


- 48,000 


five thousand rupees, or part thereof, for i ad 


——— 


$0,000 
$5,000 
60,000 
65,000 
70,000 
75,000 
80,000 
85,006 
90,000 


95,000 - 
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And: the’ fee increases at ‘the rate of thirty-one rupees four annas for every 


Rs. 


| «2,00,000 ` 


-3,00,000 


4,00,000 


-- §,00,000 
5,35,000 
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od 


Rs. 
23,000 


24,000 


25,000 
26,000 


27,000 - 


28,000 
29,000 
30,000 


32,000 
34,000_ 


36,000 
38,000 
40,000 
42,000 


44,000 


46,000 
48,000 
$0,000 


“$5,000 


60,000 
65,000 
70, 000 
75,000 


89,000 - 
85,000 | 


90,Q00 
95,000 


1, „00,000 


ee ee ee 


~ 


- 


` Proper fee 





oOo Oo Oo COC oOo, 


` pæ a 
Ono -& OM oh OH œ COC 00 o0 0 OO 


co 60 œ oo œ oo P 


t € 


oo co oO CO QO 


> ji 


pan 


34 


-` THE CRIMINAL LAW AMENDMENT ACT, 1935 
[Received the assent o= the Governor-General. ]* 
„An Act to emend the Criminal Lew 


Whereas it is expedient to amend the Criminal Law in the manner 
hereinafter appearing; It is hereky: enacted as follows: nee aS 
1, (1) This Act may be called the Criminal Law Amendment Act, 
Short title and extent, 1935. l 
(2) It extends to the whole.of British India, including British 
Baluchistan and the Sonthal Parganas. . 
2. (1) Sub-section (3) of Section 1 and Sections 2, 3, 4, 6, 8, 15, 17 
l and 20 of the Criminal Law. Amendment Act, 1932, 
roe are hereby repealed. 
(2) Sub-section (3) of Section 1 of the Indian Press (Emergency 
Powers) Act, 1931, is hereby repealed. - 
3. In the-preamble to the Criminal Law Amendment Act, 1932, 


Amend nent of- te *1_ $ . 
Na ages the word “temporarily” shall be omitted. 


4. In Sub-section (4) of Section 1 of the Criminal Law Amendment 
eT Act, 1932, the words and figure “Section 4 and” 
Tar Pr Pe and the words and figure "Section 4 or” shall be 
5. In Section 9 of the Criminal Law Amendment Act, 1932,— 
Amendment `of ‘Sec. 9, 
Act XXIII of 1932. . 
(a) in Clause (#) the figures “2”, “3” and “6” shall be omitted: 
and - 
(b) Clause (di) shall be omitted. i 
6. -In Sections 11, 12 and 13 of the Criminal Law Amendment Act, 
SES 1932, the words “So long as this Act remains in 
Amendment of. Seca, 11, ) ne & 
12 and 13, Act” XXII ‘of force,” and tae words “deemed to be,” shall, where- 
1952. ever they occur, be omitted. l 
7. In Section 32 of the Indian Press (Emergency Powers) Act, 1931, 
Amendment of Sec. 32, the words “So long as this Act remains in force” 
Act XXUI of 1931. shall be omit-ed. 


*Published in Government Gazette, dated Allahabad, December 21, 1935 
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THE ITALIAN LOANS AND CREDITS PROHIBITION ACT 
- (No. I oF 1936)* | 

[Received the assent of the Governor-General on April 21, 1936] 
An Act ‘to prohibit the making of certain loans and credits 


WHEREAS it is expedient in pursuance of the obligations imposed on 
India $s a signatory to the Covenant of the League of Nations by Article 
16 thereof, to prohibit the making of certain loans and credits; It is 
hereby enacted as follows:— 

1. (1) This Act may be called the Italian Loans and Credits Prohi- 

Short title and extent. bition Act, 1936. 
(2) It extends to the whole of British India, including British 
Baluchistan and the Sontal Parganas. 
2. (1) No person shall— 
Prohibition of loans. 
(a) make, contribute to, participate in or assist in the making or 
issuing of any loan (wherever the loan is made or issued or to be made 
or issued) to or for the benefit of — 


(i) the Government of any Italian territory, or 
(#) any person (not being a body corporate) of whatever 
nationality resident in any such territory, or 
(ii) any person wherever resident being a body corporate in- 
corporated under the law of any such territory, or 
(b) offer for subscription, underwrite or otherwise assist in the 
issue of or subscribe for any shares, wherever issued or to be issued, 
in any such body corporate. 
(2) Any person who either— 
(a) by giving a guarantee or by becoming a party to a bill of 
exchange assumes any liability for payment of money and thereby 
enables another person to raise money, or ; 


(b) buys a bill of exchange (not being a bill payable on demand) 
from another person, or . 
(c) in connexion with the sale of goods gives credit in any form 
to or for the benefit of another person, 
shall be deemed for the purposes of Sub-section (1) .to make a loan to or 
for the benefit of that other person. . 

(3) Nothing in this section shall be taken to prohibit the per- 
formance of any contract made before the 18th day of November, 1935, 
with any Government or person other than such a Government or person 
as is mentioned in Clause (a) of Sub-section (1), but save as aforesaid 
the provisions of this section shall have effect notwithstanding anything 
in any contract. : l 

(4) Nothing in this section shall apply to any-loan to or for 
the benefit of an institution which is declared by the Governor-General 





*Published in Government Gurette, dated Allahabad May 2, 1936 è 
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in Council to be for the purposes of this section an institution having a 
humanitarian or religious object. 
3. Whoever contravenes the provisions of Section 2 shall be punish- 
Thy shan. ceacrwentnn able with imprisonment for a term which may 
of Section 2. extend to two years, or with fine, or with both. 


4. Where any contravent.or. of Section 2 by a body corperate is 
Lutbility of Director or Proved to have been committed with the con- 
other’ officer of body corpo- sent or approval of or to have been facilitated 
rate. by any neglect on the part of any Director, 
Manager, Secretary or other officer of such body corporate, he as well as 
such body corporate shall be deemed to be guilty of the contravention and 
shall be punishable with the punis-ment hed i for the offence. 

5. The Italian Loans and Credits Prohibition Ordinance, 1935, is 

Of oedran TIT hereby repealed. - 
of 1935, 

6. The Governor-General in Council may, by notification in the 
Gazette of India, declare that with effect from 
such date as may be specified in the notification 
this Act shall cease to be in operaticn, and upon the issue of such notifica- 
tion this Act shall be deemed to be repealed on the date so specified. 


Termination of Act. 


THE U. P. LAND REVENUE (AMENDMENT) ACT 
(No. I or 1936)* 


(PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
OF AGRA AND OUDH) 


An Act to amend the United Provinces Land Revenue Act, 1901 


WHEREAS it is-expedient to amend the provisions of Sections 63 and 
87 of the United Provinces Land Revenue Act, 1901, relating to the deter- 
mination of rent rates and the rents of tenants by the Settlement Officer; 
it is hereby enacted as follows:— : 
1. This Act may be called the United Provinces Land Revenue 
Short title. (Amendment) Act, 1936. 
2. This Act shall not apply to the districts or parts of districts to 
i which the Benares Permanent Settlement Regu- 
lations, 1795, apply. i 
3. It shall come into force or such date as the local Government 
may, by notification in the Gazette, appoint 
in 


Extent. 


Date of ent. 





4, It shall remain in force for a period of ten years, provided that 
the local Government may, from time to time, 
by notification in the Gazette, extend its opera- 
tion for such further periods not exceeding two years in the aggregate 
as it may think proper. 


Pernod of enforcement. 


e "Published in Government Gazette, dated Allahabad, May 2, 1936 
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5, After Clause (d) of Sub-section (2) of Section 63 of the United 
Addition of a new Clause Provinces Land Revenue Act, 1901 (herein- 
es Jago Ala after referred to as “the principal Act”) the 
Act. following clause shall be added, namely:— 
. “(e) The Settlement Officer shall also take into account the prevail- 
ing level of prices for the purpose of arriving at fair and equitable rent ` 
rates.’’® 


_ 6. To Section 63 of the principal Act the following sub-section 
Addition of a new Sub- shall be added, namely:— 


ction (5) to Section 63 
of the principal Act. 


(5) The rent rates sanctioned by the Board of Revenue under Sub- 
section (1) shall supersede all existing rent rates, whether framed under 
the principal Act or under the Agra Tenancy Act, 1926, or under the 
Oudh Rent Act, 1886, and shall be deemed to be the rates sanctioned 
under Section 58 of the Agra Tenancy Act, 1926, or under Section §1-E 
of the Oudh Rent Act, 1886, until— 


_ (a) a period of ten years has elapsed, or 
(b) the period of the settlement of the local area has come to an 


end, whichever occurs earlier.” 


7. For Section 87 of the arnap Act the following section shall 


Substitution of a new sec- : — 
igre alent be substituted namely: 


pnncipal Act. , i 

“g7. (1) Notwithstanding anything in Section 67 of the Agra 
Tenancy Act, 1926, or in Section 37 of the Oudh Rent Act, 1886, the 
Settlement Officer may, of his own motion, and shall on the application 
of an ex-proprietary or occupancy tenant or his landholder, determine and 
fix the rent of such tenant whether by way of enhancement, abatement 
or otherwise; and may, of his own motion or on the application of the 
landholder, abate the rent of a statutory tenant. 

(2) In determining and fixing the rents of ex-proprietary and occu- 
pancy tenants and in abating the rents of statutory tenants, the Settle- 
ment Officer shall have regard— 

(a) to the rent rates sanctioned by the Board in passing orders on 
the report submitted under Section 63+ er 

(b) In the case of ex-proprietory tenants, to the provisions of 
Section 14 of the Agra Tenancy Act, 1926, or Section 7-A of the 
Oudh Rent Act, 1886, as the case may be. 

(c) .in the case of ex-proprietory, occupancy and statutory tenants, 
to the provisions of Sub-section (2) of Section 50 of the Agra 
Tenancy Act, 1926, or Section 51-A of the Oudh Rent Act, 1886, 
as the case may be; l ' 
Provided that when it is proved that by local cystom or practice:— 

(i) caste is taken into account in determining the rent payable 
by tenants, or | 

(ï) any class of persons holds land on favourable terms of rent, 
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the rent shall be fixed with reference to such custom or practice, but in 
no case at an amount less than the revenue payable in respect of the hold- 
ing with an addition of twenty pez cent thereon. 

(3) Notwithstanding anything to the contrary in the Oudh Rent 
Act, 1886, a rent abated by the Settlement Officer under this section shall 
not be liable.to enhancement on -he ground of a rise in the prices of 
agricultural produce until— 


(a) a period of ten years has elapsed; or 
(b) the period of the settlement of the local area in which the 
mahal is situated has come to an end. 

(4) Notwithstanding anything to the contrary in the Agra Tenancy 
Act, 1926, and notwithstanding the repeal or expiry of the term of this 
Act, a rent abated by the Settlement Officer under this section shall be 
liable to enhancement on the ground of a rise in the prices of agricultural 
produce whén— 

(a) a period of ten years hss elapsed; or 
(b) the period of the settlement of the local area in which the 
mahal is situated has come to an end.” i 


™~ 


REVENUE CEPARTMENT®T 





Ne. 7-REv. 





Dated Naini Tat, April 29, 1936 





NOTIFICATION 


_ Ir is hereby notified for general information that in exercise of the 
powers conferred by Section 11 of the United Provinces Temporary Regu- 
lation of Execution Act, 1934, (Act XXIV of 1934), the Governor 
in Council has been pleased to extend by a period of six months, with 
effect from April 30, 1936, for tae whole ne the United Provinces, the 
time prescribed for making applications under Section 6 of the Act. 


*Published in Government Gaerects, dated Allahabad, April 29, 1936 


THE INDIAN FINANCE ACT, 1936* 
[Received the assent of the Governor-General] 

An Act to fix the duty on salt manufactured in, ar imported by land into, 
certain parts of British India, to fix maximum rates of postage under 
the Indian Post Office Act, 1838, and to fix rates of income-fax 

a ond super-tax. 
WHEREAS it is expedient to fx the duty on salt manufactured in, 
or imported by land into, certain parzs of British India, to fix maximum 
: Published in Government Gorette, dated Allahabad, May 9, 1936 
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rates of postage under the Indian Post Office Act, 1898, and to fix rates 
of income-tax and super-tax; It is hereby enacted as follows: _ 
1. (1) This Act may be called the Indian Finance Act, 1936. 
Short title and extent. - 
(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 


2. ‘The provisions of Section 7 of the Indian Salt Act, 1882, shall, 
eae eee ee in so far as they enable the Governor-General 
in Council to impose by rule made under that 
section a duty on salt manufactured in, or imported into, any part of 
British India other than Burma or Aden, be construed as if, for the year 
beginning on the 1st day of April, 1936, they imposed such duty at the 
rate of one rupee and four annas per maund of eighty-two and two-sevenths 
pounds avoirdupois of salt manufactured in, or imported by land into, 
any such part, and such duty shall, for all: the purposes of .the said Act, 
be deemed to have been imposed.by rule made under that section. 


3. For the year beginning on the 1st day of April, 1936, the Sche- 
dule contained in the First Schedule to this Act 
shall be inserted in the Indian Post Office Act, 
1898, as the First Schedule to that Act. 


4. (1) Income-tax for the year beginning on the 1st day of April, 
l 1936, shall be charged at the rates specified in 
Part I of the Second Schedule, increased in each 
case by one-twelfth of the amount of the rate. ' 


(2) The rates of super-tax for the year beginning on the 1st 
day of April, 1936, shall, for the purposes of Section 55'of the Indian 
Income-tax Act, 1922, be those specified in Part I of the Second Schedule, 
increased in each case by one-twelfth of the amount of the rate. 


(3) For the purposes of the Second Schedule ‘total income’ means 
total income as determined for the purposes of income-tax or super-tax, 
as the case may be, in accordance with the provisions of the Indian Income- 
tax Act, 1922. 


(4) For the purpose of any assessment to be made for the year 
ending March 31, 1937, the rate of income-tax applicable to such part of 
the total income of any person as is derived from salaries or from interest 
on securities paid in the year ending March 31, 1936, shall be the previous 
year’s rate, and for the purposes of -refunds under Sub-section (1) or 
Sub-section (3) of Section 48 in respect of dividends declared in the © 
year ending March 31, 1936, or of -payments made in the said year of 
salaries or of interest on securities; the rate applicable to the total income 
of the person claiming refund shall be the previous year’s rate. 

Fa planation.—In this sub-section the term ‘previous year's rate’ with 
reference to any person means the rate of income-tax which would have 
been applicable to his total income if he had been assessed for the year 
ending March 31, 1936, on a total income equal to that on which he is 
assessable for the year ending March 31, 1937. a 


Inland Postage Rates 


Incame-tax and super-tax. 
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A. 


SCHEDULE I 
Schedule to be inserted in the Indian Post Office Act, 1898. 
[See Section 3] 
“THE FIRST SCHEDULE 
INLAND POSTAGE RATES ° 
[See Szction 7] 
Letters 
For a weight not exceeding one tola One anna. 
For every tola, or fraction thereof, exceeding one tola Half an anna. 
Postcards 
Single ; . Nine pies. 
Reply aa .. One and a half anna. 
Book, Pattern aad Sample Packets 
For the first five tolas or fraction thereof Nine pies. 
For every additional five tolas or fraction thereof in 
excess of five tolas Six pies. 
Registered Newspapers 
For a weight not exceeding ten tolas Quarter of an anna. 
For a weight exceeding ten tolas and not exceeding 
twenty tolas 5 så z .. Half an anna. 
For every twenty tolas, or fraction thereof, exceeding 
twenty tolas . .. Half an anna. 
Parcels 
For a weight not exceeding twenty tolas Two annas. 
For a weight exceeding twenty tolas and not exceeding 
forty tolas A .. Four annas. 
For every forty tolas, or fraction thereof, exceeding 
forty tolas Four annas.” 
SCHELCULE II 


[See Section 4] 
Part I 


Rates of Iscome-tax 


In the case of every individual, Hindu undivided Rate 
family, unregistered firm and other zssociation of indi- 
viduals not being a registered firm or a company— 


(1) When the total income is Re. 2,000 or upwards, 


but is less than Rs. 5,000 Six pies in-the rupee. 
(2). When the total income is Rs. 5,000 or upwards, 
but is less than Rs. 10,000 . Nine pies in the rupee. 


(3) When the total income is Rs. 10,000 or upwards, 


bus is less than Rs. 15,000 One anna in the rupee. 
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(4) When the total income is Rs. 15,000 or upw One anna and four 
but is less than Rs. 20,000 7 i pies in the rupee. 
(5) When the total income is Rs. 20,000 or upwards, One anna and seven 
= but is less than Rs. 30,000 : pies in the rupee. 
(6) When the total income is Rs. 30,000 or upwards, One anna and eleven 


but is less than Rs. 40,000 . . .. pies in the rupee. 
(7) When the total income is Rs. 40,000 or upwards, Two annas and one 
but is less than Rs. 1,00,000 .. a .. piss in the rupee. 


(8) When the total income is Rs. 1,00,000 or upwards Two annas and two 
pies in the rupee. 


B. In the case of every company. and registered firm, Two annas and two 
whatever its total income ; pies in the rupee. 
Part II 
Rates of super-tax 
In respect of the excess over thirty thousand rupees of Rate 


total income— 
(1) in the case of every company— 
(a) in respect of the first twenty thousand rupees ' | 
of such excess P a . Ni. 
(b) for- every rupee of the remainder of such 
excess << oe a 8 .. One anna in the rupee. 
(2) (a) in the case of every Hindu undivided 
family— 


(i) in respect of the first forty-five thousand 


rupees of such excess ; .- Nil, 
(#) For every rupee of the next twenty-five One anna and three 
d rupees of such excess . pies in the rupee. 


(b) in the case of every individual, unregistered 
firm and other association of individuals not 
being a registered firm or a company— 

(i) for every rupee of the first twenty, 


thousand rupees of such excess . Nine pies in the ru 
Oe ee ae ee ie Ore Gans aa 
thousand rupees of such excess .. pies in the rupee. 


(c) in the case of every individual, Hindu un- ' ` 
divided family, unregistered firm and other © | 
association of individuals not being a regis- 
tered firm or a company— , Bi 
(i) for every rupee of the next fifty One anna and nine 
thousand rupees of such excess .. piss in the rupee. 
(#) for every “rupee of the next fifty Two annas and three 
thousand rupees of such excess . piss in the ‘rupee. 
(iii) for every rupee of the next fifty Two annas and nine 
_ thousand rupees of such excess pies in the rupee. 
(iv) for every rupee of the next fifty Three annas and three 
thousand rupees of such excess ae aed at 
(v) for every rupee of the next fifty Three annas nine 
thousand rupees of such excess pies in the rupee, 
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(vi) for every rupee of the next fifty Four annas and three 
thousand rupees of such excess -. pies in the rupee, 

(vi) for every rupee of the next fifty Four annas and nine 
usand rupees of such excess >° pies in the rupee. 

(vii) for every rupee of the next fifty Five annas and three 
thousand rupees of such excess . pies in the rupee. 

(ix) for every rupee of the next fifty Five annas and nine 
i d rupees of such excess .. pies in the rupee. 

(x) for every rupee of the remainder of Six annas and three 
such excess ss 7 . pies in the rupee. 


aaa a 


This Bill has been consented to by the Council of State. 
M. B. DADABHOY, 
Rresident, Council of State 
The 31st March, 1936. 
I assent to this Bill. - 
WILLINGDON, 
Viceroy and Governor General 
The 31st March, 1936. 
This Act has been made by me as Governor-General under the provi- 
sions of Section 67B of the Government of India Act. 
WILLINGDON, 


Viceroy and Governor-General] 
The 31st March, 1936: ee 


WHeREas I, Freeman, Earl of Willingdon, am of opinion that a state 
of emergency exists which justifies the direction by me that the Indian 
Finance Act, 1936, being an Act made by me under the provisions of | 
Section 67B of the Government of India Act, shall come into operation 
forthwith: . Sf 

Now, THEREFORE, in exercise of the power conferred by the Proviso 
to Sub-section (2) of that section, I do hereby direct accordingly. 


WILLINGDON, 


Viceroy and Governor-General 


r - pi 7 s 7 4 
The 31st March, 1936. 


(4) before the proviso the following proviso sOall De INSI US, 

- namely: 

“Provided that no such order shall be made in the case of a wife 
unless by reason of the acquisition, by her husband of a new 
nationality she has also acquired that nationality” and 

(b) in existing proviso after the word “Provided” the word 
“further” shall be inserted. - 
4. To Sub-section (2) of Section 10 of the said Act the following 
Amendment of Section 10, proviso shall be added, namely:. 
Act VII of 1926 
“Provided that the wife of any such person shall not cease to be 
deemed to be a British subject under this sub-section unless by 
reason of the acquisition by her husband of a new nationality she 
has also acquired that nationality.” 


*Published in Government Gazette, dated Allahabad, July 4, 1936 . 
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l referred to as the said Act), after Sub-Section 
Meee es secon 19, (1) the following sub-section shall be deemed to 
be inserted, namely:— 

“(1A) Without prejudice to the generality of the provisions 
contained in Sub-section (1), the Chief Inspector or the Inspector 
may, in any area to which the Governor-General in Council may 
by notification in the Gazette of India declare that this sub-section 
applies, by order in writing addressed to the owner, agent or 
manager of 2 mine,— 

(a) prohibit the extraction or reduction of pillars in any part 
of the mine if, in his opinion, such operation is likely to cause 
the crushing of pillars or the premature collapse of any part of 
the workings or otherwise endanger the mine, or if, in his 
opinion, adequate provision against the outbreak of fire has not 
been made by providing for the sealing off and isolation of the 
part of the mine in which such operation is contemplated and for | 
restricting the area that might be affected by a fire; or 

(b) limit to such dimensions as he considers reasonable the 

- galleries that may be driven in the mine; 

and the provisions of Sub-sections (3), (4), (5) and (6) shall 

apply to an order made under this sub-section as they apply to 

an order made under Sub-section (2).” 

(2) This section shall have effect for two years only from the com- 
mencement of this Act. 
3. In Section 29 of the said Act,— 
Amendment of Section 29, 
Act IV of 1923 

(a) in clause (m), after the words “providing for” the words 
“and regulating” shall be inserted; and 

(b) for clause (p) the following clause shall be substituted, 
namely:— 

“(p)- for providing against explosions or ignitions or irrup- 
tions of or accumulations of water in mines and against danger 





° *Publuhed in Government Gazette, dated Allahabad, May 16, 1936 
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arising therefrom, and for prohibiting, restricting or regulating 
the extraction of minerals in circumstances likely to result in or 
to aggravate irruptions of water or ignitions in mines;”. 
4.. In Clause (c) of Section 30 of the said Act, the words “the 
Amendment of Section 30, formation and training of rescue brigades” shall 
| Act IV of 1923 þe omitted. 
| 5? After Section 30 of the said Act the following section shall be 
Insertion, new Section inserted e 
30A in Act IV of 1923 namely: 
“30A. The Governor-General’ in Council may, by notification in 


Power of the Governor i 1 i 
| : cd the Gazette of India, make regulations under this 
‘require rescue’ stations to be section— 

established 








| rescue stations, z l 
| (b) prescribing the position, equipment, control, maintenance 
and functions of such rescue stations. 

(c) providing for the allocation of the cost of the maiu- 
tenance and up-keep thereof among mines served by such 
stations, and for the recovery from owners or agents of mines 
of sums payable on account of such cost, and 

(d) providing for the formation, training and duties of 
rescue brigades.” 

6. After Section 31 of the said Act the following section shall be 
Insertion af new Section inserted, namely:— 
31A in Act IV of 1923 
“31A. Notwithstanding anything contained in Sub-sections 
(1), (2) and (3) of Section 31, regula- 
Be sharper cin tions under Clause (i) and Clauses (Å) 
to (s) inclusive of Section 29 may be made 
without previous publication and without previous reference. to 
Mining Boards, if the Governor-General in Council is satisfied 
that for the prevention of apprehended danger or the speedy 
remedy of conditions likely to cause danger it is n in making 
such regulations to dispense with the delay that would result from 
such publication and reference: 
Provided that any regulations so made shall not remain in force 
more than two years from the making thereof.” 


U. P. CIVIL JUDGES (DESIGNATION) ACT 
(No. IV oF 1936)” 

[Received the assent of the Governor-General on August 7,-1936] 

(PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES 
oF AGRA AND OUDH) 

An Act to effect a change in the designation of the office hitherto known 
as that of Subordinate Judge. 

Wereas it has been resolved that the office hitherto known 

i R *Poblished in Government Gazette, dated Allahabad, August 15, 1936 e 
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as that of “Subordinate Judge” shall in future be 
known as that of “Civil Judge:” i 

AND WHEREAS it is expedient to recognize and give effect to the: 
change so made in the designation of the said office: 


It is hereby enacted as follows: 


1. (1) This Act may be called the United Provinces Civil*Judges 
Shoit title, extent and (Designation) Act, 1936. 


commencement 


(2) It extends to the United Provinces. 


(3) It shall come into force on such date as the Local Government 
_ may by notification in the Gazette appoint in this behalf. 


2. In Sections 3, 4, 6, 10, 11, 13, 18, 21, 22, 23, 24, 25, 26, 27, 
31 and 36 of the Bengal, Agra and Assam Courts 
Pace ria of Act XE Act, 1887, in its application to the United Pro- 
vinces, io. the word “subordinate” the word 
“civil” shall be substituted. m 

3. In Sections 21, 22, 25, 26, 29, 30, 31, 32, 35, 39, 40 and 44 of 
Amendment of U. P. Act the Oudh Courts Act, 1925, for the word ‘‘subor- 

IV of 1925 dinate” the word “civil” shall be substituted. 


4. The Acts specified in the Schedule are hereby amended to the 
extent and in the manner mentioned in the 
second column thereof. 

§. The office of a civil Judge shall for all purposes be deemed to 
' be not inferior to that of a Subordinate 
Judge. 


Preamble 


Amendment of other Ac 


Saving 





THE SCHEDULE 
Amendments 


(See SECTION 4) 





I 


Short title 


Legal Practitioners Act, 1879. | In Clauses (d) and (i) of the Second 
Schedule for the word “subordinate” 
the word “civil” shall be substituted. 

United ‘Provinces Town Im- | In Clause (a) of Sub-section (2) of Sec- 

provement Act, 1919. tion 59 for the words “Subordinate 
Judge of the first grade” the words 
“Civil Judge” shall be substituted. 
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PARSI MARRIAGE AND DIVORCE ACT 
(No. DI oF 1936) * 


- [Received the assent of the Governor-General on April 23, 1936.] 
An Act to amend the lew relating to marriage and divorce among Persis. 


WHEREAS it is expedient to amend the law relating to marriage and 
divorce among Parsis; It is hereby enacted as follows:— 


I.—PRELIMINARY 


1. (1) This Act may be called the Parsi Marriage and Divorce Act, 
Short title, extent and 1936, 
commencement. 


(2) It extends to the whole of British India and in respect of Parsi 
subjects of His Majesty, to the whole of India: 

Provided that the Governor-General in Council may, in respect of 
territories in India beyond the limits of British India, by notification in the 
Gazette of India, direct that the provisions of this Act relating to the 
constitution and powers of Parsi Matrimonial Courts and to appeals from 
the decisions and orders of such Courts shall apply with such modifica- 
tions as may be specified in the notification. 

(3) It shall come into force on such date as the Governor-General . 
in Council may, by notification in the Gazette of India, appoint. , 

2. In this Act, unless there is anything repugnant in the subject 

Definitions. or context,— 

(1) “Chief Justice” includes senior Judge; 

(2) “Court” means a Court constituted under this Act; 

(3) to “desert” together with its grammatical variations and 
cognate expressions, means to desert the other party to a marriage 
without reasonable cause and without the consent, or against the 
will, of such party; | : 

(4) “grievous hurt” means— 

(a) emasculation; 
(b) permanent privation of the sight of either eye; 
(c) permanent privation of the hearing of either ear; 
(d) privation of any member or joint; 
F den or permanent impairing of the powers of 
any member or joint; 
(f) permanent disfiguration of the head or face; or 
(g) any hurt which endangers life; 

(5) “husband” means a Parsi husband; 

(6) “marriage” means a marriage between Parsis whether con- 
tracted before or after the commencement of this Act; 

(7). a “Parsi” means a Parsi Zoroastrian; - 

(8) “priest” means a Parsi priest and includes Dastur and 
Mobed; and 

(9) “wife? means a Parsi wife. 

ar a a ae a 


*Published in Government Gazette, dated Allahabad, May 16, 1936 ° 
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I.—MakRIAGES BETWEEN PARSIS | 
3. No marriage shall be valid if— l ; 
Roquısites to validity of ` : 
(#) the contracting parties are related to each other in any | 
of the degrees of consanguinity or affinity set forth in Schedule | 
I; or ° 
(b) such marriage is not solemnized according to the Parsi form | 
of ceremony called “‘Ashirvad” by a priest in the presence of two 
Parsi witnesses other than such priest; or SO 
(c) in the case of any Parsi (whether such Parsi has changed « 
his or her religion or domicile or not) who has not completed the 
age of twenty-one years, the consent of his or her father or guar- ` 
dian has not been previously given to such marria f 
4. (1) No Parsi (whether such Parsi has changed his or her reli- | 
_ Remarriage when unlaw- gion or domicile or not) shall contract any mar- 
ful. riage under this Act or any other law in the 
lifetime of his or her wife or husband, whether a Parsi or not, except after 
his or her lawful divorce from such wife or husband or after his or her 
marriage with such wife or husband has lawfully been declared null and 
void or dissolved, and, if the marriage was contracted with such wife or 
` husband under the Parsi Marriage and Divorce Act, 1865, or under this 
Act, except after a divorce, declaration or dissolution as aforesaid under 
either of the said Acts. 
(2) Every marriage contracted contrary to the provisions of Sub- 
section (1) shall be void. Jpn 
$. Every Parsi who during the lifetime of his or her wife or hus- 
l f d, whether a Parsi or not, contracts a marriage 
PE E tent without having been lawfully divorced from such 
wife or hùsband or without his or her marriage with such wife or hus- 
band having legally been declared null and void or dissolved, shall be 
subject to the penalties provided in Sections 494 and 495 of the Indian 
Penal Code for the offence of marrying again during the lifetime of a 
husband or. wife. 
6. Every marriage contracted under this Act shall, immediately 
l on the solemnization thereof, be certified by the 
ao end registry of officiating priest in the form contained in 
í Schedule I. The certificate shall be signed by 
the -said priest, the contracting parties, or their fathers or guardians when 
they shall not haye been completed the age of twenty-one years, and 
two witnesses present at the marriage; and the=said priest shall thereupon 
send such certificate together with a fee of two rupees to be paid by the 
husband to the Registrar of the place at which such marriage is solem- 
nized. The Registrar on receipt of the certificate and fee shall enter the 
certificate in a register to be kept by him for that purpose and shall be 
entitled to retain the fee. 
7. For the purposes of a Act der shall be appointed. 
l Within local limits of the ordinary original 
j a Reger civil jurisdiction of a High Court, the Registrar 
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shall be appointed by the Chief Justice of such Court, and without such 
} limits," by the local Government.. Every Registrar so appointed may be 
‘removed by the Chief Justice or Local Government appointing him. 
| 8. The register of marriages mentioned in Section 6 shall, at all 
| reasonable times, be open for inspection, and 
, Paes te ee certified extracts heaton shall, on application, 
| be given by the Registrar on payment to him 
by the applicant of two rupees for each such extract. Every such 
register shall be evidence of the truth of the statements therein con- 
_ tained. 
? 9. Every Registrar, except the Registrar appointed by the Chief 
poa apy ee ees D Justice of the High Court of Judicature at 
| seat to Registrar-General of Bombay, shall, at such intervals as the Local 
ages. Government by which he was appointed from 
' time to time directs, send to the Registrar-General of Births, Dedths and 
` Marriages for the territories administered by such Local Government a 
true copy certified by him in such form as such Local Government frora 
time to time prescribes, of all certificates entered by him in the said 
register of marriages since the last of such intervals. 
10. When a Court passes a decree for divorce, nullity or dissolu- 
l tion, the Court shall send a copy of the decree 
ANRE RT ae registration to the Registrar of Marriages 
within its jurisdiction appointed’ under Section 7; the Registrar shall enter 
the same in a register to be kept by him for the purpose, and the provi- 
sions of Part Il applicable to the Registrars and registers of marriages shall 
be applicable, so far as may be, to the Registrars and registers'of divorces 
and decrees of nullity and dissolution. 
11. Any priest knowingly and wilfully solemnizing any caries 
solemnizing CODtrary to and in violation of Section 4 on 
Fei ea to Section conviction thereof, be punished with simple 
a imprisonment for a term which may extend to 
six months, or with fine which may extend to two hundred rupees, or 
with both. 
12. Any priest neglecting to comply with any of the requisitions 
Penalty for priest's neg- affecting him contained in Section 6 shall, on 
lect of requirements of Sec- çonviction thereof, be punished for every such 
tion 6. offence with simple imprisonment for a term 
which may extend to three months, or with fine which may extend to one 
hundred rupees, or with both. 
13. Every other person required by Section 6 to subscribe or attest 
EEE EE A the said certificate who shall wilfully omit or 
beate and stt certifi- neglect so to do, shall, on conviction thereof, be 
cate. punished for every such offence with a fine not 
exceeding one hundred rupees. 
14. Every person making or signing or attesting any such certi- 
l ficate containing a statement which is false, and 
P PE making, etc» hich he either knows or believes to be false, 
- shall be punished with simple imprisopment for 
e 
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a term which may extend to three months, or with fine which may extend 
to one hundred rupees, or with both; and if the act amounts to forgery.as' 
defined in the Indian Penal Code, then such person shall also be liable, bn 
conviction thereof,.to the penalties provided in Section 466 of the said 
Code. 
15. “Any Registrar failing to enter the said certificate pursugnt to 
l Section 6 shall be punished with simple imprison- 
Penalty for failing to ment for a term which may extend to one year, 
register certificate g j) 
or with fine which may extend to one thousand 
rupees, or with both. 
16. Any person secreting, destroying, or dishonestly or fraudulently 
altering the said register in any part thereof, shail 
piri as! xorning d be punished with imprisonment of either descrip- 
. tion as defined in Indian Penal Code for a 
term which may extend to two years, or if he be a Registrar, for a term 
which may extend to five years and shall also be liable to fine which 
may extend to five hundred rupees. l 
17. | No marriage contracted under this Act shall be deemed to be 
, l invalid solely by reason of the fact that it was 
EE Fais noe © not certified under Section 6, or that the certi- 
ficate was not sent to the Registrar, or that the 
certificate was defective, irregular or incorrect. 


DI.— PARSI MATRIMONIAL COURTS 


18. For the purpose of hearing suits under this Act, a special Court 
ee Si E in each of the Presidency 
GOENA towns of Calcutta, Madras and Bombay, and in 
E such other places in the territories of the several 
Local Governments as such Governments respectively shall think fit. 
19. The Court so constituted in each of the Presidency towns shall 
E __,, be entitled the Parsi Chief Matrimonial Court of 
Pita Chief Matrimonial Calcutta, Madras or Bombay, as the case may be. 
The local limits of the jurisdiction of a Parsi 
Chief Matrimonial Court shall be conterminous with the local limits of 
the ordinary original civil jurisdiction of the High ‘Court. The Chief 
Justice of the High Court, or such other Judge of the same Court as the 
Chief Justice shall from time to time appoint, shall be the judge of such 
Matrimonial Court, and, in the trial of cases under this Act, he shall 
be aided by seven delegates. 
20. Every Court so constituted at a place other than a Presidency 
ae town shall be aated the Parsi District Matri- 
Pies A Marime monial Court of such place. Subject to the 
provisions contained in Section 21, the local limits 
of the jurisdiction of such Court shall be conterminous with the limits of 
the district in which it is held. The Judge of the principal Court of 
original civil jurisdiction at such place shall be the judge of such Matri- 
monial Court, and in the trial of cases under this Act he shall be aided by 
seven delegates. 
6 
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| 21. The Local Government may from time to time alter the local 
| Pove to akar ustaal limits of the jurisdiction of any Parsi District 
"jurisdiction of © District. Matrimonial Court, and may in ude within such 
Corie limits any number of districts under its gov- 
22. Any district which the Local Government, on account of the 
3 fewness of its Parsi inhabitants, shall deem it 
Certain eae. TO inexpedient to include within the jurisdiction of 
Tee idein Gow any District Matrimonial Court, shall be included 
: within the jurisdiction of the Parsi Chief Mat- 
" rimonial Court for the territories under such Local Government where 

. there is such a Court. 


23. A seal shall be made for every Court constituted under this 
ee Act, and all decrees and orders and copies of 
l l decrees and orders of such Court shall be sealed 

with such seal, which shall be kept in the custody of the presiding Judge. 

24. (1) The Local Governments shall, in the Presidency towns and 
l districts subject to their respective governments, 

EA E OES respectively appoint persons to be delegates to 
aid in the adjudication of cases arising under this Act, after giving the 
local Parsis an opportunity of expressing their opinion in such manner as 
the respective Governments may think fit. 

(2) The persons so appointed shall be Parsis, their names shall be 
published in the local official Gazette and their number shall, within the 
local limits of the ordinary original civil jurisdiction of a High Court, 
be not more than thirty, and in districts beyond such limits, not more 
than twenty. 

25. The appointment of a delegate shall be for ten years; but he 
shall be eligible for re-appointment for the like 
term or terms. Whenever a delegate shall die, 
or have completed his term of office, or be desirous 
of relinquishing his office, or refuse or become incapable or unfit to act, 
or cease to be a Parsi, or be convicted of an offence under the Indian 
Penal Code or other law for the time being in force, or be adjudged in- 
solvent, then and so often the Local Government may appoint any person 
being a Parsi to be a delegate in his stead; and the name of the person so 
appointed shall be published in the local official Gazette. 

26. All delegates appointed under this Act shall be considered to be 

Delegates to` be deemed public servants within the meaning of the Indian 
public servants. Penal Code. 

27. The delegates selected under Sections 19 and 20 to eer the 

hee us a. Adjudication of suits under this Act, be 
der raa and 20 to taken under the orders of the presiding Judge of 
be from those eppointed un- the Court in due rotation from the delegates 
E appointed by the Local Government under Sec- 
tion 24. 

Provided that each party to the suit may, without cause assigned, 
challenge any three of the delegates attending the Court before*such dele- 
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gates are selected, and no delegates so clitilenged shall be selected. 

28. All legal practitioners entitled to practise in 2 High Court shall 
; be entitled to practise in any Court constituted 
a in Medno under this Act, and all legal practitioners entitled 

to practise in a District Court shall be entitled 
to practise in any Parsi District Matrimonial Court constituted under this 
Act. ° 

29. (1) All suits instituted under this Act shall be brought in the 
oe, at Court within the limits of whose jurisdiction the 
E which mis t0 defendant resides at the time of the ‘institution 

of the suit. 

(2) When the defendant shall at such time have left British India 
such suit shall be brought in the Court at the place where the plaintiff 
and defendant last resided together. 

(3) In any case, whether the defendant resides in British India or 
not, such suit may be brought in the Court at the place where the plain- 
tiff resides or at the place where the plaintiff and the defendant last 
resided together, if such Court, after recording its reasons in writing, — 
grants leave so to do. ; 
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IV. MATRIMONIAL Surrs 


30. In any case in which consummation of the marriage is from 
EE E natural causes impossible, such marriage may, at 
the instance of either party thereto, be declared 
to be null and void. 

31. Lf a husband or wife shall have been continually absent from 
ste sce acute his or her wife or husband for the space of seven 
aa years, and shall not have been heard of as being 
alive within that time by those persons who would have naturally heard 
of him or her, had he-or she been alive, the marriage of such husband or 

wife may, at the instance of either party thereto, be dissolved. 


32. Any married person may sue for divorce on any one or more of 
Grounds for divorce. the following grounds, namely: 

(s) that the marriage has not been consummated within one year 
after its solemnization owing to the wilful refusal of the defendant to 
consummate it; 

(b) that the defendant at the time of. the marriage was of unsound 
mind and has been habitually so up to the date of the suit: 

Provided that divorce shall not be granted on this ground, unless the 
plaintiff (1) was ignorant of the fact at the time of the marriage and 
(2) has filed the suit within three years from the date of the marriage; 

(c) that the defendant was at the time of marriage pregnant by 
some person other than the plaintiff: 

Provided that divorce shall not be granted on this ground, unless (1) 
the plaintiff was at the time of the marriage ignorant of the fact alleged, 
(2) the suit has been filed within two years of the date of marriage, and 
(3) marital intercourse has not taken place after the plaintiff came tc 
know of the fact; , 
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(d) that the defendant has since the marriage committed adultery 
or fornication or bigamy or rape or an unnatural offence: 

Provided that divorce shall not be granted on this ground, if the 
suit has been filed more than two years after the plaintiff came -to know 
of the fact; . 2 : 

| (e) that the defendant has since the marriage voluntarily caused 
| grievofis hurt to the plaintiff or has infected the plaintiff with venereal 
| disease or, where the eae is the husband, has compelled the wife to 
submit herself to prostitution: 

| Provided that divorce shall not be granted on this ground, if the suit 
} has been filed more than two years (i) after the infliction of the grievous 
hurt, or (#) after the plaintiff came to know of the infection, or (š) 

, after the last act of compulsory prostitution; 

(f) that the defendant is undergoing a sentence of imprisonment 
elas years or more for an offence as defined in the Indian Penal 


| Provided that divorce shall not be granted on this ground, unless the 
defendant has prior to the filing of the suit undergone at least one year's 
imprisonment out of the gaid period; : 

| (g) that the defendant has deserted the plaintiff for at least three 


years; 

(b) that a decree or order for judicial separation has been passed 
against the defendant, or an order has been passed against the defendant 
by a Magistrate awarding separate maintenance to the plaintiff, and the 
parties have not had marital intercourse for three years or more since 
such decree or order; : 

(i) that the defendant has failed to comply with a decree for restitu- 
tion of conjugal rights for a year or.more; and 

(j) that the defendant has ceased to be a Parsi: 

Provided that divorce shall not be granted on this ground if the suit 
has been filed more than two years after the plaintiff came to know of 
the fact. . i 

33. In every such suit for divorce on the ground of adultery, the 
i plaintiff shall, unless the Court shall otherwise 

Joining of co-defendant, Ceder, make the person with whom the adultery 

is alleged to have been committed a co-defendant, and in any such suit 
by the husband the Court-may order the adulterer to pay the whole or 
any part of the costs of the proceedings. 

34. Any married person may sue for judicial separation on any of 

l the grounds for which such person could have 

sone for judicial spars- fled a suit for divorce, or on the ground that the 
defendant has been guilty of such cruelty to him 
or her or their children, or has used such | violence, or has behaved 
in such a way as to render it in the judgment of the Court improper to 

’ compel him or her to live with the defendant. 
35. In any suit under Sections 30, 31, 32 or 34, whether defended 
or not, if the Court ‘be satisfied that any of the 
grounds set forth in those sections fo# granting 
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Decrees in certain suits. 
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$4 ) 
relief exist, that none of the grounds therein set forth for withholding 
relief exist and that— 

(a) the act or omision set forth in the plaint has not been 
condoned; 

(&) the husband and wife are not colluding together; 

(c) the plaintif has not connived at or been accessory to the 
said act or omission: 

(d)- (save where a definite period.of limitation is soid by 
this Act) there has been no unnecessary or improper delay in 
instituting the suit; and 

Pie there is no other legal ground why relief should not be 
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accordingly. 
36. Where a husband shall have deserted or without lawful cause 
l , ceased to cohabit with his wife or where a wife 
ed a sf shall have deserted or without lawful cause 
ceased to cohabit with her husband, the party so 
deserted or with whom cohabitation shall have so ceased may sue for the 
restitution of his or her conjugal rights, and the court, if satisfied of the 
truth of the allegations contained in the plaint, and that there is no just 
ground why relief should not be granted, may proceed to decree such 
restitution of conjugal rights accordingly. 
37. In any suit under this Act, the defendant may make a counter- 
Counter-claim by defen- Claim for any relief he or she may be entitled to 
dici fee any aa under this Act. - 
38. Notwithstanding anything hereinbefore contained no suit shall 
No suit to be bronght to be brought in any Court to enforce any marriage 
forte marriage oc contract or any contract connected with or arising out of 
erising ont of marrisgo when ny marriage, if, at the date of the institution of 
years or wife under fourteen the suit, the husband shall not have completed the 
years. age of sixteen years, or the wife shall not have 
completed the age of fourteen years. 


39. In any suit under this Act if the wife eras have an inde- 
pendent income sufficient for her support and the 
sas eS ce necessary expenses of the suit, the Court, on the 
application of the wife, may order the husband to pay her monthly or 
weekly during the suit such sum not exceeding one-fifth of her husband’s 
net income as the Court, considering the circumstances of the parties, 
shall think reasonable. 
40. (1) The Court may, if it shall think fit at the time of passing 
any decree under this Act or subsequently there-. 
ara to on application made to it for the purpose, order 
that the husband shall— 
(a) to the satisfaction of the Court, secure to the wife while 
. she remains chaste and unmarried such gross sum or such monthly 
or periodical payment of money for a term not exceeding her life 
x E ER regard to her own property, if any, her husband’s 
e ° 


` 
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ability and the conduct of the parties, shall be deemed just, and 
for that purpose may require a proper instrument to be executed 
by all necessary parties and suspend the pronouncing of its decree 
until such instruments shall have been duly executed, or, 


(b) make such monthly payments to the wife for her main- 
tenance and suppqrt as the Court may think reasonable. 


In case any such order shall not be obeyed by her husband it may be 
, enforced in the manner provided for the execution of decrees and orders 
i under the Code of Civil Procedure, 1908, and further the husband may 
© be sued by any person supplying the wife with necessaries during the time 
! of such disobedience for the price of such necessaries. 
(2) The Court, if satisfied that there is a change in the circumstances 
, of cither party at any time may at the instance of either party vary, modi 
or rescind such order in such manner as the Court may deem just. 
41. In all cases in which the Court shall make any decree or order 
l for alimony it may direct the same to be paid 
Ee eaa e EE to either to the wife herself, or to any trustee on her 
behalf to be approved by the Court, and may 
impose any terms or restrictions which to the Court may seem expedient, 
and may from time to time appoint a new trustee, if for any reason it 
shall appear to the Court expedient so to do. 
42. In any suit under this Act the Court may make such pro- 
l z visions in the final decree as it may deem just 
| Disposal of joint property. 44 proper with respect to property presented at 
“Gr about the time of marriage which may belong jointly to both the hus- 
band and wife. - 
43. In every suit preferred under this Act, the case shall be tried 
Suits may be heard with with closed doors should such be the wish of 
| closed doors, either of the parties. 
| 44. Notwithstanding anything contained in Section 19 or Section 20, 
: TONET im where in. the case of a trial in a Parsi Matrimonial 
e Court not less than five delegates have attended 
throughout the proceedings, the trial shall not be invalid by reason of 
the absence during any part thereof of the other delegates. 
45. The provisions of the Code of Civil Procedure, 1908, shall, so 
far as the same may be applicable, apply to pro- 
j aera anaes ceedings in suits instituted under this Act 
ee to sults including proceedings in execution and orders 
subsequent to decree. 


46. In suits under this Act all questions of law and procedure shall 
Determination of questions be determined by the presidin Judge; but the 
of law end procedure and of decision on the facts shall be the decision of the 
taet: majority of the delegates before whom the case 
is tried: 
Provided that, where such delegates are equally divided in opinion, 
the decision on the facts shall be the decision of the presiding Judge. 
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47. An appeal shall lie to the High Court from— 
(a) the decision of any Court established under this Act, 
whether a Chief Matrimonial Court or 
A District Matrimonial Court, on the ground 
of the decision being contrary to some law or usage having the 
force of law, or of a substantial error or defect in the procedure or 
investigation of the case which may have produced error or efect 
in the decision of the case upon the merits, and on no other 
ground; and i 
(b) the granting of leave by any such Court under Sub-section 
(3) of Section 29; 
Provided that such appeal shall be instituted within three calendar 
months after the decision appealed from shall have been pronounced. 
48. When the time hereby limited for appealing against any decree 
granting a divorce or annulling or dissolving a 
i ‘omanT marriage shall have expired, and no appeal shall 
have been presented against such decree, or when 
any such appeal shall have been dismissed, or when in the result of any 
appeal a divorce has been granted or a marriage has been declared to be 
annulled or dissolved, but not sooner, it shall be lawful for the respective 
parties thereto to marry again, as if the prior marriage had been terminated 
by death. 


V.—CHILDREN OF THE PARTTES 


49. In any suit under this Act, the Court may from time to time 
pass such interim orders and make such provisions 
A ar in the final decree as it may deem just and proper 
with respect to the custody, maintenance and education of the children 
under the age of sixteen years, the marriage of whose parents is the subject 
of such suit, and may, after the final decree upon application, by petition 
for this purpose, make, revoke, suspend or vary ro time to time all 
such orders and. provisions with respect to the custody, maintenance and 
education of such children as might have been made by such final decree 
or by interim orders in case the suit for obtaining such decree were still 
pending. 
j0. In any case in which the Court shall pronounce a decree of 
Settlement of wifes pro. divorce or judicial separation for adultery of the 
perty for benefit of child- wife, if it shall be made to appear to the Court 
ee 38 that the wife is entitled to any property either in 
possession or reversion, the Court may order such settlement as jt shall 
think reasonable to be made of any part of such property, not exceeding 
one half thereof, for the benefit of the children of the marriage or any of 
them. 
VI—MIscELLANEOUS 
51. The High Court shall have superintendence over all Courts 
Superintendence of High cCOnstituted under this Act subject to its appellate 
Court, jurisdiction in the same manner as it has over other 
Courts under Section 107 of the Government of India Act, and all the 
° 
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$ provisions of that section shall apply to such Courts. 

; "52. (1) The provisions of this Act shall apply to all suits to which 

Applicability of provisions the same are applicable whether the circumstances 

| of the Act relied on occurred before or after the passing of 
this Act, and whether any decree or order referred to was passed under 

this Act or under the law in force before the passing of this Act, and 

| where any proceedings are pending in any Court at the time of the 
commencement of this Act, the Court shall allow such amendment vf 
the lage as may be necessary as the result ‘of the coming into operation 

| of this Act. 


(2) A Parsi who has contracted a marriage under the Parsi Marriage 
` and Divorce Act, 1865, or under this Act, even though such Parsi may 
} change his or her religion or domicile, so long as his or her wife or husband 
l is alive and so long as such Parsi has not been lawfully divorced from 
such wife or husband or such marriage has not lawfully been declared 


— 


null and void or dissolved under the decree of a competent Court under 
either of the said Acts, shall remain bound by the provisions of this Act. 
53, The Parsi Marriage and Divorce Act, 1865, is hereby re- 


| SCHEDULE I 
(See SECTION 3) 


Table of probibited degrees of consanguinity and affinity 
A man shall not marry his— 
1. Paternal grand~father’s mother. 
2. Paternal grand-mother’s mother. - 
3. Maternal grand-father’s mother. 
4, Maternal grand-mother’s mother. 
5. Paternal grand-mother. 
6. Paternal grand-father’s wife. 
7. Maternal grand-mother. 
8. Maternal grand-father’s wife. 
9. Mother or step-mother. 
10. Father’s sister or step-sister. 
11. Mother’s sister or step-sister. 
12. Sister or step-sister. . 
13.- Brother’s daughter or step-brother’s daughter, or any direct 
lineal descendant of a brother or step-brother. 
14. Sister’s daughter or step-sister’s daughter, or any direct lineal 
descendant of a sister or step-sister. 
15. Daughter or step-daughter, or any direct lineal descendant -of 
either. -~ 
16. Son’s daughter or step-son’s daughter or any direct lineal des- 
cendant of a son or step-son. 
17. Wife of son or step-son, or of any direct lineal descendant of 
a son or step-son. a 
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18. Wife of daughter’s son or of step-daughter’s son, or of any 
direct lineal descendant of a daughter or step-daughter. 
19. Mother of daughter’s husband. 
20. Mother of son’s wife. 
21. Mother of wife’s paternal grand-father. 
22. Mother of wife’s paternal grand-mother. 
23. Mother of wife’s maternal grand-father. . 
24. ‘Mother of wife’s maternal grand-mother. 
25. Wife’s paternal grand-mother. 
26. Wife’s maternal grand-mother. 
27. Wife’s mother or step-mother. 
28. Wife’s father’s sister. 
29. Wife’s mother’s sister. 
30. Father’s brother’s wife. 
31. Mother’s brother’s wife. 
32. Brother’s son’s wife. 
33. Sister’s son’s wife. 
A woman shall not marry her— 
- Paternal grand-father’s father. 
Paternal grand-mother’s father. 
Maternal grand-father’s father, 
Maternal grand-mother’s father. 
Paternal grand-father. 
Paternal grand-mother’s husband. 
Maternal grand-father. 
Maternal grand-mother’s husband. 
Father or step-father. 
10. Father’s brother or step-brother. 
11. Mother’s brother or’ step-brother. 
12. Brother or step-brother. 
13. Brother’s son or step-brother’s son, or any direct lineal descen- 
dant of a brother or step-brother. _ 
14, Sister’s son or step-sister’s son, or any direct lineal descendant 
of a sister or a step-sister. 
15. Son or step-son, or any direct lineal descendant of either. 
16. Daughter’s son or step-daughter’s son, or any direct lineal des- 
cendant of a daughter or a step-daughter. 
17. Husband of daughter or of step-daughter, or of any direct lineal 
descendant of a daughter or step-daughter. 


18. Husband of son’s daughter or of step-son’s daughter, or of any 
direct lineal descendant of a son or step-son. 


19, Father of daughter’s husband. 

20. Father of son’s wife. 

21. Father of husband’s paternal grand-father. 
22. Father of husband’s paternal grand-mother. 
23. Father of husband’s maternal grand-father. 
24. Father of husband’s maternal grand-mother. 
25. Wusband’s paternal grand-father. 
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. Husband’s maternal grand-father. 

27. Husband’s father or step-father. 

28. Brother of husband’s father. 

29. Brother of husband’s mother. 

30. Husband’s brother’s son, or his direct lineal descendant. 

31. Husband’s sister’s son, or his direct lineal descendant. 

3%. Brother’s daughter’s husband. 

33. Sister’s daughter’s husband. 

Notre—In the above table the words “brother” and “sister” denote brother 
and sister of the whole as well as half blood. Relationship by step means relation- 
ship by marriages. 
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SCHEDULE Il 
(See SECTION 6) 
Certificate of Marriage 


Date and place of marriage. 





Names of the husband and wife. 
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Condition at the time of marriage. 
Sg oe 
Rank or profession. 








Residence. 


Na 


Names of the Fathers or Guardians. 
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Rank or profession. 





Signature of the officiating Priest. 


Signature of the contracting parties. 
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Signatures of the fathers or guardians of the 
contracting parties under 21 years of age. 


Signatures of witnesses. 
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PAYMENT OF WAGES ACT 
(No. IV oF 1936)* 


[Received the assent of the Governor-General on April 23, 1936] 


An Act to regulate the payinent of wages to certain classes of persons 
employed in industry 


WHEREAS it is expedient to regulate the payment of wages to certain 

classes of persons employed in industry; It is hereby enacted as follows:— 

Short title, extent, com- 1. (1) This Act may be called the Payment 
mencement and application, of Wages Act, 1936, 

(2) It extends to the whole of British India including British Balu- 
chistan and the Sonthal Parganas. . 

(3) It shall come into force on such date as the Governor-General 
in Council may, by notification in the Gazette of India, appoint. 

(4) It applies in the first instance to the payment of Wages to per- 
sons es Pee | in any factory and to persons employed (otherwise than 
in a factory) upon any railway by a railway administration or, either 
directly or through a sub-contractor, by a person fulfilling a contract 
with a railway administration. 

(5) The Local Government may, after giving three months’ notice 
of its intention of so doing, by notification in the local official Gazette, 
extend the provisions of the Act or any of them to the payment of wages 
to any class of persons employed in any industrial establishment or in any 
class or group of industrial establishments. 

(6) Nothing in this Act shall apply to wages payable in respect of 
a wage-period which, over such wage-period, average two hundred rupees 
2 month or more. 

2. In this Act, unless there is anything repugnant in the subject 

Defann, or context, — 
(3) “factory” means a factory as defined in Clause (j) of Sec- 
tion 2 of the Factories Act, 1934; 

(#) “industrial establishment” means any— 

(a) tramway or motor omnibus service; 

(b) dock, wharf or jetty; 

(c) inland steam-vessel; 

(d) mine, quarry or oil-field; 

(e) plantation; 

(f) workshop or other establishment in which articles are 
produced, adopted or manufactured, with a view to 
their use, transport or sale; 

(äi) “plantation” means any estate which is maintained for the 
purpose of growing cinchona, rubber, coffee or tea, and on which 
twenty-five or more persons are employed for that purpose; 

(tv) “prescribed” means prescribed by rules made under this Act; 

(v) “railway administration” has the meaning assigned to it in 
Clause (6) of Section 3 of the Indian Railways Act, 1890: and 





* Published in Government Gazette, dated Allahabad, May 16, 1936 
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(vi) “wages” means all remuneration, capable of being expressed 
in terms of money, which would, if the terms of the contract of 
employment, express or implied, were fulfilled, be payable, whether 
conditionally upon the regular attendance, good work or conduct 
or other behaviour of the person employed, or otherwise, to a per- 
son employed in respect of his employment or of work done in 

*such employment, and includes any bonus or other additional re- 
muneration of the nature aforesaid which would be so payable and 
any sum payable to such person by reason of the termination of 
his employment, but does not include— 

(a) the value of any house-accommodation, supply of light, 

. water, medical attendance or other amenity, or of any 

service excluded by general or special order of the 

) Governor-General in Council or Local Government; 

} (b) any contribution paid by the employer to any pension 

fund or provident fund; 

| (c) any travelling allowance or the value of any travelling 

| 
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concession; 

(d) any sum paid to the person employed to defray special 
expenses entailed on him by the nature of his employ- 
ment; or 

(e) any gratuity payable on discharge. 

3. Every employer shall be responsible for the payment to persons 
Responsibility for payment employed by him of all wages required to be paid 


of wages. under this Act: ` 
Provided that, in the case of persons employed (otherwise than by a 
contractor ) — 


(a) in factories, if a n has been named as the manager of the 
factory under Clause (e) of Sub-section (1) of Section 9 of 

’ the Factories Act, 1934, 

(b) in industrial establishments, if there is a person responsible to 
the employer for the supervision and control of the industrial 
establishment, - 

(c) upon railways (otherwise than in factories), if the employer 
is the railway administration and the railway administration 
bas nominated a person in this behalf for the local area con- 
cerned, 

' the person so named, the person so responsible to the employer, or the ` 
| person so nominated, as the case may be, shall be responsible for such 
payment. 

4. (1) Every person responsible for the payment of wages under 

l Section 3 shall fix periods (in this Act referred to 
| Ree, of wise ee ag wage-periods) in respect of which such wages 
shall be payable. 
(2) No wage-period shall exceed one month. 
Time of payment of - $. (1) The wages of every person employed 
wages. upon or in— 
(a) any railway, factory or industrial establishment fpon or jn 
; Š : 
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which less than one thousand persons are employed, shall be: 
paid before the expiry of the seventh day, 

(b) any other railway, factory or industrial establishment, shall: 

i be paid before the expiry of the tenth day, 
after the last day of the wage-period in respect of which the wages are! 
payable. 

(2) When the employment of any person is terminated by°or on 
behalf of the employer, the wages earned by him shall be paid before the 
expiry of the second working day from the day on which his employmert 
is terminated. 

(3) The Governor-General in Council may, by general or special 
order, exempt, to such extent and subject to such conditions as may be 
specified in the order, the persons responsible for the payment of wages to 
persons employed upon any railway (otherwise than in a factory) from 
the operation of this section in respect of the wages of any such persons or 
class of such persons. i 

(4) All payments of wages shall be made on a working-day. 

6. All wages shall be paid in current coin or currency notes or in 

Wages to be peid in cur- both. 
tent comm or currency notes. 

7. (1) Notwithstanding the provisions of Sub-section (2) of Sec- 

l tion 47 of the Indian Railways Act, 1890, the 

Beane may be wages of an employed person shall be paid to him 
without deductions of any kind except those 
authorized by or under this Act. 

Explanation.—Every payment made by the employed person to the 
employer or his agent shall, for the purposes of this Act, be deemed to be 
a deduction from wages. 

(2) Deductions from the wages of an employed person shall be made 
only in accordance with the provisions of this Act, and may be of the 
following kinds only, namely:— l 

(a) fines; 

(b) deductions for absence from duty; 

(c) deductions for damage to or loss of goods expressly entrusted 
to the employed person for custody, or for loss of money for 
which he is required to account, where such damage or loss-is 
directly attributable to his neglect or default; 

(d) deductions for house-accommodation supplied by the employer; 

(e) deductions for such amenities and services supplied by the 
employer as the Governor-General in Council or Local Govern- 
ment may, by general or special order, authorize; 

Explanation.—The word ‘services’ in this sub-clause does not include 
the supply of tools and raw materials required for the purposes of employ- 
ment. 

(f) deductions for recovery of advances or for adjustment of over- 
payments of wages; 

(g) deductions of income-tax payable by the employed person; 

(4) deductions required to be made by order of a Court or other 

® authority competent to make such order; 
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(i) deductions for subscriptions to, and for repayment of advances 
from any provident fund`to which the Provident Funds Act, 
1925, applies or any recognized provident fund as defined in 
Section 58-A of the Indian Income-tax Act, 1922, or any pro- 
vident fund approved in this behalf by the Local Government, 
during the continuance of such approval; and 

° (j) deductions for payments to cooperative societies approved by 

the Local Government or to a scheme of insurance maintain 
by the Indian Post Office. 

8. (1) No fine shall be imposed on any employed person save in 

= respect of such Acts and omissions on his part as 

the employer, with the previous approval of the 
Local Government or of the prescribed authority, may have specified by 
notice under Sub-section (2). 

(2) A notice specifying such Acts and omissions shall be exhibited 
in the prescribed manner on the premises in which the employment is 
carried on or in the case of persons employed upon a railway (otherwise 
than in a factory), at the prescribed place or places. 7 

(3) No fine shall be imposed on any employed person until he has 
been given an opportunity of showing cause against the fine, or otherwise 
than in accordance with such procedure as may be prescribed for the 


. imposition of fines. 


(4) The total amount of fine which may be imposed in any one 
wage-period on any employed person shall not exceed an amount equal to 
half-anna in the rupee of the wages payable to him in respect of that 
wage period. 

(5) No fine shall be imposed on any employed person who is under 
the age of fifteen years. 

(6) No fine imposed on any employed person shall be recovered from 
him by instalments or after the expiry of sixty days from the day on 
which it was imposed. 

(7) Every fine shall be deemed to have been imposed on the day 
of the act or omission in respect of which it was imposed. 

(8) All fines and all realizations thereof shall be recorded in a register 
to be kept by the person responsible for the payment of wages under 
Section 3 in such form as may be prescribed; and all such realizations shall 
be applied only to such purposes beneficial to the persons employed in the 
factory or establishment as are approved by the prescribed authority. 

Explenation.—When the persons employed upon or in any railway 
factory or industrial establishments are part only of a staff employed under 
the same management, all such realizations may be credited to a common 
fund maintained for the staff as a whole, provided that the fund shall be 

applied only to such purposes as are approved by the prescribed authority. 

9. (1) Deductions may be made under Clause (b) of Sub-section 

Deductions for sbence (2) Of Section 7 only on account of the absence 
from duty. of an employed person from the place or places - 
where, by the terms of his employment, he is required to work, such 
absence being for the whole or any part of the period during evhich he is 
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so required to work. . ; 
(2) The amount of such deduction shall in no case bear to the wages 
payable to the employed person in respect of the wage-period for which | 


absent bears to the total period, within such wage-period, during which 
by the terms of his employment, he was required to work: 


{ 


the deduction is made a larger proportion than the period for which he was i 


Provided that, subject to any rules made in this behalf 


by the Local Government, if ten or more employed persons acting in 
concert absent themselves without due notice (that is to say without giv- 
ing the notice which is required under the terms of their contracts of 
employment) and without reasonable cause, such deduction from any such 


person may include such amount not exceeding his wages for eight days | 


as may by any such terms be due to the employer ‘in lieu of due notice. 
10. (1) A deduction under Clause (c) of Sub-section (2) of Sec- 
Deductions for damage or tion 7 shall not exceed the amount of the damage 
lowe. or loss caused.to the employer by the neglect or 
default of the employed person and shall not be made until the employed 
person has been given an opportunity of showing cause against the deduc- 
tion, or otherwise:than in accordance with such procedure as may be pres- 
çribed for the making of such deductions. 


(2) All such deductions and all realizations thereof shall be recorded 
in 2 register to be kept by the person responsible for the payment of wages 
under Section 3 in such form as may be prescribed. 


~ 11. A deduction under Clause (d) or Clause (e) of Sub-section (2) 
Deductions for vervices Of Section 7 shall not be made from the wages 
rendered, of an employed person, unless the house-accom- 
modation amenity or service has been accepted by him, as a term of employ- 
ment or otherwise, and such deduction shall not exceed an amount equi- 
valent to the value of the house-accommodation amenity or service supplied 
and, in the case of a deduction under the said Clause (e), shall be subject 
to such conditions as the Governor-General in Council or the Local Govern- 
ment may impose. ; 
12. Deductions under Clause (f) of Sub-section (2) of-Section 7 
Deductions foc recovery of shall be subject to the following conditions, name- 
advances, — 

(a) recovery of an advance of money given before employment 
began shall be made from the first payment of wages in res- 
pect of a complete wage-period, but no recovery be made 
of such advances given for travelling expenses; - 

(b) recovery of advances of wages not already earned shall be 
subject to any rules made by-the Local Government regulating 
the extent to which such advances may be given and the instal- 
ments by which they may be recovered. . 


13. Deductions under Clause (j) of Sub-section (2) of Section 7 
Deductions for peyments shall be subject to such conditions as the Local 
iu cage hs societies and Government may impose. 
\ 


| 


if 
} 
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\ 14. (1) An Inspector of Factories appointed under Sub-section (1) 
of Section 10 of the Factories Act, 1934, shall be 
on an Inspector for the purposes of this Act in res- 
j pect of all factories within the local limits assigned to him. 
(2) The Governor-General in Council may appoint Inspectors for 
' the purposes of this Act in respect of all persons employed upon a railway 
? (othefwise than in a factory) to whom this Act applies. 
(3) The Local Government may, by notification in the local official 
' Gazette, appoint such other persons as it thinks fit to be Inspectors for the 
purposes of this Act, and may define thie local limits within which arid the 
class of factories and industrial establishments in respect of which they 
\ shall exercise their functions. 
' (4) An Inspector may, at all reasonable hours, enter on any pre- 
" mises, and make such examination of any register or document relating to 
í the calculation or payment of wages and take on the spot ‘or otherwise 
\ such evidence of any person, and exercise such other powers of inspection, 
} as he may deem necessary for carrying out the purposes of this Act. 
(5) Every Inspector shall be deemed to be a public servant within 
' the meaning of the Indian Penal Code. 
‘ 15. (1) The Local Government may, by notification in the local 
7 oficial Gazette, appoint any Commissioner for 
Paice rag ies = Workmien’s Compensation or other officer with 
, delay in payment of wages Experience as a Judge of a Civil Court or as a sti- 
| and sa or pendiary Magistrate to be the authority to hear and 
\ decide for any specified area all claims arising out 
) of deduction from the wages, or delay in payment of the wages, of per- 
) sons employed or paid in that area. , 
| (2) Where contrary to the provisions of this Act any deduction has 
| been made from the wages of an employed person, or any payment of 
wages has been delayed, such person himself, or any legal practitioner or 
| any official of a registered trade union authorized in writing to act om bis 
) behalf, or any Inspector under this Act, or any other person acting with 
| the permission of the authority appointed under Sub-section (1), may 
| apply to such authority for a direction under Sub-section (3): 
Provided that every such application shall be presented within six 
l months from the date on which the deduction from the wages was made 
| or from the date on which the payment of the wages was due to be made, 
' ag the case may be: 
Provided further that any application may be admitted after the said 
| period of six months when the applicant satisfies the authority that he had 
sufficient cause for not making the application within such period. 

(3) When any application under Sub-section (2) is entertained, the 
authority shall hear the applicant and the employer or other persons res- 
ponsible for the payment of wages under Section 3, or give them an oppor- 
tunity of being heard, and, after such further inquiry (if any) as may 
be necessary, may, without prejudice to any other penalty to which such 
employer or other person is liable under’ this Act, direct the refund to the 
employed person of the amount deducted, or the payment of ahe delayed 
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Wages, together with the payment of such compensation as the authority - 
may think fit, not exceeding ten times the amount deducted in the former ! 
case and not exceeding ten rupees in the latter: =~- 
Provided that no direction for the payment of compensation shall be 
made in the case of delayed wages if the authority is satisfied that the 
delay was due to— i 
(s) a bona fide error or bons fide dispute as to the amount pay- | 
able to the employed person, or 
(b) the occurrence of an emergency, or the existence of excep- 
l tional circumstances, such that the person responsible for the 
payment of the wages was unable, though exercising reasonable 
diligence, to make prompt paymeńt, or 
(c) the failure of the employed person to apply for or accept , 


payment. : 

(4) If thé authority hearing any application under this section is 
satishied that it was either malicious or vexatious, the authority may direct 
that a penalty not exceeding fifty rupees be paid to the employer or other 
person responsible for the payment of wages by the person presenting the 
application. 

(5) Any amount directed to be paid under this section may be 
recovered— 

(a) if the authority is a Magistrate, by the authority as if it were 
a fine imposed by him as Magistrate, and 
(b) if the authority is not a Magistrate, by any Magistrate to whom 
the authority makes application in this behalf, as if it were a 
fine imposed by such Magistrate. l 
16. (1) Employed persons are said to belong to the same unpaid 
Single application in.ree Stoup if they are borne on the same establishment 
pect af claims from unpaid and if their wages for the same wage-period or 
group. periods have remained unpaid after the day fixed 
by Section 5. 
(2) A single application may be presented under Section 15 on 
or in respect of any number of employed persons belonging to the 
same unpaid group, and in such case the maximum compensation that may 
be awarded under Sub-section (3) of Section 15 shall be ten rupees per 
head. 

(3) The authority may deal with any number of separate pending 
applications, presented under Section 15 in respect. of persons ‘belonging 
to the same unpaid group, as a single application presented under Sub- 
section (2) of this section, and the provisions of that sub-section shall 
apply accordingly. - 

17. (1) An appeal against a direction made under Sub-section (3) 

of Section 15 may be preferred, within thirty days 

ý of the date on which the direction was made, in 

a Presidency-town or in Rangoon before the Court of Small Causes and 
elsewhere before the District Court— 

(a) by the employer or other person Sat pata for the payment 

of wages under Section 3, if the sum directed to be paid 
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by way of wages and compensation exceeds three hundred 
rupees, or l 
(b) by any employed person, if the total amount of wages claimed 
to have been withheld from him or from the unpaid group 
to which he belonged exceeds fifty rupees, or 
(c) by any person directed to pay a penalty under Sub-section (5) 
° of Section 15. 
(2) Save as provided in Sub-section (1), any direction made under 
’ Sub-sction (3) or Sub-section (5) of Section 15 shall be final. 
18. Every omer ae under Sub-section (1) of Section 15 
5 ene et ag ip pie tae age ag Agi 
angen al Code of Civil Procedure, 1908, for the pur- 
eee Section 15- pose of taking evidence and of enforcing the 
© attendance of witnesses and compelling the production of documents, and 
; every such authority shall be deemed to be a Civil Court for all the pur- 
\ poses of Section 195 and of Chapter XXXV of the Code of Criminal 
i Procedure, 1898. 
: 19. When the authority referred to in Section 15 or the Court re- 
d ferred to in Section 17 is unable to recover from 
Tony ti oi em- any person (other than an employer) responsible 
under Section 3 for the payment of wages any 
amount directed by such authority under Section 15 or Section 17 to be 
} paid by such person, the authority shall recover the amount from the 
employer of the employed person concerned. l 
) 20." (1) Whoever being responsible for the payment of wages to an 


OT ee wt} ns ae M 


employed person contravenes any of the provisions 
Perea for offences under of any of the following sections, namely, Section 
5 and Sections 7 to 13, both inclusive, shall be 
punishable with fine which may extend to five hundred rupees. 

(2) Whoever contravenes the provisions of Section 4, Section 6 or 

| Section 25 shall þe punishable with fine which may extend to two hundred 

rupees. 

l 21. (1) No Court shall take cognizance of a complaint against any 
| Procedure in trial of off- person for an offence under Sub-section (1) ot 
{ ences, Section 20, unless an application in respect of the 
| facts constituting the offence has been presented under Section 15 and has 

been granted wholly or in part and the authority empowered under the 

! latter section or the appellate Court granting such application has sanction- 

ed the making of the complaint. . 

(2) Before sanctioning the making of a complaint against any per- 

| son for an offence under Sub-section (1) of Section 20, the authority 

empowered under Section 15 or the appellate Court, as the case may be, 

shall give such person an opportunity of showing cause against the grant- 

ing of such sanction, and the sanction shall not be granted if such person 
satisfies the authority or Court that his default was due to— 

(a) a bona fide error or bone fide dispute as to the amount payable. 

to the employed person, or > 
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(b) the occurrence of an emergency, or the existence of exceptional ı 
circumstances, such’ that the person responsible for the‘ 
payment of the wages was unable, though exercising reason- i 


able diligence, to make prompt payment, or 
(c) the failure’of the employed person to apply for or accept 
payment. : 
(3) No Court shall take cognizance of a contravention of Section 4 
or of Section 6 or of a contravention of any rule made under Section 26 


except on a complaint made by or with the sanction of an Inspector under 
this Act. 


(4) In imposing any fine for an offence under Sub-section (1) of 
Section 20 the Court shall take into consideration the amount of any 


. under Section 15, 


22. No Court shall entertain any suit for the recovery of wages or 
l of any deduction from wages in so far as the sum 

Bar of suits. - 80 ] e ed— 
(4) forms the subject of an application under Section 15 which has 


been presented by the plaintiff and which is pending before | 


‘the authority appointed under that section or of an appeal 
under Section 17; or i 
(b) has formed the subject of a direction under Section 15 in 
favour of the plaintiff; or 
(c) has been adjudged, in any proceeding under Section 15, not 
to be owed to the plaintiff; or 
(d) could have been recovered by an application under Section 15. 
23. Any contract or agreement, whether made before or after tha 
l commencement of this Act, whereby an employed 
scotreeHns mii person relinquishes any right conferred by this 
Act shall be-null and void in so far as it purports to deprive him of such 
right, ` l 
24. The powers by this Act conferred upon the Local Government 
shall be exercised by the Governor-General in 
z General in Counci Council in any case which the exercise of such 
: powers affects any persons employed by a railway 
administration. 


25. The person responsible for the payment of wages to persons 

aa employed in a factory shall cause to be displayed 

eee by notic of abt in such factory a notice containing such abstracts 

of this Act and of the rules made thereunder in 

English and in the language of the majority of the persons employed in 
the factory, as may be prescri 

26. (1) The Governor-General in Council may make rules to regu- 

late the procedure to be followed by the authori- 

ica le ties and Courts referred to in Sections 15 and 17. 


(2) The Local Government may, subject to the control of the Gover- 
è e 


compensation already.awarded against the accused in any proceedings taken l 
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| nor-General in Council, by notification in the locat official Gazette, make 
rules for the purpose of carrying into effect the provisions of this Act. 


¢ 
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(3) In particular and without prejudice to the generality of the fore- 


going power, rules made under Sub-section (2) may— 


(a) require the maintenance of such records, registers, returns and 
notices as are necessary for the enforcement of the Act and 
prescribe the form thereof; 

(b) require the display in a conspicuous place on premises where 
employment is carried on of notices specifying rates of wages 
payable to persons employed on such premises; 

(c) provide for the regular inspection of the weights, measures and 
weighing ‘machines used by employers in checking or ascer- 
taining the wages of persons employed by them; 

(d) prescribe the manner of giving notice of the days on which 
wages will be paid; . 

(e) prescribe the authority competent to approve under Sub-sec- 
tion (1) of Section 8 acts and omissions in respect of which 

l fines may be imposed; 

(f) prescribe the procedure for the imposition of fines under Sec- 
tion 8 and for the making of the deductions referred to in 
Section 10; 

(g) prescribe the conditions subject to which deductions may be 
made under the proviso to Sub-section (2) of Section 9; 

(b) prescribe the authority competent to approve the purposes on 
which the proceeds of fines shall be expended; 

(i) prescribe the extent to which advances may be made and the 
instalments by which they may be recovered with reference 
to Clause (b) of Section 12; 

(j) regulate the scales of costs which may be allowed in proceedings 
under this Act; 

(k) prescribe the amount of court-fees payable in respect of any 
proceedings under this Act; and 

(1) prescribe the abstracts to be contained in the notices required 
by Section 25. 

(4) In making any rule under this section the Local Government 
may provide that a contravention of the rule shall be punishable with fine 
which may extend to two hundred rupees. 

(5) All rules made under this section shall be subject to the condi- 
tions of previous publication, and the date to be specified under Clause 
(3) of Section 23 of the General Clauses Act, 1897, shall not be less than 
three months from the date on which the draft of the proposed rules was 


published. 


70 


DECREES AND ORDERS VALIDATING ACT [ 
(No. V oF 1936)* 
[Received the assent of the Governor-General on April 26,1936] 


An Act to remove certain doubts and to establish the validity of certain | 
proceedings in High Courts of Judicature in British India. 


WHEREAS doubts have arisen as to the validity of certain proceedings 
in High Courts of Judicature in British India under the Letters Patent 
erecting and establishing those Courts; | 


AND WHEREAS it is expedient to terminate those doubts and to estab- 
lish the validity of those proceedings; 
It is hereby enacted as follows: 


1. (1) This Act may be called the Decrees and Orders Validating 
Short title and extent. Act, 1936. 


(2) It extends to the whole of British India, including British Balu- , 
chistan and the Sonthal Parganas, ( 


2. No decree passed or order made by the High Court of Judicature 
at Fort William in Ben the High Court of | 


not to be called in quation, Judicature at Madras or the High Court of Judi- 


| 
{ 
{ 
' 
( 


. a . . } 
cature at Bombay, in the exercise of its ordinary - 


original civil jurisdiction under Clause 12 of its Letters Patent, or by the | 
High Court of Judicature at Rangoon, in the exercise of its original civil , 
jurisdiction under Clause 10 of its Letters Patent, shall be called in ques- | 
tion in any proceedings before any other Court on the ground that the | 
High Court passing the decree or making the order had no jurisdiction to 
pass or make the decree or order. 


3, Where in any proceedings concluded on or after the 26th day of 
~ Au 1935, any such decree or order has been 
Hearne ae (Se proceeding: ae be invalid on such ground by any Court, 
such finding shall be void and of no effect; and the Court shall, notwith- 
standing anything to the contrary in the Indian Limitation Act, 1908, or 
any other law for the time being in force, on application made within six 
months from the commencement of this Act by ‘any person prejudicially 
affected by such finding, restore the proceedings at and continue the pro- 
ceedings from the stage reached immediately before the order embodying 
or based on such finding was made. 


SSeS, 
Published in Government Gazette, dated Allahabad, Mey 16, 1936 
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INDIAN AIRCRAFT (AMENDMENT) ACT 
(No. VIL or 1936) * 
[Received the assent of the Governor-General on April 26, 1936] 
An Act to amend the Indian Aircraft Act, 1934, for a certain purpose. 


Wireas it is expedient to amend the Indian Aircraft Act, 1934, 

for the purpose hereinafter appearing; It is hereby enacted as follows: 

1. This Act may be called the India Aircraft (Amendment) Act, 
| Short title 1936. 

2. After Section 8 of the Indian Aircraft Act, 1934 (herein- 
' menion of new Section after referred to as the said Act), the following 
$A in Act XXII of 1934. section shall be inserted, namely: 
“8A. The Governor-General in Council may, by notification in 
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g the Gazette of India, make rules for the pre- 

\ _ Power of oer Bap vention of danger arising to the public health 
7 mana public health. by the introduction or spread of any infec- 

tious or contagious disease from aircraft 


\ arriving at or being at any aerodrome and for the prevention of the 
| conveyance of infection or contagion by means of any aircraft leaving 
an aerodrome and in particular and without prejudice to the generality 
of this provision may make, with respect to aircraft and aerodromes 
or any specified aerodrome, rules providing for any of the matters 
for which rules under Sub-clauses (i) to (viä) of Clause (p) of 
Sub-section (1) of Section 6 of the Indian Ports Act, 1908, may be 
made with respect to vessels and ports.” 
3. In Section 10 of the said Act, for the words and figure “or Sec- 
Amendment of Section 10, tion 8” the words, figures and letter “Section 8 or 
] Act KXM of 1934. Section 8A” shall be substituted. 


| 


| 

! FACTORIES (AMENDMENT) ACT 

: (No. VII oF 1936)* 

[Received the assent of the Governor-General on April 26, 1936] 

! An Act further to amend the Factories Act, 1934, for a cerbsin purpose. 
| WHEREAS it is expedient further to amend the Factories Act, 1934, 
| 
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*Published in Government Gazette, dated Allahabad, May 16, 1936 


for the purpose hereinafter appearing; 

It is hereby enacted as follows: . 

1. This Act may be called the Factories (Amendment) Act, 
- Short title, 1936. 





*Published in Government Gazette, dated Allahabad, May 16, 1936 
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2. In Section 5 of the Factories Act, 1934,—(a) in Sub-sectiou 


Amendment of Section 5, (1) 
Act XXV of 1954. u 


' 

«< 

(i) for the words “premises whereon or within the precincts 

whereof” the words “place wherein” shall be substituted; 
and 

(#) for the words “whereon or within the precincts wheal 
where they occur for the second time, the word “wherein” 

shall be substituted; 

(b) in Sub-section (2), for the words “premises or class of pre- 
mises” the words “place or class of places” shall be substituted; | 
and 

(c) in Sub-section (3), for the word “premises” the word “place” | 
and for the word “thereon” the word “therein” shall be substi- , 
tuted. {i 

4 
{ 
INDIAN LAC CESS (AMENDMENT) ACT 
(No. IX oF 1936)* 
[Received the assent of the Governor-General on April 26, 1936.] 


An Act further to amend the Indian Lac Cess Act, 1930, for certain 
purposes. | 


WHEREAS it is expedient further to amend the Indian Lac Cess Act, | 
1930, for the purposes hereinafter appearing; It is hereby enacted as 
follows:— 

1. (1) This Act may be called the Indian Lac Cess aaa : 

Short tithe and commence- Act, 1936. 


ment, 


(2) It shall come into force on such date as the Governor-General 
in Council may, by notification in the Gazette of Indis, appoint in this 
behalf. 


2. In Section 3 of the Indian Lac Cess Act, 1930 (hereinafter re- 


Amendment of Section 3, ferred to as the said Act),— 
Act XXIV of 1930. 


(a) for the words “four annas”? the words “seven annas” shall 


be substituted; and 


(2) for the words “two annas”? the words “five annas” shall 
be substituted. ` 
.3. For Section 4 of the said Act the following section shall be 


Substitution of new sec- substituted, namely: 
tion for Section 4, Act XXV 


of 1930. 


“4. (1) The Governor-General in Council shall constitute a ` 


Constitution of the Indian Committee to receive and expend the Bice of- 
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(2) The Committee shall consist of a Governing Body and an 
Advisory Board, each having its own chairman who shall be nomi- 
nated by the Governor-General in Council. f 

(3) The President of the Committee shall be the person nomi- 
nated by the Governor-General in Council to be chairman of the 


„Governing Body. 


(4) The Governing Body shall consist of the following mem- 
bers, namely: - 

(i) the chairman appointed under Sub-Section (2); 

(ii) Three members representing the shellac manufacturing 
industry, to be nominated one by the Bengal Chamber of 
Commerce, one by the Calcutta Shellac Brokers’ Asso- 
ciation and ome by the Shellac Traders’ Association, 
Mirzapur; 

(iii) one member representing the shellac export trade, to be 
nominated by the Bengal Chamber of Commerce; 

(iv) one member representing the lac brokers and shellac 
brokers in Calcutta, to be nominated by the Calcutta 
Shellac Brokers’ Association; 

(v) six members representing the cultivators of lac, one to be 
nominated by the Local Government of Bengal, one by 
the Local Government of the United Provinces, one by 
the Local Government of the Central Provinces, one by 
the Local Government of Assam and two by the Local 
Government of Bihar and Orissa; 

(vi) one member representing indigenous shellac manufac- 
turers, to be nominated by the Governor-General in 
Council; and 

(vii) two members of whom one at least shall represent the 
lac’ consuming industries in India, to be nominated by 
the Governor-General in Council. - 

(5) The Advisory Board shall consist of the following mem- 

bers, namely: 
(i) the chairman appointed under Sub-section (2); 

(ii) the Conservator of Forests, Bihar and Orissa, ex officio; 

(iii) the Forest Entomologist, Debra Dun, ex officio; 

(iv) the Imperial Entomologist, ex officio; 

(v) the Director of Agriculture, Bihar and Orissa, ex officio; 

(vi) the Director of the Lac Research Institute, Nankum, 
ex officio; 

(vii) one forest officer, to ‘be nominated by the Governor- 
General in Council; - 

_ (viii) two scientists, to be nominated by the Governor-General 


in Council; and $. : 


NN 
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(1x) two experts, one representing the lac manufacturing | 
industry and one representing the lac consuming industry ; 
to be nominated by the Governor-General in Council: 

Provided that the experts referred to in Clause (ix) may be } 
persons nominated as members of the Governing Body under’; 
Clause (ii), (vi), or (vii) of Sub-section (4) and shall m that } 
case be entitled to exercise the functions proper to them as mem- i 
bers, of the Governing Body or the Advisory Board, respectively. 

(6) If within the period prescribed in this behalf, or, in the 
case of the first nominations under this section, within a reasonable 
time, any authority or body fails to make any nomination which ; 
it is entitled to make under this section, the Governor-General in | 
Council may himself nominate a member to fill the vacancy. 


(7) The Secretary of the Committee, who shall also be the | 
Secretary of the Governing Body and of the Advisory Board, shall | 
be a person not being a member of the Committee appointed by 


the Governor-General in Council. 


(8) Where a nominated member dies, resigns, ceases to reside j 
in British India or becomes incapable of acting, the Governor- ' 
General in Council may, of his own motion if the member to be ¢ 
replaced was nominated by him, or in other cases on the recom- 
mendation of the authority or body entitled to make the original | 
nomination, nominate a person to fill the vacancy: i 

Provided that where such authority or body fails to make a - 
recommendation within the prescribed period, the Governor- 
General in Council may of his own motion nominate a person to | 
fill the vacancy. 

(9) No act done by the Committee shall be questioned on the 
ground merely of the existence of any vacancy in, or any defect 
in the constitution of, the Committee.” 


4. After Section 5 of the said Act the following section shall be 


Insertion of new Section inserted, namely: 
5A ın Act XXIV of 1930, 


and 


“SA. (1) Subject to the provisions of Sub-section (2) and 
Sub-section (3), the Governing Body alone shall 


Powers of ee aera Body manage the affairs and administer funds of 


the Committee, shall make all decisions and take 
all action required under this Act to be made or taken by the 
Committee, and shall discharge on behalf of the Committee all 
the functions of the Committee as a body corporate. 


(2) The Governing Body and the Advisory Board together 
shall exercise the functions assigned to the Committee by Sec- 
tion 9. 

(3) All matters of technical or scientific nature proposed for 
consideration by the Committee shall be referred to the Advisory 
Boal, and the Advisory Board shall report thereon to the Govern- 
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ing Body. 
(4) If a doubt arises whether any action taken by the Govern- 
ing Body is or is not within its powers under Sub-section (1), 
the matter shall be referred to the Governor-General in Council 
whose decision shall be final.” j 
£ To Section 6 of the said Act the following sub-section shall be 


Amendment of Section 6, added, namely: 


Act XXIV of 1930. 
(3) Subject to the control of the Governor-General in Council, 


the Committee may apply part of such p and moneys to 
meeting expenditure hitherto or hereafter incurred in securing 
patents for the protection of inventions by employees of the Com- 
mittee.” 


(a) in Clause (d) and Clause (e), after the word “Committee” 
the words “or the Governing Body or the Advisory Board” 
shall be inserted; and 

(b) after Clause (p) the following clause shall be inserted, 
namely: 

“(pp) Provide for the periodical , inspection by persons 
appointed in this behalf by the Governor-General in 
Council of the Indian Lac Research Institute and other 

institutions maintained by the Committee;” 
7 In Section 9 of the said Act, in Clause (c) after the word “Com- 
mittee” the words “the Governing Body, the 


Amendment of Section 9, 
Act XXIV of 1930. Advisory Board” shall ‘be inserted. 


> 


INDIAN TARIFF (AMENDMENT) ACT 
(No. X oF 1936)* 
[Received the assent of the Governor-General on April 26, 1936.] 
An Act further to amend the Indian Tariff Act, 1934, for certain purposes. 


WuHereas it is expedient further to amend the Indian Tariff Act, 
1934, for the purposes hereinafter appearing; It is hereby enacted as fol- 


lows:— - 


1. ‘This Act may be called the Indian Tariff (Amendment) Act, 


Short title. 1936. 
2. In the First Schedule to the Indian Tariff Act, 1934— 


Amendment of First Sche- 
dule, Act XXXII of 1934. 


*Published in Government Gerette, dared Allahabad, May 16, 1596 
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(a) for Items Nos. 10(1) and 10(2), the following items shall be 
substituted, namely :— 


“10(1)| WHAT an r Protective | Re. 1 per cwt. ..1/../..| March 31, 1937. 
10(2)| Broxun pice. .. | Protective | Twelve ainnis per |../..{ March 31, 1937.3 
: Indian maund of ` 
82"/5 lbs, avoir- 
: ht 

and 

(b) for Item No. 11(1) the following item shall be substituted, 

namely:— 

“11(1)| WHEAT FLOUR a | Protective | Re. 1 per cwt. .. | March 31, 1937."™ 


INDIAN TARIFF (SECOND AMENDMENT) ACT 
(No. XII oF 1936)* 


[Received the assent of the Governor-General on May 1, 1936] 


An Act further to amend the Indian Tariff Act, 1934, for certain 
pur poses. 


WHEREAS it is expedient further to amend the Indian Tariff Act, 


1934, for the purposes hereinafter appearing; It is hereby enacted as 
follows:— ; 


1. (1) This Act‘may be called the Indian Tariff (Second Amend- 
Short ttle. ment) Act, 1936, 
2. In the First Schedule to the Indian Tariff Act, 1934,— 
First l 


(4) in Item 47, for the entry in the second column the Fallos: 
ing entry shall be substituted, namely: 


“SILK YARN including thrown silk warps and yarn spun from 
silk waste or noils, but excluding sewing thread.” 


(b) in Item 47 (1), for the entry in the second column the 
following entry shall be substituted, namely: 


“SILK SEWING THREAD”: 


SaaS acre 


“Published in Government Gazette, dated Allahabad, May 16, 1936 
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(c) for Item 49(1) the following item shall -be substituted, 


‘49(1)| Punts being bons fide 
f ni ) P 


remnants 

|: oc other fabrics— 

(a) of materials liable to Preferential 35 per cent sd | 25 per cent. 
duty under Item 48 (3) revenue. velorens. ad valores. 

not exceeding 4 yards in 

f length. 

\ (b) of materials liable to Preferential | 35 per cont ed | 25 per cent. 
duty under Item 48, revenue. valorem. od valorem. 
48 (1), 48(4) oc 48(5), 

} not exceeding 214 yards 

in length. 

25 per cent 
(c) of other materials, not | Preferential | 35 per cent ed) advelorem, |." | 0003 

4 yards in revenue. rent. 


and 


(d) for Ttem 51(2) the followitg item shall be substituted, namely: 


651 (2) Corrom KNITTED AP- 
PAREL, including apparel 


made of cotton inter- 


and stockings— 
(s) of a weight not ex- Protective | 25 pec cent edj.. |. March 31, 1939 
ceeding 4 Ibe. per dozen. valorem or. 12 

anne per 


per cent adj.. j.. ch 31, 1939” 


aS care 
te mn mamal M orca 
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U. P. MUNICIPALITIES (AMENDMENT) ACT 
(No. V oF 1936)* 


[PASSED BY THE LOCAL LEGISLATURE OF THE UNITED PROVINCES OF 
l AGRA AND OUDH] 


[Received the assent of the Governor-General on August 14, 19$6.] | 
An Act further to amend the United Provinces Municipalities Act, 1916. 


WHEREAS it is expedient to amend the United Provinces Municipalities 


ý NETA Act, 1916, for the purpose hereinafter appearing 
It is hereby enacted as follows: 
1. This Act may be called the United Provinces Municipalities 
Short title. (Amendment) Act, 1936. : 


2, In Sub-Section (1) of Sectidn 68 of the United Provinces Muni- 
_. Cipalities Act, 1916, between the words “a Sec- 
ann Epo s. Tetary” and “or a qualified” the following words 
be inserted”. ' 
“a Sanitary Inspector”. i , 
— r_e 


“Published in Government Gazette, dated Allahabad, August 22, 1936 


SALT ADDITIONAL IMPORT DUTY (EXTENDING) ACT 
(No. I oF 1936)* 

[Received the assent of the Governor-General on April 21, 1936] 
fin Act further to extend the operation of the Salt (Additional Import 
Duty) Act, 1931 

WHEREAS it is expedient further to extend the operation of the Salt 
(Additional Import Duty) Act, 1931; It is hereby enacted as follows: 


1. This Act may be called the Salt Additional Import Duty 
Short title, (Extending) Act, 1936. 
2. In Sub-section (3) of Section 1 of the Salt (Additional Import 
Duty) Act, 1931 (hereinafter referred to as the 
_ Amendment of Section 1, 6:4 Act), for the figures “1936” the figures 
Bee eae 1938” shall be substituted. 


3. In Sub-section (1) of Section 3 of the said Act, for the word 
Amendment of Section 3, “two” the word “one” shall be substituted. 


Act XIV of 1931, 
A E E 
(relished in Government Gazette, dated Allthabad, May 30, 1936 ~ 
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L INDIAN TEA CESS (AMENDMENT) ACT 

(No. XM oF 1936) * 

i} [Received the assent of the Governor-General on October 27, 1936] 
An Act further to amend the Indian Tea Cess Act, 1903, for 


$ certain purposes ; 
i WHEREAS it is expedient further to amend the Indian Tea Cess Act, 
1903, for the purposes hereinafter appearing; It is hereby enacted as 
follows: ie 
1. (1) This Act may be called the Indian Tea Cess (Amendment) 
Short title and commence- Act, 1936. f : 


ment 


| (2) It shall come into force on such date as the Governor-General 
- in Council may, by notification in the Gazette of India dippoint in this 
| behalf. 
2. In Section 2 of the Indian Téa Cess Act, 1903, hereinafter. re- 
Amendment of Sec. 2, ferred to as the said Act,—7? 
Act IX of 1903 L, nr, aX? a ne - 
ne Pe ae ey in’Clause~(s), for the words “the Collector of the district” 
}~3, ae othe words “a Collector ðf Land. Customs as defined in Clause (c) 
> 4 of Section 2 of the’ Eand ‘Customs Act, 1924,” shall be substituted; 
(b) in Clause (b), forthe word “by” the words “by or under” 
shall be substituted; and -, g : 
(c) for Clause (c), the following clause shall be substituted, 
namely: l 
“(c) ‘the Board’ means the Indian Tea Market Expansion 
Board constituted under Section 4.” 
3. «Section 3 of the said Act shall be renumbered as Sub-section (1). 
Amendment of Section 3, Of that section, and— ` 
Act IX of 1903 pri z 
(a) in the said section so renumbered, for the words “the rate 
of twelve annas per hundred pounds or at such lower rate as she 
Governor-General in Council may, on the recommendation of the 
- Tea Cess Committee” the following words shall be substituted, 
namely: i m 
ma “much rate not exceeding one rupee arid eight annas per hundred 
pounds as the Governor-General in Council may, „on the recom- 
mendation of the Board;” and es 
(b) to the said section so renumbered the following sub-section 
shall be added, namely: - 
(2) The Governor-General in Council may, by notification in the 
Gazette of India, direct that a customs duty at the like rate shall be levied 
and collected on all tea produced in India arid taken by land from British 
India to any place beyond the limits of British India.” —- l 
Amendment of Section 4, 4. In Section 4 of the said Act,— 


Act IX of 190 5 $ 
i (4) in Sub-section (1), for the words “a Committee” the words 


“a body to be called the Indian Tea Market Expansion Board” 


m 


shall be substituted; > t g 
ž (b) in Sub-section (2); — i os 
j (i) for the word “twenty” the word “twenty-seven” shall 
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be eel and 
(#) for Clauses (3) (b) and (c) the following clauses aa 

be- substituted, namely:— 

* “(a) two on the recommendation of the Bengal Chamber l 

-` of Commerce, one on the recommendation of the Bengal 
National Chamber of Commerce, one on the recommentlatiun 

- of the Madras Chamber of Commerce, one on the recommenda- 
tion of the Associated Chamber of Commerce and one on the re- 
commendation of the Federation of Indian Chambers of Com- 
merce and Industry and one on the recommendation of the 
South Indian Chamber of Commerce; 

(b) five on the recommendation of the Indian Tea Asso- 
ciation, Calcutta, two on the recommendation of the Assam 
Branch of the Indian Tea Association and two on the recom- 
mendation of the. Surma Valley Branch of the Indian Tea 
Association ; 

(c) two on the recommendation, of the United Planters’ 
Association of Southern India, two -on ‘the recommendation _ 
of the Dooars Planters’ Association, otie on ‘the joint recom- 

_ mendation of thes Darjeeling “Planters” Association and the 
Terai Planters’ Association and one on the recommendation 
of the Indian Tea Planters’ Association, Jalpaiguri; and 

` (d) two on the recommendation of the Government of 
Bengal of which one is to represent the Tea Planters in North - 

Bengal and one ‘to represent the Tea Planters of Tripura and 
Chittagong who dre Indians, one on the recommendation of 

ʻo ° the Assam Valley Indian Tea Planters’ Associations, one on the 
recommendation of the Surma Valley Indian Planters’ Asso- 

. ciations and one on the recommendation of the Government 
of Madras to represent Tea Planters in Southern India who, 
are Indians.” 

- $. After Sub-segtion (2) of Section 4 of the said Act, the following 


— 


~ Amendment .df Section 4, sub-section shall be inserted, namely: 
Act. IX of 1903 


(2A). The Executive Committee of the Board shall consist of 
nine members of whom not less than three shall be Indians.” 


iaaiiai Cus, g anso dend Act, — 
Act EX of 1903 


po (a) in Sub-section (2), for the words “teas produced in India” 
the words “tea generally and especially Indian tea” shall be substi- 
tuted; and 
(b) after Sub-section (2) the following sub-section. shall be 
; namely:: 
- “(3) The Board may, subject to the provisions of any rules 
made under Section 7, borrow on the security of the tea cess for 
any purpose for which it is authorized under Sub-section (2) 
to expend its funds: 
- > ® Provided that the total amount borrowed shall not at any 
~ . time exceed five lakhs of rupèes and that no loan shall be> 
taken which is répayable later than six months from the date 
of the loan.” +- 


i “n er A 


Amendment 
Act IX of 1903 


$1 


_ 


7, In Sub-section (2) of Section 7 of the acid Act,— 
of Section 7, Eo a 


(a) in Clause (¢)— 
(i) after the word “nomination” the words “election, recom- 
mendation” shall be inserted; 
(#) the word “and” before the word “appointment” shall 
be omitted; 
(i#) after the word “appointment” the “words “and retire- 
ment” shall be inserted; 
(b) in Clause (b), the word “and”, where it occurs for the 
second time, shall be omitted; and 
(c) after Clause (c) the following clauses shall be inserted, 
namely: 
“(d) the conditions subject to which the Board may incur. 
` expenditure outside India for the promotion of the interests of 
the Indian tea industry; and 
(e) the conditions subject to which the Board may exercis 
its borrowing. powers:” `- . 
8. In Section 9. of. the said “Act, for the figures “1908” the figures 
Amendment of Section 9, 1938” shall. be, substituted. - 
Act IX of 1903 . a 
9, In the preamble and throtighout the said Act, for the word 
“Committee” and for the words “Tea Cess Com- 
General mittee,’ wherever they occur, the word “Board” 
shall be substituted. i 





GENEVA CONVENTION IMPLEMENTING ACT 
(No. XIV or 1936)* 
[Received the-assent of the Governor-General on October 27, 1936] 


An Act to implement Article 28 of the Geneva Convention of 
the 27th day of July, 1929 


Wuirreas India was a signatory to the International Convention for 
the Amelioration of the conditions of the Wounded and Sick in Armies in 
‘the Field, drawn up in Geneva and dated the 27th day of July, 1929; 

AND WHEREAS it is necessary to provide for the discharge of the obli- 
gations imposed by Article 28 of that Convention in so far as provision 
has not been made by the Geneva Convention Act, 1911; 

It is hereby enacted as follows: 

1. (1) This Act may be called the Geneva Convention Implement- 

Short title and extent ing Act, 1936. 
(2) It extends to the whole of British India including British Balu- 
chistan and the Sonthal Parganas. l 
2. No person shall use for the purposes of his trade or business or for 
any other purpose whatsoever any sign consti- 
Prohibition of use of imi- tuting a colourable imitation of the heraldic emblem | 
a ka kanat a of the red cross on a white ground formed by 
reversing the federal colours of Switzerland. . 
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J: No person shall use for the purposes of his trade or business the 
Prohibition of wwe of heraldic emblem of the white cross on a red ground, 


-” 


! 


emblem of White Crow on being the federal colours of Switzerland, or any > 


md gound or imitation gign constituting a colourable imitation of that 


heraldic emblem. 
` 4. Any person contravening the provisions of Section 2 or Section 3 
xt ` shall be punishable with fine which may extend 
gi ` to rupees, and when such contravention is 


committed by a-company, association or body of individuals, then, without 
Prejudice to the liability of such company, association or body, every 
member thereof who is knowingly a party to the contravention shall be 
liable to the like penalty. : 
5. No Criminal Court shall take cognizance of any offence punish- 
able under this Act except with the previous 
,8anction of the Governor-General in Council or 
. local Government, 
6. Nothing in the foregoing sections shall affect the right of any 


«Previous sanction for 
Prosecution 


l person, to continue to use for a period of 2 years 
ois the commencement of this Act any: sign or 
emblem which it was not unlawful for him to use at the commencement 


of this Act. 





le 


INDIAN RUBBER CONTROL (AMENDMENT) ACT 
a (No. XV or 1936)* 
[Received the assent of the Governor-General on October 27, 1936] 
Ain Act to amend the Indian Rubber Control Act, 1934 for certain purposes 


_ WHEREAS it is expedient to amend the Indian Rubber Control Act, 
1934, for the purposes hereinafter appearing; It is hereby enacted as 


follows: i 
` "1. This Act may be called the Indian ‘Rubber Control (Amend- 
Te ment) Act, 1936. ` 


2. In Section 2 of the Indian Rubber Control Act, 1934 (herein- 
_ Amendment of Section 2, after referred to as the said Act) ,— 
Act XXVIII of 1934 


“<(#) in Clause (c),.the words “from rubber produced in India” 
shall be omitted. 7 


(b) in Clause (d), for the words “excluding imported rubber 
re-exported in manufactured articles containing rubber” the words 
“excluding rubber contained in imported manufactured articles re- 
exported” shall be substituted and for the words “excluding rubber 
in manufactured articles containing rubber” the words “excluding 
rubber contained in imported manufactured articles whether or not 

'  re-exported” shall be substituted; and 

(c) in Clause (4), for the words “except where the word is 
used in Chapter IV rubber produced in India contained in any 
article manufactured in India,” the words “rubber contained in any 
manufgctured article” shall be substituted. 
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"3. In Sub-section (1) and Sub-section (2) of Section 12 of the said 
D on ee S Act, for the words “the growth or produce of” 
h > the words “grown, produced or contained in an 
j AT VIT of "article manufactured in” shall be substituted. 
o 4. For Section 13 of the said Act the following section shall be 
Substitution of new Sec- substituted, namely: 
\tion fo? Section 13, Act 
XXVIII of 1934 
“13. A general export allotment, that is, the permissible maxi- 
mum net exports of rubber from British 
India excluding Burma for any specified 
period expressed in terms of dry rubber and a Burma export allot- 
ment, that is, the permissible maximum net exports of rubber from 
Burma for the same period similarly expressed, shall be declared 
from time to time by the Governor-General i in Council by noti- 
i fication in the Gazette of Indias.” 


Export allotments 





INDIAN TEA CONTROL (AMENDMENT) ACT 
S . (No. XVII oF 1936)* 

[deceived the assent-of the Governor-General on, October 27, 1936] 
‘An Act to amend the Indian Tea Control Act, 1933, for certain purposes 


WHEREAS it is expedient to amend the Indian Tea Control Act, 1933, 
for the purposes hereinafter appearing; It is hereby enacted as follows: 
i 1. (1) This Act may be called the Indian Tea Control a Ea 
Short title and commence- ment) Act, 1936. 


i ment 
; .(2) It shall come into force on such date as the Governor-General 
© in Council may, by notification in the Gazette of India, appoint. 
2. In Clause (a) of Section 2 of the Indian Tea Control Act, 1933 
l (hereinafter referred to as the said Act), for the 
F Mae oe 4, words ‘ “Committee” means’ the words ‘ “Com- 
mittee” and “Authority” mean, respectively,’ shall 
be substituted, and after the words “Indian Tea Licensing Committee” the 
words “and the Burma Tea Licensing Authority” shall be inserted. 


Amendment of Section 9, 3. In Section 9 of the said Act,— 
Act XXIV of 1933 


(a) for Sub-section (1) the following sub-section shall be sub- 
stituted, namely: 
! “(1) The Governor-General in Council may, by notification 
g in the Gazette of India, declare the Committee to be dissolved 
or the Authority to be abolished, and on the date of the publi- 
cation of any such notification the Committee shall stand dis- 
solved or the Authority abolished, as the case may be, and, if 
both events occur, this Act shall be deemed to be repealed;” and 
(b) in Sub-section (2), after the word “dissolved” the words 
“or the Authority is abolished” shall be inserted, and after the o 
“Committee” where it occurs for the second time, the words “ 
by the Authority, as the case may be,” shall be inse and a 
RY. the word “Government” the words “Governments o India amd 
a ee 
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Burma respectively” shall be substituted. l 
4. After Section 10 of the said Act the following Chapter shall be ' 


Insertion of new Chapter inserted, namely: | 
IA after Section 10 in Act | 


XXIV of 1933 C 
CHAPTER IA 
Tre Burma TEA LICENSING AUTHORITY ° f | 


10A. The Governor-General in Council shall after consulting ) 
one the Government of Burma constitute an | 
P . authority, to be called the Burma Tea 
EREE AR as Ae oee id | 
charge in Burma the powers, functions and duties exercised and ; 
discharged before the commencement of the Indian Tea Control 
(Amendment) Act, 1936, by the Committee. i 
10B. The provisions of Sections 7 and 8 shall, as far as may be, ; 
oe l apply to the Authority as they apply to the | 
R KEE A PEA Committee, and the power conferred by | 
Section 10 shall include a power to make | 
with respect to the Authority rules for any of the purposes for , 
which rules may be made under that section with respect to the | 
Committee.” i 
§. In Section 12 of the said Act,— 


Amendment of Sec, 12, | 
Act XXIV of 1933 


(a) to Sub-section (1) the following words shall be added, 
namely: l 
“in the case of exports from British India excluding Burma, ‘ 
or the Authority in the case of exports frony Burma;” and 
(b) to Sub-section (2) the words “o: the Authority, as the case 
may be,” shall be added. 
6. To Section 13 of the said Act the following sub-section shall be 


Amendment of Sec. 13, added, namely: 
Act XXIV of 1933 


“(3) The Indian Overseas Export Allotment so declared for any — 
financial year after the financial year ending on March 31, 1937, 
shall not include the overseas export allotment for the Province of 
Burma, but the Governor-General in Council, shall, by notification 
in the Gazette of India, declare a separate Burma Overseas Export 
Allotment after consulting the Committee and the Authority and 
paying due regard to all interests concerned.” 


Amendment of Sec. 14, 7. In Section 14 of the said Act,— 
Act XXIV of 1933 


(a) in Sub-section (1), for the words “by the Committee” the. 
words “for estates in British India excluding Burma by the Com- 
mittee and for estates in Burma by the Authority” shall be substi- 
tuted; and 

(6) for Sub-section (2) the following sub-section shall be 
substituted, namely: 

(2) The total of all export quotas for any financial year 
pgior to the financial year beginning on April 1, 1937, shall not 

: exceed the Indian Overseas Export Allotment for that year, and w 
the totfl of all export quotas for any subsequent financ year 
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of estates in British India excluding’ Burma and of éstates in 
Burma, respectively, shall not exceed the Indian Overseas Export 
Allotment and the Burma Overseas. Export Allotment, respec- 


; tively, for that,year.” 
Amendment of Sec. 15, 8. In Section 15 of the said Act,— 


"Act XXIV of 19334 


. ` (a) in Sub-section (2), after the word “Committee” the ‘words 
“or if the estate is in Burma, of the Authority”. shall be inserted; 


and -_ l 
(b) to Sub-section (2) the following proviso shall be added, 
namely: i 
-Provided that after March 31, 1937, this sub-section shall 
not authorize the transfer to a tea estate in Burma of any such 
right accruing in respect of a tea estate situated outside Burma 
or vice versa.” 
Amendment. of Sec. 16, 9, JneSection 16 of the said Act, — 
Act XXIV of 1933 ke 


(ay. in -Sub-sectiont (1), after the word “Committee” the words 
tor if such estate is in Burma, to the Authority” shall be inserted; 
“(b) in Sub-section (2) , after the word “Committee” the words 
“or Authority,"as the’ casé may be,” shall be inserted; and 
(cy in the proviso to’ Sub-section (3), after the word “Com- 
mittee” the words “ar. the Authority” shall be inserted. 
10. In Sub-section (1) of Section 17 of the said Act,— 


“Amendment of Sec. 17, 
Act XXIV of 1933 i 
(a) after the word “Committee,” where it occurs for the first 


time, the words “or, in Burma, to the Authority” shall be inserted; 

«^o and- -~ 
. (b) after the word “Committee,” where it occurs for the second 
time, the words “or Authority, as the case may be,” shall be inserted. 
11. In Sub-section (1) of Section 18 of the said Act for the words 
“The Committee shall” the words “The Com- 


, dimendment of Se 1% mittee and the Authority shall each” shall be 


ac 


el the words “the Committee or the Authority may” shall be substi- 
tuted. : 
ree a 19, 12. In Section 19 of the said Act,— 
¢s) in Sub-section (2), after the word “Committee” the follow- 
ing words shall be inserted, namely: 
“or, in the case of tea shipped or waterborne to be shipped for 
export from Burma, by the Authority,” and 
_ (b) in Sub-section (3), after the word “Committee” the words 
“or, in the case of tea produced in Burma, by the Authority” shall 
be inserted. 
Amendment of Sec., 20, . 13, In Section 20 of the said Act,— 


, Act XXIV of 1933 - 


- (g) in Sub-section (1), after the word, “Committee” the words 
“or,-in Burma, the Authority” shall be inserted; and as 
_ (Bb) in Sub-section -(2), the words “to the Comm ? «shall be 
omitted, and for the words “the Committee,” where they occur for . 
the second time, the wotds “the Committee of the Authority;: as < 
the case may be,” shall be substituted.. 
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substituted, and for the words “the Committee“ ~- 


=- 


a 
- =@ 3 + 
e r a 4 a 
bl basal a 
' (a 
- r ` z i P ~ ot. T 
- mre P á a 
= = 
` kai - d 


Ace XAN of ae al, 14. In Sesion 21 of J said Act— a 


(4) in Sub-section (1), after, the word “Committee” the words a i 
“or the Authority” shall be inserted; and 
(b) in Sub-sèction (2), after the word “Committee” the Sac | 
“and the Authority” shall be inserted, and fot the word “ab? in) 
both places where it occurs, the word “them” shall be substituted. + 
Amendment p 2, 15. In Sectjoń 29 of the said Act,— : 


(4) in Sub- -ction (1), after the words “The Committee” the | 
- words “or, in Burma, the Authority” shall be inserted and the words | 
“to enable it to discharge its duties under this Chapter” shall be | 
omitted; and 
(b) in Sub-section (2), ities the vod “in -this behalf” the a! 
-words “or, in Burma, any person authorized by the Authority i in. 
.. this behalf” shall be inserted. 


Amendment “of” Sac. 32, | 
Pigs a 16. In Sacting 32-of the said Act,— = 2 


- (a) after the word “Committee,” where it first occurs, the a 
“or any person authorized by the Authority” ‘shall be inserted’ l 
(b). for the words ‘ ‘such member ~or officer” “the. words" “such 
member, officer or person” shall be substituted; and sF 
_(c) -after the word “Committee,” where it oceurs for the. eid ž 


w 


_ vs. time, the words “or by a person authorized by the Authority”- 


othall be inserted. ` 


| Amendinent of Sec, 35, 17. In Section 35 of the said Act,— ” a 
_ Act, XXIV of 193- 


(a) in Sub-section (1), after the word “Committee” the words 
“or, in Burma, by the Authority” shall be inserted; and 

(b) in Sub-section (2), after the word “Committee”. the words - 
“or, in Burma the Authority” shall be inserted. _ » 





U. P. DISTRICT BOARD (SECOND AMENDMENT) ACT . - © 
(No. VOI oF 1936)” ; 
- [PASSED BY THE LOCAL LEGISLATURE Se eee ; 
PROVINCES OF AGRA AND OUDH].- = - N f 
AW’ 1 jet | si 
e ACI ON ie Pa , 
to ae the United Provinces District Boards Act, 1922 a 
“WHEREAS it is-expediént to amerid „thes, ‘Upited-Phovinces District 
Boards Act, X of 1922; Tt is hereby enacted as ,' 
. Preamble. follows: j 
1. This „Act shall ‘be called the United, Provinces Dina Boards v 
i _ (Second Amendment). Act of 1936. ; : 
~ + Commencement. 2. "The Act shall come into force at oncé.” 
3. In sub-section (3) of section 32 of the United Provinces District 
- Boards Act, 1922, for the words " until þe“ de- ny 
of mb clared to be no longer j in ee and he may bego- + * 


weg G) ee 32- declared by an order of Local Government” ae: 


Diseriée Boards gic 1922. ‘substitute the words, “until the expiry of thé peripd 
78 of two years or the expiry of the term bigs no ` 
ahelet is later’ 


~ 
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